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Mr.  Sabo,  from  the  Committee  on  the  Budget, 
submitted  the  following 

REPORT 

together  with 

SUPPLEMENTAL,  ADDITIONAL,  DISSENTING,  MINORITY, 
AND  ADDITIONAL  MINORITY  VIEWS 

[To  accompany  H.R.  2264]        /    ;         i  ^ 

[Including  cost  estimates  of  the  Congressional  Budget  Office] 

The  Committee  on  the  Budget,  to  whom  reconciliation  rec- 
ommendations were  submitted  pursuant  to  section  7  of  House  Con- 
current Resolution  64,  the  concurrent  resolution  on  the  budget  for 
fiscal  1994,  having  considered  the  same,  report  the  bill  without  rec- 
ommendation. 

Budget  Coimiviittee  Overview  of  Reconciliation 

Thirteen  committees  were  directed  to  make  policy  changes 
achieving  approximately  $340  billion  in  deficit  reduction.  The  com- 
mittees have  all  taken  their  responsibihties  very  seriously  and  this 
bill  reflects  the  fact  that  each  committee  has  met  or  exceeded  its 
target. 

When  the  House  passes  this  reconciliation  bill,  it  will  have  taken 
a  first,  giant  step  toward  restoring  economic  health  and  fiscal  san- 
ity. 

This  bill  embodies  all  the  basic  elements  of  President  Clinton's 
program  to  turn  our  coimtry  away  fi*om  being  an  excess-consump- 
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tion  economy  and  toward  investment  in  the  future  productivity  of 
our  people. 

This  package,  when  combined  with  the  enforcement  provisions 
that  will  be  added  in  the  Rules  Committee,  reduces  the  deficit  by 
approximately  $500  billion  over  the  next  five  years.  When  discre- 
tionary spending  and  interest  savings  are  included,  spending  re- 
ductions account  for  approximately  $250  billion  and  revenue  in- 
creases account  for  the  remainder.  The  spending  changes  include 
an  additional  $50  bilUon  in  spending  cuts  beyond  those  originally 
proposed  by  the  President. 

When  this  bill  is  enacted  and  implemented,  the  deficit — as  a  per- 
cent of  Gross  Domestic  Product — will  be  cut  dramatically  by  1998, 
as  shown  in  Figure  1.  Instead  of  soaring  to  more  than  $360  billion 
in  1998  as  it  would  under  current  spending  and  tax  policies,  it  will 
fall  to  approximately  $200  billion.  This  is  the  necessary  first  step 
in  long-run  deficit  control.  Once  these  measures  are  taken,  we  can 
work  on  health  care  reform  and  growth-enhancing  policies  to  make 
further  progress  on  the  deficit. 

DEFICIT  REDUCTION  FROM  THE  RECONCILIATION  BILL 


PERCENT  OF  GDP 


5.0 


Sourca:  CSO,  Houf  Budg»t  CommittM. 


At  the  end  of  fiscal  year  1998,  the  federal  debt  will  be  lower  than 
it  would  have  been  \mder  current  poHcies  by  nearly  half  a  trilUon 
dollars. 

Every  policy  change  in  this  bill  is  specific  and  enforceable.  This 
bill  changes  entitlement  law,  changes  tax  law,  and  when  enacted 
will  estabUsh  new  caps  on  discretionary  spending  to  ensure  that 
appropriations  do  not  exceed  the  levels  established  in  the  budget 
resolution. 
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This  bill  is  an  essential  step  toward  the  repair  of  an  ailing  econ- 
omy. In  the  1980's  and  early  1990's,  America  was  subjected  to 
growing  deficits  and  debt  and  to  patterns  of  Federal  spending  and 
taxation  that  paid  inadequate  attention  to  investment. 
As  a  result,  we  now  have: 

Inadequate  private  investment  in  productive  plant  and 
equipment; 

Inadequate  public  investment  in  infrastructure  and  in  peo- 
ple; 

A  trade  deficit  that  just  shot  up  to  $10  billion  in  March,  the 
highest  in  four  years; 

Stagnation  in  the  real  wages  of  the  typical  American  fam- 
ily— ^real  average  weekly  earnings  in  April  were  0.5  percent 
below  the  level  of  a  year  ago; 

Increased  inequahty  of  income  and  wealth,  as  the  economic 

fains  of  the  1980*s  disproportionately  benefited  the  wealthy, 
these  problems  are  the  symptoms  of  an  economy  that  has 
been  subsisting  for  12  years  on  the  false  stimulus  of  chronic  defi- 
cits. Congress  and  the  President  have  begun,  with  this  bill,  the  dif- 
ficult task  of  restoring  health  to  the  economy  so  that  it  can  once 
again  grow  and  deliver  a  decent  standard  of  living  to  all  Ameri- 
cans. In  this  introduction,  we  outline  some  of  the  important  ways 
in  which  this  bill  will  improve  the  hves  of  all  Americans. 

It  reduces  the  huge  drain  on  the  nation's  savings  pool  that  the 
deficit  represents.  Every  dollar  of  deficit  reduction  remans  either  a 
dollar  more  for  private  investment  in  housing,  plant,  and  equip- 
ment, or  a  dollar  less  in  jobs  sent  overseas.  Increases  in  private  in- 
vestment are  reqmred  to  raise  standards  of  living  and  give  Amer- 
ican workers  more  tools  to  improve  their  productivity  and  earnings. 

This  bill  includes  $75  billion  in  tax  incentives  for  investment, 
jobs,  and  encouragement  of  work  effort,  aimed  at  small  business 
and  at  communities  and  individuals  currently  suffering  from  low 
incomes. 

This  bill  specifically  mandates — and  finances— increases  in  child- 
hood immimization  and  familv  preservation  and  support.  For  im- 
mimization,  the  bill  includes  $2.1  billion  over  five  years  to  provide 
free  vaccines  to  children  who  have  no  health  insurance  coverage  or 
are  eligible  for  Medicaid.  The  legislation  also  authorizes  a  tracking 
system  so  that  children  are  fiiUy  immxmized  at  the  appropriate  age 
for  certain  childhood  diseases. 

Within  this  bill's  overall  caps  on  discretionary  spending,  there  is 
room  to  fund  other  presidential  programs  for  investment  in  people 
and  the  physical  infrastructure  of  our  country. 

More  than  half  of  the  deficit  reduction  is  made  on  the  spending 
side.  This  bill  mandates  $87  billion  in  net  entitlement  cuts.  The 
caps  on  discretionary  spending  will  reduce  outlays  by  more  than 
$102  biUion  compared  with  a  continuation  of  current  poHcies.  Debt 
service  savings  and  changes  in  debt  management  will  account  for 
another  $61  bilhon. 

But  the  budget  can't  be  brought  imder  control  by  spending  cuts 
alone — ^not  without  making  deep  cuts  in  benefits  that  citizens  have 
fairly  earned,  inflicting  hardship  on  people  already  suffering,  and 
starving  investment  programs.  A  budget  balanced  by  spending  cuts 
alone  will  not  share  burdens  fairly  throughout  society.  This  legisla- 
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tion  improves  the  progressivity  of  the  tax  structure  and  requires 
those  who  benefitted  from  the  policies  of  the  1980's  and  early 
1990*s  to  pay  their  share  of  the  bill  that  has  come  due. 

The  revenue  component  of  this  bill  is  a  net  increase  of  $250  bil- 
lion, including  all  effects  of  the  expansion  in  the  Earned  Income 
Tax  Credit  (EITC). 

The  tax  package  restores  tax  code  progressivity  lost  in  recent 
years. 

Most  of  the  tax  increases  affect  only  higher-income  individuals 
and  corporations.  The  exception  is  the  BTU  energy  tax  which  raises 
$72  billion  over  five  years.  The  impact  of  this  on  lower-income  per- 
sons is  offset  by  increases  in  the  EITC,  Low-Income  Home  Energy 
Assistance  and  Food  Stamp  benefits.  Overall,  the  Congressional 
Budget  Office  estimates  that  75  percent  of  the  net  tax  increase  (ac- 
counting for  higher  EITC's  and  expanded  Food  Stamp  pa5nnents) 
will  fall  on  households  with  incomes  over  $100,000.  CBO  also  esti- 
mates that  73  percent  of  the  net  tax  increase  will  be  on  the  upper- 
income  5  percent  of  the  population.  Figure  2  demonstrates  the  dis- 
tribution of  the  tax  changes. 

DISTRIBUTION  OF  HIGHER  TAXES  UNDER  RECONCILIATION  BILL 


66%  Share: 
Incomes  over  $200,000 


Incomes  under  $50,000 


5%  Share: 


9%  Share: 
Incomes  $100,000  to  $200,000 


20%  Share: 
Incomes  $50,000  to  $100,000 


SourcK  CBO.  B»t»d  on  CBO  piuAn  Itmllf  Ineomt; 

doat  not  Induda  Irlngo  bantfH*  or  Imputtd  rant;  Includot  Food  Stamp  A 

Low-lncoma  Home  Enargy  Atslttanea  Otttat*  at  low-lncomat. 


Table  1  shows  the  distribution  of  total  tax  burdens  by  income 
group. 
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TABLE  1— DISTRIBUTION  OF  RECONCILIATION  TAX  CHANGES  INCLUDING  INCREASES  IN 
EITC,  LIHEAP,  AND  FOOD  STAMPS 


Households  by  dollar  income 


Dollar  change  in     Change  in  after- 
all  taxes  tax  income 


Percent  share  of  Share  of  total  tax 
total  households  change 


Less  than  $10,000   

$10,000  to  $20,000  .... 
$20,000  to  $30,000  .... 
$30,000  to  $40,000  .... 
$40,000  to  $50,000  .... 
$50,000  to  $75,000  .... 
$75,000  to  $100,000 
$100,000  to  $200,000 
$200,000  or  more  


All 


-120 
-59 
24 
161 
270 
368 
491 
765 
23,217 


+2.2 
.4 
-.1 
-.6 


463 


-1.4 


-3.6 
-2.2 
.8 
4.4 
5.8 
12.4 
7.2 
8.5 
66.1 


100 


100.0 


Source:  Congressional  Budget  Office. 

The  energy  tax  is  designed  to  encourage  energy  conservation,  re- 
duce pollution,  and  decrease  our  dependence  on  imported  oil  while 
also  reducing  the  deficit  by  $72  billion.  It  is  balanced  among  re- 
gions and  industries  to  avoid  any  excessive  burden  on  particular 
groups.  The  tax  also  applies  to  imported  fuels  and  to  the  energy 
content  of  energy-intensive  imports.  If  a  family  with  a  $40,000  in- 
come took  no  conservation  actions  by  the  time  the  tax  was  fully 
phased  in,  its  home  utility  bills  would  go  up  between  $14  and  $17 
a  month.  Table  2  shows  the  tax  burden  of  the  BTU  tax  by  income 
group. 

TABLE  2.— DISTRIBUTION  OF  THE  BTU  TAX  EITC,  FOOD  STAMPS,  AND  LIHEAP  OFFSETS,  t 
FULLY  PHASED-IN  1994  INCOME  LEVELS 


"^"^^^■^'^  7ft^-tafinlmi" 

All     $83  -0.2 

Less  than  $10,000    -116  2.1 

$10,000  to  $20,000   -61  .5 

$20,000  to  $30,000    2  .0 

$30,000  to  $40,000   !   117  -.4 

$40,000  to  $50,000    179  -.5 

$50,000  to  $75,000  „.  213  -.5 

$75,000  to  $100,000    267  -.4 

$100,000  to  $200,000   274  -.3 

$200,000  and  over   700   -1 

Source:  Congressional  Budget  Office. 

The  bill  helps  low-income  people,  particularly  workers  and  their 
children,  and  does  not  burden  those  who  rely  on  Social  Security  as 
their  main  source  of  income. 

Social  Security  benefit  payments  are  not  touched.  Changes  in  the 
taxation  of  Social  Security  benefits  affect  only  high-income  recipi- 
ent, and  bring  them  closer  to  the  tax  treatment  of  working  people 
with  similar  incomes.  Everyone  who  now  pays  no  tax  on  his  or  her 
Social  Security  benefits  will  continue  to  be  exempt.  Table  3  shows 
a  comparison  of  the  tax  burden  on  Social  Security  recipients  and 
working  people  of  similar  incomes. 


6 


TABLE  3.— TAX  COMPARISONS;  ELDERLY  AND  WORKING  COUPLES  1994  INCOMES  AND 

TAX  LAW 

[Couples  without  children— itemizable  deductions  are  20  percent  of  income] 


Incoflie 

Cwrent  law 

Proposal 

Inconte  t« 

Payroiitax 

Total  1 

ncometax 

Payroll  tax 

Total 

$20,000: 

Elderly   

  0 

0 

0 

0 

0 

0 

Working   

  1,313 

1,530 

2.843 

1.313 

1,530 

2,843 

$25,000: 

Elderly   

  563 

0 

563 

563 

0 

563 

Working   

  2,063 

1,913 

3,976 

2.063 

1.913 

3,976 

$30,000: 

Elderly  

1.238 

0 

1,238 

1,238 

0 

1,238 

Working   

  2,813 

2.295 

5,108 

2,813 

2,295 

5,108 

$35,000: 

Elderly  „  

  1,913 

0 

1,913 

1.913 

0 

1,913 

3,465 

2,678 

6.143 

3.465 

2,678 

6,143 

tin  nnn. 

Elderly  

  2,790 

0 

2.790 

2.948 

0 

2,948 

Working   

  4,065 

3.060 

7.125 

4.065 

3,060 

7,125 

$45,000: 

Elderly  

3.671 

0 

3,671 

4.078 

0 

4,078 

Working  

4,665 

3,443 

8,108 

4.665 

3,443 

8,108 

$50,000: 

Elderly   

4,440 

0 

4,440 

5.018 

0 

5,018 

Working   

  5,265 

3.825 

9,090 

5.265 

3.825 

9,090 

The  expanded  EITC  allows  a  fuU-time  mlnlniiim  wage  worker 
with  two  children  to  bring  his  or  her  family  at  least  up  to  the  pov- 
erty line.  It  encoiirages  work  effort.  The  proposal  wiU  reduce  the 
U.S.  child  poverty  rate,  which  was  one  of  every  four  children  under 
age  six  in  1991.  In  1991,  5.5  miUion  poor  persons  Hved  in  families 
with  children  in  which  someone  was  employed  full-time,  year- 
roimd. 

This  bill  increases  funding  for  Food  Stamps  by  $7  biUion  over  the 
next  five  years,  targeted  to  the  estimated  5.5  miUion  hungry  chil- 
dren and  an  additional  6  miUion  children  at  risk  of  himger  in 
America.  The  elimination  of  the  shelter  cost  cap  will  assist  the 
most  needy  families  with  children,  who  are  most  at  risk  of  home- 
lessness.  Other  key  changes  concerning  Food  Stamps  provide  in- 
creased child  support  payments  to  keep  famiUes  together,  a  basic 
benefit  increase,  and  improved  anti-fi:aud  and  program  manage- 
ment measures. 

This  bill  improves  on  the  President's  proposal  by  not  cutting  ben- 
efits for  the  survivors  and  children  of  federal  retirees.  It  recognizes 
that  \mder  the  current  benefit  structure,  survivors*  income  is  al- 
ready substantially  reduced,  to  55  percent  of  the  retirees*  annmty. 

The  Omnibus  Budget  Reconciliation  Act  of  1993  represents  a 
major  step  forward  in  dealing  with  the  severe  budget  deficits  which 
became  chronic  in  the  last  decade.  It  begins  a  serious  program  of 
economic  reconstruction.  And  it  represents  the  first  real  attempt  in 
more  than  a  decade  to  invest  in  America's  future  and  that  of  our 
children  and  grandchildren. 
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Statement  of  the  Committee  on  the  Budget 

The  Committee  on  the  Budget  to  whom  reconcUiation  rec- 
ommendations were  submitted  pursuant  to  section  7  of  H.  Con. 
Res.  64,  the  Concurrent  Resolution  on  the  Budget  for  Fiscal  Year 
1994,  having  considered  the  same,  reports  a  bill  embodying  those 
recommendations . 

Vote  of  the  Committee  in  Reporting  the  Bill 

In  compliance  with  clause  2(1)(2)(B)  of  rule  XI  of  the  Rules  of  the 
House  of  Representatives,  the  following  statement  is  made  relative 
to  the  vote  of  the  Committee  in  reporting  the  bill.  The  Omnibus 
Budget  Reconciliation  Act  of  1993  was  ordered  reported  by  the 
Committee  on  May  20,  1993,  by  a  roll  call  vote  of  26  to  17,  without 
recommendation,  with  a  quorum  being  present. 

Budget  Authority  and  Cost  Estimates,  Including  Estimates 
OF  Congressional  Budget  Office 

In  compHance  with  clause  7(a)  of  rule  XIII  and  clause  2(1)(3)(C) 
of  nile  XI  of  the  Rules  of  the  House  of  Representatives,  the  Com- 
mittee states  that  information  furnished  by  the  Congressional 
Budget  Office  on  the  Omnibus  Budget  Reconcihation  Act  of  1993, 
and  reqmred  to  be  included  therein,  will  appear  in  the  explanation 
of  the  various  titles  contained  in  the  bill.  ^..^    :  t: 

Inflationary  Impact  Statement  / 

With  respect  to  clause  2(1)(4)  of  Rule  XI  of  the  Rules  of  the  House 
of  Representatives,  the  Committee  believes  that  the  Omnibus 
Budget  Reconcihation  Act  of  1993  would  not  have  an  inflationary 
impact  on  prices  and  costs  in  the  operation  of  the  general  economy. 

Committee  on  Government  Operations 

Pursuant  to  clause  2(1)(3)(D)  of  rule  XI  of  the  Rules  of  the  House 
of  Representatives,  no  oversight  findings  or  recommendations  have 
been  submitted  to  this  Committee. 

Title  I— Committee  on  Agriculture 

U.S.  House  of  Representatives, 

Committee  on  Agriculture, 
Washington,  DC,  May  14,  1993. 

Hon.  Martin  O.  Sabo, 

Chairman,  Committee  on  the  Budget, 

O'Neill  Building,  Washington,  DC. 

Dear  Mr.  Chairman:  I  am  transmitting  herewith  the  rec- 
ommendations of  the  Committee  on  Agriculture  with  respect  to  the 
reconciliation  biU  for  fiscal  year  1994,  provided  for  under  House 
Conciirrent  Resolution  64,  the  Concurrent  Resolution  on  the  Budg- 
et—Fiscal Year  1994. 

The  Committee  has  worked  diligently  to  achieve  the  deficit  re- 
duction required  of  it  for  fiscal  year  1994  and  has  based  its  rec- 
ommendations on  prehminary  budget  estimates  by  the  Congres- 
sional Budget  Office.  Shoiild  these  estimates  be  substantially 
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changed,  the  Committee  would  seek  to  revisit  its  recommendations 
so  that  the  original  deficit  reduction  efforts  remain  intact. 
With  best  wishes,  I  am 
Sincerely, 

E  (Kika)  DE  LA  Garza, 

Chairman. 

Enclosure. 

Brief  Explanation 

Title  I  of  the  bill  will  reduce  projected  agriculture  spending  by 
more  than  $3  billion  over  the  next  5  years,  restructure  the  Federal 
loan  program  for  rural  electric  and  telephone  cooperatives,  and  au- 
thorize increased  Food  Stamp  Program  benefits  for  low-income  peo- 
ple. 

The  bill  meets  the  budget  targets  for  agriculture  and  nutrition 
programs  that  were  set  out  in  the  budget  resolution. 

DIRECT  SPENDING  PROVISIONS 
Increases  crop  acreage  ineligible  for  deficiency  payments 

[CBO  projected  5  year  savings=$l,960  miUion] 

Title  I  increases  non-eligible  payment  acres  (referred  to  as  flex 
or  triple  base  acres)  from  15%  to  20%  for  crop  years  1994  through 
1998  for  wheat,  feed  grains,  cotton  and  rice  program  participants. 
Farmers  are  allowed  to  plant  a  variety  of  crops  on  flex  acres  but 
do  not  receive  government  deficiency  payments  on  that  acreage. 
Title  I  also  extends  provisions  of  the  wheat,  feed  grains,  cotton, 
rice,  and  general  commodities  (including  acreage  bases  and  yields, 
pajnnent  limitations,  etc.)  price  support  programs  to  ensure  contin- 
ued deficit  reduction  through  fiscal  year  1998. 

Caps  acreage  enrollment  into  CRP;  ensures  minimum  funding  for 
WRP 

[CBO  projected  5  year  savings=$469  million] 

Title  I  limits  enrollment  of  land  into  the  Conservation  Reserve 
Progrgun  through  1995  to  no  more  than  38  miUion  acres.  Requires 
the  Department  of  Agriculture  to  enroll  in  the  Wetlands  Reserve 
Program  not  less  than  330,000  acres  by  the  end  of  1995,  and  not 
less  than  975,000  acres  through  the  year  2000. 

Lowers  dairy  program  costs 

[CBO  projected  5  year  savings=$253  million] 

Title  I  readjusts  purchase  prices  for  butter  (from  current  $0.76/ 
pound  to  no  more  than  $0.65/pound)  and  nonfat  dry  milk  (from  cur- 
rent $0.97/po\md  to  no  less  than  $1.034/poxmd)  beginning  on  the 
date  of  enactment.  It  also  extends  the  minimum  price  support  level 
for  milk  of  $10.10  per  hundredweight  through  1998.  Title  I  also  ex- 
tends the  provisions  of  the  dairy  price  support  program  to  ensure 
continued  deficit  reduction  through  fiscal  year  1998. 

Increases  marketing  assessments  on  tobacco  and  sugar  programs 

[CBO  projected  5  year  savings=$23  million] 
Title  I  of  the  bill  extends  marketing  assessments  on  tobacco  and 
sugar  through  the  1998  crop  and  increases  such  assessments  by 
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10%.  It  also  extends  the  sugar  price  support  and  marketing  quota 
programs  to  ensure  continued  deficit  reduction  through  fiscal  year 
1998. 

Extends  loan  origination  fee  for  oilseeds  program 
[Maintains  CBO  baseline] 

Title  I  extends  the  current  soybean  and  minor  oilseeds  programs, 
including  the  loan  origination  fee,  through  the  1998  marketing 
year. 

Freeze  funding  for  Market  Promotion  Program 

[CBO  projected  5  year  savings=$234  milUon] 

Title  I  of  the  bill  fireezes  funding  for  the  Market  Promotion  Pro- 
gram (MPP)  at  the  current  level  of  $147,734,000  annually.  MPP  is 
an  export  promotion  program  to  develop,  maintain  and  expand 
commercial  export  markets  for  U.S.  agricultural  commodities  and 
products. 

Increases  Forest  Service  recreation  fees  c^* 
[CBO  projected  5  year  savings=$44  million] 

Title  I  also  extends  the  authority  of  the  Secretary  of  Agriculture 
to  charge  admission,  entrance  and  user  fees  on  certain  lands  ad- 
ministered by  the  Department  of  Agriculture. 

Increases  assessment  for  peanut  program 

[CBO  projected  5  year  savings=$lll  million] 

Title  I  of  the  bill  provides  for  an  additional  2%  assessment  on 
peanuts  for  the  1993  through  1998  crops  and  extends  the  current 
assessment  through  1998  to  ensure  that  the  peanut  program  re- 
mains a  no  cost  program. 

Provides  for  a  temporary  duty  of  $0.55/kilogram  on  imports  of 
peanut  butter  and  peanut  paste  through  July  31,  1996.  Effective 
July  31,  1996,  makes  peanut  butter  subject  to  the  import  quota  es- 
tablished for  peanuts  pursuant  to  section  22  of  the  Agricultural  Ad- 
justment Act  of  1933,  as  amended. 

Reduces  payments  and  minimum  price  for  honey  producers 
[CBO  projected  5  year  savings=$23  million] 

Title  I  reduces  the  amount  of  price  support  pajmaents  that  may 
be  received  by  a  honey  producer  fi-om  $125,000  in  the  1994  crop 
year  to  $100,000  in  the  1995  crop  year,  $75,000  in  the  1996  crop 
year,  and  $50,000  in  the  1997  and  following  crop  years. 

It  also  reduces  the  minimum  price  support  level  for  honey  fi'om 
53.8  cents  per  pound  to  50  cents  per  poimd,  ensures  deficit  reduc- 
tion goals  are  met  in  the  out  years  by  extending  the  honey  price 
support  program  through  the  1998  crop,  and  eliminates  the  current 
honey  marketing  assessment  beginning  in  crop  year  1994. 

Reduces  payments  for  wool  and  mohair  producers 
[CBO  projected  5  year  savings=$47  milHon] 

Title  I  reduces  the  amount  of  incentive  payments  a  wool  or  mo-  i 
hair  producer  may  receive  fi-om  $125,000  in  the  1994  marketing  / 
year  to  $100,000  in  the  1995  marketing  year,  $75,000  in  the  1996 
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marketing  year,  and  $50,000  in  the  1997  and  following  marketing 
years. 

Title  I  also  reduces  outlays  by  prohibiting  the  Secretary  of  Agri- 
culture from  deducting  marketing  charges  in  determining  net  s^es 
proceeds  for  shorn  wool  and  shorn  mohair.  This  prohibition  encour- 
ages improved  quality  and  improves  market  access.  Hie  bill  also 
ensures  deficit  reduction  goals  are  met  in  the  out  years  by  extend- 
ing the  price  support  program  for  wool  and  mohair  tlu-ough  the 
1998  marketing  year,  and  eliminates  marketing  assessment  begin- 
ning in  crop  year  1994. 

AUTHORIZATION  SPENDING  PROVISIONS 
Increases  REA  interest  rates  and  restructures  REA  programs 

[CBO  projected  5-year  savings:  $154  million] 

Restructures  REA  electric  program. — Title  I  eliminates  the  Rural 
Electrification  Administration's  (REA)  current  2%  loan  program, 
and  replaces  it  with  a  3 -tier  lending  program  for  rural  electric  co- 
operatives: 

Hardship  loans. — This  tier  reduces  the  5%  direct/insured  loan 
program  to  $125  million  in  loan  authority.  The  current  level  is 
$625  million.  Funds  will  be  used  to  make  hardship  loans  based  on 
the  financial  ability  of  the  borrower  cooperative  to  repay  the  loan. 
Title  I  also  estabhshes  eligibility  criteria  for  such  loans. 

Municipal  rate  loans. — This  tier  provides  for  a  direct/insured 
loan  program  of  $600  million  in  loan  authority  with  an  interest 
rate  comparable  to  the  interest  rates  paid  by  city-owned  utilities 
for  new  municipal  borrowing.  The  interest  rate  charged  to  the  bor- 
rower is  capped  at  7  percent  for  a  portion  of  the  loan  authority  for 
borrowers  meeting  certain  criteria. 

Federal  Financing  Bank  (FFB)  program. — This  tier  consists  of 
the  guaranteed  loan  program  being  continued  in  its  current  form. 

Restructures  REA  telephone  loan  programs. — Title  I  also  elimi- 
nates REA's  2%  loan  program  for  rural  telephone  cooperatives,  and 
•  creates  a  multi-level  loan  program  for  rural  telephone  cooperatives. 
A  hardship  loan  program  is  established  to  make  a  limited  amoimt 
of  loans  at  5  percent  interest. 

Transfers  REA  into  Rural  Development  Administration. — Title  I 
transfers  authority  for  the  administration  of  the  Rural  Electrifica- 
tion Administration  to  the  Department  of  Agriculture's  Rural  De- 
velopment Administration  (RDA).  REA  fimctions  are  to  be  estab- 
lished within  a  Rural  Utihties  Division  at  RDA.  This  division's  re- 
sponsibilities will  consist  of  the  current  REA  electric  and  telephone 
programs  as  well  as  the  current  RDA  water  and  wastewater  pro- 
grams. 

Authorizes  USDA  reorganization  and  office  consolidation 

[CBO  projected  5-year  savings:  approximately  $500  miUion] 
Provides  general  instructions  to  the  Secretary  of  Agriculture  to 
consoHdate  personnel  and  field,  regional  and  Washington  offices  of 
agencies  within  the  Department  of  Agriculture,  and  to  reduce  per- 
sonnel and  duplicative  overhead  expenses. 
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Increases  and  broadens  Food  Stamp  Program  benefits 
[CBO  projected  5-year  cost:  $7,285  million] 

Subtitle  C  of  title  I,  the  Mickey  Leland  Childhood  Hunger  Relief 
Act,  amends  the  Food  Stamp  Act  to  reduce  himger  through  ex- 
panded benefits  and  changes  in  the  Food  Stamp  program  oper- 
ations and  to  improve  program  integrity. 

In  addition  to  a  number  of  provisions  easing  rules  for  low-income 
high  school  students,  recipients  of  earned  income  tax  credits,  home- 
less families  in  transitional  housing,  beneficiaries  of  general  assist- 
ance vendor  payments,  students  receiving  education  assistance, 
disabled  appUcants,  and  those  in  substance  abuse  programs,  the 
subtitle — 

Raises  the  basic  benefit  level  in  the  Food  Stamp  program 
firom  103  percent  to  104  percent  of  the  cost  of  the  Thrifty  Food 
Plan; 

Raises  and  then  removes  the  limit  on  deductible  shelter  ex- 
penses now  appUed  to  households  without  elderly  or  disabled 
members; 

Provides  that  households  reapplying  for  food  stamp  benefits; 
at  the  end  of  a  certification  period  wfll  receive  full  benefits  in 
the  first  month  of  their  new  certification  period; 

Increases  Puerto  Rico's  annual  nutrition  assistance  block 
grant; 

Excludes  fi*om  food  stamp  income  calculations  legally  obli- 
gated child  support  payments  to  support  a  child  outside  the 
household  and  the  first  $50  a  month  received  by  a  household 
for  child  support; 

Raises  the  limit  on  deductible  dependent  care  expenses; 

Increases  the  amount  that  may  be  spent  on  supporting  those 
in  employment  and  training  programs; 

Improves  rules  governing  how  vehicles  are  treated  as  assets 
in  determining  food  stamp  eligibility; 

SimpHfies  the  household  definition; 

Removes  certain  provisions  deahng  with  benefit  reductions; 

Expands  the  degree  to  which  information  on  retail  and 
wholesale  food  concerns  can  be  used  in  protecting  program  in- 
tegrity; 

Provides  for  additional  means  of  collecting  claims  against  re- 
cipients; 

Calls  for  demonstration  projects  directed  at  street  trafficking 
of  food  stamps  and  testing  the  concept  of  allowing  recipients  to 
accumulate  resources  beyond  current  limits; 

Increases  trafficking  penalties; 

Changes  rates  of  Federal  matching  for  State  administrative 
costs  associated  with  computerization,  anti-fraud  activities,  the 
Systematic  Alien  Verification  for  Entitlements  (SAVE)  system; 
and 

Changes  the  formula  by  which  sanctions  are  assessed 
against  States  for  high  rates  of  error  identified  through  the 
food  stamp  quality  control  system,  thereby  reducing  sanctions. 
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Crop  Insurance 

Title  I  revamps  the  Federal  crop  insurance  program  to  encourage 
greater  participation  through  government-paid  catastrophic  loss 
coverage  and  other  improvements. 

Purpose  and  Need 
introduction 

The  budget  reconciliation  language  approved  by  the  Committee 
on  Agriculture  meets  the  first-year  and  five-year  targets  assigned 
to  the  Committee  as  a  result  of  passage  of  the  Concurrent  Resolu- 
tion on  the  Budget— Fiscal  Year  1994  (H.Con.Res.  64).  The  Com- 
mittee package  modifies  various  agricultural  poHcies  to  reduce 
baseline  Federal  spending  by  nearly  $3  billion  over  the  next  five 
years;  it  restructures  the  loan  programs  of  the  Rural  Electrification 
Administration  to  lower  Federal  subsidies;  and  it  revamps  the  Fed- 
eral Crop  Insurance  program. 

In  addition,  the  Committee  package  advances  a  long-overdue  set 
of  changes  that  expands  the  Food  Stamp  Program's  ajSility  to  meet 
the  food  needs  of  low-income  Americans.  These  changes  were  as- 
simied  in  the  Budget  Resolution  which  provides  an  additional 
$7,285  billion  in  funding  for  the  Food  Stamp  Program  over  the  next 
five  years. 

While  the  specifics  of  deficit  reduction  are  not  an  easy  or  politi- 
cally popular  task,  the  Committee  on  Agriculture  has  consistently- 
met  its  obligations  imder  the  reconciliation  process  over  the  past  12 
years.  Legislative  changes  approved  by  the  Committee  and  enacted 
into  law  have  achieved  more  than  $57  billion  in  savings  in  the  op- 
eration of  the  programs  vmder  its  jurisdiction  since  1981,  according 
to  the  Congressional  Budget  Office. 

The  Committee  feels  compelled  to  note  that  since  1985,  farm  pro- 
gram spending  has  decreased  while  every  other  major  category  of 
Federal  entitlement  spending — and  the  Federal  deficit — ^has  in- 
creased. 
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CBO  has  projected  that  10  of  the  11  largest  entitlement  pro- 
grams will  continue  to  increase — anywhere  from  seven-tenths  of 
one  percent  to  nearly  16  percent  through  1997.  Only  farm  program 
spending  has  declined  since  1985 — by  an  average  of  9  percent  per 
year.  And  only  farm  program  spendmg  is  projected  to  continue  to 
decline  in  the  out-years. 

Farm  program  spending  cannot  be  blamed  for  worsening  the 
Federal  deficit.  In  1993,  farm  program  spending  by  the  U.S.  De- 
partment of  Agriculture's  Commodity  Credit  Corporation  (CCC) 
will  represent  less  than  one  percent  of  Federal  outlays.  Farm  pro- 
gram spending  has  now  dropped  to  imder  20  percent  of  the  Depart- 
ment of  Agriculture  total  outlays. 
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Today  nearly  60  percent  of  USDA  spending  is  devoted  to  domes- 
tic nutrition  programs,  most  prominently  the  Food  Stamp  Program. 
Nutrition  programs  have  become  increasingly  important  in  meeting 
the  food  needs  of  low-income  Americans.  \\^e  the  U.S.  food  supply 
is  among  the  most  affordable  in  the  world — ^if  not  the  most  anord- 
able — economic  dislocations  and  restructuring  throughout  the  coun- 
try leave  miUions  of  low-income  Americans  imable  to  adequately 
feed  their  families  without  assistance. 

The  Committee  believes  that  both  agriculture  and  food  assistance 
programs  are  vital  to  our  Nation.  The  Committee  has  attempted  to 
apportion  the  required  agricultural  budget  reductions  in  what  it 
considers  a  fair  and  balanced  manner.  The  Committee  believes  that 
certain  proposals  submitted  by  the  President  with  respect  to  the 
structure  of  agricultural  programs  need  further  study  and  debate, 
and  thus  are  not  appropriate  for  inclusion  in  this  reconciliation 
measure. 

The  provisions  that  follow  reflect  the  desire  of  a  majority  of  the 
Committee  to  respond  to  deficit  reduction  objectives  and  changing 
priorities  while  maintaining  the  functional  effectiveness  of  our  agri- 
cultural programs. 

Reconciliation  Provisions 

Subtitle  A  increases  the  percentage  of  non-ehgible  pajnnent  acres 
(Normal  Flex  Acres  or  "triple  base")  from  15%  to  20%  for  crop  years 
1994-1998  under  commodity  price  support  programs  for  wheat, 
feed  grains,  cotton,  and  rice.  The  majority  of  the  spending  on  com- 
modity programs  involves  deficiency  payments  and  these  payments 
are  also  a  common  denominator  among  the  supported  crops.  There- 
fore, an  increase  in  flex  acreage  proportionately  decreases  the 
amount  of  deficiency  payments  a  producer  of  a  program  crop  can 
earn,  thereby  decreasing  program  spending.  At  the  same  time,  with 
some  minor  exceptions,  producers  have  the  ability  to  choose  the 
crop  they  plant  on  flex  acres.  The  crop  planted  will  be  determined 
by  market  value  and  agronomic  conditions.  This  partially  offsets 
the  reduction  in  deficiency  payments. 

The  bill  extends  all  other  provisions  of  the  wheat,  feed  grains, 
cotton,  rice,  and  general  commodities  (including  acreage  bases  and 
yields,  pajnnaent  limitations,  etc.)  price  support  programs  to  ensure 
continued  deficit  reduction  through  fiscal  year  1998.  The  Congres- 
sional Budget  Office  (CBO)  estimates  that  these  changes  will  re- 
duce the  deficit  by  $185  million  in  fiscal  year  1994  and  $1,960  mil- 
lion during  fiscal  years  1994  through  1998. 

Section  1105  provides  for  savings  in  the  dairy  program  of  ap- 
proximately $253  milhon  over  5  years.  Savings  are  achieved 
through  the  adjustment  of  purchase  prices  for  butter  and  nonfat 
dry  milk  (powder)  to  better  balance  purchases  of  each  product.  This 
change  will  increase  sales  of  butter  in  the  commercial  market,  re- 
sulting in  reduced  Federal  purchases.  The  shift  in  butter  and  pow- 
der prices  is  consistent  with  the  provisions  of  the  Food,  Agriculture, 
Conservation  and  Trade  Act  of  1990  directing  the  Secretary  to  allo- 
cate the  purchases  in  a  manner  that  minimizes  Federal  outlays. 

Under  the  Omnibus  Budget  Reconciliation  Act  of  1990,  each  him- 
dredweight  of  milk  marketed  by  producers  is  subject  to  a  reduction 
in  price  that  partially  offsets  the  cost  of  the  dairy  price  support 


program.  The  reduction  in  price  will  expire  at  the  end  of  calendar 
year  1995.  To  provide  for  continued  savings  in  the  program,  section 
1105  extends  the  reduction  through  1998  at  a  basic  rate  of  ten 
cents  per  hundredweight.  The  section  also  extends  the  provisions 
of  the  dairy  price  support  program  through  1998. 

Hie  Committee  proposes  a  ten  percent  (10%)  increase  in  the  defi- 
cit reduction  assessment  for  tobacco  to  be  levied  from  fiscal  year 
1994  through  fiscal  year  1998.  Currently,  tobacco  is  charged  a  one 
percent  (1%)  assessment  to  help  meet  the  mandates  of  the  1990 
deficit  reduction  agreement.  The  one  percent  assessment  is  equally 
divided  between  the  tobacco  producer  and  the  first  purchaser  of  the 
tobacco  (e.g.  tobacco  product  manufacturer).  The  Committee's  pro- 
posal will  require  a  total  assessment  of  1.1%  of  the  price  support 
level  for  tobacco  shared  equally  between  tobacco  farmers  anci  to- 
bacco manufacturers. 

Section  1106  also  makes  changes  to  the  way  in  which  the  De- 
partment of  Agriculture  calculates  tobacco  allotments.  Under  cur- 
rent law,  each  farm's  acreage  allotment  is  determined  according  to 
a  formula  which  takes  into  account  a  national  average  yield  goal. 
Sufficient  data  is  collected  to  determine  individual  farm  yields  and 
quaH^  of  tobacco.  The  Committee's  recommendation  requires  that 
each  form's  yield  be  determined  according  to  regulations  which  will 
result  overall  in  a  quality  of  tobacco  acceptable  to  the  trade.  By 
tracking  individual  farm  allotments  annually,  the  Department  can 
accurately  adjust  allotments  to  reflect  over-marketings  or  imder- 
marketings  for  the  previous  year.  Farm-by-farm  calculations  will 
help  to  eliminate  some  limited  instances  of  fraud  and  irregularities 
that  occur  in  the  tobacco  program. 

The  Committee  recognizes  that  imports  of  hurley  and  flue-cured 
tobacco  have  again  become  a  serious  threat  to  the  tobacco  program. 
Twice  during  the  1980*s,  changes  were  made  in  the  program,  based 
on  an  understanding  with  the  manufacturers  and  dealers,  in  order 
to  reduce  imports.  At  a  cost  to  the  farmer,  the  companies  benefited 
from  reduced  price  support  levels  for  tobacco  and  gained  significant 
influence  over  setting  the  level  of  domestic  quota.  This  imderstand- 
ing  has  not  been  followed. 

During  1992  imports  of  flue-cured  tobacco  were  almost  double 
the  1991  level,  including  a  significant  quantity  of  low  quahty  to- 
bacco imports  such  as  scrap  and  stems.  Similarly,  the  1993  quota 
for  hurley  tobacco  was  reduced  10%  (the  maximimi  decrease  al- 
lowed by  law  this  year)  and  flue-cured  tobacco  would  have  been  re- 
duced 7.5%  had  not  a  special  discount  sale  occurred  last  November. 

In  the  future,  particularly  in  light  of  recent  discussions  within 
the  Administration  and  the  Congress  about  increasing  the  excise 
tax  on  cigarettes,  the  Congress  and  the  Administration  should  give 
serious  consideration  to  legislative  options  that  would  Hmit  tobacco 
imports  and  provide  incentives  to  use  domestic  leaf  in  tobacco  prod- 
ucts, or,  conversely,  provide  disincentives  for  using  foreign  leaf  in 
U.S.-manufactured  tobacco  products. 

The  Committee  has  also  agreed  to  a  ten  percent  (10%)  increase 
in  the  deficit  reduction  assessment  for  sugar  to  be  levied  fi-om  fiscal 
year  1994  through  fiscal  year  1999.  Currently,  sugar  is  charged  a 
one  percent  (1%)  assessment  to  help  meet  the  mandates  of  the 
1990  deficit  reduction  agreement.  The  Committee-passed  resolution 
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will  require  a  total  assessment  of  1.1%  of  the  price  support  level 
for  raw  cane  and  beat  sugar. 

In  the  case  of  raw  cane  sugar,  the  total  assessment  for  the  1994 
through  the  1999  marketings  will  be  .198  cents  per  pound.  In  the 
case  of  beet  sugar,  the  total  assessment  for  the  1994  through  1999 
marketings  will  be  .2123  cents  per  poimd.  CBO  has  estimated  that 
the  assessment  on  tobacco  and  sugar  will  reduce  the  FY94  deficit 
by  $1  million.  According  to  the  CBO,  the  aggregate  deficit  reduc- 
tion (FY94-FY98)  of  this  provision  will  equal  $23  miUion. 

Section  1108  extends  the  cvirrent  oilseed  loan  program,  including 
the  loan  origination  fee,  through  the  1998  marketing  year.  The  2% 
origination  fee,  which  was  a  part  of  the  1990  reconoHation  legisla- 
tion, is  continued  as  a  method  of  offsetting  the  cost  of  the  program. 

The  Committee  proposes  to  place  an  additional  two  percent  (2%) 
assessment  on  peanuts  to  be  levied  fi-om  fiscal  year  1994  through 
fiscal  year  1998  to  offset  losses  in  the  peanut  program.  CBO  has 
estimated  that  the  assessment  will  reduce  the  FY  1994  deficit  by 
$15  million  and  the  FY  1994  through  1998  deficit  by  $111  million. 

Recent  losses  to  the  peanut  program  are  attributable  to  the  pea- 
nut quota  reflecting  the  Department  of  Agriculture's  overestimated 
demand.  A  second  factor  contributing  to  losses  in  the  program  is 
the  continued  quota-exempt  importation  of  peanut  paste  and  pea- 
nut butter.  Although  the  importation  of  peanuts  and  peanut  prod- 
ucts is  regulated  imder  Section  22  of  the  Agricultural  Adjustment 
Act,  a  1953  Executive  Order  signed  by  President  Eisenhower  ex- 
_  empts  peanut  butter  fi*om  these  restrictions.  Peanut  paste  does  not 
have  this  waiver,  but  the  restriction  on  peanut  paste  imports  is  not 
currently  enforced  by  the  U.S.  Customs  Service. 

Similarly,  since  the  ratification  of  the  Canadian  Free  Trade 
Agreement  (Free-Trade  Agreement),  imports  of  peanut  butter  have 
increased  more  than  700%.  Canada  has  a  neghgible  to  non-existent 
peanut  production  capacity.  Most  peanuts  used  to  produce  peanut 
butter  in  Canada  are  imported  fi-om  China  or  Argentina.  Trans- 
shipped foreign  peanuts  violate  the  rule  of  origin  limitations  con- 
tained in  the  Free-Trade  Agreement.  In  some  instances,  the  U.S. 
Government  has  identified  the  prohibited  use  of  U.S.  additional 
peanuts  re-imported  to  the  United  States  fi-om  Canada  in  the  form 
of  peanut  butter  or  peanut  paste. 

The  loophole  in  the  peanut  restrictions  of  Section  22  of  the  Agri- 
cultural Adjustment  Act  should  be  closed.  Section  1109  requires 
that  a  55  cents  per  kilogram  tariff"  be  placed  on  all  imported  peanut 
butter  and  peanut  paste.  The  increased  tariff  rate  will  expire  on 
July  31,  1996.  At  that  time,  peanut  butter  and  peanut  paste  will 
be  placed  imder  the  existing  Section  22  limitations  estabhshed  for 
peanuts  and  peanut  products. 

The  bill  lowers  the  price  support  rate  for  honey  fi-om  53.8  cents 
per  poimd  to  50  cents  per  roimd  fi-om  fiscal  year  1994  through  fis- 
cal year  1998.  Additionally,  payment  limitations  will  be  set  as  fol- 
lows: $125,000  in  the  crop  year  1994;  $100,000  in  the  crop  year 
1995;  $75,000  in  the  crop  year  1996;  and  $50,000  in  the  crop  year 
1997  and  subsequent  crop  years.  CBO  has  estimated  that  the  as- 
sessment will  reduce  the  FY94  deficit  by  $3  million  and  the  FY94- 
FY98  deficit  by  $23  million. 
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In  recent  years,  the  honey  program  has  suffered  from  increased 
competition  from  Chinese  honey  (imports  increasing  300%  in  five 
years  and  surpassing  the  volume  of  all  other  importers  combined). 
Chinese  honey  is  of^n  sold  on  the  world  market  at  10  cents  per 
pound  less  than  the  average  world  price  of  50  cents  per  poimd. 

The  Committee  recommends  that  the  Administration  imme- 
diately initiate  an  investigation  into  the  impact  that  imports,  spe- 
cifically Chinese  imports,  have  on  the  operation  of  the  honey  price 
support  program  and  on  domestic  honey  producers.  The  Committee 
further  recommends  that  the  Administration  take  appropriate  ac- 
tion as  permitted  under  section  22  of  the  Agricultural  Adjustment 
Act  of  1933  or  under  section  406  of  the  Trade  Act  of  1974. 

The  Food,  Agriculture,  Conservation,  and  Trade  Act  of  1990 
amended  the  National  Wool  Act  of  1954  to  provide  a  limit  on  the 
total  amoimt  of  pajmients  that  a  person  may  receive  for  wool  or 
mohair  for  any  marketing  year,  beginning  with  a  $200,000  limit  for 
the  1991  marketing  year  and  gradually  reducing  to  $125,000  for 
the  1994  and  subsequent  marketing  years. 

Section  1111  further  reduces  the  existing  Hmitation  by  $25,000 
per  year,  resulting  in  a  $50,000  limit  in  the  1997  and  subsequent 
marketing  years. 

In  addition,  the  Wool  Act  is  amended  to  prohibit  the  Secretary 
from  deducting  marketing  charges  for  commissions,  coring,  or  grad- 
ing in  determining  the  net  sales  proceeds  for  shorn  wool  and  shorn 
mohair.  This  prohibition  reduces  outlays,  encourages  improved 
quahty,  and  improves  international  market  access. 

Section  1111  further  amends  the  Wool  Act  to  allow  the  assess- 
ment for  promotion  and  marketing  purposes  to  continue  at  current 
levels,  to  extend  the  price  support  program  for  wool  and  mohair 
through  the  1998  marketing  year  to  ensure  continued  deficit  reduc- 
tion, and  to  remove  outdated  and  obsolete  provisions. 

CBO  estimates  that  section  1111  will  reduce  the  deficit  by  ap- 
proximately $47  million  over  5  years. 

Subtitle  B  makes  changes  that  affect  the  loan  programs  of  the 
Rural  Electrification  Administration  (REA)  that  CBO  estimates 
will  reduce  authorized  spending  by  $154  million  from  FY  1994 
through  1998.  The  REA  was  established  in  1935  by  an  executive 
order  of  President  Franklin  Roosevelt  to  help  extend  electric  utiUty 
service  into  the  rural  areas  of  the  United  States.  In  1949,  Congress 
expanded  REA*s  mission  by  authorizing  the  agency  to  make  loans 
to  providers  of  telephone  service  to  rural  areas  for  the  purpose  of 
furnishing  and  improving  rural  telephone  service. 

Today,  virtually  all  households  in  the  United  States  are  elec- 
trified and  nearly  all  rural  communities  are  connected  with  tele- 
phone service.  However,  the  mission  and  role  of  the  REA  continues. 

Rural  economic  development  is  critical  as  commtmities  across  the 
coimtry  struggle  to  compete  with  their  urban  counterparts  for  jobs. 
Barriers  to  rural  development  result  from  the  lack  of  access  to  ade- 
quate financing  and  the  vastness  of  space  and  distance  often  sepa- 
rating people  in  rural  communities  not  only  from  one  another,  but 
also  from  other  towns  and  cities  across  America.  The  REA  plays  a 
vital  role  in  overcoming  these  barriers  by  providing  electric  service 
to  farms  and  rural  communities  and  ensuring  the  availability  of 
modem  telephone  service  to  persons  living  in  rural  areas. 
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Recently,  criticism  has  been  aimed  at  the  REA  because  of  what 
some  believe  is  a  failure  by  the  Federal  Government  to  shut  the 
door  on  the  agency  with  a  note  across  it  reading  "mission  accom- 
phshed."  The  mission  is  not  accompHshed  because  rural  commu- 
nities do  not  have  the  same  quality  of  electric  and  telephone  serv- 
ice as  their  urban  neighbors,  Yet,  adjustments  can,  and  should,  be 
made  to  the  REA  program  to  ensure  that  it  does  meet  its  continued 
objective  while  minimizing  its  budgetary  impact  on  the  United 
States  Treasury,  The  provisions  contained  in  this  package  are  de- 
signed to  address  that  challenge  by  reducing  the  cost  of  the  REA 
program. 

First,  the  bill  restructures  the  direct/insured  electric  and  tele- 
phone loan  programs  administered  by  the  REA.  A  tiered  system  is 
established  for  the  purpose  of  placing  electric  and  telephone  bor- 
rowers in  the  most  economical  loan  program  offered  by  the  REA. 
A  hardship  criteria  is  established  for  both  telephone  and  electric 
loan  borrowers.  Upon  meeting  this  criteria,  the  neediest  borrowers 
become  eUgible  to  receive  a  5%  loan.  The  current  2%  telephone  loan 
program  is  eliminated  by  this  bill.  The  next  criteria  estabhshed 
would  move  telephone  borrowers  into  either  the  current  Rural  Tele- 
phone Bank  (RTB)  loan  program  or  a  new  cost-of-money  loan  pro- 
gram (capped  at  7%).  Electric  borrowers  will  move  into  a  Municipal 
Rate  loan  program  that  is  also  capped  at  7%.  Criteria  for  this  cat- 
egory is  estabhshed.  Finally,  applicants  who  fail  to  meet  the  cri- 
teria estabhshed  for  the  categories  outlined  above  become  ehgible 
to  apply  for  loan  guarantees.  Such  guarantees  are  available 
through  the  Federal  Financing  Bank  (FFB)  program  currently  ad- 
ministered by  the  REA. 

Second,  the  bill  requires  that  a  telecommunications  moderniza- 
tion plan  be  established  in  a  state  before  borrowers  are  ehgible  for 
all  telephone  loan  programs.  State  pubUc  utiUty  commissions  are 
allowed  6  months  to  develop  such  a  plan  after  mal  regulations  for 
the  program  are  promulgated,  after  which  time  the  Administrator 
shall  approve  a  plan  developed  bv  a  majority  of  the  telephone  bor- 
rowers in  the  State.  The  bill  estabhshes  criteria  for  the  moderniza- 
tion plan. 

Finally,  the  bill  directs  the  Secretary  of  A^culture  to  transfer 
all  of  the  programs  and  functions  of  the  REA  mto  the  Rural  Devel- 
opment Administration  (RDA),  thereby  eliminating  the  REA  as  we 
Imow  it.  A  Rural  Utilities  Division  is  estabhshed  within  the  RDA 
to  coordinate  the  electric,  telephone,  and  water  and  waste  treat- 
ment loan  and  grant  programs  administered  by  the  Department  of 
Agriculture. 

By  implementing  these  changes,  the  cost  of  providing  these  pro- 
grams will  be  reduced  significantly  over  the  next  five  years,  the 
American  people  will  receive  better  use  of  their  tax  dollars,  and 
rural  America  will  continue  to  enjoy  the  same  quahty  of  electric 
and  telephone  service  it  deserves. 

Substitle  C,  the  Mickey  Leland  Childhood  Hunger  Rehef  Act, 
honors  the  late  Congressman  Mickey  Leland,  the  first  chairman  of 
the  House  Select  Committee  on  Hunger,  who  died  in  August  1989 
during  a  trip  to  Africa  to  further  his  work  to  alleviate  hunger  at 
home  and  around  the  world.  In  the  spirit  of  Congressman  Leland's 
courage,  vision,  and  persistence,  the  Committee  recognizes  the 
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need  to  adjust  domestic  nutrition  programs  to  address  the  pressing 
needs  of  tlie  hungry  in  the  United  States. 

Significant  and  substantive  improvements  to  Federal  food  assist- 
ance programs  were  included  in  the  House  passed  1990  Fsirm  Bill. 
However,  because  of  the  budget  crisis  facing  the  Nation  and  the 
pay-as-vou-go  requirements  of  the  October  1990  budget  agreement, 
most  of  tiie  higher-cost  provisions  of  the  bill  were  not  able  to  be  in- 
cluded in  the  Food,  Agriculture,  Conservation,  and  Trade  Act  of 
1990  (P.L.  101-624). 

In  the  fall  of  1991,  the  Committee  reported  the  Mickey  Leland 
Childhood  Hunger  Relief  Act  (H.R.  1202;  H.  Kept.  102-396),  which 
drew  on  basic  provisions  approved  by  the  House  in  1990.  This  legis- 
lation was  incorporated  into  a  "children's  initiative**  which  also  ad- 
dressed improvements  in  the  Aid  to  FamiUes  with  Dependent  Chil- 
dren (AFDC)  Program  (H.R.  1603,  the  Family  Preservation  Act), 
but  failed  enactment. 

With  ftinding  recommended  in  the  President's  Fiscal  Year  1994 
budget  and  subsequently  included  in  the  Fiscal  Year  1994  budget 
resolution  approved  by  the  House,  the  Committee  is  able  for  the 
third  time  to  act  on  the  Mickey  Leland  bill.  The  original  goals  of 
the  bill  remain— to  ensure  adequate  food  assistance,  promote  seh- 
sufficiency,  simplify  the  provision  of  food  assistance,  and  improve 
program  integrity  and  management. 

Tlie  Committee  beheves  the  improvements  in  this  subtitle  are  vi- 
tally needed,  especially  while  our  economy  is  struggling  to  improve. 
Many  American  famiUes  are  still  faced  with  lost  earnings  and  un- 
emplojonent,  and  this  has  led  to  a  dramatic  increase  in  the  food 
stamp  caseload.  Since  the  Committee  reported  the  1991  Mickey  Le- 
land Act,  enrollment  in  the  Food  Stamp  program  has  jumped  17 
percent,  from  23  million  people  to  an  all-time  high  of  26.9  million 
persons  in  February  1993.  The  food  stamp  caseload  is  now  over  30 
percent  larger  than  at  the  beginning  of  the  most  recent  recession. 

Basic  food  stamp  benefit  levels. — Food  stamp  benefits  are  based 
on  the  cost  of  the  Agriculture  Department's  "Thrifty  Food  Plan," 
the  least  costly  of  a  number  of  food  plans  developed  by  the  Depart- 
ment, adjusted  each  fiscal  year  for  food  price  inflation.  This  subtitle 
increases  basic  food  stamp  benefit  levels  to  104  percent  of  the  cost 
of  the  Thrifty  Food  Plan. 

The  Hunger  Prevention  Act  of  1988  required  that  basic  benefit 
levels  be  increased  to  103  percent  of  the  cost  of  the  Thrifty  Food 
Plan.  Witnesses  at  hearings  during  consideration  of  the  1990  Farm 
Bill  testified  to  the  need  for  a  further  increase,  both  because  bene- 
fits lag  behind  food  price  inflation  and  because  Agriculture  Depart- 
ment studies  indicate  that  many  families  find  it  difficult  to  pur- 
chase a  nutritionally  adequate  diet  at  the  Thrifty  Food  Plan  spend- 
ing level.  Over  the  history  of  the  Thrifty  Food  Plan,  the  cost  of  the 
plan  in  the  last  half  of  each  fiscal  year  has  exceeded  the  cost  in 
the  previous  June  (the  month  on  which  each  year's  inflation  adjust- 
ment is  based)  by  an  average  of  5  percent;  when  inflation  is  low 
and  running  at  a  three  percent  annual  rate,  as  is  now  the  case,  the 
cost  of  the  plan  by  the  end  of  a  fiscal  year  is  about  4  percent  higher 
than  in  June  of  the  previous  year. 

Helping  low-income  high  school  students. — Currently,  when  a 
high  school  student  who  is  a  member  of  a  food  stamp  household 
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reaches  age  eighteen,  any  income  earned  by  the  student  is  counted 
in  determining  food  stamp  eligibility  and  benefits.  This  subtitle  re- 
quires a  disregard  for  earnings  of  high  school  students  who  are 
twenty-one  years  of  age  or  younger. 

The  Committee  is  aware  that  there  are  a  number  of  students 
who  remain  in  secondary  school  beyond  their  eighteenth  birthday. 
In  some  cases,  this  may  be  a  matter  of  a  few  months.  In  others, 
it  may  be  for  a  longer  period  of  time.  For  example,  in  south  Texas, 
there  are  many  students  who  speak  only  Spanish  in  the  home. 
These  students  must  learn  EngUsh  in  the  classroom,  and  many  of 
them  repeat  grades  due  to  difficulty  in  learning  EngHsh.  Some  of 
these  students  may  be  as  old  as  twenty-one,  yet  still  Uving  with 
their  parents,  working  part-time,  and  continuing  their  high  school 
education.  The  Committee  beUeves  low-income  students  who  re- 
main in  school  have  a  far  better  chance  of  boosting  their  earnings 
potential  and  becoming  self-sufficient.  A  student's  income  on  reach- 
ing age  eighteen  can  cause  the  family  to  be  removed  from  food 
stamp  rolls  or  reduce  the  family's  benefit.  If  so,  it  is  likely  the  stu- 
dent would  drop  out  of  school  to  work  to  make  up  for  the  lost  bene- 
fits. In  order  to  encourage  those  students  who  are  Hving  with  their 
parents  to  pursue  their  education,  the  Committee  approved  an 
amendment  that  would  exclude  their  income  up  through  age  21. 
The  Committee  wishes  to  emphasize  that  this  amendment  in  no 
way  changes  current  law  regarding  those  students  who  live  away 
from  home  and  have  formed  a  separate  household. 

Households  with  higher  shelter  expenses. — In  determining  income 
for  food  stamp  purposes,  households  are  allowed  to  deduct  exces- 
sively high  shelter  expenses  (those  above  50  percent  of  net  monthly 
income  after  other  deductions  have  been  taken).  Households  with 
elderly  or  disabled  members  may  claim  this  deduction  with  no 
Umit.  However,  the  deduction  for  other  households  is  limited  by  an 
inflation  indexed  "cap,"  now  standing  at  $200  a  month.  This  sub- 
title increases  the  cap  in  fiscal  year  1994  and  then  permanently  re- 
moves it  for  later  years. 

Recent  studies  indicate  that  more  than  45  percent  of  poor  renters 
pay  in  excess  of  70  percent  of  their  income  for  shelter  costs  and 
that  56  percent  spend  at  least  half  of  their  income  on  shelter.  Some 
68  percent  of  food  stamp  households  claim  a  food  stamp  excess 
shelter  cost  deduction.  But,  for  the  15  percent  of  households  who 
are  at  the  cap,  the  fall  value  of  the  shelter  expense  deduction  is 
not  available,  and  the  Food  Stamp  program  assumes  that  they 
have  money  available  for  food  that  actually  must  go  for  rent  and 
utilities.  Increasing  and  then  removing  the  shelter  deduction  cap 
corrects  this  inequity.  Because  the  afi'ected  households  are  limited 
by  a  gross  income  ehgibility  ceiling  (without  regard  to  deductions) 
no  new  households  would  be  made  eligible.  Raising  and  then  elimi- 
nating the  cap  will  only  provide  more  reahstic  benefits  to  those  al- 
ready ehgible  for  food  stamps  whose  shelter  costs  consume  a  very 
high  proportion  of  their  income  and  help  ofiset  rising  utiUty  bills 
that  result  from  any  energy  tax. 

Earned  income  tax  credits. — Earned  income  tax  credits  (EITCs) 
are  not  co\mted  as  income  for  food  stamp  purposes.  In  addition, 
they  are  not  counted  as  resources  (liquid  assets)  in  the  month  re- 
ceived and  the  follo\^4ng  month.  This  subtitle  requires  that  earned 
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income  tax  credits  be  disregarded  as  resources  for  one  year  follow- 
ing their  receipt  by  a  food  stamp  participant.  It  is  not  intended 
that  households  that  reapply  within  one  month  of  their  termination 
from  the  program  be  denied  this  exclusion.  The  Committee  beheves 
that  it  is  vmwise  public  policy  to  induce  food  stamp  families  to 
spend  their  tax  credits  quickly,  rather  than  to  encourage  their  ef- 
forts to  save  the  payments  for  worthwhile  purposes  that  can  lead 
to  self-sufficiency. 

The  Committee  does  not  intend  that  the  implementation  of  the 
provision  excluding  all  earned  income  tax  credits  from  consider- 
ation as  resources  for  a  one  year  period  result  in  comphcated  and 
biirdensome  administrative  requirements  for  local  food  stamp  of- 
fices. Such  offices  should  not  be  required  over  the  course  of  the 
year  to  monitor  the  expenditure  of  the  EITC  funds  nor  the  commin- 
gling of  such  funds  with  other  resources  of  the  household. 

Families  in  transitional  housing. — Pubhc  assistance  (e.g.,  Aid  to 
Families  with  Dependent  Children  (AFDC)  payments  made  to  land- 
lords providing  transitional  housing  for  the  homeless  are  dis- 
regarded up  to  an  amoimt  equal  to  50  percent  of  the  State's  AFDC 
shelter  allowance,  if  any.  This  subtitle  requires  a  full  disregard  of 
pubhc  assistance  third  party  payments  for  transitional  housing. 

From  fiscal  year  1988  through  fiscal  year  1990,  the  Food  Stamp 
program  granted  added  benefits  to  AFDC  families  Hving  in  *Svel- 
fare  hotels"  by  disregarding  as  income  benefits  paid  in  excess  of  a 
regular  AFDC  grant  and  the  designated  shelter  allowance  portion 
of  the  grant  paid  to  a  housing  provider  rather  than  the  family.  This 
treatment  was  established  in  recognition  of  their  special  needs,  pri- 
marily the  lack  of  adequate  food  preparation,  storage,  and  shopping 
facilities.  Without  tlus  treatment,  many  homeless  households 
would  have  been  inehgible  for  food  stamps  and  others  would  have 
had  their  benefits  reduced.  The  provision  was  time-limited  in  ex- 
pectation that  these  famihes  would  be  moved  to  more  permanent 
and  appropriate  hving  arrangements  and  so  as  not  to  provide  an 
incentive  to  keep  them  in  homeless  hotels  indefinitely.  The  1990 
Farm  Bill  followed  up  on  this  earlier  provision  by  providing  that 
third-party  public  assistance  payments  made  to  landlords  for  tran- 
sitional housing  for  the  homeless  be  disregarded  up  to  an  amount 
equal  to  half  the  State's  AFDC  shelter  allowance. 

State  and  local  efforts  to  move  the  homeless  into  permanent 
housing  through  the  use  of  transitional  housing  arrangements  that 
provide  both  improved  housing  and  supportive  services  are  proving 
to  be  an  effective  tool  in  removing  families  from  welfare  hotels.  The 
Committee's  provision  is  intended  to  encourage  and  support  these 
efforts  to  place  homeless  AFDC  families  and  others  in  independent 
housing  through  transitional  housing  programs  and  to  remove  an 
inequity  in  the  current  disregard  (i.e.,  it  only  applies  in  States  that 
have  a  separate  shelter  allowance  in  their  AFDC  program). 

The  Committee  understands  transitional  housing  means  a 
project  that  has  as  its  purpose  facilitating  the  movement  of  home- 
less individuals  and  famihes  to  independent  living  within  24 
months  (or  a  longer  period  if  necessary  to  facihtate  transition  to 
independent  living).  Transitional  housing  includes  housing  pri- 
marily designed  to  serve  deinstitutionahzed  individuals  and  other 
homeless  persons  with  mental  disabilities,  as  well  as  homeless  fam- 
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ilies  with  children.  In  addition,  the  Committee  intends  that  regula 
tions  implementing  the  amendment  provide  ttiat,  in  calculating  an 
excess  shelter  expense  deduction  for  the  affected  households,  th} 
Secretary  will  apply  the  long-standing  policy  of  not  granting  a  de- 
duction for  expenses  paid  out  of  income  that  is  excluded  as  a  reim 
bursement  or  vendor  payment. 

General  assistance  vendor  payments. — State  or  local  general  as 
sistance  paid  as  a  vendor  payment  for  living  expenses  generally  i 
coimted  as  income  for  food  stamp  puiT)oses.  This  subtitle  requir 
that  only  general  assistance  vendor  payments  made  for  housing  ex 
penses  (exclusive  of  energy  or  utiUty  cost  assistance)  be  counted. 

In  some  cases,  households  qualifying  for  State  or  local  general 
assistance  receive  part  or  all  of  their  benefits  in  the  form  of  emei 
gency  vendor  payments  to  third  parties  on  their  behalf.  To  the  ex 
tent  that  the  purpose  of  these  payments  can  be  classified  as  Hvinj 
expenses,  they  generally  are  coimted  as  income.  However,  carryini 
out  this  rule  is  administratively  complex,  and  a  recipient's  need  fo 
food  stamp  assistance  is  not  materially  affected  by  many  of  th( 
vendor  paj^ents,  such  as  a  voucher  for  gasoline  to  get  to  a  jol 
interview  or  a  one-time  pajmaent  to  a  utihty  company  to  prevent  j 
shut  off  of  service.  In  the  1990  Farm  Bill,  general  assistance  ven 
dor  payments  in  States  where  State  law  prohibits  any  type  of  casl 
general  assistance  were  required  to  be  disregarded  for  food  stamj 
purposes.  In  order  to  reduce  administrative  complexity  and  Hmi 
the  degree  to  which  general  assistance  vendor  pajmaents  are  coimt 
ed  in  other  States,  the  general  assistance  vendor  payment  rule  i\ 
changed  to  require  only  a  limited  and  easily  identified  portion  o 
these  payments  be  counted. 

Continuing  benefits  to  eligible  households.— Households  that  d( 
not  complete  all  the  procedural  requirements  for  eligibility 
recertification  in  the  last  month  of  their  certification  period,  bu 
are  then  determined  eUgible  shortly  afterward,  have  their  firs 
month's  benefits  in  the  new  certification  period  reduced  (i.e.,  pro 
rated  to  the  date  they  complete  the  requirements  and  are  judgec 
eligible).  This  subtitle  ends  this  practice  for  households  fulfillini 
eligibility  certification  requirements  within  the  month  following  the  i 
end  of  their  certification  period. 

The  Disaster  Assistance  Act  of  1988  (P.L.  100-387)  allowed  mij 
grant  and  seasonal  farmworker  households  to  receive  a  full  month'/ 
benefit  on  recertification  if  they  complete  eligibihty  requirement^ 
within  the  month  after  the  end  of  a  certification  period.  This  sub' 
title  extends  this  provision  to  other  food  stamp  households.  A  1989 
General  Accounting  Office  report  foimd  that  reducing  benefits  af 
recertification  was  causing  hardship  and  encouraged  Congress  td 
consider  modifying  the  requirement.  The  current  provision  carj, 
cause  hardship  when  persons  are  unable  to  fulfill  procedural  re-^ 
quirements  because  of  age,  disability,  limited  hteracy  skills,  oi^ 
other  problems  such  as  sickness.  Eliminating  the  provision  gives  el- 
igible households  a  reasonable  and  limited  "grace  period"  in  whicK 
to  reapply  without  losing  benefits.  [. 

The  Committee  intends  for  this  amendment  to  simplify  adminis- 
tration as  well  as  ensure  that  more  adequate  benefits  reach  house-' 
holds  that  do  not  have  reduced  need  but  are  temporarily  "ineli  - 
gible" because  they  have  not  completed  procedural  requirements 
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In  this  regard,  the  Committee  intends  that  the  Department  of  Agri- 
culture develop  a  simple  method,  preferably  the  method  used  for 
migrant  and  seasonal  farmworkers,  for  ascertaining  when  recipi- 
ents are  entitled  to  a  full  month's  benefit  at  recertification. 

The  nutrition  assistance  program  for  Puerto  Rico. — From  1974 
through  1982,  Puerto  Ricans  participated  in  the  regular  Food 
Stamp  program.  In  1982,  the  program  was  eliminated  in  Puerto 
Rico  and  replaced  with  an  annual  nutrition  assistance  block  grant 
at  a  level  25  percent  less  than  the  previous  Food  Stamp  level.  From 
1982  to  1986,  the  grant  was  fi-ozen  at  $825  milHon.  Each  year  since 
1986,  the  grant  received  increases  for  inflation.  However,  the  Com- 
mittee believes  funding  for  Puerto  Rico's  nutrition  assistance  grant 
should  be  increased,  and  this  subtitle  provides  some  added  funding 
over  and  above  that  required  to  keep  pace  with  inflation. 

PROMOTING  SELF  SUFFICIENCY 

Education  assistance. — ^As  of  July  1993,  Federal  education  assist- 
ance under  title  IV  of  the  Higher  Education  Act  will  be  totally  dis- 
regarded as  income  for  food  stamp  purposes  (P.L.  102-325).  Other 
education  aid  is  excluded  only  to  the  extent  that  it  is  earmarked 
or  used  for  tuition,  fees,  and  other,  specific  education-related  ex- 
penses. This  subtitle  requires  that  all  education  aid  (including  non- 
federal assistance)  be  excluded  in  food  stsimp  income  calculations. 

This  subtitle  simplifies  the  Food  Stamp  program's  treatment  of 
education  assistance  and  conforms  food  stamp  rules  with  those 
mandated  for  most  Federal  education  aid  and  the  AFDC  program. 
This  is  now  one  of  the  most  complex  areas  of  the  Food  Stamp  pro- 
gram, for  recipients  and  administrators.  Eligibility  workers  must 
keep  track  of  various  sets  of  conflicting  rules  which  differ  based  on 
the  source  of  the  education  benefits,  the  purpose  for  which  the  ben- 
efits are  earmarked,  how  the  benefits  are  used,  and  what  other 
benefits  the  household  receives.  In  addition  to  simplifying  the 
treatment  of  education  benefits,  the  Committee  also  supports  the 
amendment  in  light  of  an  increasing  body  of  research  that  shows 
that  postsecondary  education  is  one  of  the  most  reliable  means  by 
which  low-income  people  can  escape  poverty. 

Child  support. — For  food  stamp  piirposes,  child  support  pay- 
ments made  by  an  absent  parent  are  coimted  as  income  available 
to  the  parent  paying  the  support  and  are  counted  as  income  to  the 
custodial  parent  receiving  the  payment.  States  may  disregard  the 
first  $50  a  month  received  by  an  AFDC  custodial  parent,  but  they 
must  pay  for  the  food  stamp  benefit  cost  of  doing  so.  This  subtitle 
requires  that  all  legally  obligated  child  support  payments  be  dis- 
regarded in  determining  the  payor's  food  stamp  eligibihty  and  ben- 
efits and  that  the  first  $50  a  month  of  child  support  received  also 
be  disregarded  for  the  recipient  household.  No  State  cost-sharing  is 
required. 

Current  food  stamp  rules  effectively  discourage  child  support 
payments.  Parents  paying  legally  binding  child  support  payments 
are  assumed  to  have  that  income  available  for  food  purchases.  Cus- 
todial parents  who  are  not  receiving  child  support  payments  due 
them  have  no  encouragement  to  help  seek  out  the  parent  who  owes 
support.  The  Committee's  amendment  would  recognize  the  paying 
parent's  reduced  abihty  to  buy  food  and  encourage  custodial  par- 
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ents  to  seek  child  support  payments.  It  also  would  conform  to  the 
AFDC  rule  granting  as  $50-a-month  disregard  for  child  support 
payments. 

Improving  access  to  employment  and  training. — Food  stamp 
households  may  deduct  dependent  care  expenses  related  to  work  or 
education  up  to  $160  a  month  per  dependent,  thereby  increasing 
their  food  stamp  benefits.  If  they  have  been  assigned  to  an  employ- 
ment and  training  activity,  a  food  stamp  household  can  be  reim- 
bursed up  to  $160  a  month  per  dependent  for  costs.  Finally,  they 
may  be  reimbursed  up  to  $25  a  month  for  training-related  support  J 
costs  other  than  dependent-care  expenses.  In  the  second  two  cases, 
the  Federal  Government  shares  half  the  cost  of  the  employment  • 
and  training  support  cost,  although  the  State  can  choose  to  pay  J 
more  without  a  Federal  cost-share.  This  subtitle  increases  the  limit  \ 
on  the  dependent  care  deduction  to  $200  a  month  for  each  depend- 
ent under  age  two  and  $175  a  month  for  other  dependents,  and^ 
State  agencies  could  retain  the  $200  celling  imtil  recertification  for  | 
children  who  reach  their  second  birthday  during  a  certification  pe- ! 
riod.  The  subtitle  also  raises  the  limits  on  reimbursements  to  em-  ^ 
ployment  and  training  participants:  (1)  for  dependent  care  costs,  I 
the  limit  is  raised  to  the  apphcable  local  market  rate  (using  AFDC 
procedures),  but  no  less  than  the  $200/$175  ceiling  on  dependent 
care  deductions;  (2)  for  non-dependent-care  support  costs  (e.g.,  ' 
transportation),  the  limit  is  whatever  the  State  agency  chooses,  but 
not  less  than  $25  a  month.  In  all  cases  involving  employment  and 
training  dependent  care  and  otiier  support  costs,  the  Federal  share 
would  continue  to  be  50  percent.  Finally,  the  Committee's  amend- . 
ment  makes  clear  that  federally  shared  employment  and  training  | 
support  costs  include  any  work-related  costs  that  are  the  same  as 
those  reimbursed  under  the  AFDC  program's  Job  Opportimities 
and  Basic  Skills  (JOBS)  program.  , 

The  Committee's  amendments  are  intended  to  make  the  Food 
Stamp  program's  treatment  of  dependent  care  expenses  and  em- 
ployment and  training  program  support  costs  consistent  with  those 
in  the  AFDC  program.  They  also  serve  to  increase  Federal  support 
for  working  food  stamp  recipients  and  emplojnnent  and  training  ac- 
tivities for  recipients.  ' 

Vehicles  needed  for  employment  or  household  transportation. — 
Household  vehicles  with  a  fair  market  ("blue  book")  vsdue  of  more 
than  $4,500  are  counted  as  Hquid  assets  to  the  extent  their  value 
exceeds  $4,500.  Certain  types  of  vehicles  are  not  coimted  (e  g-,  busi- 
ness vehicles).  This  subtitle  raises  the  $4,500  threshold  to  $5,500 
in  fiscal  year  1994,  and,  beginning  with  fiscal  year  1995,  indexes 
the  $5,500  threshold  to  reflect  changes  in  the  new  car  component 
of  the  Consumer  Price  Index  for  All  Urban  Consumers.  It  also  ex- 
cludes fi'om  the  asset  test  the  value  of  households'  vehicles  used  to 
transport  fuel  for  heating  or  water  when  each  is  the  primary  source 
of  fuel  and  water  for  the  household. 

For  nearly  a  decade,  the  Committee  has  heard  recommendations 
to  raise  the  $4,500  threshold  above  which  the  value  of  a  vehicle  is 
counted  as  an  asset  because  it  is  a  substantial  hmitation  on  the  eli- 
gibility of  those  who  are  otherwise  very  poor  and,  especially,  on 
those  who  need  a  car  to  work  or  look  for  work.  Under  Food  Stamp 
program  rules,  the  value  of  some  cars,  such  as  taxicabs  or  cars 
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needed  to  transport  disabled  persons,  are  not  considered  assets  at 
all.  The  value  of  other  cars  is  counted,  based  on  the  higher  of  the 
fair  market  value  in  excess  of  $4,500  or  the  household's  equity  in 
any  car  in  excess  of  the  one  per  household.  The  $4,500  threshold 
was  established  by  the  Food  Stamp  Act  of  1977  and  has  not 
changed  since,  despite  substantial  inflation.  The  Consumer  Price 
Index  for  cars  has  risen  over  125  percent  since  the  threshold  was 
set,  and  the  President's  Task  Force  on  Food  Assistance  rec- 
ommended in  January  1984  that  this  limit  be  increased  imme- 
diately to  $5,500.  In  an  economic  downturn,  this  provision  is  impor- 
tant because  the  current  threshold  can  deny  food  stamp  benefits  to 
households  with  little  or  no  income  who  need  their  car  to  look  for 
work  or  continue  work.  This  subtitle's  provisions  are  especially  im- 
portant to  those  in  rural  areas  both  because  they  may  lack  public 
transportation  and  therefore  need  cars  to  travel  longer  distances 
and  because  they  need  a  vehicle  to  transport  fuel  or  water.  In 

E laces  that  still  are  not  served  by  water  mains,  households  may 
ave  to  haul  water  for  long  distances.  Many  rural  households  also 
have  to  haul  firewood  or  coal  to  their  homes  for  heat,  and  a  de- 
pendable vehicle  is  absolutely  necessary  for  these  necessities,  par- 
ticularly in  winter  months.  The  Committee  expects  that  households 
will  receive  the  benefit  of  this  exclusion  without  having  to  meet 
any  additional  tests  concerning  the  nature,  capabilities,  or  other 
uses  of  the  vehicle. 

Asset  Accumulation  Demonstration  Projects. — This  subtitle  au- 
thorizes, for  a  period  of  up  to  four  years,  demonstration  projects  in 
which  cvirrent  food  stamp  recipients  would  be  allowed  to  save  up 
to  $10,000  in  assets  designated  and  set  aside  for  long-term  self-suf- 
ficiency projects  without  losing  their  food  stamp  eligibihty.  Appli- 
cants with  more  than  the  normal  $2,000/$3,000  in  liquid  assets 
would  not  be  able  to  enter  the  program  imder  the  project,  separate 
accounts  would  have  to  be  established,  and  long-term  goals  would 
be  Hmited  to  improving  education,  training,  or  employability,  buy- 
ing a  house,  changing  residence,  or  makmg  major  household  re- 
pairs. 

The  intent  of  these  projects  is  to  test  the  effects  of  keeping  food 
stamp  recipients  fi"om  being  terminated  because  they  are  saving 
money  for  specific  purposes  related  to  self-sufiiciency.  Although 
this  provision  is  intended  only  to  allow  households  that  have  ini- 
tially met  food  stamp  income  and  resource  criteria  to  accumulate 
resources,  rather  than  to  grant  benefits  to  more  affluent  house- 
holds, the  Committee  expects  its  provisions  to  apply  to  households 
whose  food  stamp  participation  is  interrupted  for  a  few  months.  A 
provision  intended  to  encourage  self-sufficiency  should  not  create 
disincentives  for  recipients  to  take  temporary  jobs. 

SIMPLIFYING  THE  PROVISION  OF  FOOD  ASSISTANCE 

Simplifying  the  household  definition. — ^Adults  who  live  together 
with  their  parents  or  siblings  must  apply  together  as  part  of  the 
same  household,  regardless  of  whether  they  purchase  food  and  pre- 
pare meals  separately  (the  normal  test  for  whether  individuals 
should  apply  together).  In  addition,  a  number  of  relatively  complex 
rules  are  used  to  determine  whether  the  elderly,  disabled,  and  par- 
ents with  children  should  apply  together  or  separately.  This  sub- 
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title  would  revise  the  household  definition  rules  to  require  that  per- 
sons who  live  together  and  purchase  food  and  prepare  meals  sepa- 
rately may  apply  separately,  except  for  spouses,  parents  and  their 
children  (21  years  of  age  or  yoimger)  who  do  not  Hve  with  their 
own  spouses  or  children,  and  minors  18  years  or  younger  (exclud- 
ing foster  children)  who  Hve  under  the  parental  control  of  another 
household  member. 

The  Committee  beheves  that  the  current  household  definition  is 
too  convoluted.  The  American  Association  of  Food  Stamp  Directors 
has  strongly  criticized  it  as  needlessly  complex  and  error-prone.  In 
addition,  the  Committee  recognizes  that  more  and  more  families 
and  individuals  must  share  housing  because  of  high  housing  costs 
or  unemplo5mient.  The  amendment  would  remove  the  burden  im- 
posed  on  relatives  who  "double  up**  but  still  purchase  food  and  pre-  , 
pare  meals  separately. 

Children  and  parents  in  substance  abuse  treatment  programs. —  | 
Persons  entering  residential  alcohol  and  substance  abuse  treatment  , 
programs  may  participate  in  the  Food  Stamp  program  and  use 
their  food  stamps  to  pay  for  meals  served  by  the  program;  their  . 
children  may  not  imless  they  remain  outside  the  program.  This  ! 
subtitle  allows  food  stamp  eligibiUty  for  children  who  accompany  j 
their  parents  into  alcohol  and  substance  abuse  programs.  , 

A  number  of  such  programs  have  adopted  poHcies  encouraging  j 
parents  and  their  children  to  Hve  together  while  their  parents  are  ^ 
xmdergoing  treatment.  The  Committee  beHeves  this  is  a  positive 
goal,  and  the  amendment  removes  the  food  stamp  benefit  loss  that  , 
now  accompanies  a  decision  to  bring  children  into  residential  sub-  j 
stance  abuse  programs  with  their  parents. 

Resources  of  the  disabled. — EHgible  households  without  elderly  k 
members  may  have  resources  up  to  $2,000;  the  resource  limit  for 
elderly  households  is  $3,000.  This  subtitle  increases  the  resource  [ 
limit  for  households  with  disabled  members  to  $3,000,  as  with  the 
elderly. 

Elderly  and  disabled  persons  generaUy  are  treated  in  the  same 
fashion  by  the  Food  Stamp  program:  e.g.,  they  may  claim  medical  j 
expense  deductions,  they  are  exempt  fi-om  the  gross  income  test.  } 
This  amendment  removes  the  one  exception  to  that  rule  by  apply-  j 
ing  the  same  asset  test  to  the  elderly  and  the  disabled.  ; 

Assuring  adequate  funding. — ^This  subtitle  would  eliminate  provi-  j 
sions  for  reducing  food  stamp  benefits  where  the  amount  appro-  j 
priated  is  insxifficient.  These  reductions  have  never  taken  place,  [ 
but  the  threat  that  an  imderestimate  in  the  appropriations  process  : 
might  lead  to  benefit  reductions  has  caused  unnecessary  paperwork 
and  imcertainties  for  State  and  Federal  administrators  and  recipi- 
ents. 

IMPROVING  PROGRAM  INTEGRITY 

Use  of  information  provided  by  retailers  and  wholesalers. — This  : 

subtitle  authorizes  the  Agricultiire  Department  to  share  informa-  I 

tion  provided  by  participating  retailers  and  wholesalers  with  State  : 

and  Federal  law  enforcement  and  investigative  agencies,  with  ac-  ; 

companying  penalties  for  those  who  disclose  the  information  inap-  : 
propriately. 
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The  Committee  believes  that  this  amendment  will  expand  the 
law  enforcement  resources  available  to  counter  food  stamp  fraud 
and  help  the  Agriculture  Department  participate  in  other  agencies' 
efforts  to  pursue  broader  conspiracies.  The  Department  will  be  able 
to  more  closely  cooperate  with  agencies  such  as  the  Federal  Bureau 
of  Investigation,  the  Drug  Enforcement  Administration,  the  Secret 
Service,  and  the  Financial  Crimes  Enforcement  Network. 

Additional  means  of  claims  collection. — This  subtitle  authorizes 
expanded  alternatives  for  collection  of  claims  against  food  stamp 
recipients  who  have  been  overpaid  benefits,  except  in  the  case  of 
overpajmients  caused  by  State-agency  errors.  Overpayment  collec- 
tions would  be  authorized  through  offsets  against  Federal  income 
tax  refunds  and  Federal  salaries. 

Currently,  the  primary  means  of  overpajnnent  collection  is  to  re- 
duce future  benefits  to  households  on  the  program.  When  house- 
holds leave  the  Food  Stamp  program,  this  amendment  will  provide 
an  additional  means  of  recoujDing  claims  that  are  rarely  recoverable 
under  current  rules. 

This  amendment  creates  an  exception  to  the  Food  Stamp  pro- 
gram's privacy  rules  only  to  the  extent  necessary  to  accomplish 
claims  offsets  against  federal  employees'  pay  or  federal  income  tax 
returns.  The  Committee  expects  that  information  not  essential  for 
such  offsets  will  not  be  disclosed,  and  that  any  disclosures  will  be 
made  under  strict  safeguards  that  will  protect  against  further  dis- 
closures. 

Demonstration  projects  to  reduce  food  stamp  trafficking. — This 
subtitle  authorizes  the  Agriculture  Department  to  use  up  to  $4  mil- 
lion in  fiscal  year  1994  to  fund  demonstration  projects  testing  inno- 
vative strategies  for  combating  trafficking  in  food  stamps  (i.e.,  ex- 
changing them  for  cash  or  other  items).  Trafficking  is  prohibited  by 
the  Food  Stamp  Act,  but  currently  is  regarded  as  one  of  the  most 
widespread  forms  of  food  stamp  abuse. 

IMPROVING  FOOD  STAMP  PROGRAM  MANAGEMENT 

Technical  amendments. — This  subtitle  corrects  two  inadvertent 
errors  in  the  Food  Stamp  Act.  It  makes  clear  that  those  who  are 
disqualified  fi-om  food  stamps  for  failure  to  meet  workfare  require- 
ments may  not  reenter  the  program  under  rules  that  make  cash 
welfare  recipients  categorically  eligible  for  food  stamps.  It  also 
makes  clear  that  social  security  recipients  are  not  exempt  from  the 
Food  Stamp  program's  asset  ehgibility  test.  Finally,  it  places  into 
law  disqualification  requirements  for  individuals  and  businesses 
committing  fi^aud  with  "electronic  access  devices."  Electronic  bene- 
fit transfer  systems  using  "ATM-like"  cards  to  access  food  stamp 
benefits  are  replacing  food  stamp  coupons  in  a  growing  number  of 
areas  across  the  coimtry  and  fraud  penalties  are  needed. 

Penalties  for  trafficking. — Recipients  trafficking  in  food  stamps 
are  disquahfied  for  six  months,  one  year,  or  permanently,  for  the 
first,  second,  and  third  offense,  respectively.  Retail  and  wholesale 
food  concerns  trafficking  in  food  stamps  are  disqualified  perma- 
nently on  the  first  offense  involving  trafficking  in  food  stamps  (in- 
cluding trafficking  in  firearms,  ammimition,  explosives,  or  con- 
trolled substances)  but  the  Agriculture  Department  may  impose  a 
civil  money  penalty  of  up  to  $20,000  per  violation  where  the  store's 
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owners  and  management  were  not  involved  and  had  an  anti-fraud 
program  in  place.  The  civil  money  penalties  imposed  cannot  exceed 
$40,000  in  any  two-year  period. 

This  subtitle  reqviires  that,  in  cases  of  recipient  trafficking  in- 
volving trading  food  stamps  for  firearms,  ammunition,  or  explo- 
sives, disqualification  would  be  permanent  on  the  first  offense.  It 
also  requires  that,  in  cases  involving  trading  food  stamps  for  con- 
trolled substances,  disqualification  would  be  for  one  year  on  the 
first  offense  and  permanent  on  a  subsequent  offense.  In  cases  in-  , 
volving  trafficking  by  retailers  and  wholesalers,  this  subtitle  re-  i 
moves  the  $40,000  limit  on  any  civil  money  penalties. 

As  the  Committee  has  noted  earlier,  trgfecking  of  food  stamps  is  i 
one  of  the  most  widespread  areas  of  abuse,  and  trafficking  involv-  j 
ing  firearms,  ammunition,  explosives,  or  controlled  substances  is  to  j 
be  particularly  condemned.  TTie  amendment  would  strengthen  pen-  ' 
alties  for  trafficking  in  these  items  and  establish  similar  penalties  3 
for  both  recipients  and  food  concerns.  i 

The  food  stamp  quality  control  system. — Under  the  Food  Stamp  s 
program's  quality  control  system,  samples  of  States'  food  stsimp  i 
caseloads  are  surveyed  annually  to  determine  the  rate  of  erroneous  , 
payments  (overpayments,  payments  to  inehgible  households  and  1 
underpayment).  These  "error  rates"  form  the  basis  for  assessing  fis- 
cal sanctions  against  States.  If  a  State's  combined  error  rate  (over-  | 
pa5nnents,  payments  to  ineligible  households,  and  imderpayment)  ! 
is  above  a  "tolerance  level"  now  set  at  the  national  average  com-  f 
bined  error  rate  for  that  year  or  the  lowest-ever  national  average  ii 
combined  error  rate,  plus  one  percentage  point,  it  must  pay  a  sanc- 
tion. For  example,  if  the  national  average  combined  error  rate  (in- 
cluding the  one-percentage-point  upward  adjustment)  is  10  percent, 
and  a  State's  combined  error  rate  is  12  percent,  the  State  is  as- 
sessed a  sanction  equal  to  2  percent  of  food  stamp  benefits  paid  in 
the  State  that  year.  If  a  State's  combined  error  rate  is  14  percent,  \ 
it  is  assessed  a  sanction  of  4  percent  of  benefits  paid.  In  measuring 
errors,  errors  resulting  in  the  application  of  a  new  Federal  policy  1 
are  not  counted  during  the  first  60  days  after  the  required  imple- 
mentation date  (or  90  days  at  the  discretion  of  the  Agriculture  De-  ' 
partment). 

This  subtitle  changes  the  way  States'  quality  control  fiscal  sanc- 
tions are  calculated  and,  in  doing  so,  reduces  them  significantly.  : 
Under  the  new  formula,  a  State  will  be  assessed  a  sanction  if  its  1 
combined  error  rate  is  above  a  revised  tolerance  level:  the  national  1 
average  combiaed  error  rate  for  that  year,  without  any  one  percent- 
age-point upward  adjustment.  The  State's  sanction  will  be  deter-  \ 
mined  by  a  "sliding  scale"  to  equal  an  amount  reflecting  the  degree 
to  which  the  State's  error  rate  exceeds  the  new  tolerance  level.  For 
example,  if  the  national  average  combined  error  rate  is  10  percent 
(the  new  tolerance  level,  with  no  one  percentage-point  adjustment), 
and  a  State's  combined  error  rate  is  12  percent,  the  State  would 
be  assessed  a  sanction  of  .4  percent  of  food  stamp  benefits  paid  in 
the  State  that  year:  i.e.,  the  State's  error  rate  is  two  percentage  i 
points  or  20  percent  above  the  national  average,  and  it  is  assessed  I 
a  sanction  representing  20  percent  of  the  amoimt  by  which  it  ex-  ' 
ceeds  the  tolerance  level.  A  State  with  a  combined  error  rate  of  14  l 
percent  would  be  assessed  a  penalty  of  1.6  percent,  or  40  percent 
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of  the  amount  by  which  it  exceeds  the  10  percent  tolerance  level. 
Thus,  the  degree  to  which  a  State  is  assessed  sanctions  increases 
as  its  error  rate  rises,  rather  than  having  sanctions  assessed  equal- 
ly on  each  dollsir  above  the  tolerance  level.  The  new  formula  ap- 
phes  with  respect  to  sanctions  beginning  with  those  for  fiscal  year 
1992. 

This  subtitle  also  requires  two  studies  of  the  food  stamp  quality 
control  system.  The  Office  of  Technology  Assessment  is  directed  to 
xmdertake  a  study  of  measurement  error,  uniformity  of  error  meas- 
urement, and  other  statistical  issues  and  report  the  results  and 
recommendations  to  the  appropriate  committees  of  Congress.  This 
study  should  include  practical  recommendations  about  what  re- 
forms should  be  made  to  improve  statistical  accuracy.  It  is  the  in- 
tent of  the  Committee  to  review  these  recommendations  and  to  con- 
sider legislation  to  implement  any  needed  reforms.  The  amendment 
also  directs  the  Agriculture  Department  to  conduct  a  study  of 
major  factors  that  contribute  to  payment  error  rates  and  consist- 
ency of  quality  control  reviews. 

Since  the  last  major  revision  of  the  food  stamp  quality  control 
system  in  1988,  States  have  been  concerned  about  the  accuracy  and 
fairness  of  the  quality  control  system,  and  sanctions  through  fiscal 
year  1991  have  been  virtually  forgiven.  The  Committee  feels  that 
States  should  be  sanctioned  in  a  graduated  manner,  depending  on 
how  far  above  acceptable  error  rates  they  are,  and  that  States 
should  be  given  a  more  reasonable  grace  period  to  implement 
changes  in  Federal  food  stamp  law.  These  two  measures  represent 
a  step  toward  potential  overhaul  of  the  quality  control  system. 
Other  steps  may  be  taken  based  on  the  results  of  the  two  required 
studies. 

It  is  the  Committee's  intent  that  the  new  national  performance 
measure  will  provide  relief  for  those  factors  that  are  not  imique  to 
any  one  state  agency,  such  as  the  effects  of  recession  or  program 
changes.  However,  the  Committee  recognizes  that  there  will  be  un- 
usual events  with  an  uncontrollable  impact  on  errors  which  affect 
state  agencies  with  otherwise  effective  program  administration. 
The  Committee  expects  that  these  individual  state  situations  will 
be  addressed  through  the  good  cause  waiver  procedures.  The  Com- 
mittee also  expects  that  the  Secretary's  determination  on  states' 
good  cause  waiver  requests  will  be  based  on  good  cause  criteria, 
and  not  on  such  factors  as  budget  considerations. 

Uniform  reimbursement  rates. — The  Federal  Government  pays  50 
percent  of  most  State  costs  related  to  administration  of  the  Food 
Stamp  program.  However,  costs  related  to  automated  data  process- 
ing systems,  fraud  investigations  and  prosecutions,  and  the  Sys- 
tematic Alien  Verification  for  Entitlement  (SAVE)  program  (under 
which  aliens'  status  can  be  verified  with  the  Immigration  and  Nat- 
uralization Service)  are  reimbursed  at  63  percent,  75  percent,  and 
100  percent  rates,  respectively.  This  subtitle  reduces  the  Federal 
share  for  automated  data  processing,  antifraud  activities,  and  the 
SAVE  program  gradually  over  a  three  year  period  to  the  standard 
50  percent  and  gives  States  a  grace  period  in  which  to  adjust  their 
budgets  to  take  account  of  reduced  Federal  cost-sharing. 

The  Committee's  amendment  is  in  response  to  an  Administration 
proposal  to  make  imiform  the  rate  of  Federal  cost-sharing  in  pubHc 
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assistance  (food  stamps,  the  AFDC  program,  and  Medicaid),  pro  * 
grams  t5T)ically  administered  by  the  same  State  agencies.  It  woulc  \ 
ease  problems  associated  with  allocating  costs  among  different  ad 
ministrative  activities.  Moreover,  the  reduction  in  Federal  cosi 
sharing  takes  into  account  a  General  Accoimting  Office  study  showi 
ing  that,  since  States  have  now  automated  their  food  stamp  oper 
ations,  a  higher  Federal  reimbursement  rate  is  no  longer  needeci 
and  the  fact  that  States'  share  of  collected  fraud  claims  will  risi 
from  25  to  50  percent  in  October  1995,  thereby  providing  an  in 
creased  incentive  for  pursuing  fraud.  ! 

Subtitle  D  of  the  bill  contains  several  miscellaneous  amend 
ments.  Section  1401  prohibits  the  Secretary  and  Commodity  Credili 
Corporation  from  making  assistance  available  to  carry  out  the  Mar  | 
ket  Program  estabUshed  under  section  202  of  the  Agricultura  l 
Trade  Act  of  1978,  at  a  level  in  excess  of  $147,734,000  for  each  oi 
the  fiscal  years  1994  through  1998.  This  is  a  reduction  of  the  cur 
rent  funding  level  of  $200,000,000  per  fiscal  year.  CBO  estimates  ! 
that  this  change  will  reduce  government  spending  by  $26  miUior  l 
in  FY  1994  and  by  $234  miUion  from  FY  1994  through  1998. 

The  Forest  Service  administers  lands  that  provide  more  opportu- 
nities for  outdoor  recreation  than  any  other  Federal  agency.  Activi- 
ties include  hiking,  camping,  skiing,  ofi'-road  vehicle  use, 
Whitewater  rafting,  backpacking,  himting,  caving,  fishing,  swim- 
ming, picnicking,  boating,  and  sight-seeing.  Use  of  the  National 
Forest  System  for  recreation  purposes  increased  by  3  percent  in 
1991  and  the  Forest  Service  is  strengthening  recreation  related  ' 
programs  through  the  implementation  of  its  Resource  Planning  Act 
Program  and  National  Recreation  Strategy. 

The  Secretary  of  Agriculture  estimates  expenditures  of  $186.1 
million  for  recreation  management  in  fiscal  year  1994.  Under  cur- 
rent authorities,  the  Secretary  estimates  collection  of  only  $15.2 
million  in  recreation  user  fees  in  fiscal  year  1998.  CBO  estimates 
that  the  bill  would  provide  the  Secretary  with  the  necessary  aun 
thority  to  offset  an  additional  $44  milHon  through  admission,  en- 
trance and  user  fees  over  a  five  year  period. 

The  bill  directs  the  Secretary  to  reahze  budget  savings  by  in- 
creasing efficiencies  in  the  administration  of  certain  Department 
farm  services.  By  consoHdating  personnel  and  duplicative  overhead 
expenses  starting  in  1994,  an  estimated  savings  of  $250  miUion  can 
be  achieved  by  1998. 

Many  agencies  of  the  Department  currently  responsible  for  ad- 
ministering agriciilture  and  related  programs  have  adopted  strong 
identities  over  the  years,  resulting  in  significant,  numerous,  anc 
frequently  duplicative  bureaucracies  within  the  Department.  The 
Committee  believes  significant  budget  savings  will  be  achieved  by 
beginning  the  process  of  improving  the  over^dl  efficiency  of  the  De- 
partment by  consohdating  and  streamlining  certain  services. 

The  Department  has  been  criticized  on  a  number  of  fronts — ^from 
its  field  office  structure  and  multi-departmental  jurisdictions  to  the 
adequacy  of  services,  benefits  and  the  required  paperwork.  The 
Committee  believes  that  if  the  Department  is  going  to  effectively 
carry  out  its  modem-day  responsibilities,  it  must  be  able  and  will- 
ing to  adjust  the  structure,  the  mentahty,  and  the  mandate  of  the 
current  system.  To  adequately  prepare  the  Department  for  a  strong 
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leadership  role  in  the  21st  century,  a  wholesale  restructuring  may 
be  necessary. 

The  Committee  recognizes  that  virtually  all  USDA  programs — 
and,  to  a  large  extent,  how  and  where  they  are  administered — are 
creatures  of  Congress.  The  Congress,  over  the  years,  has  written 
and  passed  the  statutory  language  by  which  the  bureaucracy  is  di- 
rected. Subsequently,  it  is  the  Congress,  specifically  the  Agriculture 
Committee,  who  is  accepting  the  responsibihty  to  provide  the  ap- 
propriate legislative  tools  and  guidance  to  facihtate  necessary  effi- 
ciencies. 

The  Committee  anticipates  that  the  Secretary  will  present  a  re- 
structuring proposal  for  the  Department  in  the  near  ftiture.  In  the 
interim,  the  Subcommittee  on  Department  Operations  and  Nutri- 
tion has  begun  the  hearing  process  to  receive  testimony  from  var- 
ious parties  interested  in  this  effort. 

It  is  imperative  that  the  Department  provide  useful  and  efficient 
services  to  farmers  and  consumers  that  are  cost-effective  to  tax- 
payers— while  maintaining  economic  growth  and  opportunity  in 
rural  America.  There  is  an  acute  and  strongly  supported  need  to 
streamline  and  consolidate  administfative  functions  relating  to  the 
services  provided  by  USDA. 

The  bill  amends  certain  provisions  of  the  Environmental  Con- 
servation Acreage  Reserve  Program  of  the  Food  Security  Act  of 
1985  in  order  to  realize  savings  for  the  purpose  of  reducing  the  def- 
icit. The  bill  reduces  the  total  number  of  acres  authorized  to  be  en- 
rolled in  the  Conservation  Reserve  Program  through  1995  to  a 
maximum  of  38,000,000  from  the  current  minimum  of  40,000,000 
and  maximum  of  44,000,000.  The  bill  removes  the  current  require- 
ment to  reserve  1,000,000  acres  for  enrollment  in  the  program  dur- 
ing 1994  but  maintains  this  requirement  for  1995.  The  committee 
feels  that  this  reservation  will  be  especially  important  in  light  of 
the  deadline  of  January  1,  1995  for  full  compliance  by  producers 
with  conservation  plans  as  required  by  the  Food  Security  Act  of 
1985.  The  Committee  is  aware  of  the  existence  of  certain  highly 
erodible  croplands  which  can  not  be  farmed  in  accordance  with 
such  a  conservation  plan. 

The  bill  also  amends  the  provisions  of  the  Wetlands  Reserve  Pro- 
gram to  require  the  Secretary  to  enroll  not  less  than  330,000  acres 
by  the  end  of  calendar  year  1995,  and  not  less  than  975,000  acres 
through  the  year  2000,  which  is  a  reduction  of  the  ciirrent  target 
of  1,000,000  acres  by  the  year  1995.  The  bill  directs  the  Secretary 
to  use  the  funds  of  the  Commodity  Credit  Corporation  in  order  to 
carry  out  the  changes  in  these  programs. 

The  landmark  Wetlands  Reserve  Program  (WRP)  was  authorized 
in  the  FACT  Act  of  1990  to  estabhsh  a  balanced  federal  policy  for 
the  protection  and  restoration  of  agricultural  wetlands.  Prior  to  au- 
thorization of  the  WRP,  federal  policies  protected  agricultural  wet- 
lands primarily  by  imposing  requirements  or  regulations  on  agri- 
cultural producers,  in  the  form  of  the  "swampbuster"  policy  and 
Section  404  of  the  Clean  Water  Act.  The  WRP  was  intended  to  bal- 
ance requirements  on  farmers  with  incentives  for  farmers,  in  reflec- 
tion of  the  principle  that  society  receives  much  of  the  benefit  of 
wetlands  protection,  therefore  it  is  appropriate  that  society  help 
bear  some  of  the  cost  of  that  protection.  An  adequately  funded  Wet- 
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lands  Reserve  would  contribute  to  a  more  flexible  and  realistic  fed- 
eral wetlands  policy  that  protects  valuable  resoiirces  and  the  in- 


The  Committee  has  mandated  the  funding  of  Wetlands  Reserve 
enrollments  for  several  reasons.  First,  the  WRP  will  provide  a  sig- 
nificant number  of  agricultural  producers  with  an  economically 
sound  wetland  conservation  option  not  otherwise  available.  The 
overwhelming  interest  that  agricultural  producers  expressed  in  the 
WRF  pilot  program  in  1992  is  strong  evidence  that  the  Wetlands 
Reserve  is  an  option  that  farmers  and  ranchers  want  and  need. 
Second,  through  this  action  the  committee  reaffirms  congressional 
intent  that  federal  wetlands  poHcy  affecting  agricTilture  should  not 
only  be  comprised  of  requirements,  restrictions  or  regulations.  In- 
centives along  with  financial  and  technical  assistance  for  agricul- 
tural producers  must  also  be  a  significant  and  central  part  of  fed- 
eral wetlands  poHcy. 

Section  1404(b)  amends  section  1241  of  the  Food  Security  Act  of 
1985  to  require  the  Secretary  to  use  the  funds  of  the  Commodity 
Credit  Corporation  to  implement  the  amendments  made  by  section 


In  1980,  Congress  expanded  the  Federal  crop  insurance  program 
from  a  program  covering  a  limited  number  of  crops  in  a  limited 
number  of  areas  to  a  program  that  would  make  insurance  against 
crop  losses  available  to  most  agricultural  producers  in  the  United 
States.  At  the  time,  it  was  anticipated  that  the  program  would 
serve  as  the  primary  means  for  farmers  to  protect  against  crop 
losses  caused  by  natural  disasters.  Unfortunately,  the  program  has 
not  achieved  this  goal. 

Past  ad  hoc  disaster  assistance  has  been  largely  the  result  of  an 
insufficient  level  of  participation  in  the  Federal  crop  insurance  pro- 
gram. Participation  in  the  program  has  remained  relatively  low 
even  though  the  Government  pays  an  average  of  25  percent  of  the 
insurance  premium  and  covers  a  substantial  part  of  the  program's 
administrative  expenses  as  weU  as  insurance  losses  in  excess  of  the 
premium  coUectea  under  the  program. 

The  bill  contains  provisions  that  will  reform  the  crop  insurance 
program  to  provide  a  basic  low  level  of  insurance  coverage  to  most 
agricultural  producers — with  additional  coverage  available  to  those 
producers  who  may  wish  to  subscribe.  The  purpose  of  providing  a 
basic  low  level  of  coverage  at  a  minimal  cost  to  the  producer  is  to 
achieve  a  high  level  of  participation  in  the  program  so  as  to  ensure 
that  the  program  will  in  fact  meet  its  original  objective  of  being  the 
primary  means  for  agricultural  producers  to  protect  against  crop 
losses  due  to  natural  disasters. 

CBO  estimates  that  these  provisions  will  result  in  additional  out- 
lays for  this  program  of  $204  million. 


Section  1101— Wheat  Program 

Section  1101(a)  increases  non-eligible  payment  acres  (triple  base 
acres;  under  the  wheat  program  from  15%  to  20%  of  the  crop  base 
for  crop  years  1994  through  1998. 
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Section  1101(b)  extends  the  provisions  of  the  wheat  price  support 
program  to  ensure  continued  deficit  reduction  through  fiscal  year 
1998. 

Section  1102 — Feed  Grains  Program 

Section  1102(a)  increases  non-ehgible  payment  acres  (triple  base 
acres)  under  the  feed  grains  program  fi-om  15%  to  20%  of  the  crop 
base  for  crop  years  1994  through  1998. 

Section  1102(b)  extends  the  provisions  of  the  feed  grains  price 
support  program  to  ensure  continued  deficit  reduction  through  fis- 
cal year  1998. 

Section  1103 — Upland  Cotton  Program 

Section  1103(a)  increases  non-eligible  pa3rment  acres  (triple  base 
acres)  xinder  the  upland  cotton  program  fi-om  15%  to  20%  of  the 
crop  base  for  crop  years  1994  through  1998. 

Section  1103(b)  extends  the  provisions  of  the  cotton  price  support 
program  to  ensure  continued  deficit  reduction  through  fiscal  year 
1998. 

Section  1104 — Rice  Program 

Section  1104(a)  increases  non-ehgible  payment  acres  (triple  base 
acres)  under  the  rice  program  fi"om  15%  to  20%  of  the  crop  base 
for  crop  years  1994  through  1998. 

Section  1104(b)  extends  the  provisions  of  the  rice  price  support 
program  to  ensure  continued  deficit  reduction  through  fiscal  year 
1998. 

Section  1105 — Dairy  Program 

Section  1105(a)  readjusts  the  purchase  prices  for  butter  (to  no 
more  than  $0.65/pound)  and  nonfat  dry  milk  (to  no  less  than 
$1.034/pound)  and  nonfat  dry  milk  (to  no  less  than  $1.034/poimd) 
beginning  on  the  date  of  enactment. 

Sections  1105(b)  extends  the  reduction  in  the  price  received  by 
producers  to  the  1996  through  1998  calendar  years  at  a  level  of  10 
cents  per  hundredweight. 

Section  1105(c)  extends  the  provisions  of  the  dairy  price  support 
and  related  programs  to  ensure  continued  deficit  reduction  through 
fiscal  year  1998. 

Section  1106 — Tobacco  Program 

Section  1106(a)  extends  the  marketing  assessment  on  tobacco 
through  the  1998  crop  and  increases  the  assessment  by  10  percent 
for  the  1994  through  1998  crops. 

Sections  1106(b)  and  1006(c)  extend  the  provisions  of  the  tobacco 
price  support  program  to  ensure  continued  deficit  reduction 
through  fiscal  year  1998  and  to  improve  the  effectiveness  of  the 
program,  respectively. 

Section  1107— Sugar  Program 

Section  1107(a)  extends  the  marketing  assessment  on  cane  sugar 
and  beet  sugar  through  the  1999  fiscal  year  and  increases  the  as- 
sessment by  10  percent  for  fiscal  years  1994  through  1999. 
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Section  1107(b)  extends  the  provisions  of  the  sugar  price  support 
program  to  ensure  continued  deficit  reduction  through  fiscal  year 
1999. 

Section  1108 — Oilseeds  Program 

Section  1108  extends  the  provisions  of  the  oilseeds  program,  in- 
cluding the  existing  two  percent  loan  origination  fee,  to  ensure  con- 
tinued deficit  reduction  through  fiscal  year  1998. 

The  Committee  passed  an  amendment  by  a  vote  of  26  yeas  to  11 
nays  to  eliminate  the  2  percent  loan  origination  fee  on  soybean 
loans  and  lower  the  soybean  loan  rate  to  $4.92.  The  Committee  in- 
tends that  should  the  necessary  funds  (estimated  by  the  USDA  to 
be  $65  milhon  over  five  years)  become  available  during  the  rec- 
onciliation process,  this  issue  may  be  revisited. 

Section  1109 — Peanut  Program 

Section  1109(a)  imposes  an  additional  marketing  assessment  of 
two  percent  of  the  national  average  quota  or  additional  peanut  sup-  4 
port  rate  per  pound  for  the  1993  through  1998  crops  of  peanuts.  i 
Producers  and  handlers  of  peanuts  will  each  pay  one-half  of  the  ad- 
ditional assessment.  Assessments  collected  will  be  used  to  defi'ay 
realized  losses  of  the  peanut  program. 

Section  1109(b)  extends  the  current  1%  marketing  assessment  on 
peanuts  through  the  1998  crop  and  extends  the  provisions  of  the  i, 
peanut  price  support  program  to  ensure  continued  deficit  reduction  i 
through  fiscal  year  1998.  jj 

Section  1109(c)  extends  assessments  imposed  imder  a  marketing 
agreement  entered  into  under  the  authority  of  section  8b  of  the  Ag- 
ricultural Adjustment  Act  (7  U.S.C.  608b),  reenacted  with  amend-  i 
ments  by  the  Agricultural  Marketing  Agreement  Act  of  1937,  to  all 
peanut  handlers,  regardless  of  whether  they  have  entered  into  such 
agreement. 

Section  1109(d)  estabHshes  a  temporary  duty  of  $.55  per  kilo- 
gram of  imported  peanut  butter  or  peanut  paste  through  July  31, 
1996.  Section  1109(d)  also  makes  peanut  butter  subject  to  the  im- 
port quota  estabhshed  for  peanuts  pursuant  to  section  22  of  the  Ag- 
ricultural Adjustment  Act  of  1933  effective  July  31,  1996. 

Section  1110 — Honey  Program  ^ 

Section  1110(a)  reduces  the  minimum  price  support  level  for  | 
honey  fi-om  53.8  cents  per  pound  to  50  cents  per  pound.  . 

Section  1110(b)  reduces  the  amount  of  pa3maents  that  may  be  re-  ! 
ceived  by  a  producer  fi-om  $125,000  in  the  1994  crop  year  to 
$100,000  in  the  1995  crop  year,  $75,000  in  the  1996  crop  year,  and  | 
$50,000  in  the  1997  and  subsequent  crop  years. 

Section  1110(c)  extends  the  honey  price  support  program  to  en- 
sure continued  deficit  reduction  through  the  1998  crop.  | 

Section  1110(d)  ehminates  the  honey  marketing  assessment  be- 
ginning in  crop  year  1994. 

Section  1111 — Wool  and  Mohair 

Section  1111(a)  reduces  the  amount  of  incentive  payments  that 
a  producer  may  receive  fi*om  $125,000  in  the  1994  marketing  year 
to  $100,000  in  the  1995  marketing  year,  $75,000  in  the  1996  mar- 
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I  keting  year,  and  $50,000  in  the  1997  and  following  marketing 
I  years. 

Section  1111(b)  reduces  outlays  by  prohibiting  the  Secretary  from 
deducting  marketing  charges  in  determining  net  sales  proceeds  for 
shorn  wool  and  shorn  mohair.  This  prohibition  encourages  im- 
proved quality  and  improves  market  access. 

Section  1111(c)  extends  the  price  support  program  for  wool  and 
mohair  to  ensure  continued  deficit  reduction  through  the  1998  mar- 
keting year. 

Section  1111(d)  eliminates  the  wool  and  mohair  marketing  as- 
sessment beginning  in  crop  year  1994. 

Section  1111(e)  continues  the  current  funding  level  for  the  wool 
and  mohair  promotion  and  marketing  program. 

Section  1112 — Conforming  Amendments  to  Continue  Deficit  Reduc- 
tion Activities  in  Crop  Years  After  1995 

Section  1112  extends  various  provisions  related  to  the  commodity 
price  support  programs  through  the  1998  crop  year  in  order  to  en- 
sure continued  deficit  reduction  through  fiscal  year  1998. 

SUBTITLE  B— RESTRUCTURING  OF  LOAN  PROGRAMS 
Section  1201 — Restructuring  of  Certain  Loan  Programs 

Section  1201  amends  section  305  of  the  Rural  Electrification  Act 
of  1936  by  deleting  current  authority  for  the  Rural  Electrification 
Administration  (REA)  to  make  electric  loans  at  2%  interest  and  by 
adding  new  subsections  (c)  and  (d). 

New  section  305(c)(1)(A)  establishes  a  hardship  loan  program 
under  which  the  Administrator  is  directed  to  make  electric  loans 
and  charge  interest  of  5%  annually,  if— 

(1)  the  average  revenue  per  kilowatt-hour  sold  by  the  appli- 
cant is  not  less  than  120  percent  of  the  State  average; 

(2)  the  average  residential  revenue  per  kilowatt-hour  sold  by 
the  applicant  is  not  less  than  120  percent  of  the  state  average; 
and 

(3)  the  average  per  capita  income  (or  median  household  in- 
come) of  residents  in  the  service  area  of  the  applicant  is  less 
than  the  State  average. 

New  section  305(c)(1)(B)  authorizes  the  Administrator  to  make 
5%  hardship  loans  to  applicants  that,  in  the  discretion  of  the  Ad- 
ministrator, have  experienced  a  severe  hardship.  Section 
305(c)(1)(C)  provides  that  no  hardship  loan  may  be  made  to  an  ap- 
pHcant  if  the  average  number  of  consumers  per  line  mile  of  the  sys- 
tem exceeds  17  and  the  purpose  of  the  loan  is  to  fiimish  or  improve 
service  to  an  urban  area. 

New  section  305(c)(2)  establishes  a  mxinicipal  rate  loan  program 
under  which  the  Administrator  is  directed  to  make  electric  loans 
and  charge  interest  at  a  rate  equal  to  the  current  market  5deld  on 
municipal  bonds  of  similar  maturities.  Section  305(c)(2)  limits  the 
interest  that  may  be  charged  \mder  the  program  to  7%  if-— 

(1)  the  average  of  subscribers  does  not  exceed  5.5  per  line 
mile;  or 

(2)  (A)  the  average  revenue  per  kilowatt-hour  sold  by  the  ap- 
plicant is  not  less  than  the  State  average;  and 
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(B)  the  average  per  capita  income  (or  median  household  in- 
come) of  residents  in  the  service  area  of  the  apphcant  is  less 
than  the  State  average. 
Section  305(c)(2)  provides  that  the  program's  7%  interest  rate  cap 
will  not  apply  to  certain  borrowers  with  more  than  17  subscribers 
per  line  mile  if  the  purpose  of  the  loan  is  to  furnish  or  improve 
electric  service  to  consumers  in  an  urban  area.  Section  305(c)(2) 
also  allows  borrowers  to  select  the  term  of  their  loan  repa5nnent, 
up  to  35  years,  makes  available  a  prepayment  option  to  borrowers 
and  prohibits  the  Administrator  from  requiring  that  borrowers  ob- 
tain credit  elsewhere  as  a  condition  of  obtaining  an  RE  A  electric 
loan. 

New  section  305(d)  deletes  the  current  authority  for  the  REA  to 
make  telephone  loans  at  2%  interest  and  establishes  a  multi-lev- 
eled telephone  loan  prograun. 

New  section  305(d)(1)  estabHshes  a  hardship  loan  program  under 
which  the  Administrator  is  directed  to  make  telephone  loans  and 
charge  interest  of  5%  annually,  if— 

(1)  the  average  number  of  subscribers  per  line  mile  in  the 
loan  applicant's  service  area  is  not  more  than  4; 

(2)  the  apphcant  is  capable  of  producing  income  not  less  than 
that  necessary  to  service  interest  requirements  on  all  outstand- 
ing debt  and  not  more  than  three  times  such  interest  service 
requirements;  and 

(3)  the  A(hninistrator  has  approved  a  telecommimications 
modernization  plan  for  the  State  and,  if  a  borrower-developed 
plan,  the  apphcant  is  a  participant  in  the  plan. 

New  section  305(d)(lXB)  authorizes  the  Achninistrator  to  waive 
the  income  requirement  in  (2)  above,  under  certain  emergencies  or 
in  the  case  of  severe  hardship.  Section  305(d)(1)(C)  allows  appU- 
cants  to  request  a  Rural  Telephone  Bank  loan  if  funds  for  the  hard- 
ship loan  program  are  exhausted. 

New  section  305(d)(2)  estabhshes  a  cost-of-money  loan  program 
imder  which  the  Administrator  is  directed  to  make  telephone  loans 
and  charge  interest  at  a  rate  equal  to  the  current  cost  of  money  to 
the  Federal  Grovemment  and  limits  the  interest  that  may  be 
charged  under  the  program  to  7%  if— 

(1)  the  applicant's  average  number  of  subscribers  does  not 
exceed  15  per  line  mile; 

(2)  the  apphcant  is  capable  of  producing  income  not  less  than 
that  necessary  to  service  interest  requirement  on  all  outstand- 
ing debt,  and  not  greater  than  five  times  such  interest  service 
requirements;  and 

(3)  the  Administrator  has  approved  a  telecommunications 
modernization  plan  for  the  State  and,  if  a  borrower-developed 
plan,  the  apphcant  is  a  participant  in  the  plan. 

New  section  305(d)(2)(B)  reqiiires  the  Administrator  to  offer  cost- 
of-money  loan  program  apphcants  the  option  to  include  in  the  loan 
agreement  the  right  of  the  apphcant  to  prepay. 

New  section  305(d)(2)(C)  requires  the  Administrator,  on  the  re- 
quest of  a  cost-of-money  loan  program  applicant,  to — 

(1)  consider  the  apphcation  to  be  for  a  Rural  Telephone  Bank 
(RTB)  loan;  and 
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(2)  if  the  applicant  is  eligible  for  such  an  RTB  loan,  make  a 
cost-of-money  loan  to  the  apphcant  concurrently  with  an  RTB 
loan,  in  specified  amounts  from  each  prograim. 
New  section  305(d)(2)D)  allows  appHcants  to  request  an  REA 
loan  guarantee  if  funds  for  the  cost-of-money  loan  program  are  ex- 
hausted. 

New  section  305(d)(3)  requires  that  a  telecommunications  mod- 
ernization plan  be  approved  for  the  State  in  order  for  borrowers  in 
the  State  to  be  ehgible  for  telephone  loans  and  allows  States  6 
months  after  final  regulations  for  the  program  are  promulgated  to 
develop  the  plan,  after  which  time  the  Administrator  must  approve 
a  plan  developed  by  a  majority  of  the  telephone  borrowers  in  the 
State.  New  section  305(d)(3)  also  estabHshes  criteria  for  the  mod- 
ernization plan  and  prohibits  the  disapproval  of  the  plan  once  it 
has  been  approved  by  the  Administrator. 

Section  1201(a)(2)  amends  section  408  of  the  Rural  Electrification 
Act  of  1936. 

The  new  provisions  of  section  408  clarify  the  purposes  of  the 
Rural  Telephone  Bank  (RTB)  program  and  provide  that  the  RTB 
may  make  a  loan  to  an  applicant  only  if— 

(1)  the  average  number  of  subscribers  in  the  applicant's  serv- 
ice area  does  not  exceed  15  per  line  mile; 

(2)  the  apphcant  is  capable  of  producing  income  not  less  than 
that  necessary  to  service  interest  requirements  on  all  outstand- 
ing debt  and  not  greater  than  five  times  such  interest  service 
requirements;  and 

(3)  the  Administrator  has  approved  a  telecommunications 
modernization  plan  for  the  State,  and,  if  a  borrower-developed 
plan,  the  apphcant  is  a  participant  in  the  plan. 

The  new  provisions  of  section  408  allow  prepayment  of  RTB 
loans  at  face  value,  and  set  out  requirements  that  the  RTB  must 
use  funds  from  such  pre-payments  to  repay  obhgations  issued  to 
the  U.S.  Treasury  under  section  407(b)  of  the  Rural  Electrification 
Act  (REAct). 

The  new  provisions  of  section  408  also  require  the  Governor  of 
the  RTB,  on  the  request  of  an  RTB  loan  applicant,  to — 

(1)  consider  the  appHcation  to  be  for  a  Rural  Telephone  Bank 
(RTB)  loan  under  section  408  and  for  a  REA  cost-of-money  tele- 
phone loan  program  under  section  305(d)(2)  of  the  REAct;  and 

(2)  if  the  applicant  is  ehgible  for  such  an  REAct  loan,  make 
a  cost-of-money  loan  to  the  apphcant  concurrently  with  an 
REA  loan,  in  specified  amounts  fi'om  each  program. 

The  new  provisions  of  section  408  also  allow  apphcants  to  re- 
quest an  REA  cost-of-money  program  loan  if  funds  for  RTB  loans 
are  exhausted,  and  require  RTB  loans  and  advances  made  on  or 
after  November  5,  1990  to  bear  an  interest  rate  as  determined 
imder  section  408  of  the  REAct. 

Section  1201(a)(3)  amends  section  314  of  the  Rural  Electrification 
Act  of  1936  to  require  that  loans  be  made  for  the  REA  electric  and 
telephone  programs  at  the  following  levels: 

(1)  Electric  hardship  loans — $125  miUion  per  year,  adjusted 
for  inflation  after  1994. 

(2)  Electric  municipal  rate  loans — $600  million  per  year,  ad- 
justed for  inflation  after  1994. 
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(3)  Telephone  hardship  loans — $125  million  per  year,  ad- 
justed for  inflation  after  1994. 

(4)  Telephone  cost-of-money  loans — $198  million  per  year, 
adjusted  for  inflation  after  1994. 

Section  1201(a)(5)  amends  sections  2  and  4  of  the  Rural  Elec- 
trification Act  of  1936  (REAct)  to  clarify  that  the  rural  electric  loan 
program  may  be  used  to  furnish  and  improve  electric  service,  in- 
cluding assistance  to  borrowers  to  implement  demand  side  manage- 
ment programs. 

Section  1201(a)(5)(C)  amends  section  7  of  the  REAct  to  extend 
section  306(b)  of  the  Consolidated  Farm  and  Rural  Development 
Act  (regarding  rural  water  associations)  to  prohibit  mxmicipal  and 
other  utilities  fi-om  co-opting  rural  electric  and  telephone  coopera- 
tives from  continuing  to  service  certain  territories. 

Section  1201(a)(5)(D)  amends  section  13  of  the  REAct  to  change 
the  definition  of  "rural  area"  from  those  areas  not  within  a  town 
in  excess  of  1,500  inhabitants,  to  those  areas  not  within  an  urban 
or  urbanized  area,  as  defined  by  the  Biu'eau  of  the  Census. 

Section  1201(a)(5)(E)  amends  section  203(b)  of  the  REAct  to 
change  the  definition  of  "rural  area"  for  the  purposes  of  title  II  of 
the  REAct  from  those  areas  not  within  a  town  in  excess  of  1,500 
inhabitants,  to  those  areas  not  within  a  town  in  excess  of  5,000  in- 
habitants. 

Section  1201(a)(5)(F)  amends  section  307  of  the  REAct  to  limit 
the  REA*s  ability  to  require  borrowers  to  obtain  credit  elsewhere  to 
an  amount  not  in  excess  of  30%  of  the  credit  needs  of  the  applicant. 

Section  1201(a)(5)(G)  amends  section  406  of  the  REAct  to  author- 
ize the  RTB  to  invest  certain  funds  in  obligations  of  the  United 
States. 

Section  1201(a)(5)(H)  amends  section  18  of  the  REAct  to  prohibit 
the  Administrator  of  REA  and  the  Governor  of  the  RTB  from 
charging  any  fee  or  charge  (including  any  loan  origination  fee)  not 
expressly  provided  for  in  the  Act  in  connection  with  any  loan  under 
the  Act. 

Section  1201(a)(5)(I)  adds  a  new  section  306C  to  the  REAct  to 
provide  that — 

(1)  a  distribution  borrower  not  in  default  on  the  repayment 
of  any  loan  made  or  guaranteed  under  the  Act  shall  be  eligible 
for  a  loan,  loan  guarantee,  or  lien  accommodation;  and 

(2)  for  the  purpose  of  determining  such  eligibility,  a  default 
by  a  borrower  from  which  a  distribution  borrower  purchases 
wholesale  power  shall  not  be  considered  a  default  by  the  dis- 
tribution borrower. 

Section  1201(a)(5)(I)  also  adds  a  new  section  306D  to  the  REAct 
to  prohibit  the  REA  Administrator  from — 

(1)  requiring  prior  approval  of; 

(2)  imposing  any  requirement,  restriction,  or  prohibition  with 
respect  to  the  operations  of;  or 

(3)  denjdng  or  delaying  the  granting  of  a  lien  accommodation 
to, 

any  electric  borrower  whose  net  worth  exceeds  110  percent  of  the 
outstanding  principal  balance  on  all  loans  made  or  guaranteed  to 
the  borrower  by  the  Administrator. 
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Section  1201(b)  amends  section  306(a)(1)  of  the  Consolidated 
Farm  and  Rural  Development  Act  to  expand  the  ehgibility  for 
water  and  waste  loans  xmder  such  Act  to  mclude  any  borrower  to 
whom  a  loan  has  been  made  under  the  REAct. 

Section  1202 — Reorganization  of  Rural  Development  Functions 

Section  1202  amends  the  REAct  to  transfer  the  authorities  and 
responsibilities  for  the  administration  of  the  REAct  to  the  Rural 
Development  Administration  (RDA)  within  the  Department  of  Agri- 
cultiire. 

The  RDA  Administrator  is  directed  to  appoint  a  Deputy  Adminis- 
trator for  Rural  Utihties  who  shall  administer  the  telephone,  elec- 
tric, and  rural  water  and  waste  disposal  programs. 

The  RDA  Administrator  is  authorized  to  appoint  Assistant  Ad- 
ministrators for  the  telephone,  electric,  and  water  and  waste  dis- 
posal programs.  In  addition,  an  Assistant  Administrator  may  be 
appointed  to  be  responsible  for  the  rural  utiHty  technical  engineer- 
ing standards  and  specifications  and  other  utiHty  management  and 
accounting  functions  assigned  by  the  Administrator. 

The  bill  clarifies  that  borrowers  imder  the  cxirrent  REA  program 
become  ehgible  to  participate  in  all  programs  under  the  RDA. 

The  RDA  Administrator  is  required  to  establish  a  technical  as- 
sistance imit  to  provide  all  borrowers  with  advice  and  guidance  on 
commimity  and  economic  development  activities. 

SUBTITLE  C — FOOD  STAMP  PROGRAM 

Section  1301 — Short  title 

Section  1301  provides  that  the  bill  may  be  cited  as  the  "Mickey 
Leland  Childhood  Hunger  Relief  Act",  and  sets  out  the  table  of  con- 
tents of  the  bill. 

Section  1302 — References  to  Act 

Section  1302  provides  that  references  in  the  bill  to  "the  Act"  are 
references  to  the  Food  Stamp  Act  of  1977. 

Chapter  I — Ensuring  Adequate  Food  Assistance 
Section  1311 — Maximum  benefit  level 

Section  1311  amends  the  definition  of  "thrifty  food  plan"  in  sec- 
tion 3  of  the  Act  to  raise  basic  food  stamp  benefits.  The  thrifty  food 

Elan  is  the  cost  of  the  diet  required  to  feed  a  family  of  four  adjusted 
y  household  size.  The  cost  of  such  diet  is  the  basis  of  the  food 
stamp  allotments  for  households.  These  allotment  levels  are  ad- 
justed every  October  to  reflect  food  costs  under  the  thrifty  food  plan 
for  the  previous  June. 

Food  stamp  benefits  are  currently  set  at  103%  of  the  cost  of  the 
thrifty  food  plan.  Under  section  1311,  food  stamp  benefits  will  be 
based  on  104%  of  the  thrifty  food  plan  beginning  in  fiscal  year 
1994. 

Section  1312 — Helping  low-income  high  school  students 

Section  1312  amends  section  5  of  the  Act  to  exclude  the  income 
of  elementary  and  secondary  school  students  21  years  of  age  or 
under  for  the  purpose  of  calculating  eligibihty  and  benefit  levels  for 
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the  Food  Stamp  Program.  Current  law  excludes  the  income  of  stu- 
dents only  up  to  their  eighteenth  birthday. 

Section  1313 — Families  with  high  shelter  expenses 

Section  1313  amends  section  5(e)  of  the  Act  to  provide  that 
households  without  elderly  or  disabled  members,  for  purposes  of 
determining  Food  Stamp  Program  eligibility  and  benefit  levels, 
may  deduct  fi-om  income  high  shelter  costs  in  the  same  way  that 
elderly  and  disabled  households  do  at  present.  Under  current  law, 
all  households  may  deduct  shelter  expenses  that  exceed  50%  of 
their  net  incomes  (after  all  other  deductions  have  been  allowed), 
but  this  deduction  is  capped,  currently  at  $200  a  month  in  the  48 
contiguous  States,  for  households  that  do  not  contain  elderly  or  dis- 
abled members. 

Section  1313  removes  the  cap  for  such  households  effective  Octo- 
ber 1,  1994.  In  the  interim,  it  establishes  increased  shelter  deduc- 
tion caps  for  fiscal  year  1994. 

Section  1314 — Resource  exclusion  for  earned  income  tax  credits 

Section  1314  amends  section  5(g)  of  the  Act  to  exclude  all  earned 
income  tax  credits  (EITCs)  received  by  households  fi*om  consider- 
ation as  resources  for  one  year  following  their  receipt.  The  exclu- 
sion would  apply  if  the  households  were  participating  in  the  Food 
Stamp  Program  when  they  received  the  EITCs  and  do  not  have  a 
break  in  participation  diiring  the  one-year  period.  If  a  break  in  a 
household's  participation  in  the  Food  Stamp  Program  occurs,  any 
amount  of  an  EITC  remaining  would  be  counted  as  a  resource  upon 
reappHcation  for  participation  in  the  Food  Stamp  Program.  Current 
law  requires  that  EITCs  be  fully  excluded  in  the  month  they  are 
received  and  in  the  next  month,  but  if  households  have  retained 
them  after  the  second  month,  they  are  counted  as  resources. 

Section  1315— Homeless  families  in  transitional  housing 

Section  1315  amends  section  5  of  the  Act  to  exclude  fi^om  income, 
for  purposes  of  determining  Food  Stamp  Program  eHgibility  and  al- 
.lotment  levels,  the  ftdl  amoimt  of  vendor  payments  (payments 
made  to  third  parties)  for  transitional  housing  for  homeless  house- 
holds. 

The  Food  Stamp  Act  generally  excludes  vendor  payments  fi*om 
calculations  of  food  stamp  income  except  those  made  for  normal  liv- 
ing expenses  such  as  housing.  However,  in  those  states  that  have 
shelter  allowance  components  within  their  payments  to  famihes 
under  the  Aid  To  Families  with  Dependent  Children  (AFDC)  pro- 
gram, current  law  excludes  that  portion  of  the  vendor  payments  for 
transitional  housing  for  the  homeless  up  to  an  amoimt  equal  to  half 
of  the  state's  AFDC  maximum  shelter  allowance.  The  amoimt  of  a 
vendor  payment  that  exceeds  the  AFDC  maximum  shelter  allow- 
ance is  also  excluded.  (The  majority  of  states  have  no  separate 
AFDC  shelter  allowance,  and  therefore  the  entire  vendor  pa)anent 
is  excluded  for  the  pxirposes  of  the  Food  Stamp  Program  imder  the 
general  rule  to  exclude  vendor  payments.  This  section  would  treat 
vendor  payments  for  transitional  housing  the  same  in  all  states  by 
excluding  the  entire  vendor  payment  fi-om  income  for  purposes  of 
determining  Food  Stamp  Program  eligibility  and  allotment  levels.) 
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Section  1316 — Households  benefiting  from  general  assistance  vendor 
payments 

Section  1316  amends  section  5  of  the  Act  to  include  only  general 
assistance  (GA)  vendor  paj^ents  provided  for  housing  expenses, 
but  excluding  energy  or  utility-cost  assistance,  as  income  for  deter- 
mining food  stamp  eligibility  and  benefit  levels. 

Under  current  law,  GA  vendor  payments  are  excluded  from  con- 
sideration as  income  if  they  are  made  imder  state  laws  that  pro- 
hibit making  direct  cash  GA  pajonents  to  households.  In  other 
states,  they  are  coimted  as  income  if  they  are  made  for  normal  liv- 
ing expenses. 

Section  1317 — Continuing  benefits  to  eligible  households 

Section  1317  amends  the  definition  of  "initial  month"  in  section 
8  of  the  Act  to  mean  the  first  month  for  which  an  allotment  is  is- 
sued to  a  household  following  any  period  of  more  than  one  month 
in  which  the  household  was  not  participating  in  the  Food  Stamp 
Program,  after  previous  participation  in  the  program. 

The  effect  of  this  provision  is  that  eligible  households  reapplying 
or  recertified  during  the  first  month  following  the  end  of  their  prior 
certification  period  will  receive  full  benefits,  rather  than  pro-rated 
benefits  as  required  by  current  law,  for  that  month.  This  treatment 
currently  applies  to  migrant  and  seasonal  farmworkers. 

Section  1318 — Improving  the  nutritional  status  of  children  in  Puer- 
to Rico 

Section  1318  amends  section  19  of  the  Act  to  increase  funding  for 
the  Nutrition  Assistance  Program  (NAP)  in  Puerto  Rico.  In  1981, 
the  Food  Stamp  Act  was  amended  to  replace  the  Food  Stamp  Pro- 
gram in  Puerto  Rico  with  a  block  grant,  the  Nutrition  Assistance 
Program.  For  1994,  the  block  grant  funding  for  NAP  funding  is  in- 
creased from  $1,091  biUion  to  $1,111  biUion;  and  for  1995  it  is  in- 
creased from  $1,133  bilUon  to  $1,158  biUion. 

Chapter  II— Promoting  Self-sufficiency 
Section  1321 — Income  exclusion  for  education  assistance 

Section  1321  amends  section  5  of  the  Act  to  require  that  all  edu- 
cation assistance  be  excluded  from  consideration  as  income  for  pur- 
poses of  determining  Food  Stamp  program  eligibihty  and  allotment 
levels.  Under  current  law,  federal  education  assistance  imder  title 
IV  of  the  Higher  Education  Act  and  the  Perkins  Act,  such  as  loans, 
grants,  scholarships,  and  fellowships,  is  excluded.  However,  federal 
aid  outside  of  these  Acts  and  non-federal  aid  is  currently  counted. 
This  amendment  would  exclude  all  education  assistance. 

Section  1322 — Child  support  payments  to  non-household  members 

Section  1322  amends  section  5  of  the  Act  to  exclude  from  consid- 
eration as  income  for  purposes  of  determining  Food  Stamp  Program 
eligibihty  and  allotment  levels  any  child  support  pajnnents  a 
household  member  makes  to  support  a  child  outside  of  the  house- 
hold, if  the  pajnnents  are  a  legal  obligation.  Current  law  provides 
no  such  exclusion. 
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Section  1322  also  authorizes  the  Secretary  to  prescribe  by  regula- 
tion the  method  or  methods  that  State  agencies  may  use  to  deter- 
mine the  amount  of  the  child  support  to  be  actually  excluded. 
These  methods  may  include  calculation  of  the  exclusion  retrospec- 
tively. 

Section  1323 — Child  support  exclusion 

Section  1323  amends  section  5  of  the  Act  to  exclude  from  consid- 
eration as  household  income  in  determining  Food  Stamp  Program 
eligibiUty  and  allotment  levels  the  first  $50  a  month  received  for 
child  support,  including  those  pa5nnents  made  on  time  but  received 
in  a  later  month.  Under  current  law,  the  State  agency  has  the  op- 
tion to  exclude  the  first  $50  in  child  support  payments  received  by 
households  participating  in  the  AFDC  program,  but  must  reim- 
burse to  the  Federal  government,  from  state  funds,  the  value  of  in- 
creased food  stamp  benefits.  The  current  exclusion  for  child  support 
pajnnents  to  AFDC  households  is  retained  and  the  requirement  for 
states  to  reimburse  the  Federal  government  is  deleted. 

Section  1324 — Improving  access  to  employment  and  training  activi- 
ties 

Section  1324(a)  amends  section  5  of  the  Act  to  raise  the  current 
dependent  care  deduction,  allowed  in  computing  household  income 
for  piirposes  of  determining  program  eligibility  and  benefit  levels, 
from  $160  a  month  for  each  dependent  to  $200  a  month  for  chil- 
dren under  age  2  and  $175  a  month  for  other  dependents.  Current 
law  permits  a  dependent  care  deduction  when  dependent  care  en- 
ables a  household  member  to  work  or  look  for  work,  or  engage  in 
education  or  training  in  preparation  for  employment. 

Section  1324(b)  amends  section  6  of  the  Act  to  raise  the  limit  on 
reimbursements  to  recipients  participating  in  employment  and 
training  (E&T)  programs  for  costs  related  to  E&T  activities.  Cur- 
rent law  limits  dependent  care  reimbursements  to  $160  per  de- 
pendent per  month  and  other  reimbursements  to  $25  per  month 
per  person  and  expKcitly  requires  states  to  exempt  from  participa- 
tion in  E&T  activities  those  households  whose  dependent  care  costs 
would  exceed  the  reimbursement.  Section  204  raises  dependent 
care  reimbursements  to  the  applicable  local  market  rate  as  deter- 
mined using  procedures  consistent  with  those  used  for  AFDC  E&T 
programs,  but  no  less  than  the  cap  on  the  dependent  care  deduc- 
tion ($200  for  children  under  2  years  old  and  $175  for  other  de- 
pendents). 

Section  1324(b)  also  clarifies  that  State  agencies  may  reimburse 
any  work-related,  non-dependent  care  costs  for  E&T  participants 
that  they  reimburse  for  AFDC^s  Job  Opportimities  and  Basic  Skills 
Training  Program  (JOBS).  It  further  stipulates  that  State  agencies 
can  set  the  reimbursement  limit  for  work-related,  non-dependent 
care  costs  at  any  level,  but  not  less  than  $25  a  month. 

Section  1324(c)  makes  a  conforming  change  to  the  Act  in  section 
16  to  raise  the  amoimts  of  E&T  dependent  care  and  other  work- 
related  reimbursements  made  by  State  agencies  to  recipients  for 
which  State  agencies  will  be  reimbursed  (at  the  normal  fifty  per- 
cent rate)  by  USDA,  consistent  with  the  increase  in  such  reim- 
bursements to  recipients. 
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Section  1325 — Vehicles  needed  to  seek  and  continue  employment 
and  for  household  transportation 

Section  1325  amends  section  5  of  the  Act  to  require  an  annual 
adjustment  of  the  asset  threshold  for  the  fair  market  value  of  vehi- 
cles owned  by  households.  Current  law  imposes  the  eligibility  re- 
quirement, generally,  that  households  not  have  assets  above  $2,000 
if  they  do  not  contain  £in  elderly  member,  or  $3,000  if  they  do  con- 
tain an  elderly  member.  The  amoimt  of  the  fair  market  value  of 
each  household  vehicle  (other  than  those  that  are  totally  dis- 
regarded) that  exceeds  $4,500  is  calculated  toward  the  asset  limit. 
Section  205  raises  the  threshold  to  $5,500  for  fiscal  year  1994  and 
then  requires  that  the  $5,500  threshold  be  adjusted,  beginning  on 
October  1,  1994,  and  on  each  October  1  tnereafter,  to  reflect 
changes  in  the  Consumer  Price  Index  for  all  urban  consumers  pub- 
lished by  the  Bureau  of  Labor  Statistics,  for  new  cars,  roimded  to 
the  nearest  $50. 

Section  1326— Vehicles  necessary  to  carry  fuel  or  water 

Section  1326  amends  section  5  of  the  Act  to  exclude  from  finan- 
cial resources,  for  purposes  of  determining  Food  Stamp  Program 
eligibility,  a  vehicle  that  is  used  by  a  household  to  transport  fuel 
for  heating  or  water  when  that  fuel  or  water  is  the  primary  source 
for  the  household.  Current  law  provides  no  such  exclusion. 

Section  1327 — Demonstration  projects  testing  resource  accumulation 

Section  1327  amends  section  17  of  the  Act  to  authorize  the  De- 
partment to  conduct,  imder  terms  and  conditions  prescribed  by  the 
Department,  demonstration  projects  allowing  households  already 
receiving  food  stamp  benefits  to  accumulate  up  to  $10,000  in  re- 
sources and  remain  eligible  for  program  participation.  Separate  ac- 
counts would  have  to  be  established  and  designated  for  a  specific 
goal  that  could  provide  self-s\ifficiency.  Such  goals  would  be  limited 
to  improving  the  education,  training,  or  employability  of  household 
members,  buying  a  house  for  the  household's  use,  changing  the 
household's  residence,  or  making  major  household  repairs.  This 
amendment  would  limit  to  $100  million  the  total  value  of  food 
stamp  benefits  that  could  be  expended  in  the  demonstration 
projects. 

Chapter  III — Simplifying  the  Provision  of  Food  Assistance 

Section  1331— Simplifying  the  household  definition  for  households 
with  children  and  others 

Section  1331  amends  section  3  of  the  Act  to  delete  a  provision 
that  requires  siblings  living  together  and  parents  living  with  adult 
children  to  be  considered  as  one  household  even  if  they  do  not  pur- 
chase and  prepare  meals  together. 

In  doing  so,  section  1331  amends  the  definition  of  '^household"  in 
section  3  of  the  Act  to  include  (1)  an  individual  who  Uves  alone,  (2) 
an  individual  who  Uves  with  others  but  customarily  purchases  food 
and  prepares  meals  separate  and  apart  fi-om  the  others,  and  (3)  a 
group  of  individuals  who  live  together  and  customarily  purchase 
food  and  prepare  meals  together.  Parents  and  their  children  21 
years  of  age  or  younger  (who  are  not  themselves  parents  living 
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with  their  children  or  married  living  with  their  spouses)  who  live 
together,  children  under  the  age  of  18  who  live  with  and  are  under 
the  parental  control  of  a  person  other  than  their  parent  (with  the 
exception  of  foster  children)  together  with  that  person,  and  spouses 
who  Hve  together  would  continue  to  be  treated  as  a  group  of  indi- 
viduals who  customarily  purchase  and  prepare  meals  together  even 
if  they  do  not  do  so. 

Section  1332 — Eligibility  of  children  of  parents  participating  in 
drug  or  alcohol  treatment  programs 

Section  1332  amends  section  3  of  the  Act  to  provide  Food  Stamp 
Program  eligibility  to  children  living  with  their  program  ehgible 
parents  in  a  drug  or  alcohol  rehabilitation  center.  Current  law  pro- 
vides eUgibihty  for  tiie  parents  but  not  for  the  children  who  reside 
with  the  parents  in  these  centers. 

Section  1333 — Resources  of  households  with  disabled  members 

Section  1333  amends  section  5  of  the  Act  to  increase  the  resource 
Hmit  for  determining  Food  Stamp  Program  eligibility  from  $2,000 
to  $3,000  for  any  household  containing  a  disabled  member. 

Under  current  law,  most  households  have  a  resource  Hmit  jf 
$2,000,  while  those  containing  at  least  one  elderly  member  have  a 
$3,000  limit.  This  amendment  extends  to  households  containing  a 
disabled  member  the  $3,000  limit  available  now  for  households 
with  an  elderly  member. 

Section  1334 — Assuring  adequate  funding  for  the  Food  Stamp  Pro- 
gram 

Section  1334  amends  section  18  of  the  Act  to  change  from  month- 
ly to  quarterly  the  requirement  that  the  Secretary  submit  a  rep  rt 
to  Congressional  committees  setting  forth  the  Secretary's  best  esti- 
mate of  food  stamp  program  expenditures,  and  stating  whether 
there  is  reason  to  believe  that  supplemental  appropriations  will  be 
needed  to  support  the  operation  of  the  Food  Stamp  Program.  Sec- 
tion 1334  also  deletes  provisions  that  authorize  the  reduction  of 
benefits  to  households  and  notification  to  States  if  the  Secretary  of 
Agriculture  determines  that  Food  Stamp  Program  funding  is  insuf- 
ficient. 

Chapter  IV— Improving  Program  Integrity 

Section  1341 — Use  and  disclosure  of  information  provided  by  retail 
food  stores  and  wholesale  food  concerns 

Section  1341  amends  section  9(c)  of  the  Act  to  expand  the  use 
and  disclosure  of  information  provided  by  retail  food  stores  and 
wholesale  food  concerns,  including  sales  and  food  stamp  redemp- 
tion information,  to  State  and  Federal  law  enforcement  and  inves- 
tigative agencies  for  the  pmposes  of  administering  or  enforcing  the 
Food  Stamp  Act  or  other  Federal  or  State  laws.  Use  and  disclosure 
of  this  information  is  ctirrently  restricted  to  persons  directly  con- 
nected with  the  administration  and  enforcement  of  the  Food  Stamp 
Program,  as  well  as  State  agencies  that  administer  the  Special 
Supplemental  Food  Program  for  Women,  Infants  and  Children 
(WIC).  The  amendment  also  establishes  penalties  to  be  imposed 
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against  those  who  pubHsh,  divulge,  or  disclose  to  any  extent  not 
authorized  by  federal  law  any  of  the  information  obtained  pursuant 
to  this  amendment. 

Section  1342 — Additional  means  of  claims  collection 

Section  1342  amends  sections  11(e)(8)  and  13  of  the  Act  to  ex- 
pand alternatives  for  collecting  claims  against  households  for 
overissued  food  stamp  benefits,  flie  amendment  establishes  perma- 
nent authority  relating  to  Federal  income  tax  refund  offsets  and  es- 
tabhshes  permanent  authority  to  collect  food  stamp  claims  by  off- 
setting Federal  salaries  and  pensions. 

The  amendment  to  Section  11(e)(8)  makes  an  exception  to  the 
current  disclosure  restrictions  so  that  information  obtained  from 
former  food  stamp  recipients  can  be  provided  to  certain  Federal 
agencies  for  specific  purposes.  The  purpose  of  providing  the  infor- 
mation to  Federal  agencies  is  to  collect  overpayments  from  Federal 
income  tax  refiinds,  Federal  salaries,  and  other  Federal  payments. 
The  Federal  agencies  included  are  the  Internal  Revenue  Service, 
the  United  States  Postal  Service,  and  the  Department  of  Defense. 
Currently,  disclosure  of  information  obtained  from  program  partici- 
pants is  limited  to  (1)  persons  directly  connected  with  administra- 
tion or  enforcement  of  the  Food  Stamp  Program,  other  Federal  as- 
sistance programs,  or  federally  assisted  State  programs,  (2)  the 
U.S.  Comptroller  General  for  audit  or  examination  otherwise  au- 
thorized by  law,  and  (3)  local.  State  or  Federal  law  enforcement  of- 
ficials for  purposes  of  investigating  a  violation  of  the  Food  Stamp 
Program. 

Section  13  is  amended  to  expand  claims  collection  alternatives 
for  overpaid  food  stamp  benefits.  Currently,  State  agencies  are  re- 
quired to  collect  claims  arising  from  household  errors  from  partici- 
pating households  through  allotment  reduction  vmless  the  house- 
hold elects  other  means  of  repayment.  Allotment  reductions  are 
limited  to  10  percent  of  the  monthly  allotment  or  $10  a  month  if 
that  would  result  in  more  rapid  collection.  Claims  arising  from  in- 
tentional household  errors  must  be  repaid  by  the  food  stamp  house- 
hold by  allotment  reduction  or  cash  payment.  The  amendment  au- 
thorizes collection  by  Federal  salary  or  tax  offset  for  these  types  of 
claims.  Collection  of  these  debts  from  Federal  tax  refunds  due  indi- 
viduals no  longer  participating  in  the  Food  Stamp  Program  has 
been  started  imder  the  general  demonstration  project  authority  of 
Section  17(b)  of  the  Food  Stamp  Act.  However,  the  IRS  requires 
that  debts  referred  for  collection  from  tax  refunds  not  include  any 
debts  which  could  be  collected  from  Federal  salaries.  The  Commit- 
tee imderstands  that  to  comply  with  this  requirement,  the  Depart- 
ment also  plans  to  test  salary  offset.  The  amendment  will  enable 
the  Department  to  make  these  collection  methods  permanent  for 
food  stamp  claims. 

Section  1343 — Demonstration  projects  testing  activities  directed  at 
street  trafficking  in  coupons 

Section  1343  amends  section  17  of  the  Act  to  authorize  the  De- 
partment to  conduct  several  demonstration  projects  in  fiscal  year 
1994  to  address  the  problem  of  street  trafficking.  The  amendment 
authorizes  expenditure  of  $4  miUion  from  the  funding  provided  for 
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demonstration  projects  to  conduct  projects  in  which  State  or  local 
food  stamp  agencies  can  test  new  ideas  for  working  with  State  or 
local  law  enforcement  agencies  to  investigate  and  prosecute  street 
food  stamp  trafficking.  "Trafficking"  refers  to  a  transaction  in 
which  food  stamps  are  traded  for  cash  or  other  goods,  usually  at 
a  rate  significantly  below  their  benefit  value.  Trafficking  in  food 
stamps  is  prohibited  by  the  Food  Stamp  Act. 

Chapter  V— Improving  Food  Stamp  Program  Management 
Section  1351 — Clarification  of  categorical  eligibility 

Section  1351  amends  sections  5  (a)  and  (j)  of  the  Act  to  add  to 
the  exceptions  for  categorical  eligibility  for  the  Food  Stamp  Pro- 
gram those  households  disqualified  fi"om  the  program  for  failure  to 
comply  with  the  requirements  of  a  food  stamp  workfare  program. 
Current  law  already  excludes  from  categorical  eligibility  all  other 
individuals  or  households  disqualified  fi-om  program  participation. 
Categorical  eligibility  for  the  Food  Stamp  Program  is  provided  for 
recipients  of  Aid  for  Families  with  Dependent  Children  (AFDC), 
Supplemental  Security  Income  (SSI),  benefits  imder  the  SSI  sub- 
stitute program  in  the  Territories  (imder  Titles  I,  X,  XIV,  and  XVI 
of  the  Social  Secvirity  Act),  and  certain  general  assistance  provided 
by  the  States  to  people  with  low  income. 

The  amendment  also  clarifies  a  description  of  the  SSI-substitute 
program  in  the  Territories  by  removing  a  reference  to  Title  II  of  the 
Social  Security  Act  in  section  5(j)  of  the  Food  Stamp  Act.  The  ref- 
erence to  Title  II  was  inadvertently  added  by  section  905  of  the 
Food,  Agriculture,  Conservation,  and  Trade  Act  Amendments  of 
1991. 

Section  1352 — Technical  amendments  related  to  electronic  benefit 
transfer 

Section  1352  amends  sections  6(b)  and  12(b)  of  the  Act  to  make 
technical  corrections.  Most  Food  Stamp  Act  references  to  food  cou- 
pons and  authorization  cards  have  previously  been  amended  to  in- 
clude references  to  the  access  devices  used  for  electronic  benefit 
transfer.  This  amendment  makes  similar  amendments  to  provisions 
concerning  disqualifications  of  individuals  for  intentional  program 
violations  and  imposition  of  civil  money  penalties  against  or  dis- 
qualification of  retail  food  stores  for  trafficking. 

Section  1353— Disqualification  of  recipients  for  trading  firearms, 
ammunition,  explosives,  or  controlled  substances  for  coupons 

Section  1353  amends  section  6(b)  of  the  Act  to  require  a  one  year 
disqualification  fi-om  Food  Stamp  Program  eligibihty  of  food  stamp 
recipients  on  the  first  occasion  of  a  finding  of  their  trading  con- 
trolled substances  for  food  coupons,  and  permanent  disquahfication 
on  the  second  such  finding.  This  amendment  also  requires  perma- 
nent disqualification  fi-om  Food  Stamp  Program  eligibility  on  a 
finding  of  trading  of  firearms,  ammimition,  or  explosives  for  food 
coupons. 
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Section  1354 — Uncapped  civil  money  penalty  for  trafficking  in  cou- 
pons 

Section  1354  amends  section  12(b)  of  the  Act  to  remove  the  provi- 
sion which  caps  a  civil  money  penalty  imposed  on  a  retailer  for 
trafficking  at  $40,000  in  a  2-year  period.  The  statutory  limit  on 
monetary  penalties  for  trafficking  is  currently  $20,000  per  traffick- 
ing violation.  Because  most  trafficking  offenses  by  a  retailer  involve 
more  than  one  violation,  it  is  possible  that  a  firm  would  reach  the 
$40,000  cap  on  the  first  offense,  and  further  trafficking  could  occur 
by  that  firm  without  any  additional  sanction  for  trafficking  during 
the  next  2  years. 

Section  1355 — Uncapped  civil  money  penalty  for  selling  firearms, 
ammunition,  explosives,  or  controlled  substances  for  coupons 

Section  1355  amends  section  12(b)  of  the  Act  to  remove  the  provi- 
sion which  caps  at  $40,000  in  a  two  year  period  the  civil  money 
penalty  that  can  be  imposed  on  an  authorized  retailer  for  selling 
firearms,  ammunition,  explosives,  or  controlled  substances  in  ex- 
change for  food  stamps.  The  statutory  limit  of  $20,000  per  violation 
is  retained. 

Section  1356 — Modifying  the  food  stamp  quality  control  system 

Section  1356  amends  section  16  of  the  Act  to  change  the  method 
by  which  State  agency  penalties  are  established  imder  the  Food 
Stamp  Program  quahty  control  system.  The  amendment  requires 
the  use  of  an  annual  national  average  and  a  sliding  scale  to  deter- 
mine the  level  of  penalty,  beginning  with  the  penalties  to  be  as- 
sessed for  fiscal  year  1992.  Penalties  are  to  be  assessed  for  error 
rates  in  excess  of  the  national  average  combined  error  rate  (over- 
pajonents,  payments  to  ineUgible  households,  and  imderpayments) 
annoimced  for  each  fiscal  year.  Current  law  requires  use  of  the 
lowest-ever  combined  error  rate,  or  the  current  year's  error  rate  if 
lower,  plus  one  percentage  point  as  the  tolerance  level  above  which 
sanctions  are  assessed.  Under  the  amendment,  sanctions  will  be 
adjusted  to  reflect  how  far  above  the  national  average  tolerance 
level  a  state's  combined  error  rate  is.  Current  law  requires  that 
sanctions  equal  the  full  value  of  erroneous  benefit  decisions.  The 
amendment  also  extends  fi-om  60  days  (or  90  days  at  the  discretion 
of  the  Secretary)  to  120  days  the  period  immediately  following  the 
implementation  date  of  a  change  to  regulations  affecting  program 
eligibility  or  benefits  determinations  within  which  a  state  w3l  be 
held  harmless  for  errors  made  in  implementing  the  change. 

Section  1356  directs  the  Office  of  Technology  Assessment  to  un- 
dertake a  study  of  measurement  error  in  the  food  stamp  quahty 
control  system  and  report  with  recommendations  to  the  appropriate 
Concessional  committees  no  later  than  12  months  after  enactment 
of  this  subtitle.  This  section  also  directs  the  Secretary  to  conduct 
a  study  of  major  causal  factors  which  contribute  to  the  pa3nnent 
error  rate.  The  Secretary  shall  also  conduct  controlled  experiments 
to  determine  the  degree  of  uniformity  in  quality  control  error  rate 
measurements.  The  Secretary  must  report  with  recommendations 
to  the  appropriate  Congressional  committees  no  later  than  2  years 
fi'om  the  date  of  enactment  of  this  subtitle. 
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Chapter  VI — Uniform  Reimbursement  Rates 
Section  1361 — Uniform  reimbursement  rates 

Section  1361  amends  section  16  (a),  (g),  and  (j)  of  the  Act  to  re- 
vise the  authority  under  which  Federal  fiinding  is  provided  by  the 
Department  for  certain  costs  State  agencies  incur  in  their  adminis- 
tration of  the  Food  Stamp  Program.  While  the  Department  gen- 
erally funds  50  percent  of  a  State  agency's  food  stamp  administra- 
tive costs,  there  are  several  areas  where  enhanced  Federal  funding 
is  provided.  The  proposal  would  make  uniform  at  the  50  percent 
matching  rate  Federal  funding  for  most  food  stamp  administrative 
costs.  Enhanced  funding  would  remain  available  for  canying  out 
the  emplo5rment  and  training  program,  administering  the  Food 
Stamp  Program  on  Indian  reservations,  and  as  an  incentive  for  im- 
proving payment  accuracy  by  State  agencies. 

Enhanced  funding  for  planning,  designing,  developing,  or  install- 
ing automated  data  processing  and  information  retrieval  systems 
would  be  reduced  from  the  current  level  of  63  percent  (scheduled 
to  rise  to  75  percent  in  fiscal  year  1995  under  current  law)  to  60 
percent  on  July  1,  1995,  and  to  50  percent  on  July  1,  1996.  The 
amendment  also  reduces  Federal  funding  for  State  agencies'  costs 
of  investigating  and  prosecuting  food  stamp  fraud  from  the  current 
75  percent  to  70  percent  on  July  1,  1994,  to  60  percent  on  July  1, 
1995,  and  to  50  percent  on  July  1,  1996.  It  should  be  noted  that 
there  are  other  incentives  in  the  Food  Stamp  Act  to  encourage 
State  agencies'  anti-fraud  activities.  For  example.  State  agencies 
retain  25  percent  of  any  amounts  successftilly  recovered  from  fraud 
losses.  Finally,  the  amendment  reduces  Federal  funding  for  State 
agencies'  use  of  the  Systematic  Alien  Verification  for  Entitlement 
program  administered  by  the  Immigration  and  Naturalization 
Service  from  100  percent  to  70  percent  on  Jidy  1,  1994,  to  60  per- 
cent on  July  1,  1995,  and  to  50  percent  on  July  1,  1996. 

The  amendment  also  stipulates  that  these  reductions  in  federal 
match  rates  shall  apply  to  payments  to  States  for  expenditures 
after  either  the  end  of  the  State  fiscal  year  that  ends  during  cal- 
endar year  1994,  or  in  the  case  of  a  State  with  a  State  legislature 
which  is  not  scheduled  to  have  a  regular  legislative  session  in  cal- 
endar year  1994,  the  end  of  the  State  fiscal  year  that  ends  during 
1995. 

Chapter  VII— Implementation  and  Effective  Dates 
Section  1371 — Implementation  and  effective  dates 

Section  1371  provides  that  sections  1312,  1315,  1316,  1317,  1322, 
1323,  1326,  1331,  1333,  and  1353  will  become  effective  and  be  im- 
plemented on  July  1,  1994.  The  quality  control  reforms  of  section 
1356(a)(1)  and  (3)  are  effective  October  1,  1991.  Other  provisions 
of  the  bill  will  become  effective  and  must  be  implemented  on  Octo- 
ber 1,  1993. 
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SUBTITLE  D — MISCELLANEOUS  PROVISIONS 

Section  1401 — Maximum  expenditures  under  the  market  promotion 
program  for  fiscal  years  1994  through  1998 

Section  1401  amends  section  211(c)(1)  of  the  Agricultural  Trade 
Act  of  1978  by  reducing  funding  for  the  market  promotion  program 
to  $147,734,000  from  $200,000,000  per  fiscal  year  for  each  of  fiscal 
years  1994  through  1998. 

Section  1402 — Admission,  entrance,  and  recreation  fees 

Section  1402(a)(1)  authorizes  the  Secretary  of  Agriculture  to 
charge  entrance  or  admission  fees  at  National  Monuments,  Na- 
tion^ Volcanic  Monuments,  National  Scenic  Areas,  and  areas  of 
concentrated  public  use  administered  by  the  Secretary. 

Section  1402(a)(2)  authorizes  the  Secretary  to  charge  recreation 
use  fees  at  lands  administered  by  the  Secretary  for  speciahzed  out- 
door recreation  sites,  equipment,  services,  or  facihties  (including 
visitors'  centers,  picnic  tables,  boat  launching  facilities,  or  camp- 
grounds). 

Section  1402(b)  clarifies  that  the  amount  of  the  admission,  en- 
trance, and  recreation  use  fees  will  be  determined  by  the  Secretary. 

Section  1402(c)  defines  the  terms  "area  of  concentrated  public 
use",  "boat  launching  faciHty",  "campgroimd",  and  "Secretary"  for 
purposes  of  section  1402. 

Section  1403 — Additional  Program  Changes  to  Meet  Reconciliation 
Requirements 

Section  1403  directs  the  Secretar>^  to  consolidate  personnel  and 
field,  regional,  and  national  offices  of  agencies  within  the  Depart- 
ment of  AgricTilture  in  order  to  reduce  personnel  and  duplicative 
overhead  expenses,  such  that  Department  expenditures  are  re- 
duced by— 

(1)  $90,000,000  in  fiscal  year  1995; 

(2)  $97,000,000  in  fiscal  year  1996; 

(3)  $135,000,000  in  fiscal  year  1997;  and 

(4)  $178,000,000  in  fiscal  year  1998; 

In  developing  legislation  to  provide  for  the  consolidation  of  per- 
sonnel and  field,  regional,  and  national  offices  of  the  Department 
of  Agriculture,  the  Committee  intends  that  the  Secretary  should 
work  closely  with  representatives  of  those  persons  most  affected  by 
Department  of  Agriculture  programs. 

The  Committee  intends  to  seek  similar  input  as  it  develops  legis- 
lation in  this  regard. 

Section  1404 — Environmental  Conservation  Acreage  Reserve  Pro- 
gram Amendments 

Section  1404(a)  amends  section  1231(d)  of  the  Food  Security  Act 
of  1985  to  limit  the  enrollment  of  land  in  the  Conservation  Reserve 
Program  to  not  more  than  38  milhon  acres  through  calendar  year 
1995  and  to  direct  the  Secretary  to  reserve  1  million  acres  for  en- 
rollment in  the  program  during  calendar  year  1995. 

Section  1404(a)  also  amends  section  1237(b)  of  the  Food  Security 
Act  of  1985  to  require  the  Secretary  to  enroll  in  the  Wetlands  Re- 
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serve  Program  not  less  than  330,000  acres  by  the  end  of  calendar 
year  1995,  and  not  less  than  975,000  acres  through  the  year  2000. 

Section  1404(b)  amends  section  1241  of  the  Food  Security  Act  of 
1985  to  require  the  Secretary  to  use  the  funds  of  the  Commodity 
Credit  Corporation  to  implement  the  amendments  made  by  section 
1404. 

Section  1405 — Levels  of  Insurance  Coverage  Under  the  Federal  Crop 
Insurance  Act 

Section  1405(a)  amends  the  Federal  Crop  Insurance  Act  (FCIAct) 
by  adding  a  new  section  508B. 

New  section  508B(a)  directs  the  Federal  Crop  Insurance  Corpora- 
tion to  make  available  four  levels  of  insurance  coverage  to  produc- 
ers of  agricultural  commodities  based  upon  the  percentage  loss  in 
yields. 

New  section  508B(a)(l)  requires  that  coverage  level  I  shall  be 
available  only  to  producers  who  do  not  purchase  insurance  at  cov- 
erage levels  II,  III,  or  IV.  Coverage  level  I  must  provide  indem- 
nification to  producers  for  losses  in  yields  to  the  extent  that  such 
losses  exceed  65  percent  of  the  determined  yield  of  the  commodity 
for  the  farm. 

New  section  508B(a)(2)  requires  that  coverage  levels  II,  III,  and 
IV  must  provide  indemnification  to  producers  for  losses  in  yields  to 
the  extent  that  those  losses  exceed  50,  35,  and  25  percent,  respec- 
tively, of  the  average  proven  jdeld  for  the  commodity  for  the  farm 
based  on  actual  documented  production  history,  or  on  an  approved 
estimate. 

New  section  508B(b)  defines  the  term  "determined  yield"  for  the 
purposes  of  section  508B(a)(l). 

New  section  508B(c)  provides  that  a  producer  may  elect  to  use 
the  Agricultural  Stabilization  and  Conservation  Service  jdeld  for  a 
crop  of  a  commodity  for  a  farm  rather  than  the  determined  yield 
for  the  farm  for  coverage  levels  II,  III,  and  IV,  subject  to  an  addi- 
tional premium  for  the  coverage.  The  Corporation  is  prohibited 
from  providing  any  premium  subsidy  or  administrative  subsidy  in 
connection  with  such  additional  coverage. 

New  section  508B(d)  provides  that  the  Corporation  must  estab- 
lish a  high  and  low  price  election  for  each  commodity  for  which  in- 
surance is  available.  The  high  price  may  not  be  less  than  the  pro- 
jected market  price  of  the  commodity.  Level  I  coverage  may  be  of- 
fered only  at  the  low  price  election.  Levels  II,  III,  and  IV  must  be 
offered  at  the  high  price  election. 

New  sections  508B(e)  and  508B(f)  require  certain  other  adminis- 
trative procedures  regarding  such  insurance. 

Section  1405(b)  amends  section  508(e)  of  the  FCIAct  by  adding 
a  new  paragraph  (3)  to  require  the  Corporation  to  pay  the  premium 
for  each  producer  for  the  basic  first  level  of  coverage  for  losses  in 
excess  of  65  percent. 

Section  1405(c)  amends  section  508  of  the  FCIAct  by  adding  a 
new  subsection  (h)  that  directs  the  Corporation  to  provide  reinsur- 
ance of  private  and  governmental  insurers. 

Section  1405(d)  provides  that  the  amendments  made  by  section 
1405  apply  beginning  with  crops  to  be  harvested  in  1995. 
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In  order  to  explore  various  alternatives  to  providing  risk  protec- 
tion for  agricultural  producers,  the  Committee  encourages  the  Cor- 
poration to  carry  out,  beginning  in  1994,  a  three-year  pilot  program 
to  make  available  to  producers  in  six  States  (including  Minnesota, 
North  Dakota,  and  Mississippi)  revenue  insurance  under  which 
producers  shall  be  indemnified  for  85  per  centum  of  their  average 
cost  of  production.  At  the  conclusion  of  the  pilot  program,  the  Cor- 
poration is  expected  to  evaluate  the  program  and  report  to  Con- 
gress thereon. 

Committee  Consideration 

On  May  13,  1993,  the  Committee  met  to  consider  the  rec- 
ommendations of  the  Ad  Hoc  Task  Force  on  Reconciliation  (Task 
Force)  concerning  funding  level  recommendations  and  budget  ini- 
tiatives for  fiscal  year  1994  (Task  Force  recommendations)  and  re- 
quired reductions  in  outlays  for  fiscal  years  1994  through  1998  for 
programs  within  the  Committee^s  jurisdiction.  Acting  Chairman 
Rose  explained  the  recommendations  of  the  Task  Force. 

Mr.  Roberts  was  recognized  and  offered  an  amendment  to  strike 
the  Food  Stamp  and  commodity  programs  provisions  and  to  reduce 
the  authorization  for  Food  Stamp  (firect  spending  by  $2.95  billion 
firom  the  level  recommended  by  the  Task  Force.  By  a  roll  call  vote 
of  17  yeas  to  27  nays,  the  amendment  was  not  adopted. 

Mr.  Emerson  was  recognized  and  offered  an  amendment  to  strike 
the  Food  Stamp  provisions  contained  in  the  Task  Force  rec- 
ommendations and  substitute  report  language  stating  that  the 
Committee  is  deferring  action  to  recommend  amendments  to  the 
Food  Stamp  Act  of  1977  imtil  the  President  transmits  to  the 
Speaker  a  draft  of  proposed  legislation  to  reform  welfare.  By  a  roll 
call  vote  of  19  yeas  to  25  nays,  the  Emerson  amendment  was  not 
adopted. 

Mr.  Barrett  was  recognized  and  offered  an  amendment  to  exempt 
triple  base  acreage  for  certain  conservation  requirements.  By  a 
voice  vote  the  Barrett  amendment  was  not  adopted. 

Mr.  Minge  was  recognized  and  moved  that  the  proposal  con- 
tained in  the  Barrett  amendment  be  referred  to  the  Subcommittee 
on  Environment,  Credit,  and  Rural  Development  for  consideration. 
Acting  Chairman  Rose  and  Mr.  English,  Chairman  of  the  Sub- 
committee, advised  Mr.  Barrett  that  H.R.  1587,  legislation  to  enact 
the  S£une  proposal  was  already  before  the  Subcommittee  and  that 
the  Subcommittee  would  hold  hearings  and  consider  the  suggestion 
at  a  later  time.  Mr.  Barrett  submitted  materials  in  support  of  his 
proposal  for  the  record. 

Mr.  English  was  recognized  and  distributed  a  proposal  on  crop 
insurance.  He  advised  that  there  appeared  to  be  approximately 
$200  million  in  excess  cuts.  He  stated  that  with  the  cutbacks  this 
might  be  the  last  opportunity  to  amend  the  Crop  Insurance  Pro- 
gram, Acting  Chairman  Rose  proposed  that  the  Committee  accept 
the  proposal  with  the  understanding  that  the  Committee  would 
meet  before  conference  to  determine  whether  or  not  to  retain  the 
provision.  By  a  show  of  hands  vote  of  18  yeas  and  14  nays,  the  pro- 
cedure as  suggested  by  Acting  Chairman  Rose  was  approved. 
Whereupon,  by  a  voice  vote  the  English  proposal  was  adopted. 


Mr.  Penny  advised  that  he  had  prepared  an  amendment  contain- 
ing proposed  changes  to  the  Market  Promotion  Program  to  improve 
the  effectiveness  and  accoiintabihty  of  the  program.  He  advised 
that  he  would  prepare  the  proposal  as  a  separate  bill  and  address 
the  changes  in  a  separate  bill  at  a  later  date. 

Mr.  Volkmer  moved  to  delete  the  three-entity  rule  and  apply  any 
savings  to  the  reduction  of  flex  acres.  Discussion  occurred  and  by 
a  show  of  hands  vote  of  8  yeas  and  15  nays  the  Volkmer  proposal 
was  not  adopted. 

Mr.  Boehner  raised  a  point  of  order  against  the  provisions  con- 
tained in  the  Task  Force  recommendation  relating  to  peanuts.  The 
Acting  Chair  over-ruled  on  the  groimds  that  no  enforceable  point 
of  order  had  been  raised.  Mr.  Boehner  offered  an  amendment  relat- 
ing to  assessments  on  manufacturers  who  utilize  peanuts  in  the 
processing  or  manufacturing  of  their  products.  Mr.  Rose  clarified 
the  intent  of  the  Task  Force  proposal  on  peanuts  and  stated  that 
he  would  agree  to  the  Boehner  amendment.  By  a  voice  vote  the 
Boehner  amendment  was  adopted. 

Mr.  Boehner  moved  to  strike  the  provision  in  the  Task  Force  rec- 
ommendation providing  for  a  temporary  duty  on  peanut  butter  and 
peanut  paste.  By  a  show  of  hands  vote  of  8  yeas  and  14  nays  the 
Boehner  suggestion  was  not  adopted. 

Mr.  Boehner  moved  to  strike  the  provision  in  the  Task  Force  rec- 
ommendation providing  for  the  application  of  the  import  quotas  on 
peanuts  to  peanut  butter.  By  a  show  of  hands  vote  of  7  yeas  and 
13  nays  the  Boehner  suggestion  was  not  adopted. 

Ms.  Long  advised  the  Committee  that  she  had  planned  to  offer 
an  amendment  on  quality  control  in  the  food  stamp  program,  and 
had  discussed  her  concerns  with  Subcommittee  on  Department  Op- 
erations and  Nutrition  Chairman  Stenholm.  She  advised  the  Com- 
mittee that  the  Subcommittee  would  work  with  her  concerning  her 
suggestions  during  consideration  of  the  entire  question  of  food 
stamps  at  a  future  date. 

Mr.  Volkmer  discussed  the  possibility  of  an  amendment  to  re- 
quire mandatory  acreage  reduction  instead  of  increasing  triple-base 
acres. 

Mr.  Johnson  offered  a  proposal  to  extend  the  current  oilseeds 
program  through  the  1998  marketing  year,  except  that  in  the  case 
of  soybeans,  the  loan  origination  fee  would  not  apply  and  the  loan 
rate  would  be  changed  to  $4.92  per  bushel.  By  a  roll  call  vote  of 
25  yeas  and  12  nays  the  Johnson  proposal  was  adopted  with  the 
understanding  that  the  proposal  would  be  deleted  if  the  CBO  esti- 
mate indicated  there  were  insufficient  savings  to  pay  for  the  pro- 
posal after  the  crop  insurance  provisions  were  included  in  the  rec- 
onciliation recommendations. 

Acting  Chairman  Rose  called  for  a  final  vote  on  the  package  of 
recommendations  on  reconciliation.  By  a  roll  call  vote  of  26  yeas 
and  18  nays,  the  Committee  approved  the  Task  Force  fimding  level 
recommendations  and  budget  initiatives  for  fiscal  year  1994  for 
programs  within  the  Committee's  jurisdiction,  as  amended.  By 
vinanimous  consent,  staff  was  instructed  to  make  any  necessary 
clerical  and  technical  changes  to  the  Task  Force  recommendations, 
as  amended,  to  reflect  the  Committee's  intent. 
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Administration  Position 

At  the  time  of  the  fiUng  of  this  report,  the  Committee  had  not 
received  a  report  from  the  U.S.  Department  of  Agriculture  concern- 
ing the  recommendations  of  the  Committee  on  Agriculture  with  re- 
spect to  the  reconcihation  bill  for  fiscal  year  1994. 

Budget  Act  Compliance  (Section  308  and  Section  403) 

The  provisions  of  clause  2(1)(3)(B)  of  rule  XI  of  the  Rules  of  the 
House  of  Representatives  and  section  308(a)  of  the  Congressional 
Budget  Act  of  1974  (relating  to  estimates  of  new  budget  authority, 
new  spending  authority,  or  new  credit  authority,  or  increased  or 
decreased  revenues  or  tax  expenditures)  are  not  considered  applica- 
ble. The  estimate  and  comparison  required  to  be  prepared  by  the 
Director  of  the  Congressional  Budget  Office  imder  clause  2(1)(3)(C) 
of  rule  XI  of  the  Rmes  of  the  House  of  Representatives  and  section 
403  of  the  Congressional  Budget  Act  of  1974  are  printed  below. 

Inflationary  Impact  Statement 

Pursuant  to  clause  2(1)(4)  of  rule  XI  of  the  Rules  of  the  House 
of  Representatives,  the  Committee  estimates  that  enactment  of  the 
recommendations  of  the  Committee  on  Agriculture  with  respect  to 
the  reconcihation  bill  for  fiscal  year  1994  will  have  no  inflationary 
impact  on  the  national  economy. 

Oversight  Statement 

No  summary  of  oversight  findings  and  recommendations  made  by 
the  Committee  on  Government  Operations  under  clause  2(b)(2)  of 
rule  X  of  the  Rules  of  the  House  of  Representatives  was  available 
to  the  Committee  with  reference  to  the  subject  matter  specifically 
addressed  by  the  recommendations  of  the  Committee  on  Agri- 
culture with  respect  to  the  reconciliation  bill  for  fiscal  year  1994. 

No  specific  oversight  activities  other  than  the  hearings  detailed 
in  this  report  were  conducted  by  the  Committee  within  the  defini- 
tion of  clause  2(b)(1)  of  rule  X  of  the  Rules  of  the  House  of  Rep- 
resentatives. 

U.S.  Congress, 
Congressional  Budget  Office, 

Washington,  DC,  May  17,  1993. 

Hon.  E  DE  LA  Garza, 

Chairman,  Committee  on  Agriculture, 

House  of  Representatives,  Washington,  DC. 

Dear  Mr.  Chairman:  The  Congressional  Budget  Office  has  pre- 
pared the  attached  cost  estimate  for  reconciliation  recommenda- 
tions of  the  House  Committee  on  Agriculture. 

If  you  wish  further  details  on  this  estimate,  we  wiU  be  pleased 
to  provide  them. 
Sincerely, 

Robert  D.  Reischauer,  Director. 
congressional  budget  office  cost  estimate 
1.  Bill  number:  Not  yet  assigned. 


67-988  0-93-3 
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2.  Bill  title:  Agricultural  Reconciliation  Act  of  1993. 

3.  Bill  status:  As  ordered  reported  by  the  House  Committee  on 
Agriculture  on  May  14,  1993. 

4.  Bill  purpose:  These  provisions  would  make  changes  in  pro- 
grams covering  agricultural  price  supports,  conservation  activities, 
rural  electrification,  crop  insurance,  food  stamps,  and  Forest  Serv- 
ice activities  for  the  purposes  of  meeting  reconciliation  targets. 

5.  Estimated  cost  to  the  Federal  Grovemment: 

[By  fiscal  year,  in  millions  of  dollars] 


1994 

1995 

1996 

1997 

1998 

uinCui  orLnuiiiu 

Subtitle  A — Comniodity  Pro^ams: 

Estimated  budget  authority  

-253 

-502 

-548 

-549 

-589 

Estimated  outlays  

-253 

-496 

-544 

-546 

-583 

Subtitle  D — Miscellaneous  provisions: 

-218 

-382 

67 

16 

48 

Estimated  outlays  

-34 

-159 

-245 

-73 

-32 

Total— Subtitles  A  and  D: 

Estimated  budget  authority  

-471 

-885 

-481 

-533 

-542 

Estimated  outlays  

-287 

-656 

-789 

-619 

-616 

Subtitle  C — Food  Stamp  Program: 

Estimated  budget  authority  

562 

1,529 

1,623 

1,673 

1,750 

Estimated  outlays  

562 

1,529 

1,623 

1,673 

1,750 

Total  direct  spending: 

Estimated  budget  authority  

91 

644 

1,142 

1,140 

1,208 

Estimated  outlays  

275 

873 

834 

1,054 

1,134 

AUTHORIZATIONS  OF  APPROPRIATIONS 

Estimated  authorization  level   

45 

-51 

-57 

-94 

-136 

Estimated  outlays  

-23 

-124 

-107 

-117 

-147 

More  detailed  tables  showing  the  budgetary  impact  of  various 
provisions  are  attached  to  this  estimate. 

The  budgetary  impact  of  this  bill  falls  within  budget  functions 
270,  300,  350,  450,  and  600. 


Basis  of  estimate 

Commodity  Programs 

Increase  in  unpaid  flexible  acres:  Sections  1101-1104  would  in- 
crease unpaid,  flexible  acres  from  the  current  level  of  15  percent 
of  a  farmers'  base  acreage  to  20  percent  for  crop  years  1994 
through  1998.  Thus,  farmers  participating  in  the  commodity  pro- 
grams for  wheat,  feed  grains,  cotton,  and  rice  would  take  a  cut  in 
the  percent  of  acres  on  which  they  were  entitled  to  receive  program 

Eayments.  In  addition,  the  percent  of  a  farm's  base  acres  that  could  [ 
e  "flexed  into",  or  planted  to  crops  other  than  the  program  crop, 
also  would  increase.  Thus,  plantings  on  those  "flex"  acres  would 
shift  among  program  crops  and  to  nonprogram  crops  based  on  ex- 
pected market  returns.  As  plantings  of  nonprogram  crops  increase, 
future  outlays  would  decline.  Outlays  also  would  fall  because  par- 
ticipation in  the  commodity  programs  would  decrease  as  a  result  of 
the  increase  in  unpaid  acres.  CBO  assumes  that  the  program  par- 
ticipation and  acreage  changes  would  be  anticipated  by  the  Sec- 
retary of  Agriculture,  who  would  offset  those  changes  by  adjusting 
the  mandated  ARPs  (the  percentage  of  acreage  that  must  be  idled 
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to  receive  program  benefits).  Five-year  savings  are  estimated  to 
total  $1,960  million. 

Change  in  dairy  purchase  prices:  Section  1105  would  mandate  a 
realignment  in  the  prices  paid  by  the  Commodity  Credit  Corpora- 
tion (CCC)  for  butter  and  non-fat  dry  milk.  The  price  paid  for  but- 
ter would  drop,  while  the  price  for  nonfat  dry  milk  would  increase. 
CBO  estimates  that  changes  in  the  dairy  program  would  reduce 
projected  outlays  by  roughly  $320  million  through  fiscal  year  1998. 
These  estimated  savings  would  be  partially  offset,  however,  by  a 
$61  million  decline  in  assessment  receipts  associated  with  reducing 
the  unit  fee  from  $11.25  to  $10  per  hundredweight  beginning  in  fis- 
cal year  1996. 

Increase  in  tobacco  assessments:  Sections  1106-1107  would  in- 
crease the  marketing  assessments  for  tobacco  and  sugar  by  10  per- 
cent above  the  current  1  percent  level.  This  is  estimated  to  raise 
$22  million  over  five  years. 

Increase  in  peanut  assessments:  Section  1109  would  increase  the 
assessment  on  marketed  peanuts  by  an  additional  2  percent.  This 
is  estimated  to  save  $112  milhon  fi-om  1994  through  1998. 

Decrease  in  honey  loan  rate:  Section  1110  would  decrease  the 
honey  loan  rate  from  the  current  $.538  to  $.50  per  pound.  Such 
loans  are  repaid  at  a  rate  determined  by  market  prices.  Under  cur- 
rent law,  the  loan  rate  is  expected  to  remain  above  the  repayment 
rate  through  1998,  resulting  in  net  outlays  for  the  program.  In  con- 
trast, the  new  loan  rate  of  $.50  per  pound  is  likely  to  be  closer  to 
(and  in  some  years,  equal  to)  the  estimated  loan  repayment  rate 
through  1998,  resulting  in  lower  net  outlays.  A  small  amount  of  ad- 
ditional savings  is  generated  by  capping  such  payments— or  mar- 
keting loan  benefits — at  levels  decreasing  to  $50,000  by  1997.  CBO 
estimates  that  total  savings  from  this  proposal  would  be  $23  mil- 
lion for  the  1994-1998  period. 

Reduce  wool  and  mohair  payments:  Section  1111  would  progres- 
sively reduce  the  payment  limit  for  the  wool  and  mohair  program 
fi'om  $125,000  to  $50,000  and  would  mandate  a  change  in  the  for- 
mula for  calculating  individual  payments.  Savings  fi-om  these 
changes  are  partially  offset  by  additional  outlays  associated  with 
changes  in  the  promotion  program  and  the  ehmination  of  market- 
ing assessments.  In  total,  these  changes  are  estimated  to  reduce 
projected  outlays  by  $47  million  over  five  years. 

Food  Stamps 

Subtitle  C  contains  several  provisions  expanding  the  Food  Stamp 
program  and  one  provision  expanding  the  Nutrition  Assistance  Pro- 
gram (NAP)  for  Puerto  Rico.  Outlays  for  these  two  programs  are 
estimated  to  increase  by  $562  million  in  1994  and  by  $7.1  billion 
over  the  1994-1998  period.  Costs  are  estimated  as  changes  relative 
to  CBO*s  March  1993  baseline,  which  assumes  combined  food 
stamp  and  NAP  outlays  of  $24.3  bilhon  in  1994  and  $123.7  billion 
over  the  five-year  projection  period.  Subtitle  C  also  would  provide 
an  estimated  $5  milhon  increase  in  amounts  subject  to  appropria- 
tions. A  section-by-section  table  of  costs  is  attached. 

Section  1311  would  raise  the  maximum  benefit  for  all  food  stamp 
households  on  October  1,  1993,  increasing  average  monthly  benefits 
by  approximately  $.90  per  person  in  fiscal  year  1994.  Food  stamp 
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outlays  are  estimated  to  increase  by  close  to  $0.3  billion  annually 
and  by  $1.4  billion  over  five  years  as  a  result  of  this  change.  Sec- 
tion 1313  would  adjust  the  shelter  deduction  over  the  next  two 
years,  increasing  food  stamp  benefits  to  households  with  high  shel- 
ter costs  by  less  than  $0.1  billion  in  1994  and  by  $0.6  billion  annu- 
ally in  subsequent  years,  for  an  estimated  $2.4  billion  five-year 
cost.  Sections  1322  and  1323  would  exclude  certain  child  support 
payments  fi*om  countable  income  under  the  Food  Stamp  program, 
beginning  July  1,  1994.  One  section  would  increase  benefits  for 
households  that  pay  child  support  and  the  other  section  would  as- 
sist households  that  receive  child  support  payments.  Together,  the 
two  provisions  would  increase  outlays  by  $1.7  bilHon  over  the  pro- 
jection period.  Section  1325  would  increase  the  vehicle  asset  limit 
fi-om  $4,500  to  $5,500  on  October  1,  1993,  with  the  index  increased 
for  inflation  in  fixture  years,  making  it  easier  for  households  own- 
ing cars  and  other  vehicles  to  qualify  for  food  stamps.  CBO  esti- 
mates that  additional  famihes  joining  the  program  imder  this  pro- 
vision would  receive  $1.0  biUion  in  food  stamps  over  the  next  five 
years.  Additional  provisions  in  Subtitle  C  would  expand  food  stamp 
benefits  by  another  $0.7  biUion,  increase  the  Nutrition  Assistance 
Program  in  Puerto  Rico  by  $0.1  biUion,  and  reduce  the  federal 
share  of  food  stamp  administration  costs  by  $0.1  bilHon. 

Miscellaneous  Provisions 

Reduction  in  marketing  promotion  programs:  Section  1401  would 
reduce  the  mandated  level  of  spending  for  the  Marketing  Pro- 
motion Program  fi'om  $200  million  per  year  to  $148  million.  This 
program  supports  private  initiatives  to  increase  exports  of  U.S.  ag- 
ricultural products  by  advertising  and  other  activities.  Savings  are 
estimated  to  be  $235  million  over  the  1994-1998  period. 

Recreation  fees:  Section  1402  would  authorize  the  Secretary  of 
Agriculture  to  coUect  entrance  and  user  fees  at  recreation  sites  ad- 
ministered by  the  National  Forest  Service  (NFS).  The  legislation 
would  loosen  minimum  standards  that  must  be  met  in  order  for  the 
agency  to  charge  fees  at  such  facilities  as  campsites,  beaches,  and 
boat  launch  ramps. 

Based  on  information  provided  by  the  NFS,  CBO  estimates  that 
annual  collections  would  be  between  $11  million  and  $13  million 
once  the  new  fees  have  been  fiiUy  implemented.  Because  it  would 
take  several  months  to  estabhsh  and  implement  the  new  fee  sched- 
ule, first-yesir  receipts  would  be  lower — about  $7  million.  Partially 
offsetting  the  new  receipts  in  each  year  would  be  additional  pay- 
ments to  states  imder  receipt-sharing  programs.  The  additional 
pajntnents  would  be  about  $1  million  in  1994,  rising  to  about  $3 
million  a  year  by  1996. 

Limit  on  Conservation  and  Wetlands  Reserve  Prograims:  Section 
1404  would  cap  enrollments  into  the  Conservation  Reserve  Pro- 
gram (CRP)  at  38  million  acres  through  calendar  year  1995.  Under 
current  law,  39  million  acres  are  scheduled  to  be  entered  into  the 
CRP  by  1995.  In  addition,  this  section  would  limit  enrollments  into 
the  Wetlands  Reserve  Program  (WRP)  to  330,000  acres  through 
1995  and  975,000  acres  through  the  year  2000.  Under  current  law, 
the  WRP  is  capped  at  1  million  acres  through  1995. 


65 


The  effect  of  section  1404  would  be  to  limit  total  enrollments  into 
the  CRP  to  1  million  acres  fewer  than  would  occur  under  current 
law.  This  change  would  save  about  $5  million  in  1994  and  about 
$232  million  over  the  1994-1998  period.  These  savings  would  be 
partially  offset  by  resulting  increases  in  the  cost  of  CCC  programs 
totaling  $3  million  in  1994  and  $29  million  over  the  five-year  pe- 
riod. 

The  major  impact  of  Section  1404  on  the  WRP  comes  from  ex- 
tending the  program  for  an  additional  five  years.  While  only  slight- 
ly fewer  acres  would  be  entered  under  the  proposal  than  imder  cur- 
rent law,  the  extension  for  signups  would  lower  the  number  of 
acres  entered  into  the  program  over  the  next  five  years.  This 
change  would  result  in  savings  totaling  $16  million  in  1994  and 
$266  million  over  the  1994-1998  period. 

In  total,  Section  1404  would  save  $18  million  in  1994  and  $469 
milhon  over  five  years. 

Changes  in  crop  insurance  program:  Section  1405  would  modify 
the  crop  insurance  program  to  provide  farmers  a  100  percent  pre- 
mium subsidy  on  disaster  level  coverage — that  is,  for  losses  exceed- 
ing 65  percent  of  normal  yields — from  private  companies.  Addi- 
tional coverage  levels  may  be  provided  to  farmers  by  private  com- 
panies but  no  additional  premium  subsidy  would  be  provided.  The 
farmer  would  pay  $25.50  per  policy  for  processing  costs  and  the 
government  would  pay  $24.50  to  the  private  insurers  for  processing 
costs.  Additional  reimbursements  for  administrative  costs  would  be 
provided  by  the  government  to  the  private  companies,  but  such 
pa3rments  would  be  less  than  vinder  current  law.  Excess  loss  protec- 
tion would  be  provided  by  the  government  to  the  private  companies 
for  the  additional  coverage  taken  by  farmers.  CBO  estimates  that 
additional  direct  spending  costs  would  be  $204  million  from  1994 
through  1998. 

Changes  Subject  to  Appropriation  Action 

RE  A  Insured  Loans:  Provisions  of  subtitle  B  would  restructure 
the  RE  A  insured  loan  program.  Currently,  most  insured  loans  have 
a  statutory  interest  rate  of  5  percent;  in  addition,  certain  borrowers 
may  qualify  for  a  2  percent  interest  rate.  The  restructured  program 
authorized  by  subtitle  B  would  eliminate  2  percent  loans  and  re- 
duce the  amoimt  of  loans  with  a  5  percent  interest  rate.  The  re- 
structured loan  program  also  would  provide  for  additional  loans  to 
electric  utilities  at  interest  rates  equal  to  the  rates  paid  by  mvmici- 
pal  utihties,  and  additional  loans  to  telephone  utilities  at  interest 
rates  equal  to  the  cost  of  borrowing  by  the  U.S.  Treasury  for  debt 
of  comparable  maturity. 

Subtitle  B  specifies  annual  levels  for  5-percent  loans,  mimicipal- 
rate  loans,  and  cost-of-money  loans,  and  authorizes  such  sums  as 
necessary  to  pay  for  the  subsidy  cost  of  these  loans.  CBO  estimates 
that,  for  the  loan  levels  specified,  the  bill  would  authorize  a  subsidy 
of  $116  million  in  fiscal  year  1994  and  a  total  of  $596  million  over 
the  1994-1998  period.  Assuming  that  the  full  amounts  authorized 
are  appropriated,  we  estimate  that  the  restructured  loan  program 
would  have  subsidy  outlays  of  $17  million  in  1994  and  $352  mSUon 
over  the  1994-1998  period. 
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Relative  to  the  CBO  baseline,  the  restructured  loan  program 
would  reduce  the  need  for  subsidy  appropriations  by  $50  million  in 
fiscal  year  1994  and  by  $276  million  over  the  next  five  years.  En- 
acting the  estimated  changes  in  annual  appropriations  for  REA  in- 
sured loans  would  reduce  outlays,  relative  to  the  baseline,  by  $8 
million  in  1994  and  by  $161  miUion  over  the  1994^1998  period. 

Other  Program  Changes:  The  bill  would  reduce  the  need  for  fu- 
ture appropriations  through  changes  in  the  crop  insurance  program 
(outlay  savings  of  $406  milHon  over  five  years)  and  by  mandating 
consolidation  of  Department  of  Agriculture  offices  (savings  of  about 
$500  million  over  five  years).  It  also  would  authorize  changes  to 
loan  programs  of  the  Rural  Telephone  Bank  and  reorganize  the 
government's  rural  development  fmictions. 

6.  Estimated  cost  to  State  and  local  governments:  The  net  effect 
of  Subtitle  C  on  state  and  local  governments  is  to  increase  costs  by 
$93  million  during  the  five-year  projection  period.  Under  section 
1361,  state  and  local  governments  are  estimated  to  lose  $116  mil- 
lion as  the  federal  share  of  funding  or  certain  administrative  activi- 
ties in  the  Food  Stamp  program  is  gradually  lowered  to  50  percent. 
These  costs  are  partially  offset  by  an  estimated  $21  million  reduc- 
tion in  sanctions  imder  modifications  to  the  food  stamp  quahty  con- 
trol system  in  section  1346  and  an  estimated  $2  million  savings  in 
the  state  share  of  food  stamp  claims  collected  through  federal  pay 
offsets  authorized  imder  section  1342.  Finally,  the  state  option  to 
increase  reimbursable  expenses  under  the  Food  Stamp  Employ- 
ment and  Training  program  is  estimated  to  increase  costs  in  some 
states,  because  states  pay  50  percent  of  such  reimbursement  costs; 
but  it  would  reduce  costs  in  other  states,  because  some  states  are 
currently  using  state  funds  to  reimburse  expenses  above  the  cur- 
rent $25  per  month  limit. 

7.  Estimate  comparison:  None. 

8.  Previous  CBO  estimate:  None. 

9.  Estimate  prepared  by:  Eileen  Manfredi,  Ian  McCormick,  David 
Hull,  Theresa  GuUo,  Deborah  Reis,  Peter  Fontaine,  Patricia  Conroy 
and  JuUe  Isaacs. 

10.  Estimate  approved  by:  C.G.  Nuckols,  Assistant  Director  for 
Budget  Analysis. 


OUTLAY  CHANGES  IN  FUNCTION  350  FROM  CBO'S  MARCH  1993  BASELINE 
[By  fiscal  year,  in  millions  of  dollars] 


Direct  spending 

1994 

1995 

1996 

1997 

1998 

Total 

SUBTITLE  A— COMMODITY  PROGRAMS 

Sec.  1101-1104.  Raise  Unpaid  Rexible  Acres 

to  20  percent  for  Crop  Years  1994-98   

-185 

-394 

-447 

-452 

-482 

- 1,960 

Sec.  1105.  Reduce  Butter  Support;  Raise 

NFDM   

-49 

-63 

-67 

-69 

-72 

-320 

Sec.  1105.  Reduce  Daiiy  Assessment  to 

$0.10/cwt  ater  1995   

0 

0 

15 

22 

24 

61 

Sec.  1106.  Increase  Assessments  10  percent 

on  Tobacco   

-1 

-2 

-2 

-2 

-3 

-10 

Sec.  1107.  Increase  Assessments  10  percent 

on  Sugar   

0 

~3 

-3 

-3 

-3 

-12 

Sec.  1109.  Add  2  percent  Peanut  Marketing 

Assessment  

-15 

-23 

-24 

-25 

-26 

-112 
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OUTLAY  CHANGES  IN  FUNCTION  350  FROM  CBO'S  MARCH  1993  BASELINE— Continued 

[By  fiscal  year,  in  millions  of  dollars] 

Direct  speeding  1994  1995  1996  1997  1998  Total 


Sec.  1110.  Lower  Honey  Loan  Rate  to  $.50 
witti  Payment  Limit  and  Eliminate  Market- 
ing .Assessment  from  1994   -3          -5          -6          -5          -3  -23 

Sec.  nil.  Change  Wool  and  Mohair  Programs  0  -6  -10  -13  -19  -47 
Total  Subtitle  A — Commodity  Programs: 

Budget  authority   -253        -502        -548       -  549       -589  -2,442 

Outlays   -253        -496        -544        -  546        -  583  -2,423 

Note:  Budget  authority  equals  outlays  fof  all  sectiofis  above,  except  for  wool  where  budget  auttiofity  e<3U3ls  last  year's  outlays. 

OUTLAY  CHANGES  IN  FUNCTIONS  300  AND  350  FROM  CBO'S  MARCH  1993  BASELINE 

[By  fiscal  year,  in  millions  of  dollars] 


Direct  spending 

1994 

1995 

1996 

1997 

1998 

Total 

SUBTITLE  D — MISCELLANEOUS  PROVISIONS 

Sec.  1401.  Reduce  Marketing  Promotion  Pro- 

gram to  $148  Million  A  Year: 

Budget  authority  

-26 

-52 

-52 

-52 

-52 

-235 

Outlays  

-26 

-52 

-52 

-52 

-52 

-235 

Sec.  1402.  Add  Forest  Service  Recreation 

Fees: 

Budget  authority  

-5 

-8 

-9 

-10 

-10 

-42 

Outlays  

-6 

-9 

-9  . 

-10 

-10 

-44 

Sec.  1404.  Cap  CRP  at  36  Million  Acres 

through  1995,  at  38  Million  Acres  after- 

ward and  Cap  WRP  at  975,000  Acres: 

Budget  authority  

-234 

-369 

81 

31 

63 

-428 

Outlays  

-18 

-145 

-231 

-58 

-17 

-469 

Sec.  1405.  Change  Crop  Insurance: 

Budget  authority  

47 

47 

47 

47 

47 

235 

Outlays  

16 

47 

47 

47 

47 

204 

Total  Subtitle  D— Miscellaneous  Provisions: 

Budget  authority  

-218 

-382 

67 

16 

48 

-470 

Outlays   

-34 

-159 

-245 

-73 

-32 

-544 

Total  Subtitles  A  and  D; 

Budget  authority   

-471 

-885 

-481 

-533 

-542 

-2,912 

Outlays   

-287 

-656 

-789 

-619 

-616 

-2,967 

HOUSE  AGRICULTURE  RECONCILIATION  PROVISIONS— SUBTITLE  C;  MICKEY  LELAND  CHILDHOOD 

HUNGER  RELIEF  ACT 
[By  fiscal  year  in  millions  of  dollars] 

1994  1995  1995  1997  1998  Total 

1311  Raise  maximum  allotment  to  104  per-  280  270  280  280  290  1,400 

cent  of  Thrifty  Food  Plan,  Oct.  1, 
1993. 

1312  Exclude  earnings  of  children  who  are  2  10  10  10  10  42 

elementary  or  secondary  students. 

1313  Increase  cap  on  excess  shelter  deduc-  50  570  575  590  605  2,390 

tion  to  $214  on  Oct.  1,  1993  and 
remove  cap  completely  on  Oct.  1, 
1994. 

1314  Exclude  earned  income  tax  credits  111115 

from  resources  for  participants. 

1315  Exclude  third-party  vendor  payments  1  5  5  5  5  21 

for  transitional  housing. 

1316  Exclude  certain  types  of  general  as-  1  5  5  5  5  21 

sistance  provided  through  third- 
party  payments. 
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HOUSE  AGRICULTURE  RECONCILIATION  PROVISIONS— SUBTITLE  C;  MICKEY  LELAND  CHILDHOOD 
HUNGER  RELIEF  ACT— Continued 


[By  fiscal  year  in  millions  of  dollars] 

1994 

1995  19% 

1997 

1998 

Total 

1317 

Do  not  prorate  benefits  for  household 

5 

CD 

25 

25 

105 

if  it  participated  within  previous 

30  days. 

1318 

Increase  authorizations  for  Nutrition 

20 

cO 

OR 

26 

27 

124 

Assistance  for  Puerto  Rico. 

1321 

Exclude  all  educational  assistance  .... 

10 

in 

10 

10 

50 

1322 

Exclude  legally-binding  child  support 

30 

1  OR 

215 

235 

825 

payments  paid  by  absent  parents. 

1323 

Disregard  first  $50  of  child  support  .. 

45 

1  on 

205 

215 

850 

1324 

(a)  Raise  caps  on  dependent  care  ex- 

2 

2 

2 

2 

2 

10 

penses  to  $200  for  children  under 

two  and  $175  for  other  dependents. 

(b)(1)  Allow  states  option  of  raising 

maximum  for  ETP  reimbursements 

5 

5 

5 

5 

5 

25 

(b)(2)  Raise  maximums  for  ETP  de- 

pendent care  reimbursements  to 

same  level  as  in  JOBS  

( ) 

(') 

{') 

1 

1 

1325 

Adjust  vehicle  asset  limit  to  $5,500 

95 

195 

210 

225 

240 

965 

on  Oct.  1,  1993,  and  then  index  to 

inflation.    Estimated  thresholds: 

$5500,   $5650,   $5800,  $5950, 

$6100. 

1326 

Exclude  from  countable  resources  ve- 

1 

c 
0 

10 

10 

36 

hicles  used  to  carry  fuel  if  not 

piped-in  fuel,  or  to  carry  water  if 

no  piped-in  water. 

1327 

Authorize  capped  demonstration  al- 

{') 

1 

2 

2 

7 

lowing  households  to  accumulate 

$10,000  in  assets. 

1331 

Change  household  definition  to  allow 

15 

65 

on 

80 

85 

325 

relatives  that  eat  separately  to 

apply  as  separate  households,  ex- 

cept that  parents  with  children  21 

and  younger  must  be  one  house- 

hold. (Spouses  must  also  continue 

to  be  in  one  household). 

1332 

Allow  children  of  substance-abusing 

1 
I 

1 

1 

1 

4 

parents  to  receive  food  stamps  In 

drug  treatment  centers. 

1333 

Raise  asset  limit  for  households  with 

1 

5 

1  n 

10 

10 

36 

disabled  from  $2,000  to  $3,000. 

1334 

Eliminate  procedures  for  reducing  al- 

0 

0 

0 

0 

0 

0 

lotments  if  appropriation  is  insuffi- 

cient. 

1341 

Expand  disclosure  of  retailer  informa- 

0 

n 
0 

n 

0 

0 

0 

tion. 

1342 

Use  federal  pay  offsets  for  collection 

-1 

—  3 

—  4 

-1 

-1 

-10 

of  claims  other  than  state  agency 

error  claims. 

Codify  authorization  for  use  of  federal 

tax  offsets  for  all  claims  

0 

0 

0 

0 

0 

0 

1343 

Authorize  up  to  $4  million  for  street 

trafficking  demonstrations: 

Subject  to  appropriations  

4 

(') 

0 

0 

0 

4 

1351 

Clarify  categorical  eligibility  

0 

0 

0 

0 

0 

0 

1352 

Amend  provision  concerning  IPV  to 

0 

0 

0 

0 

0 

0 

apply  to  EBT  users. 

1353 

Disqualify  recipients  for  trading  fire- 

0 

0 

0 

0 

0 

0 

arms  or  drugs  for  food  stamps. 

-{') 

1354 

Uncap  civil  money  penalties  for  re- 

-{') 

-{') 

-(') 

-{') 

tailers  that  traffic  in  food  stamps. 
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HOUSE  AGRICULTURE  RECONCILIATION  PROVISIONS— SUBTITLE  C;  MICKEY  LELAND  CHILDHOOD 
HUNGER  RELIEF  ACT— Continued  , 
[By  fiscal  year  in  millions  of  dollars] 


1994 

1995 

1996 

1997 

1998 

Total 

1355 

Uncap  civil  money  penalties  for  re- 

-0) 

-0) 

-0) 

tailers  that  sell  drugs  and  firearms 

for  foodstamps. 

1356 

Modify  quality  control  system  by  using 

2 

5 

7 

7 

21 

national  performance  standard  and 

sliding-scale  formula  for  sanctions. 

Authorize  two  studies  of  quality  con- 

trol system,  subject  to  appropria- 

tions   

1 

{^) 

0 

0 

0 

1 

1361 

Reduce  match  rates  for  ADP  develop- 

-1 

-10 

-25 

-40 

-40 

-116 

ment,  anti-fraud  activities  and 

SAVE  to  70  percent  on  July  1, 

1994,  60  percent  on  July  1,  1995, 

and  50  percent  on  July  1,  1996, 

with  hardship  waiver  for  States 

with  biennial  legislatures. 

Total— Subtitle  C: 

Direct  Spending: 

Budget  authority  

562 

1,529 

1,623 

1,673 

1,750 

7,137 

Outlays  

562 

1,529 

1.623 

1,673 

1,750 

7,137 

Subject  to  appropriations: 

Authorization  level  

5 

0 

0 

0 

0 

5 

Outlays  

5 

(1) 

0 

0 

0 

5 

Effects  on  State  and  local  govern- 

ments   

1 

7 

19 

33 

33 

93 

'  Less  than  $500,000. 
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PROVISIONS  SUBJECT  TO  APPROPRIATIONS  ACTION 

[By  fiscal  year,  in  millions  of  dollars] 


Authorizations 

1994 

1995 

1996 

1997 

1998 

Total 

Subtitle  B.  Sec.  1201.  REA  Insured  Loans  ^: 

Authorization  level   

116 

116 

118 

122 

124 

596 

Outlays   

17 

46 

76 

100 

113 

352 

Subtitle  B.  Sec.  1201.  Rural  Telephone  Loans: 

Authorization  level   

15 

15 

16 

16 

17 

79 

Outlays  

1 

5 

8 

11 

13 

38 

Subtitle  B.  Sec.  1202.  Reorganization  of  Rural 

Development  Functions: 

Authorization  level   

-1 

-2 

-5 

-6 

-10 

-23 

Outlays   

-0 

-2 

-5 

-6 

-9 

-22 

Subtitle  C.  Sec.  1343  and  1356.  Food  Stamps: 

Authorization  level  

5 

0 

0 

0 

0 

5 

Outlays   

5 

0 

0 

0 

0 

Subtitle  D.  Sec.  1403.  Agency  Consolidation: 

Authorization  level   

0 

-90 

-97 

-135 

-178 

-500 

Outlays   

0 

-83 

-96 

-132 

-175 

-486 

Subtitle  D.  Sec.  1405.  Crop  Insurance  Admin- 

istrative and  Operating  Expenses: 

Authorization  level   

-90 

-90 

-90 

-90 

-90 

-450 

Outlays  

-46 

-90 

-90 

-90 

-90 

-406 

Total: 

Authorization  level   

45 

-51 

-57 

-94 

-136 

-294 

Outlays   

-23 

-124 

-107 

-117 

-147 

-519 

'  Relative  to  the  C60  Baseline,  the  REA  insured  loan  authorizations  would  reduce  the  need  for  appropriations  and  outlays  by  the  following 
amounts: 


1994         1995         1996  1997 

1998 

Total 

Authorization  change   

Estimated  outlays   

  -50         -54         -56  -57 

  -8         -21         -34  -46 

-59 
-53 

-276 
-161 

Hess  than  $500,000. 


Title  II— Committee  on  Armed  Services 

House  of  Representatives, 
Committee  on  Armed  Services, 

Washington,  DC,  May  14,  1993. 

Hon.  Martin  Olav  Sabo, 
Chairman,  Committee  on  the  Budget, 
House  of  Representatives,  Washington,  DC. 

Dear  Mr.  Chairman:  The  Committee  on  Armed  Services  con- 
vened on  May  12,  1993  to  recommend  changes  in  direct  spending 
and  in  authorization  spending  that  would  comply  with  the  rec- 
onciliation instructions  contained  in  H.  Con.  Res.  64.  The  rec- 
ommendations adopted  by  the  committee  are  provided  in  the  en- 
closed package,  which  contains  legislative  language,  report  lan- 
guage and  a  Congressional  Budget  Office  cost  estimate. 

I  believe  the  enclosed  recommendations  will  meet  or  exceed  the 
fiscal  year  1994  Budget  Resolution  targets  for  our  committee.  The 
enclosed  report  language  underscores  the  deep  concerns  of  Mem- 
bers of  o\ir  committee  about  the  effects  of  a  1994  pay  freeze  on  the 
men  and  women  who  serve  our  nation  in  the  far  flimg  and  dan- 
gerous reaches  of  the  globe.  Our  committee  hopes  to  provide  addi- 
tional compensation  in  the  form  of  pay  and  benefit  changes  to  mili- 
tary personnel  if  funding  is  available  in  the  1994  Department  of 
Defense  Authorization  bill. 

I  have  also  enclosed  for  your  consideration  language  that  would 
make  a  technical  change  in  the  committee  language  to  correct  an 
unintended  effect  of  action  taken  by  the  Committee  on  Post  Office 
and  Civil  Service.  The  action  by  the  Post  Office  and  Civil  Service 
Committee  would  result  in  a  six-month  delay  in  the  pay  raise  for 
military  personnel  for  four  years.  This  clearly  was  not  the  intent 
of  the  Committee  on  Armed  Services.  The  markup  of  the  Post  Of- 
fice and  Civil  Service  Committee  occurred  after  our  markup  and 
too  late  for  our  committee  to  correct  this  obvious  technical  error  in 
time  to  meet  the  deadline  established  by  your  committee. 

The  attached  technical  language  would  ensure  that  the  military 
pay  raise  would  continue  to  be  effective  on  January  1  in  the  fiscal 
years  1995-1998,  as  is  the  clear  intent  of  the  committee.  I  there- 
fore ask  the  Committee  on  the  Budget  to  respect  the  intent  of  the 
Members  of  our  committee  by  including  this  technical  language 
change  in  the  reconciliation  bill.  Furthermore,  I  am  including  the 
estimate  of  the  Congressional  Budget  Office  for  the  language  that 
matches  the  committee's  intent. 

I  greatly  appreciate  your  assistance  and  cooperation,  and  that  of 
your  staff,  during  this  process,  and  I  look  forward  to  continuing  our 
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dialogue  as  these  issues  arise  during  Floor  debate  and  conference 
with  the  Senate. 
Sincerely, 

Ronald  V.  Dellums, 

Chairman. 

Report  To  Accompany  Recommendations  From  the  Committee 

ON  Armed  Services 

The  reconciliation  instructions  contained  in  H.  Con.  Res.  64  di- 
rected the  Committee  on  Armed  Services  to  reduce  two  types  of 
outlay  spending — direct  spending  and  authorization  spending.  Spe- 
cifically, the  resolution  included:  (1)  reductions  in  direct  spending 
of  approximately  $128  million  in  1994  and  $2.4  billion  over  the 
1994-1998  period;  and  (2)  reductions  in  authorization  spending  of 
$2,012  biUion  in  1994  and  $20,263  bilhon  over  the  1994-1998  pe- 
riod. 

In  directing  these  savings,  the  Committee  on  the  Budget  made 
policy  decisions  that  have  an  impact  on  legislation  under  the  juris- 
diction of  the  Committee  on  Armed  Services — ^military  retiree  cost- 
of-living  adjustments  and  military  pay  raises.  While  most  of  us  ap- 
plaud the  Committee  on  the  Budgets  deficit  reduction  efforts,  the 
committee  was  not  boimd  by  the  policy  options  delineated  in  the 
Statement  of  Managers  accompanjdng  the  Concurrent  Resolution 
on  the  Budget  for  Fiscal  Year  1994  to  achieve  the  savings. 

Section-by-Section  Explanation 

Section  2001  describes  the  action  the  committee  recommends 
with  respect  to  the  cost-of-living  adjustment  (COLA)  for  military 
retirees.  In  achieving  the  savings  associated  with  direct  spending, 
the  Committee  on  the  Budget  assumed  a  permanent  change  in  law 
whereby  mihtary  retirees,  excluding  survivors  and  disabled  retirees 
under  the  age  of  62,  would  receive  half  COLA  until  age  62.  In  fiscal 
year  1994,  the  Budget  Committee  further  assumed  a  $400  COLA 
cap  or  half  COLA,  whichever  is  lower. 

The  committee  disagreed  with  this  age  distinction  targeted  at 
military  retirees  and  felt  a  more  equitable  alternative  to  the  Com- 
mittee on  the  Budget's  recommendation  would  be  a  delay  in  the 
COLA  adjustment  appHcable  to  all  retirees.  Under  the  committee 
recommendation,  all  military  retirees  would  receive  their  full 
COLA  on  a  delayed  schedule.  Specifically,  pajonent  of  the  COLA 
would  be  delayed  by  four  months  the  first  year,  and  by  three 
months  for  the  next  four  fiscal  years: 

Delay  the  fiscal  year  1994  COLA  four  months,  firom  January 
1»  1994,  imtil  May  1,  1994; 
f ;     Delay  the  fiscal  year  1995  COLA  for  an  additional  three 
months,  fi'om  May  1,  1995  until  August  1,  1995; 
Delay  the  fiscal  year  1996  COLA  for  an  additional  three 
^  ^  months,  fi*om  August  1,  1996  until  November  1,  1996; 
'     Delay  the  fiscal  year  1997  COLA  for  an  additional  three 
months  fi-om  November  1,  1997  imtil  February  1,  1998; 

Delay  the  fiscal  year  1998  COLA  for  an  additional  three 
months  fi-om  February  1,  1999  to  May  1,  1999. 
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Under  the  committee  recommendation,  survivors  and  disabled  re- 
tirees would  continue  to  receive  full  COLAs  on  January  1  of  each 
year. 

Section  2002  describes  the  committee  recommendation  on  the 
military  pay  freeze.  The  Committee  on  the  Budget  adopted  the 
President's  proposal  to  freeze  Federal  pay  in  fiscal  year  1994  and 
to  reduce  the  pay  raise  by  one  percent  below  that  currently  author- 
ized by  law  for  the  succeeding  four  years  and  included  the  savings 
associated  with  the  freeze  in  the  reconciliation  instructions. 

Although  the  committee  reluctantly  adopted  these  pay  changes, 
it  did  so  under  two  assumptions.  First,  the  committee  assumed 
that  there  would  be  no  further  end  strength  reductions  in  fiscal 
year  1994  beyond  the  cut  of  108,000  personnel  contained  in  the 
President's  budget  proposal.  Adopting  a  pay  raise  authorized  by 
current  law  and  funded  by  the  military  personnel  account  would 
have  required  an  additional  cut  of  more  than  80,000  personnel  in 
fiscal  year  1994.  Secondly,  the  committee  assumed  that  if  funding 
is  available  in  the  fiscal  year  1994  Department  of  Defense  Author- 
ization bill,  the  committee  could  provide  additional  compensation  in 
the  form  of  pay  and  benefit  changes  for  military  personnel  most  af- 
fected by  the  one-year  pay  freeze.  The  committee  remains  commit- 
ted to  the  goal  of  ensuring  that  military  pay  maintains  comparabil- 
ity with  private  sector  wage  growth. 

The  committee  has  also  forwarded  language  that  would  make  a 
technical  change  in  the  committee  language  to  correct  an  unin- 
tended effect  of  action  taken  by  the  Committee  on  Post  Office  and 
Civil  Service.  The  action  by  the  Post  Office  and  Civil  Service  Com- 
mittee would  result  in  a  six-month  delay  in  the  pay  raise  for  mili- 
tary personnel  for  four  years.  This  clearly  was  not  the  intent  of  the 
Committee  on  Armed  Services.  The  markup  of  the  Post  Office  and 
Civil  Service  Committee  occurred  after  our  markup  and  too  late  for 
our  committee  to  correct  this  obvious  technical  error  in  time  to 
meet  the  deadline  established  by  the  Committee  on  the  Budget. 

The  technical  correction  would  ensure  that  the  military  pay  raise 
would  continue  to  be  effective  on  January  1  in  the  fiscal  years 
1995-1998,  as  is  the  clear  intent  of  the  committee.  The  Chairman 
therefore  requested  the  Committee  on  the  Budget  to  respect  the  in- 
tent of  the  Members  of  our  committee  by  including  this  technical 
language  change  in  the  reconciliation  bill.  To  this  end,  the  estimate 
of  the  Congressional  Budget  Office  for  the  language  that  matches 
the  committee's  intent  is  also  included. 

Reconciliation  Language  for  Committee  on  Armed  Services 
(With  Technical  Correction) 

Title  II— Committee  on  Armed  Services 

SEC.  2001.  LIMITATION  ON  COST-OF-LIVING  ADJUSTMENTS  FOR  MILI- 
TARY RETIREES. 

Paragraph  (2)  of  section  1401a(b)  of  title  10,  United  States  Code, 
is  amended  to  read  as  follows: 

"(2)  PRE-AUGUST  1,  1986  MEMBERS.-— 

"(A)  General  rule.— The  Secretary  shall  increase  the 
retired  pay  of  each  member  and  former  member  who  first 
became  a  member  of  a  iiniformed  service  before  August  1, 
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1986,  by  the  percent  (adjusted  to  the  nearest  one-tenth  of 
1  percent)  by  which — 

"(i)  the  price  index  for  the  base  quarter  of  that  year, 
exceeds 
"(ii)  the  base  index. 
"(B)  Special  rule  for  fiscal  years  1994  through 
^   .  .^     1998. — In  the  case  of  the  increases  in  retired  pay  that,  piu*- 
suant  to  paragraph  (1),  become  effective  on  December  1  of 
each  of  fiscal  years  1994,  1995,  1996,  1997,  and  1998,  the 
initial  month  for  which  each  such  increase  is  payable  as 
part  of  such  retired  pay  shall  (notwithstanding  such  De- 
cember 1  effective  date)  be  as  set  forth  in  the  following 
table: 

First  month  for  which 

**Fi8cal  yean  increase  is  payable: 

1994    April  1994. 

1995    July  1995. 

1996    October  1996. 

1997    January  1998. 

1998    April  1999. 

"(C)  Exclusion  of  disability  retirees  from  rolling 
COLA. — SubpEiragraph  (B)  does  not  apply  with  respect  to 
the  retired  pay  of  a  member  retired  under  chapter  61  of 
this  title". 

SEC.  2002.  ELIMINATION  OF  MILITARY  PAY  RAISE  FOR  FISCAL  YEAR 
1994  AND  REDUCTION  IN  THE  AMOUNT  OF  THE  RAISE  FOR 
FISCAL  YEARS  1995  THROUGH  1998. 

(a)  Fiscal  Year  1994 —During  fiscal  1994,  no  increase  in  the 
rates  of  basic  pay,  basic  allowance  for  quarters,  or  basic  allowance 
for  subsistence  of  members  of  the  imiformed  services  shall  be  made 
or  take  effect  pursuant  to  section  1009  of  title  37,  United  States 
Code. 

(b)  Additional  One  Percent  Reduction  in  Subsequent  Fiscal 
Years. — If  the  General  Schedule  of  compensation  for  Federal  clas- 
sified employees  is  increased  under  section  5303  of  title  5,  United 
States  Code,  as  amended  by  title  X  of  this  Act,  during  fiscal  year 
1995,  1996,  1997,  or  1998,  the  elements  of  compensation  of  mem- 
bers of  the  uniformed  services  shall  likewise  be  increased  during 
that  fiscal  year  in  the  manner  provided  in  section  1009  of  title  37, 
United  States  Code,  based  on  the  corresponding  increase  imder  sec- 
tion 5303  of  title  5,  United  States  Code  (as  so  amended). 

(c)  Effective  Date  of  Raises. — ^Notwithstanding  subsections  (a) 
and  (b)(1)  of  section  1009  of  title  37,  United  States  Code,  during 
the  10-year  period  beginning  on  January  1,  1994,  any  increase  in 
the  elements  of  compensation  of  members  of  the  imiformed  services 
that  is  required  to  be  made  imder  such  section  during  a  fiscal  year 
shall  take  effect  on  January  1  of  that  year  rather  than  on  the  date 
the  corresponding  increase  under  section  5303  of  title  5,  United 
States  Code,  as  amended  by  title  X  of  this  Act,  takes  effect. 
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U.S.  Congress, 
Congressional  Budget  Office, 

Washington,  DC,  May  14,  1993. 

Hon.  Ronald  V.  Dellums, 

Chairman,  Committee  on  Arm^d  Services, 

House  of  Representatives,  Washington,  DC, 

Dear  Mr.  Chairman:  The  Congressional  Budget  Office  has  pre- 
pared the  enclosed  cost  estimates  for  the  alternative  sets  of  provi- 
sions reducing  spending  in  programs  within  the  jurisdiction  of  the 
House  Committee  on  Armed  Services. 

The  estimates  included  in  the  attached  report  represent  the 
1994-1998  effects  on  the  federal  budget  and  on  the  budget  resolu- 
tion baseline  of  the  Committee's  legislative  proposals.  CBO  under- 
stands that  the  staff  of  the  Committee  on  the  Budget  will  be  re- 
sponsible for  interpreting  how  the  savings  contained  in  these  legis- 
lative proposals  measure  against  the  budget  resolution  reconcili- 
ation instructions. 

If  you  wish  further  details  on  this  estimate,  we  will  be  pleased 
to  provide  them. 
Sincerely, 

Robert  D.  Reischauer, 

Director. 

Enclosure. 

CONGRESSIONAL  BUDGET  OFFICE  COST  ESTIMATE 

1.  Bill  title:  Title  II,  Reconciliation  Language  for  Committee  on 
Armed  Services. 

2.  Bill  status:  The  first  of  two  versions  as  provided  by  the  staff 
of  the  House  Armed  Services  Committee  on  May  12,  1993. 

3.  Bill  purpose:  To  reduce  expenditures  authorized  by  the  House 
Committee  on  Armed  Services  in  response  to  budgetary  require- 
ments established  for  that  Committee  by  the  Concurrent  Resolu- 
tion on  the  Budget  for  fiscal  year  1994. 

4.  Estimated  cost  to  the  Federal  Government: 


[By  fiscal  years,  in  millions  of  dollars] 


1994 

1995 

1996 

1997 

1998 

Direct  spending: 

Estimated  budget  authority  

  -214 

-354 

-476 

-552 

-743 

Estimated  outlays  

  -214 

-354 

-476 

-552 

-743 

Authorization  of  appropriations: 

Estimated  budget  authority   

  -2,117 

-3,953 

-4,739 

-5,707 

-6,539 

Estimated  outlays  

  -2,012 

-3,853 

-4,686 

-5,643 

-6,574 

Basis  of  estimate 

Direct  Spending:  Currently,  military  retirement  pay  is  adjusted 
to  reflect  increases  in  the  Consumer  Price  Index  (CPI)  with  cost- 
of-living  adjustments  (COLA)  that  are  made  annually,  beginning 
with  the  benefit  check  paid  in  January.  CBO's  baseline  assumes  a 
3  percent  COLA  in  1994,  and  2.7  percent  COLAs  in  1995  through 
1998.  Section  2001  would  delay  COLA  payments  in  1994  through 
1998.  In  1994,  the  COLA  payment  would  be  delayed  four  months 
firom  January  to  May.  After  1994,  COLAs  would  be  paid  every  15 
months  rather  than  every  12  months. 
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The  estimated  savings  are  based  on  CBO  baseline  assumptions 
regarding  future  changes  in  the  CPI  and  futiire  outlays  for  military 
and  coast  guard  retirement  pay.  COLAs  for  disabled  retirees  and 
siu^vor  benefits  are  not  affected  by  this  provision. 

Authorization  of  Appropriations:  The  CBO  baseline  assumes  mili- 
tary pay  costs  rise  with  the  projected  increases  in  the  Employment 
Cost  Index  (ECI).  Section  2002  would  deny  a  military  pay  raise  for 
1994  and  would  tie  future  pay  raises  to  the  increase  in  the  level 
of  General  Schedule  employee  compensation  as  provided  in  Title  X 
of  this  year's  ReconciUation  Act.  Based  on  reconciliation  language 
issued  by  the  House  Post  Office  and  Civil  Service  Committee  on 
May  13,  CBO  assumes  that  the  General  Schedule  raises  would  be 
indexed  to  previous  increases  in  the  ECI,  less  1.5  percentage  points 
for  1995  through  1997  and  less  one-half  percentage  point  in  1998. 
The  effective  date  for  these  raises  would  be  July  1  in  each  year. 
This  would  result  in  lower  pay  costs  than  those  in  the  baseline. 
The  pay  fi-eeze  in  1994  would  save  $2,117  million  in  budget  author- 
ity relative  to  the  CBO  baseline,  and  the  total  savings  over  five 
years  resulting  fi*om  the  freeze  and  the  lower  pay  raises  in  1995 
through  1998  would  amoimt  to  $23,154  million. 

5.  Estimated  cost  to  State  and  local  governments:  None. 

6.  Estimate  comparison:  This  estimate  assumes  that  military  pay 
raises  for  1995  through  1998  are  effective  on  July  1  of  each  year. 
CBO  has  also  prepared  an  estimate  of  another  version  of  this  bill 
which  specifies  an  effective  date  of  January  1  for  those  raises. 

7.  Previous  CBO  estimate:  None. 

8.  Estimate  prepared  by:  Mary  Helen  Petrus  and  Amy  Plapp. 

9.  Estimate  approved  by:  C.G.  Nuckols,  Assistant  Director  for 
Budget  Analysis. 

CONGRESSIONAL  BUDGET  OFFICE  COST  ESTIMATE 

1.  Bill  title:  Title  II,  Reconciliation  Language  for  Committee  on 
Armed  Services. 

2.  Bill  status:  The  second  of  two  versions  as  provided  by  the  staff 
of  the  House  Armed  Services  Committee  on  May  13,  1993. 

3.  Bill  purpose:  To  reduce  expenditures  authorized  by  the  House 
Committee  on  Armed  Services  in  response  to  budgetary  require- 
ments established  for  that  Committee  by  the  Concurrent  Resolu- 
tion on  the  Budget  for  fiscal  year  1994. 

4.  Estimated  cost  to  the  Federal  Government: 

[By  fiscal  years,  In  millions  of  dollars] 


1994 

1995 

1996 

1997 

1998 

Direct  spending: 

Estimated  budget  authority   

  -214 

-354 

-476 

-552 

-743 

Estimated  outlays  

  -214 

-354 

-476 

-552 

-743 

Authorization  of  appropriations: 

Estimated  budget  authority  

  -2,117 

-3,298 

-4,172 

-5,166 

-5,850 

Estimated  outlays  

  -2,012 

-3,231 

-4,117 

-5,103 

-5,800 

Basis  of  estimate 

Direct  Spending:  Currently,  military  retirement  pay  is  adjusted 
to  reflect  increases  in  the  Consumer  Price  Index  (CPI)  with  cost- 
of-living  adjustments  (COLA)  that  are  made  annually,  beginning 
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with  the  benefit  check  paid  in  January.  CBO's  baseline  assumes  a 
3  percent  COLA  in  1994,  and  2.7  percent  COLAs  in  1995  through 
1998.  Section  2001  woTild  delay  COLA  payments  in  1994  through 
1998.  In  1994,  the  COLA  payment  would  be  delayed  four  months 
from  January  to  May.  After  1994,  COLAs  would  be  paid  every  15 
months  rather  than  every  12  months. 

The  estimated  savings  are  based  on  CBO  baseline  assimiptions 
regarding  future  changes  in  the  CPI  and  futiire  outlays  for  military 
and  coast  guard  retirement  pay.  COLAs  for  disabled  retirees  and 
survivor  benefits  are  not  affected  by  this  provision. 

Authorization  of  Appropriations:  The  CBO  baseline  assumes  mili- 
tary pay  costs  rise  with  the  projected  increases  in  the  Employment 
Cost  Index  (ECI).  Section  2002  would  deny  a  mihtary  pay  raise  for 
1994  and  woiild  tie  future  pay  raises  to  the  increase  in  the  level 
of  General  Schedule  employee  compensation  as  provided  in  Title  X 
of  this  year's  Reconciliation  Act.  This  section  would  also  set  the  ef- 
fective date  of  the  raises  as  January  1  in  each  year.  Based  on  rec- 
oncihation  language  issued  by  the  House  Post  Office  and  Civil 
Service  Committee  on  May  13,  CBO  assumes  that  the  General 
Schedule  raises  would  be  indexed  to  previous  increases  in  the  ECL, 
less  1.5  percentage  points  for  1995  mrough  1997  and  less  one-half 
percentage  point  in  1998.  This  would  residt  in  lower  pay  costs  than 
those  in  the  baseline.  The  pay  freeze  in  1994  woidd  save  $2,117 
milHon  in  budget  authority  relative  to  the  CBO  baseline,  and  the 
total  savings  over  five  years  resiilting  from  the  freeze  and  the 
lower  pay  raises  in  1995  through  1998  would  amo\mt  to  $20,604 
million. 

5.  Estimated  cost  to  State  and  local  governments:  None. 

6.  Estimate  comparison:  This  estimate  assumes  that  military  pay 
raises  for  1995  throu^  1998  are  effective  on  January  1  of  each 
year.  CBO  has  also  prepared  an  estimate  of  another  version  of  this 
bill  which  links  the  timing  of  military  pay  raises  to  that  of  General 
Schedule  employees  as  provided  in  reconciUation  language  issued 
by  the  House  Post  Office  and  Civil  Service  Committee.  That  esti- 
mate assumes  pay  raises  occur  on  July  1.    - 

7.  Previous  CBO  estimate:  None. 

8.  Estimate  prepared  by:  Mary  Helen  Petrus  and  Amy  Plapp. 

9.  Estimate  approved  by:  C.G.  Nuckols,  Assistant  Director  for 
Budget  Analysis. 

Changes  in  Existing  Law  Made  by  Title  II  of  the  Bill,  as 

Reported 

In  compUance  with  clause  3  of  rule  XIII  of  the  Rides  of  the  House 
of  Representatives,  changes  in  existing  law  made  by  title  II  of  the 
bill,  as  reported,  are  shown  as  follows  (existing  law  proposed  to  be 
omitted  is  enclosed  in  black  brackets,  new  matter  is  printed  in  ital- 
ic, existing  law  in  which  no  change  is  proposed  is  shown  in  roman): 

Section  1401a  of  Title  10,  United  States  Code 

§  1401a.  Adjustment  of  retired  pay  and  retainer  pay  to  re- 
flect changes  in  Consumer  Price  Index 

(a)  *  *  * 

(b)  CosT-OF-LiviNG  Adjustments  Based  on  CPI  Increases .— 
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(1)  In  general. — Effective  on  December  1  of  each  year,  the 
Secretary  of  Defense  shall  increase  the  retired  pay  of  members 
and  former  members  entitled  to  that  pay  in  accordance  with 
paragraphs  (2)  and  (3). 

[(2)  Pre-august  1,  1986  MEMBERS —The  Secretary  shall  in- 
crease the  retired  pay  of  each  member  and  former  member  who 
first  became  a  member  of  a  imiformed  service  before  August  1, 
1986,  by  the  percent  (adjusted  to  the  nearest  one-tenth  of  1 
percent)  by  which — 

[(A)  the  price  index  for  the  base  quarter  of  that  year,  ex- 
ceeds 

[(B)  the  base  index.] 

(2)  Pre-august  i,  wse  members  — 

(A)  General  rule, — The  Secretary  shall  increase  the  re- 
tired pay  of  each  member  and  former  member  who  first  be- 
came a  member  of  a  uniformed  service  before  August  1, 
1986,  by  the  percent  (adjusted  to  the  nearest  one-tenth  of  1 
percent)  by  which — 

(i)  the  price  index  for  the  base  quarter  of  that  year, 
exceeds 

(ii)  the  base  index. 

(B)  Special  rule  for  fiscal  years  1994  through 
1998. — In  the  case  of  the  increases  in  retired  pay  that,  pur- 
suant to  paragraph  (a),  become  effective  on  December  1  of 
each  of  fiscal  years  1994,  1995,  1996,  1997,  and  1998,  the 
initial  month  for  which  each  such  increase  is  payable  as 
part  of  such  retired  pay  shall  (notwithstanding  such  De- 
cember 1,  effective  date)  be  as  set  forth  in  the  following 
table: 

First  month  for  which 


Fiscal  year:  increase  is  payable: 

1994    April  1994. 

1995    July  1995. 

1996    October  1996. 

1997    January  1998. 

1998    April  1999. 


(C)  Exclusion  of  disability  retirees  from  rolling 
COLA— Subparagraph  (B)  does  not  apply  with  respect  to 
the  retired  pay  of  a  member  retired  under  chapter  61  of  this 
title. 


ADDITIONAL  VIEWS  OF  MRS.  SCHROEDER 


As  members  of  the  Committee  grapple  with  tough  choices  on  the 
budget,  the  defense  drawdown,  and  the  specific  issues  of  a  pay 
freeze  and  cost  of  Hving  adjustments,  at  least  one  of  those  choices 
should  be  for  some  budget.  If  s  too  easy  to  just  say  no  to  all  of  the 
choices.  Surely  no  one  would  advocate  no  budget  at  all. 

Incredibly,  that  is  precisely  what  9  of  our  colleagues  on  the  other 
side  of  the  aisle  did  when  the  budget  resolution  was  considered  on 
the  floor.  This  is  the  woi^t  possible  course  and  shows  an  abdication 
of  leadership. 

For  those  other  13  minority  members  who  were  brave  enough  to 
cast  a  vote  for  a  budget,  both  the  Kasich  and  Solomon  substitutes 
for  which  they  voted  included  the  President's  pay  fi-eeze  proposal 
as  well  as  no  COLA  for  mihtary  retirees  prior  to  age  62. 

I  find  it  interesting  to  sit  as  the  committee  considers  these  dif- 
ficult reconcihation  recommendations  and  Hsten  to  the  rhetoric 
against  pay  fi-eezes  and  for  COLAs  by  members  who  either  voted 
for  no  budget  at  all  or  earlier  agreed  with  the  majority  on  these 
issues. 
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DTSSENTTNG  VIEWS  OF  MESSRS.  FLOYD  D.  SPENCE,  BOB 
STUMP,  DUNCAN  HUNTER,  HERBERT  H.  BATEMAN, 
cIAMES  V.  HANSEN,  CURT  WELDON,  JON  KYL,  ARTHUR 
l^VENEL,  JR.,  ROBERT  K.  DORNAN,  JOEL  HEFLEY,  RON- 
ALD K.  MACHTLEY,  JIM  SAXTON,  RANDY  "DUKE" 
Cl^NNINGHAM,  JAMES  M.  INHOFE,  STEPHEN  E.  BUYER, 
AND  PETER  G.  TORKILDSEN,  MRS.  TILLIE  K.  FOWLER, 
AND  MESSRS.  JOHN  M.  MCHUGH,  JAMES  M.  TALENT, 
TERRY  EVERETT,  AND  ROSCOE  G.  BARTLETT 

We  rejected  the  FY  94  Concurrent  Budget  Resolution's  treatment 
of  military  personnel,  their  families,  and  military  retirees,  and  con- 
sequently all  twenty-two  committee  Republicans  voted  against  re- 
porting reconciliation  recommendations  back  to  the  Budget  Com- 
mittee that  will  detrimentally  impact  the  entire  military  commu- 
nity. 

We  have  heard  the  voices  of  our  political  leaders  calling  for  defi- 
cit reduction.  We  agree,  the  deficit  must  come  down.  We  have  also 
heard  the  voice  of  our  President  calling  for  military  personnel  and 
military  retirees  to  share  in  the  pain  that  will  be  necessary  if  we 
ever  hope  to  reduce  our  national  debt.  We  do  not  agree,  however, 
that  those  who  have  sacrificed  and  continue  to  sacrifice  for  their 
nation  ought  to  be  treated  the  same  as  everyone  else.  Moreover, 
even  if  we  agreed  with  the  Concurrent  Budget  Resolution's  "equal 
treatment"  premise,  the  Administration's  budget  and  Congressional 
Democrats'  spending  plan  does  not  spread  the  pain  of  deficit  reduc- 
tion equitably. 

We  believe  that  the  Administration  and  the  Concurrent  Budget 
Resolution  demand  far  more  of  the  military  than  its  fair  share.  For 
example: 

Under  the  FY  94  Concurrent  Budget  Resolution,  non-defense 
discretionary  spending  will  grow  by  $30  billion  over  the  next 
five  years. 

From  that  same  baseline,  defense  spending  will  decline  by 
$186  billion.  These  cuts  are  in  addition  to  the  eight  consecutive 
years  of  real  decline  in  defense  spending  that  have  occurred 
since  1985. 

Even  as  defense  resources  continue  to  decline,  defense  com- 
mitments at  home  and  around  the  world  grow.  As  General 
Colin  Powell  recently  told  this  committee,  "There  are  many 
more  entries  on  my  dance  card  this  year  than  *  *  *  last  year." 
Declining  defense  resources  coupled  with  increasing  defense  com- 
mitments at  home  and  abroad  place  untenable  demands  on  mili- 
tary servicemembers  and  their  families.  For  example: 

U.S.  Marine  Corps  and  Navy  personnel  now  spend  up  to  six 
months  of  every  year  away  from  home  and  family,  either  de- 
ployed, or  preparing  for  deployments. 
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There  is  no  longer  any  semblance  of  job  security  in  the  U,S. 
military  as  DOD  released  178,000  active-duty  servicemembers 
last  year  alone. 

One  Army  unit  has  already  been  deployed  for  four  consecu- 
tive Christmases — serving  overseas  away  from  home  and  fami- 
lies. 

Numbers  only  begin  to  tell  the  story  of  the  sacrifices  being  made 
by  our  military  personnel  and  their  famihes  as  a  result  of  the  de- 
fense drawdown.  When  a  human  face  is  put  on  the  drawdown,  the 
"real"  price  becomes  apparent.  For  example: 

A  Navy  Master  Chief  recently  completed  a  42-month  tour  of 
sea  duty,  32  months  of  it  deployed  away  from  home.  That  tour 
included  two  deployments  to  the  Persian  Gulf,  one  to  the  North 
Atlantic  and  numerous  training  exercises.  His  wife,  who  en- 
dured Desert  Storm  with  a  husband  and  a  daughter  deployed, 
often  comforted  herself  with  the  thought  that  the  family  sac- 
rifices were  patriotic  and  would  be  rewarded. 

Shortly  after  beginning  shore  duty,  the  family  bought  a 
house,  put  their  daughter  in  college,  and  were  beginning  to  get 
reacquainted  as  a  family,  when  the  master  chief  was  selected 
for  early  retirement.  The  service  member  and  his  family  were 
traumatized.  They  felt  they  didn't  deserve  to  be  forced  into 
early  retirement,  or  forced  to  leave  the  Navy.  They  described 
the  impact  as  "a  kick  in  the  stomach." 
The  principal  problem  with  the  FY  94  Concurrent  Budget  Resolu- 
tion and  consequent  reconciliation  instructions  to  our  committee  is 
that  the  only  options  we  have  all  end  up  disproportionately  hurting 
military  retirees  and/or  military  personnel. 

The  Concurrent  Budget  Resolution  instructed  the  Armed  Serv- 
ices Committee  to  report  legislation  to  reduce  direct  spending  for 
programs  within  our  jurisdiction  by  $2.3  billion  over  five  years.  The 
only  significant  sources  of  direct  spending  within  our  committee's 
jurisdiction  are  the  Military  Retirement  ISnist  Fund  and  the  Edu- 
cational Benefits  Trust  Fund.  For  the  committee  to  meet  its  rec- 
onciliation target  for  direct  spending,  the  only  options  before  us  in- 
volved tampering  with  retiree  cost  of  hving  allowances  or  edu- 
cational assistance  for  veterans  and  reservists.  We  do  not  believe 
either  is  a  viable  option.  The  importance  of  preserving  and  employ- 
ing these  recruiting  and  retention  incentives  during  the  on-going 
defense  builddown  cannot  be  overstated. 

The  Concurrent  Budget  Resolution  also  instructed  the  Armed 
Services  Committee  to  report  legislation  reducing  authorization  lev- 
els by  $20.2  billion  over  five  years.  Having  to  meet  both  FY  94  and 
five-year  outlay  reduction  targets  also  presented  us  with  untenable 
options — either  accept  the  proposed  cut  in  mihtary  pay  or  cut  addi- 
tional personnel  from  the  force  in  order  to  provide  some  level  of  pay 
increase  to  those  who  remain.  We  reject  both  options  in  light  of  the 
already  significant  on-going  reductions  in  mihtary  manpower. 

The  idea  that  a  mihtary  pay  freeze  is  justified  because  all  should 
share  in  the  nation's  deficit  reduction  effort  also  ignores  recent 
trends  in  military  pay.  In  the  last  10  years,  mihtary  pay  has  lagged 
7.8%  behind  inflation,  and  11.7%  behind  civihan  pay.  Support  for 
the  FY  94  Concurrent  Budget  Resolution  is  support  for  a  program 
that  will  cause  military  pay  to  fall  at  least  21%  behind  the  civihan 
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sector.  The  military  is  a  decidedly  middle  class  institution  that  is 
already  lagging  behind  the  civilian  sector  and  therefore  should  not 
be  asked  to  bear  the  burden  of  deficit  reduction.  For  example: 

Between  70%  and  80%  of  all  enlisted  personnel  in  the  mili- 
tary earn  less  than  $30,000  per  year — the  income  group  the 
President  has  promised  to  hold  harmless. 

50%  of  the  enlisted  personnel  in  the  Army,  46%  in  the  Ma- 
rine Corps,  26%  in  the  Navy  and  18%  in  the  Air  Force  earn 
less  than  $20,000  per  year.  Of  these  personnel,  118,000  are  mi- 
norities, 112,000  have  faimilies  and  6,500  are  single  parent 
famihes. 

Approximately  20,000  enlisted  men  and  their  families  are 
currently  eligible  for  food  stamps. 
We  know  that  large  pay  comparability  gaps  were  a  major  reason 
why  quality  people  quit  the  military  services,  or  decided  not  to  join 
at  all,  in  the  late  1970s.  Pay  was  a  primary  factor  underl)dng  the 
ineffective,  hollow  military  of  the  1970s  that  had  to  be  rebuilt  in 
the  1980s.  Today,  we  have  no  desire  to  repeat  the  mistakes  of  the 
past. 

Proposing  that  military  personnel,  their  families  and  retirees  ac- 
cept a  sharp  cut  in  pay,  or  a  substantial  reduction  in  retirement 
benefits — all  under  the  ruse  of  asking  all  civil  servants  to  share  in 
the  pain  of  deficit  reduction — is  an  affront  to  those  who  serve,  and 
those  who  have  served.  We  have  no  choice  but  to  reject  it. 

We  cannot  in  good  conscience  support  any  effort  that  asks  the 
men  and  women  in  iiniform,  and  the  commimity  that  supports 
them,  to  unreasonably  and  unequally  share  in  addressing  an  eco- 
nomic burden  that  the  Administration  and  the  Congress  do  not 
take  seriously.  Unfortunately,  that  is  exactly  what  the  FY  94-98 
budget  reconciliation  process  has  asked  of  the  Armed  Services 
Committee. 


Title  III— Committee  on  Banking,  Finance  and  Urban  Affairs 

House  of  Representatives, 
Committee  on  Banking,  Finance  and  Urban  Affairs, 

Washington,  DC,  May  14,  1993. 

Hon.  Martin  Sabo, 

Chairman,  Committee  on  the  Budget,  House  Office  Building,  Wash- 
ington, DC. 

Dear  Mr.  Chairman:  On  May  6,  1993,  the  Committee  on  Bank- 
ing, Finance  and  Urban  Affairs,  with  a  quorum  present,  approved 
a  reconciliation  package  pursuant  to  the  requirements  of  the  Budg- 
et Act. 

The  enclosed  material  is  the  legislative  language  and  the  report 
documents  reflective  of  the  adopted  views  of  the  Banking  Commit- 
tee. Under  the  niles,  I  understand  that  these  materials  will  be  in- 
corporated into  the  report  your  Committee  will  file  in  the  House. 

On  behalf  of  the  Members  of  the  Banking  Committee,  I  sincerely 
want  to  thank  you  and  your  Committee  for  the  assistance  you  have 
given  to  the  Banking  Committee  in  the  preparation  of  the  reconcili- 
ation package. 
Sincerely, 

Henry  B.  Gonzalez, 

Chairman. 


Committee  on  Ways  and  Means, 

House  of  Representatives, 
Washington,  DC,  May  5,  1993. 

Hon.  Henry  B.  Gonzalez, 

Chairman,  Committee  on  Banking,  Finance  and  Urban  Affairs, 
House  of  Representatives,  Rayhum  House  Office  Building, 
Washington,  DC. 
Dear  Mr.  Chairman:  I  imderstand  that  the  reconciliation  tar- 
gets of  the  Committee  on  Banking,  Finance  and  Urban  Affairs  as- 
sume approval  of  an  Administration  proposal  to  authorize  and  re- 
quire the  Department  of  Housing  and  Urban  Development  (HUD) 
to  conduct  computer  matches  of  income  data  provided  by  families 
assisted  (or  expected  to  be  assisted)  under  HUD  housing  programs 
using  income  data  maintained  by  the  Internal  Revenue  Service 
(IRS)  on  these  same  families.  As  formulated  by  the  Clinton  Admin- 
istration, this  proposal  includes  certain  amendments  to  section 
6103  of  the  Internal  Revenue  Code.  Such  amendments  are  nec- 
essary to  authorize  disclosure  by  the  IRS  of  confidential  taxpayer 
return  information. 

I  also  imderstand  that  you  intend  to  include  those  portions  of 
this  provision  which  are  within  your  Committee's  jurisdiction  in 
your  reconciliation  legislation.  Therefore,  it  is  my  intention  to  lay 

(83) 


84 


before  the  Committee  on  Ways  and  means  at  its  upcoming  markup 
all  of  the  tax  related  provisions  proposed  by  the  Clinton  Adminis- 
tration, including  the  Internal  Revenue  Code  amendments  author- 
izing the  IRS  to  share  taxpayer  return  information  with  HUD  for 
purposes  of  verifying  income  eligibility.  I  imderstand  that  the 
Budget  Committee  will  credit  any  projected  budget  savings  attrib- 
utable to  those  IRS/HUD  data  sharing  provisions  exclusively  to  the 
Committee  on  Banking. 

As  you  may  know,  it  is  the  practice  of  the  Ways  and  Means  Com- 
mittee to  conduct  its  markup  using  a  conceptual  format.  Accord- 
ingly, I  have  enclosed  the  relevant  material  from  the  Committee's 
markup  document  describing  the  tax  portion  of  the  Administra- 
tion's proposal. 

I  look  forward  to  working  with  you  and  your  staff  on  this  matter 
of  mutual  concern. 
With  warm  regards,  I  am 
Sincerely  yours, 

.        ,    ^     ^  Dan  RosTENKOWSKi, 

J:  Chairman. 

Enclosure. 

WAYS  AND  MEANS  COMMITTEE  MARKUP  OF  ADMINISTRATION'S 
REVENUE  PROPOSALS 

(Prepared  by  the  staff  of  the  Joint  Committee  on  Taxation,  May  4,  1993) 

2.  Access  to  tax  information  by  the  Department  of  Housing 
and  Urban  Development 

k^^;      f         Present  Law 

The  Internal  Revenue  Code  prohibits  disclosure  of  tax 
returns  and  return  information  of  taxpayers,  except  for 
disclosure  to  certain  Governmental  entities  in  certain  enu- 
merated instances  (sec.  6103).  Unauthorized  disclosure  is 
a  felony  punishable  by  a  fine  not  exceeding  $5,000  or  im- 
prisonment of  not  more  than  five  years,  or  both  (sec.  7213). 
An  action  for  civil  damages  also  may  be  brought  for  vuiau- 
thorized  disclosure  (sec.  7431).  Any  authorized  recipient  of 
return  information  must  maintain  a  system  of  safeguards 
to  protect  against  unauthorized  disclosure  of  the  informa- 
tion. 

Administration's  Proposal 

The  proposal  would  permit  disclosure  of  certain  tax  re- 
turn information  to  the  Department  of  Housing  and  Urban 
Development  (HUD)  to  assist  HUD  in  verifying  eligibility 
for  certain  HUD  programs.  Such  tax  return  disclosure 
would  be  permitted  only  with  respect  to  applicants  for  and 
participants  in  HUD  programs  who  have  executed  consent 
forms  under  section  904(b)(3)  of  the  Stewart  B.  McKinney 
Homeless  Assistance  Amendments  Act  of  1988. 


85 


Under  the  proposal,  HUD  would  be  required  to  comply 
with  the  safeguards  presently  contained  in  the  Code  (gov- 
erning the  use  of  disclosed  tax  information). 

Effective  Date 

The  proposal  would  be  effective  on  the  date  of  enact- 
ment. 

Section-by-Section  Analysis  of  Reconciliation  Recommenda- 
tions FOR  Fiscal  Year  1994  by  the  Committee  on  Banking, 
Finance  and  Urban  Affairs 

section  3001 — ^NATIONAL  DEPOSITOR  PREFERENCE 

This  section  amends  the  Federal  Deposit  Insurance  Act  to  re- 
quire receivers  of  failed  insured  depository  institutions  to  give  pri- 
ority to  depositors  over  general  creditors  when  distributing  assets 
of  failed  banks  and  thrifts.  This  section  estabhshes  a  priority 
scheme  that  receivers  must  follow  when  distributing  assets  from 
failed  institutions,  including  paying  administrative  expenses,  de- 
positors and  employees,  other  than  senior  executive  officers,  prior 
to  general  creditors  and  shareholders. 

This  section  preempts  state  laws  to  the  extent  that  they  provide 
for  a  priority  scheme  that  is  inconsistent  with  the  federal  scheme. 

SECTION  3002— TRANSFER  OF  FEDERAL  RESERVE  SURPLUSES 

This  section  prohibits  the  Federal  Reserve  from  increasing  the 
funds  in  its  surplus  accoimt  in  excess  of  the  amount  equal  to  3  per- 
cent of  the  totsQ  paid-in  capital  and  surplus  of  the  member  bamks 
in  fiscal  years  1994  through  1998.  Additionally,  it  requires  the  Fed- 
eral Reserve  Board  to  transfer  $106  million  in  fiscal  year  1997  and 
$107  million  in  fiscal  year  1998  from  the  surplus  accoimt  to  the 
Treasury.  During  these  two  fiscal  years,  the  Federal  reserve  banks 
are  prohibited  from  replenishing  their  surplus  accounts  to  com- 
pensate for  any  of  the  $213  million  that  they  must  transfer  to  the 
Federal  Reserve  Board  for  transfer  to  the  Treasury. 

SECTION  3003— USE  OF  RETURN  DATA  FOR  INCOME  VERIFICATION 
UNDER  CERTAIN  HOUSING  ASSISTANCE  PROGRAMS 

Amends  section  904  of  the  Stewart  B.  McKinney  Homeless  As- 
sistance Amendments  Act  of  1988,  which  prevents  fraud  and  abuse 
in  housing  and  urban  development  programs. 

Amends  section  904(b)  to  give  the  Secretary  of  HUD  the  author- 
ity to  require  applicants  and  participants  of  HUD  programs  involv- 
ing initial  and  periodic  review  of  income,  including  the  Indian 
Housing  program  under  Title  II  of  the  United  States  Housing  Act 
of  1937,  to  sign  a  consent  form  authorizing  the  Secretary  to  request 
the  Commissioner  of  Social  Security  and  the  Secretary  of  the 
Treasury  to  release  return  information  concerning  the  applicants 
and  participants  pursuant  to  the  Internal  Revenue  Code.  The  sole 
purpose  for  the  release  of  information  is  to  verify  income  informa- 
tion pertinent  to  the  appHcant's  or  participant's  ehgibility  or  level 
of  benefits. 


86 


AiihukIh  Miction  [H)A(r.)(2)(A)  to  protract  jif)fjli(!nntH  for,  and  n;cipi- 
tintH  o(,  Ix^nt^fitH  und(;r  IIUI)  oroj'rjirnH  from  irnprop(}r  uh(;  of  infor- 
mation ohtniniid  |)urHuant  to  tnc;  InUirnal  K(;v(;nu(i  Code;.  I^imitH  ih(t 
UH(^  o(  Hucli  information  to  1)  vciriflcation  of  (;Iipjibility  for  or  hivel 
of  boncifitH;  2)  to  inform  an  own(;r  or  f)uf>lic  houwinf^  ni^itncy  that  an 
applicant'H  or  (>arti(:ipant'H  (ili^il)ility  for  or  l(;v(il  of  b(;n(;fHH  ih  un 
(•(•rtain,  and  to  reciucHt  Hucfi  ownc^r  or  f)ul)lic  houHinj^  a^(oncy  to  vcr 
ify  th('  anplicant'H  or  parlictipant's  inconn;  information. 

Am(in(lH  H(;ction  \H)A(v.)(2)(\i)  in  r(;(|uir(i,  bctfon;  an  applicant's  or 
participant's  Ix'ntifltH  can  b(i  t(irminat(id,  d(ini(id,  HUHp(;nd(;d  or  re- 
(IuccmI,  ind(rp('nd(!nt  vcTification  of  information  r(;coiv(id  by  a  Fed- 
(iral,  Static  or  local  a^^t^ncy,  public  liousinf^  af((;ncy  or  owner,  1)  re- 
f^ardin^^  the  amount  of  an  ai)plicant'H  or  participant's  other  earn- 
inj(H  or  income,  in  addition  to  wa^^css  and  un(;mployment  compensa- 
tion Ix^ncilltH;  2)  wh(^th(ir  the;  af)plicant  or  participant  had  access  to 
such  other  (^arnini^H  or  income;  and  'A)  wh(in  th(»y  actually  rciceived 
it. 

Amends  section  9()4(c)(2)(C)  to  require  that  an  applicant  or  par- 
ticinant  b(^  j^iven  th(^  ofinortunity  to  cont(ist  fmdinj^s  based  on  veri- 
fied information  made  l)y  the  aj^cuicy  or  owner  at  a  hearinj^  that 
provides  the  basic  (^h^nK^nts  of  (lu(i  procciss. 

Amends  section  i)()4(c)(,'0(A)  to  mak(^  subject  to  penalty  a  know- 
inj(  and  willful  obtaining  of  Int(;rnal  Revenue  Code  information 
under  false  pr(^t(Mises,  or  a  knowinj^  or  willful  disclosure  of  such  in- 
formation, by  any  officc^r  or  ernployiH^  of  IIUI)  or  any  public  housing 
a/M'ncy,  and  any  ownc^r  (or  (;mi)loye(»  thc^reof")  rcisponsible  for  deter- 
minin/(  elij^jibility  for  or  I(^v(m  of  b(;nefUs.  Amends  section 
9()4(c)(.'n( li)  1()  /^ive  an  applicant  or  participant  affected  by  a  neg- 
ligcuit  or  knowing  disclosurt^  of  Internal  Revenue  Code  information 
the  right  to  bring  a  civil  action  for  damages  against  any  officer  or 
employee  of  any  public  housing  agency  or  owner  (or  employee 
thereof)  resf)onsible  for  the  unauthorized  action. 

SECTION  :U)(M — (IN MA  HKMIC  (UJARANTEE  FEES 

Amends  scn  tion  'U)(>(g)(-0  of  th(^  National  Housing  Act  to  require 
that  fees  charged  for  ihv,  guaranty  of,  or  commitment  to  guaranty, 
midticlass  securities  biickiul  by  a  trust  or  pool  of  securities  or  notes 
guarantied  by  the  Association  shall  be  charged  by  the  Association 
in  an  amount  not  to  exceed  the  value,  as  determined  by  the  Asso- 
ciation, of  the  guarant(H^  or  commitment  to  guarantee.  Requires  the 
Association  to  tid^e  such  action  as  may  be  necessary  to  reasonably 
assun*  that  such  portion  of  the  value  of  the  guaranties  or  commit- 
ments to  guaranty  as  the  Association  determines  is  appropriate  ac- 
crues to  the  benefit  of  future  mortgagors  under  the  mortgages  by 
or  upon  which  such  securities  or  notes  are  backed. 

Re(juir(\M  the  Association  to  submit  a  report  to  Congress  for  each 
fiscal  year,  describing  any  activities  of  the  Association  with  respect 
to  guarantying  and  making  commitments  to  guaranty  multiclass 
S(H*urities.  Requires  the  report  to  be  submitted  not  later  than  90 
days  after  the  end  of  the  fiscal  year  for  which  the  report  is  made 
and  re(iuirt\s  it  to  identify  the  extent  of  such  activities  during  the 
fiscid  year,  the  size  of  each  transaction  closed  during  the  fiscal  year 
involving  such  securities,  the  number  of  mortgages  involved  in  each 
such  transaction,  and  the  amount  of  fees  charged  and  earned  by 
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the  Association  for  such  transactions,  including  an  estimate  of  the 
portion  of  the  value  that  accrues  to  the  mortgagor. 

Requires  the  Association  to  provide  for  the  initial  implementa- 
tion of  the  program  by  notice  published  in  the  Federal  Register, 
which  notice  wiU  be  effective  upon  publication,  with  an  opportunity 
for  pubHc  comment.  The  Association  is  required  to  issue  regula- 
tions for  such  program  not  later  than  12  months  after  pubUcation 
of  the  notice. 

SECTION  3005 — MUTUAL  MORTGAGE  INSURANCE  FUND  PREMIUMS 

Requires  the  Secretary  of  HUD  to  increase  the  rate  at  which  the 
Secretary  earns  the  Federal  Housing  Administration  (FHA)  insur- 
ance single  premium  payment  collected  at  the  time  of  insurance  of 
a  mortgage  that  is  an  obHgation  of  the  Mutual  Mortgage  Insurance 
Fund  (MMI).  In  establishing  the  increased  rate,  the  Secretary  is  re- 
quired to  consider  any  current  audit  findings  and  reserve  analyses 
and  information  regarding  the  expected  average  duration  of  mort- 
gages that  are  obhgations  of  the  MMI  fund  and  may  consider  any 
other  information  tibat  the  Secretary  determines  to  be  appropriate. 

Explanation  of  the  Legislation 

To  comply  with  the  instructions  of  the  conference  agreement  on 
the  budget  resolution  to  reduce  the  deficit  by  $3,758  billion  for  fis- 
cal years  1994  through  1998,  the  Committee  has  approved  a  num- 
ber of  mesisures  to  reduce  direct  spending  and  authorizations  and 
increase  revenues.  The  Committee  has  paissed  provisions  to  re- 
quire: 

(1)  the  Resolution  Trust  Corporation  ("RTC")  and  the  Fed- 
eral Deposit  Insurance  Corporation  ("FDIC")  to  give  priority  to 
depositors  in  distributing  assets  of  failed  insured  depository  in- 
stitutions, 

(2)  the  Federal  Reserve  Board  to  transfer  money  to  the 
Treasury  fi'om  its  surplus  funds  account, 

(3)  the  Grovemment  National  Mortgage  Association 
("GNMA")  to  charge  fees  for  the  guaranty  or  commitment  of 
multiclass  securities  backed  by  mortgages,  known  as  Real  Es- 
tate Mortgage  Investment  Conduits  ("REMICs"), 

(4)  the  Department  of  Housing  and  Urban  Development 
("HUD**)  to  verify  the  income  of  applicants  to,  or  participants 
in,  assisted  housing  programs,  to  determine  their  eUgibihty  for 
benefits  and  the  appropriate  level  of  benefits,  and 

(5)  HUD  to  accelerate  the  rate  at  which  the  one-time  up- 
fi'ont  mortgage  insurance  premium  is  recognized  on  an  FHA- 
insured  loan. 

Depositor  preference 

This  provision  amends  the  Federal  Deposit  Insurance  Act  to  give 
depositors  a  preference  over  general  creditors  and  shareholders 
when  a  receiver  distributes  assets  fi-om  failed  banks  and  thrifts. 
Currently,  the  FDIC  pays  depositors  on  a  pro  rata  basis  with  gen- 
eral creditors  when  distributing  the  assets  of  a  failed  national  bank 
or  a  state  bank  in  a  state  that  does  not  have  a  depositor  preference 
law.  Depositor  preference  will  increase  the  amoimt  of  the  distribu- 
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lion  l()  (Ic^poHil-orH  of  fnili^d  iiiHtitutionH.  HocuuHCi  tho  FDIO  is  huI) 
rof^iilrd  l<»  llu'  claimH  ol"  iiiHurcd  ilcpoHitorH,  it  will  incnuiH(;  ilH  nt 
vovrty  and  Uii^irlon'  rrali/.c  a  navinj^H  undc^r  a  dc^poHitor  pn^fc^ninccr 
Hclicnio. 

Ahnnl,  ,'{()  Hlali^H  liav<'  dcpoHitor  prclrrcncc  lawH.  Under  thin  provi- 
sion, IhcHr  Hlalr  lawH  will  he  pn'('ini)l.('d  if,  and  to  tlu^  i^xU^nt,  th(iy 
arr  incoiiHiHtriit  with  thin  law.  The  ConnnittiHi  (;xp(;ctH  V\)\C  to 
proinnli'jatc  rr|.(ulati()nH  to  impU^nu^nt  thin  proviHion.  1 

Fviirntl  Ursvrtw  surplus  funds 

TluH  |)roviHion  rccpiin^H  the  Kcdc^ral  KcHcrvc^  hoard  to  tranHler 
$!()(>  nnllion  in  liHcal  yvnr  1997  and  $107  nnllion  in  fiHcal  yt^ar 
li)i)H  (Voni  the  I'V'dcral  ItcHt'rvc^'n  HurpluH  fund  to  the  Tr(^aHiiry.  At 
tlu^  (Mul  ol"  11)92,  the  l<\'d(Mal  Kchim  vc  had  in  cxcchh  of  hillion  in 
il.M  HnrpluH  Innd.  The  l^'cdcral  KcHcrvc'H  nracticc^  has  bvxm  to  match  j 
(iindH  in  tlu'  Hnr[)UiH  account  with  tlioHr  in  the  paid-in  capital  1 
account.  Under  (Iuh  provision,  in  fiscal  years  1994  through  1998, 
tht^  l«'ed(M*al  Reserve  is  prohihited  ("roni  uicr(^asin^  the  surplus  ac- 
count to  e(jual  the  paid  in  capital  account  beyond  3%  of  m(^mber 
hanks'  paid  up  capital  stock  and  surplus. 

The  ('onunittee  intends  that  (he  $213  million  to  be  transferred  ' 
to  (he  Treasury  in  (Iscal  yeius  1997  and  1998  will  be  fluids  from 
(he  surplus  account  (hat  would  not  otherwise  have  been  trans- 
ferred (()  (he  Treasui  y  by  the  Federal  Reserve  Hoard.  Furthermore, 
(he  ('onnui((ee  in(ends  that  the  Federal  Reserve  will  not  artificially 
inflate  its  optM-atinji  ex[)enses,  or  take  any  other  actions  that  would 
resuK  in  the  (ransfer  of  less  mouthy  to  the  Treasury  than  would 
otherwise  be  the  case.  Additionally,  once  the  funds  are  transferred 
((>  (he  Treasury  from  the  surplus  account,  the  Federal  Reserve  is 
prohibilt'd  from  replenishing;  those  funds  diUMnj^:  fiscal  years  1997 
and  1998. 

SKtTlON  :UH);{     USK  OV  K1<:TIIKN  data  von  IN(X)MK  VKRIFK'ATION 
UNDKK  CKWTAIN  UOUSINCJ  ASSISTAN(^K  IMKHlllAMS 

The  Committee  on  Hankinjj:,  Finance  and  Urban  Affairs  is  re- 
quired under  (lie  Fiscal  Year  1994  Concurrent  Budget  Resolution 
to  providt*  budget  savings  of  a[)proximately  $1.6  billion  through  the 
incoiiu*  veriflcafion  of  llUl)  program  a[)plicants  or  participants. 
This  rtHiuirtMuent  was  initially  presented  to  (Congress  in  the  Feb- 
ruary 1993  Congrt\Msional  Budget  OtTice's  publication  entitled,  Re- 
ducing the  Deficit:  Spending  and  Revenue  Options. 

The  Committee  report  complies  with  this  budget  savings  require- 
ment by  anuMiding  seclion  904  of  the  Stewart  B.  McKinney  Home- 
less Assis(ance  Amendments  Act  of  1988,  which  prevents  fraud  and 
abuse  in  housing  and  commimity  development  programs,  to  author- 
ize the  Secretary  of  Housing  and  Urban  Development  to  utilize  in-  f 
come  return  data,  pursuant  to  the  Internal  Revenue  Code,  to  verify 
or  crossmatch  the  income  of  applicants  and  participants  of  HUD 
programs.  I 

The  (\)mmittee  notes  that  in  order  to  achieve  budgetary  savings,  i 
corresponding  changes  must  be  made  to  the  Internal  Revenue  [ 
Code,  fhest^  amendments  have  been  made  separately  in  the  provi- 
sions reported  out  by  the  House  Ways  and  Means  Committee  for 
budget  reconciliation.  The  Committee  received  a  letter  dated  May  . 
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5,  1993,  in  which  the  House  Ways  and  Means  Committee  stated 
that  it  would  mark-up  the  changes  required  to  be  made  to  conform 
the  Internal  Revenue  Code  to  the  changes  regarding  use  of  return 
information  made  by  section  3003.  The  letter  also  stated  that  the 
House  Budget  Committee  will  credit  any  projected  savings  attrib- 
utable to  this  provision  exclusively  to  the  House  Banking  Commit- 
tee. A  copy  of  the  letter  is  attached. 

The  Committee  is  concerned  that  the  budget  process,  once  again, 
has  mandated  housing  poUcy,  and  that  this  income  matching  re- 
quirement, in  particular,  raises  concerns  regarding  administrative 
burdens  for  housing  providers  and  privacy  concerns  with  regard  to 
households  receiving  housing  assistance. 

Under  c\irrent  law,  HUD  has  the  authority  to  require  applicants 
and  participants  of  HUD  programs  involving  a  review  of  income,  to 
sign  a  consent  form  authorizing  HUD,  public  housing  agencies,  or 
owners,  to  request  salary  and  wage  information  from  an  applicant's 
or  participant's  current  or  previous  employers,  and  to  match  this 
income  information  with,  wage  and  claim  information  provided  by 
the  State  agency  that  administers  the  State's  unemployment  com- 
pensation law. 

Current  law  specifically  provides  that  the  consent  form  cannot  be 
used  to  request  taxpayer  return  information  protected  by  section 
6103  of  the  Internal  Revenue  Code.  The  Committee  bill  however 
would  change  this  prohibition  by  giving  HUD  the  authority  to  re- 
quire appHcants  and  participants  to  sign  a  consent  form  which 
would  authorize  HUD  to  request  wage  and  other  information  from 
returns  submitted  to  the  Commissioner  of  Social  Security  and  the 
Secretary  of  the  Treasury. 

The  Committee  bill  would  apply  these  income  matching  require- 
ments to  appHcants  and  participants  of  most  federally  assisted  sub- 
sidized housing  and  community  development  programs  adminis- 
tered by  HUD,  which  are  under  the  Committee's  jurisdiction.  The 
Committee  bill  would  also  apply  this  income  matching  require- 
ment, as  well  as  the  current  income  verification  requirements 
under  Section  904  in  existing  law,  to  Indian  housing  programs 
under  Title  II  of  the  United  States  Housing  Act  of  1937.  The  Com- 
mittee has  made  this  amendment  to  Indian  Housing  programs  for 
purposes  of  consistency  among  all  programs  administered  by  HUD; 
however,  the  Committee  remains  concerned  that  this  change  not 
unduly  create  additional  burdens  for  the  administering  entities 
within  Indian  areas  or  infringe  on  the  rights  of  Indian  tenants. 

The  Committee  bill  clearly  intends  that  the  sole  purpose  for  re- 
leasing this  income  data  to  HUD  is  to  verify  a  program  applicant's 
or  participant's  income  in  order  to  cross  match  the  data  originally 
given  to  HUD  by  these  persons.  In  addition,  the  Committee  wishes 
to  emphasize  that  this  provision  authorizes  release  of  return  infor- 
mation only  to  HUD,  and  not  to  pubHc  housing  agencies  or  owners. 
This  is  in  contrast  to  current  law  that  authorizes  public  housing 
agencies  and  owners  to  obtain  non-return  salary  and  wage  informa- 
tion. Under  the  Committee  amendments,  HUD,  and  not  pubHc 
housing  authorities  and  owners,  will  have  the  sole  authority  and 
responsibility  for  obtaining  retiirn  information. 

The  Committee  is  concerned  about  the  release  of  data  generally, 
and  is  specifically  concerned  about  the  potential  impact  on  the  pri- 
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vacy  rights  of  tenants  by  this  provision.  Poor  people  who  are  eco- 
nomically dependent  on  the  federal  government  should  not  have  tc 
forfeit  their  civil  liberties  as  the  price  of  subsidized  housing  assist-  \ 
ance.  The  Committee  expects  HUD  to  closely  monitor  the  imple- 
mentation of  this  provision  to  ensure  that  privacy  rights  are  not; 
compromised,  and  will  direct  HUD  to  inform  the  Committee  of  any^ 
information  that  it  may  receive  regarding  imwarranted  disclosiirci 
or  abuse  of  the  information  obtained.  The  Committee  reemphasizes ! 
that  no  tenant  or  applicant  who  discloses  all  financial  information! 
relating  to  an  application  or  recertification  can  be  required  to  signj 
a  HUD  release  form  until  such  form  has  been  revised  in  consulta-! 
tion  with  interested  parties,  in  accordance  with  Section  903  of  the; 
Housing  and  Community  Development  Act  of  1992,  Public  Law 
102-550. 

The  Committee  bill  also  includes  income  return  information 
within  the  protection  provided  in  existing  law.  Current  law  protects 
against  improper  use  of  information  obtained  fi*om  the  State  unem- 
ployment compensation  agency,  by  limiting  that  information  to  ver- 
ification of  an  applicant's  or  recipient's  eligibility  for  or  level  of  ben-  i 
efits,  or  to  inform  an  owner  or  public  housing  agency  that  an  appli- 
cant's or  participant's  eligibility  for  or  level  of  benefits  is  uncertain, 
and  to  request  the  owner  or  public  housing  agency  to  verify  the  in- 
come information. 

Current  law  prohibits  Federal,  State  or  local  agencies,  public 
housing  agencies,  or  owners,  fi"om  terminating,  den3dng,  suspend- 
ing, or  reducing  an  applicant's  or  participant's  benefits,  prior  tOj 
independently  verifying  information  relating  to  the  amoimt  of  anj 
applicant's  or  participant's  wages  or  unemployment  compensation, 
whether  they  had  access  to  those  wages  or  benefits,  and  when  they 
were  actually  received.  The  Committee  bill  also  changes  existing! 
law  to  require  information  on  an  applicant's  or  participant's  "other 
earnings  and  income"  to  be  independently  verified. 

Under  current  law,  applicants  and  participants  are  to  be  in- 
formed of  findings  made  oy  the  agency  or  owner  on  the  basis  of  the 
verified  information,  and  to  be  given  an  opportunity  to  contest  such! 
findings  in  the  same  manner  as  applies  to  other  information  and 
findings  relating  to  eligibility  factors  \mder  the  program.  The  Com- 
mittee bill  changes  existing  law  to  require  that  apphcants  and  par- 
ticipants also  be  provided  with  the  opportunity  to  contest  findings 
at  a  hearing  that  provides  the  basic  elements  of  due  process. 

Finally,  existing  law  provides  that  a  knowing  and  willful  obtain- 
ing of  information  from  the  State  unemployment  compensation 
agency  under  false  pretenses,  or  disclosure  of  such  information,  by 
an  officer  or  employee  of  HUD  or  any  public  housing  agency,  and 
any  owner  responsible  for  determining  eligibility  for  or  level  of  ben- 
efits, is  a  misdemeanor  subject  to  a  fine  of  not  more  than  $5,000. 
In  addition,  an  applicant  or  participant  affected  by  a  neglig:ent  or 
knowing  disclosure  of  wage  information  may  bring  a  civil  action  for 
damages  against  any  officer  or  employee  of  any  public  housing 
agency  or  owner  responsible  for  the  unauthorized  action.  The  Com- 
mittee bill  adds  Internal  Revenue  Code  information  to  the  informa- 
tion that  is  covered  by  these  provisions. 

The  Committee  recognizes  that  the  assumption  of  the  Budget 
Committee  that  verification  of  tenant  income  through  cross  match- 
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ing  with  IRS  records  is  estimated  to  yield  savings  of  $1,649  billion 
over  five  fiscal  years.  The  Committee  also  notes  that  this  provision 
requires  an  expenditure  of  $5  million  in  the  first  fiscal  year  to  initi- 
ate this  effort.  The  Committee  also  understands  that  HUD  has  ini- 
tially reviewed  the  Committee  language  and  estimates  that  there 
may  need  to  be  additional  expenditures  by  the  Department  for  ad- 
ditional HUD  staff  in  order  to  carry  out  tlus  program. 

The  Committee  recognizes  that  the  actual  savings  assumed  by 
CBO  is  based  on  a  1992  study  conducted  by  the  General  Accoimt- 
ing  Office  (GAO)  entitled,  the  Misrepresentation  of  Tenant  Incomes 
in  Subsidized  Housing  Programs  (GAO  Report  92-60).  The  GAO 
found,  in  a  one-time  computer  match  of  IRS  data  with  income  in- 
formation fi'om  approximately  174,000  HUD  assisted  households, 
that  21%  of  the  assisted  households  and  xmder stated  their  incomes, 
thus  resulting  in  the  federal  government  paying  out  $41  million  in 
excess  subsidies  that  would  not  have  been  provided  had  tenants  ac- 
curately reported  actual  income. 

The  Committee  notes  that  housing  organizations,  including  the 
Council  of  Large  Pubhc  Housing  Authorities  (CLPHA),  have  indi- 
cated to  the  committee  that  there  will  almost  invariably  be  a  dis- 
parity, and  thus  difficulty  in  matching  a  tenant's  income,  between 
the  income  reported  to  the  IRS  and  that  reported  for  housing  pro- 
gram purposes.  These  reasons  include:  1)  there  are  different  defini- 
tions of  income  for  housing  programs  and  for  IRS  purposes;  2) 
there  are  differences  in  the  income  "year"  used  by  the  IRS  and 
housing  programs;  and  3)  that  tenants  are  already  subject  to  com- 
puter matching,  [ibr  example,  50%  of  existing  tenants  in  assisted 
housing  receive  one  or  more  forms  of  subsidy  which  are  already 
subject  to  IRS  verification  (i.e.  those  tenants  receiving  Aid  to  Fami- 
nes with  Dependent  Children  (AFDC),  Supplemental  Security  In- 
come (SSI),  Food  Stamps,  and  Medicaid)]. 

Furthermore,  the  Committee  is  concerned  with  the  potential  inef- 
ficiency of  implementation  of  computer  matching  by  HUD  rather 
than  the  housing  provider  since  it  is  the  latter  which  will  be 
charged  with  capping  out  the  necessary  verifications  and  providing 
tenants  with  the  due  process  opportunities.  Some  housing  groups 
have  challenged  GAO's  method  of  calculating  erroneous  rent  sub- 
sidies in  its  report  as  being  based  upon  30%  of  "total  understated 
wage,  interest  and  dividend  income"  rather  than  the  "adjusted"  in- 
come upon  which  rent  in  HUD-assisted  housing  is  based.  Finally, 
the  Committee  recognizes  that,  at  least  with  respect  to  project- 
based  subsidy  programs,  housing  providers  are  already  careful  to 
investigate  reports  of  tenants  failure  to  report  employment.  Such 
reports  may  originate  with  other  residents,  weU  aware  that  their 
rent  is  based  on  their  income,  and  unwilling  to  allow  defi"auders  to 
gain  unfair  advantage. 

SECTION  3004 — GNMA  REMIC  GUARANTEE  FEES 

Section  302  of  the  Committee  Print  provides  Government  Na- 
tional Mortgage  Association  (GNMA)  the  authority  to  charge  flexi- 
ble fees  in  a  new  multiclass  security  program  known  as  Real  Estate 
Mortgage  Investment  Conduit  (REMIC).  The  Committee  believes 
that  this  new  program  will  provide  several  benefits:  1)  investors 
will  be  able  to  purchase  securities  that  match  their  cash  flow 
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needs;  2)  borrowers  under  the  Federal  Housing  Administration 
(FHA)  and  Veterans  Administration  (VA)  single  family  home  pro- 
grams may  be  charged  lower  interest  rates  or  points  on  their  loans 
because  there  would  be  greater  demand  for  the  securities  backed 
by  these  mortgages;  and  3)  fees  charged  for  commitments  and 
guarantees  would  help  reduce  the  deficit. 

The  Committee  language  requires  GNMA  to  take  such  action  as 
may  be  necessary  to  reasonably  ensure  that  such  portion  of  the 
value  of  the  guarantees  or  commitments  to  guarantee  as  the  Asso- 
ciation determines  is  appropriate  accrues  to  the  benefit  of  future 
mortagagors  as  a  class. 

The  provision  also  requires  GNMA  to  submit  a  report  to  Con- 
gress for  each  Federal  fiscal  year,  describing  any  activities  with  re- 
spect to  guaranteeing  and  maldng  commitments  to  guarantee 
REMICs.  The  report,  to  be  submitted  not  later  than  90  days  after 
the  end  of  the  fiscal  year  for  which  the  report  is  made,  must  iden- 
tify the  extent  of  such  REMIC  activities  during  the  fiscal  year,  the 
size  of  each  transaction  closed  during  the  fiscal  year  involving  such 
securities,  the  number  of  mortgages  involved  in  each  such  trans- 
action, and  the  amount  of  the  fees  charged  and  earned  by  the  Asso- 
ciation for  such  transactions,  including  an  estimate  of  the  portion 
of  the  value  that  accrues  to  the  mortgagor. 

SECTION  3005— MUTUAL  MORTGAGE  INSURANCE  FUND  PREMIUMS 

The  Committee  bill  requires  an  accelerated  amortization  of  the 
Federal  Housing  Administration  (FHA)  up-fi'ont  premium,  by  re- 
quiring the  Secretary  of  the  Department  of  Housing  and  Urban  De- 
velopment (HUD)  to  increase  the  rate  at  which  the  one-time 
upfi'ont  insurance  premium  is  recognized.  The  purpose  of  this  pro- 
vision is  to  give  HUD  the  ability  to  adjust  the  rate  at  which  FHA 
earns  premiums  on  its  Section  203(b)  mortgage  insxirance  pro- 
grams, so  that  those  premium  earnings  are  in  line  with  expecta- 
tions of  actual  risk.  Currently,  HUD  uses  an  accoimting  schedule 
which  provides  that  the  premium  income  is  actually  accoimted  for 
over  a  28-year  period,  meaning  that  the  premium  is  actually  cred- 
ited to  HUD  on  an  annual  basis.  The  Committee  bill  gives  HUD 
the  discretion  to  accelerate  the  premiimi,  taking  into  accoimt  any 
current  audit  finding  and  reserve  analysis  and  information  regard- 
ing the  expected  average  duration  of  FHA  mortgages. 

The  Committee  expresses  its  concerns  about  the  impact  on  bor- 
rowers who  are  seeking  to  refinance  their  mortgages  in  order  to 
shorten  the  mortgage  term  and/or  decrease  the  interest  rate.  The 
Committee  believes  that  every  effort  should  be  made  by  HUD  to  re- 
tain such  seasoned,  relatively  risk-free  loans  in  the  FHA  portfolio 
to  ensure  the  safety  of  the  fund. 

In  the  event  that  it  is  not  determined  to  be  an  actuarial  sound 
approach,  the  Committee  intends  that  HUD  shall  review  other  al- 
ternative premiimi  approaches  designed  to  ensure  that  FHA  mort- 
gage insurance  is  a  viable  option  for  borrowers  seeking  to  take  ad- 
vantage of  lower  interest  rates  in  order  to  refinance  their  mort- 
gages. 
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Statements  Made  in  Accordance  With  House  Rules 

In  accordance  with  clauses  2(1)(2)(B),  2(1)(3)  and  2(1)(4)  of  Rule  XI 
of  the  Rules  of  the  House  of  Representatives,  the  following  state- 
ments are  made. 

Committee  Vote 
(Rule  XI,  clause  2(1)(2)(B)) 

The  Committee  on  Banking,  Finance  and  Urban  Affairs,  with  a 
quorum  present  and  by  voice  vote,  passed  legislation  to  confirm 
with  Budget  Act  requirements  on  May  6,  1993. 

Oversight  Findings  and  Recommendations 

(Rule  XI,  clauses  2(1)(3)  (A)  and  (D),  and  rule  X,  clauses  2(b)  (1) 
and  (2)  and  4(c)(2)) 

The  Committee  recommends  that  the  House  pass  the  legislative 
package  since  it  accomphshes  the  objectives  of  the  Budget  Act. 

Advisory  Committee  Statement 

(Section  5(b)  of  the  Federal  Advisory  Committee  Act) 

No  advisory  committee  within  the  meaning  of  section  5(b)  of  the 
Federal  Advisory  Committee  Act  are  created  by  this  legislation. 

Inflation  Impact  Statement 

(Rule  XI,  clause  2(1)(4)) 

The  Committee  finds  that  the  legislation  will  not  have  any  im- 
pact on  any  inflationary  trends  in  the  national  economy. 

Cost  Estimate  of  the  Congressional  Budget  Office  Pursuant 
TO  Section  403  of  the  Congressional  Budget  Act  of  1974 

(Rule  XI,  clause  2(1)(3)(C)) 

U.S.  Congress, 
Congressional  Budget  Office, 

Washington,  DC,  May  17,  1993. 

Hon.  Henry  B.  Gonzalez, 

Chairman,  Committee  on  Banking,  Finance  and  Urban  Affairs, 
House  of  Representatives,  Washington,  DC, 

Dr.  Mr.  Chairman:  The  Congressional  Budget  Office  has  pre- 
pared the  attached  cost  estimate  for  the  reconciliation  rec- 
ommendations of  the  House  Committee  on  Banking,  Finance  and 
Urban  Affairs. 

If  you  wish  further  details  on  this  estimate,  we  will  be  pleased 
to  provide  them. 
Sincerely, 

Robert  D.  Reischauer, 

Director. 


67-988  0-93-4 
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CONGRESSIONAL  BUDGET  OFFICE  COST  ESTIMATE 

1.  Bill  number:  Not  yet  assigned. 

2.  Bill  title:  Reconciliation  Recommendations  of  the  House  Com- 
mittee on  Banking,  Finance,  and  Urban  Affairs. 

3.  Bill  status:  As  ordered  reported  by  the  House  Committee  on 
Banking,  Finance  and  Urban  Affairs  on  May  6,  1993. 

4.  Bill  purpose:  The  bill  would  make  several  changes  in  laws  af- 
fecting direct  spending  revenues,  including  changes  that  would: 

Require  the  Federal  Reserve  to  transfer  to  the  Treasury  $213 
million  of  accumulated  surplus  capital; 

Give  the  Federal  Deposit  Insurance  Corporation  (FDIC)  and  the 
Resolution  Trust  Corporation  (RTC)  first  claim,  along  with  imin- 
sured  depositors,  on  the  assets  of  all  failed  banks  and  thrifts, 
whether  nationally-chartered  or  state-chartered; 

Increase  the  fees  the  Government  National  Mortgage  Association 
(GNMA)  can  charge  to  guarantee  mortgage-backed  securities,  such 
as  Real  Estate  Mortgage  Investment  Conduits  (REMICs); 

Increase  the  rent  paid  by  beneficiaries  of  the  Department  of 
Housing  and  Urban  Development's  (HUD's)  rental  assistance  pro- 
grams by  verifying  their  income  using  information  provided  by  the 
Internal  Revenue  Service;  and 

Require  HUD  to  increase  the  rate  at  which  it  earns  up-front  pre- 
miums collected  under  the  Mutual  Mortgage  Insurance  Fimd  sin- 
gle-family mortgage  insurance  program,  thus  resulting  in  smaller 
refunds  to  borrowers  who  prepay  their  mortgages. 

5.  Estimated  cost  to  the  Federal  Government: 

[By  fiscal  year,  in  millions  of  dollars] 

1994  1995  1996  1997  1998  1994-98 


Revenues 

Transfer  Federal  Reserve  Surplus:  Estimated 


revenue^   0 

Direct  Spending 
Depositor  preference  for  banks  and  thrifts: 

Estimated  budget  authority   0 

Estimated  outlays   -35 

Fees  for  GNMA  REMICs: 

Estimated  budget  authority   0 

Estimated  outlays   -146 

IRS  Income  Check  for  HUD  Programs: 

Estimated  budget  authority   0 

Estimated  outlays   0 

Reduce  Refunds  of  FHA  Insurance  Premiums: 

Estimated  budget  authority   -334 

Estimated  outlays    -334 

Total  Direct  Spending: 

Estimated  budget  authority   -334 

Estimated  outlays   -515 

Spending  Subject  to  Appropriation  Action 
IRS  Income  Check  for  HUD  Programs: 

Estimated  authorization  level   5 

Estimated  outlays   5 


For  revenues,  a  positive  number  indicates  a  decrease  in  the  deficit 


0 

0 

106 

107 

213 

0 

-105 

0 

-180 

0 

-220 

0 

-210 

0 

-750 

0 

-146 

0 

-146 

0 

-146 

0 

-146 

0 

-730 

0 
0 

0 

-196 

0 

-407 

0 

-419 

0 

-1,022 

-20 
-20 

-20 
-20 

-21 
-21 

-21 
-21 

-416 
-416 

-20 
-271 

-20 
-542 

-21 
-794 

-21 
-796 

-416 
-2,918 

-65 
-18 

-240 
-127 

-230 
-227 

-250 
-260 

-780 
-627 
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Basis  of  estimate 

Transfer  Federal  Reserve  Surplus  Capital:  This  provision  would 
require  the  Federal  Reserve  to  transfer  $213  million  from  its  sur- 
plus capital  accoTint  to  the  Treasury  over  the  period  from  1997  to 
1998.  Absent  any  indication  from  the  staff  of  the  Federal  Reserve 
that  it  would  act  to  circumvent  the  budgetary  effect  of  the  legisla- 
tion by  changing  its  accounting  methods,  CBO  estimates  that  the 
provision  would  increase  federal  revenues  by  $213  million  over  the 
period  from  1994  to  1998.  The  effects  of  the  provision  would  expire 
at  the  end  of  fiscal  year  1998,  however,  making  it  possible  that  the 
provision  would  raise  no  revenue  over  a  time  period  that  extends 
beyond  1998. 

The  Federal  Reserve's  pohcy  is  to  maintain  the  surplus  capital 
accoxmt,  a  form  of  retained  earnings,  equal  to  its  level  of  paid-in 
capital  from  member  banks.  The  siuplus,  currently  valued  at  about 
$3  bilhon,  is  not  taken  into  account  by  the  federal  budget.  The  Fed- 
eral Reserve  adds  to  the  surplus  accoimt  from  its  earnings,  pri- 
marily interest  on  its  holdings  of  Treasury  seciirities.  After  the 
Federal  Reserve  pays  its  operating  expenses  and  member  bank 
dividends  and  makes  its  addition  to  the  surplus  capital  account,  it 
voluntarily  remits  the  remaining  amount  of  earnings  to  the  Treas- 
ury. Such  payments  are  treated  as  revenues  in  the  budget. 

The  bill  would  make  the  Federal  Reserve  payment  of  net  earn- 
ings to  the  Treasury  mandatory  through  the  end  of  fiscal  year 
1998,  and  in  addition  would  require  the  Federal  Reserve  to  transfer 
$213  milhon  from  its  surplus  accoxmt  to  the  Treasiuy  in  1997  and 
1998.  That  transfer  would  increase  federal  revenues.  A  secondary 
effect  would  have  no  overall  impact  on  the  federal  budget:  the  Fed- 
eral Reserve  would  hold  fewer  Treasury  securities  than  it  other- 
wise would,  but  the  Treasury  Department  would  not  need  to  issue 
those  same  securities.  Federal  Reserve  net  earnings  would  de- 
crease, exactly  offset  by  lower  interest  costs  to  the  Treasury. 

Depositor  Preference:  Many  states  have  enacted  a  depositor  pref- 
erence statute  that  effectively  gives  the  FDIC  and  RTC  ("standing 
in  the  shoes"  of  insured  depositors),  along  with  all  uninsured  de- 
positors, a  first  claim  on  the  assets  of  a  failed  financial  institution 
chartered  in  those  states.  Currently,  when  banks  or  thrifts  char- 
tered in  the  non-depositor  preference  states  fail,  or  a  nationally 
chartered  financial  institution  fails,  the  FDIC  or  RTC,  uninsured 
depositors,  and  other  creditors  share  on  a  pro  rata  basis  any  recov- 
eries from  assets  that  are  sold  in  receivership.  This  bill  would  cre- 
ate a  federal  preference,  overriding  state  law,  for  depositors  at  all 
failed  national  and  state  banks  and  thrifts.  This  means  that  pro- 
ceeds from  the  sales  of  assets  in  the  future  would  first  go  to  all  de- 
positors— the  FDIC  or  RTC  (in  place  or  insured  depositors)  and  im- 
insured  depositors.  Only  when  all  depositors  have  recovered  100 
percent  of  losses  would  general  creditors  recover  anything.  Thus, 
we  expect  that  receipts  to  the  federal  deposit  insurance  funds  from 
asset  sales  would  be  higher,  and  insurance  losses  would  be  lower, 
than  imder  current  law. 

As  a  result  of  this  depositor  preference,  creditors  who  are  not  de- 
positors are  unlikely  to  recover  any  of  their  claims  on  failed  institu- 
tions. Rather,  the  federal  insurance  agencies  and  the  uninsured  de- 
positors, with  first  claim  on  the  institutions'  assets,  would  recover 


on  a  pro  rata  basis  the  amount  that  the  other  creditors  would  have 
recovered  in  states  without  a  depositor  preference  law.  Based  on 
the  recent  experience  of  resolutions  handled  by  the  FDIC  and  the 
RTC,  CBO  expects  that  about  0.7  percent  of  failed  bank  assets,  and 
0.2  percent  of  failed  thrift  assets  would  have  been  recovered  by 
general  creditors.  Because  most  of  the  deposits  in  institutions  are 
insured  (an  average  of  only  3  percent  of  banks'  deposits  are  imin- 
sured,  while  0.5  percent  of  thrifts*  deposits  are  uninsured),  the 
FDIC  and  the  RTC  would  recover  most  of  the  amounts  that  other- 
wise would  have  gone  to  general  creditors.  The  budgetary  impact, 
however,  would  occur  not  in  the  year  when  the  institution  is  re- 
solved, but  rather  over  a  period  of  five-to-seven  years  as  the  deposit 
insurance  agencies  sell  off  the  assets  of  the  fsdled  institution.  CBO 
estimates  that  a  national  depositor  preference  statute  would  result 
in  savings  of  about  $490  miUion  for  the  FDIC  over  the  1994-1998 
period  and  about  $260  milHon  for  the  RTC  for  the  same  period. 

GNMA  REMIC  Guarantee  Fees:  Current  law  Umits  to  6  basis 
points  a  year  the  fee  that  the  Government  National  Mortgage  Asso- 
ciation (GNMA)  can  charge  to  guarantee  mortgage-backed  securi- 
ties. The  Administration  beheves  that  this  is  not  sufficient  to  cover 
the  costs  associated  with  guaranteeing  multi-class  mortgage-backed 
securities,  such  as  Real  Estate  Mortgage  Investment  Conduits 
(REMICs).  This  provision  would  allow  GNMA  to  charge  higher  fees 
if  necessary.  Even  though  large  amoimts  of  privately  guaranteed 
REMICs  are  currently  being  issued,  the  presence  of  a  federal  guar- 
antee would  make  GNMA  REMICs  very  attractive  to  some  inves- 
tors. The  savings  shown  in  this  estimate  are  based  on  $50  billion 
of  GNMA  REMICs  being  guaranteed  per  year  and  represent  the  es- 
timated annual  guarantee  fee  receipts.  CBO  expects  that  the  in- 
crease in  the  fee  would  be  4  basis  points  per  year,  that  this  fee 
would  be  fully  paid  on  a  present  value  basis  when  the  guarantee 
is  granted,  and  that  the  securities  would  be  prepaid  on  average 
during  the  10th  through  the  12th  years. 

IRS  Income  Check:  HUD  cvirrently  provides  rental  assistance  to 
about  4.4  million  low-income  households.  To  quahfy  for  this  assist- 
ance, a  household  generally  must  have  income  not  exceeding  50 
percent  of  the  local  area  median.  Subsidized  households  must  pay 
30  percent  of  their  adjusted  incomes  towards  the  rental  costs.  HUD 
pays  the  difference  between  this  tenant  contribution  and  the  actual 
rent  or,  in  the  case  of  Section  8  vouchers,  the  pajmient  standard. 
Initial  eligibihty  and  the  resulting  cost  to  the  federal  government 
depend  upon  the  tenant  household's  income. 

This  provision  would  allow  the  HUD  Secretary  to  obtain  income 
data  from  the  IRS  to  verify  the  information  furnished  by  the  ten- 
ant. 

The  savings  shown  in  the  estimate  are  based  mainly  on  a  study 
released  by  the  General  Accounting  Office  (GAO)  in  1992.  For  this 
study,  the  GAO  matched  IRS  income  data  for  about  4  percent  of 
HUD-assisted  households  with  that  reported  to  HUD.  Tfds  survey 
indicated  that  in  1989  one  in  five  of  the  subsidized  tenants  may 
have  understated  their  incomes.  The  savings  estimates  for  this  op- 
tion assume  that  the  necessary  systems  at  HUD  would  be  ready  by 
the  beginning  of  1996.  CBO  also  assimied  that  the  4  percent  sam- 
ple selected  by  GAO  was  representative  of  all  assisted  households. 
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This  provision  would  have  the  effect  of  decreasing  federal  outlays 
for  subsidized  housing  by  increasing  the  required  contribution  for 
households  that  understate  their  income.  The  five-year  savings  to- 
taling about  $1.0  billion  that  appear  in  the  direct  spending  table 
represent  the  effects  of  the  proposal  on  households  under  assist- 
ance at  the  start  of  1994;  this  amount  is  direct  spending  because 
it  comes  fi*om  funds  that  have  already  been  appropriated.  The  esti- 
mated authorization  savings  are  those  that  would  be  associated 
with  additional  units  that  would  receive  assistance  over  the  1994- 
1998  period  if  the  program  were  funded  at  levels  assumed  in  the 
CBO  baseline. 

Refunds  of  Federal  Housing  Administration  (FHA)  Premiums: 
The  FHA  charges  an  up-front  premium  for  mortgages  insured 
under  its  single-family  mortgage  insurance  program.  If  a  mortgage 
is  prepaid,  part  of  that  premium  is  considered  unearned  and  is  re- 
funded to  the  borrower.  This  legislation  would  reduce  federal 
spending  by  decreasing  the  amoimt  of  unearned  premiums  re- 
funded to  FHA-insured  borrowers  who  prepay  their  mortgages  be- 
fore the  entire  up-front  premium  is  earned.  CBO's  estimate  is 
based  on  a  proposed  amortization  schedule  provided  by  HUD  offi- 
cials. Under  the  current  amortization  schedule,  premium  refunds 
are  made  to  borrowers  prepa3dng  through  the  last  two  years  of  a 
thirty-year  mortgage.  Under  the  proposed  schedule,  premiums 
would  be  considered  fully  earned  and  refunds  would  end  after 
seven  years. 

The  estimated  saving  from  decreased  refunds  have  been  cal- 
culated on  a  present-value  basis,  consistent  with  credit-reform  pro- 
cedures established  by  the  Budget  Enforcement  Act  of  1990.  The 
amount  shown  in  fiscal  year  1994  includes  the  present-value  of  all 
saving  associated  with  mortgages  insured  in  that  year  ($25  million) 
as  well  as  all  mortgages  insured  prior  to  enactment  of  this  provi- 
sion ($309  million).  The  amounts  shown  in  later  years  reflect  only 
the  impact  on  mortgages  insured  in  those  years. 

6.  Estimated  cost  to  State  and  local  governments:  None. 

7.  Estimate  comparison:  None. 

8.  Previous  CBO  estimate:  None. 

9.  Estimate  prepared  by:  James  Heam,  Mary  Maginniss,  Marjo- 
rie  Miller,  Brent  Shipp,  and  Mark  Booth. 

10.  Estimate  approved  by:  C.G.  Nuckols,  Assistant  Director  for 
Budget  Analysis. 

Changes  in  Existing  Law  Made  by  Title  III  of  the  Bill,  as 

Reported 

In  compliance  with  clause  3  of  rule  XIII  of  the  Rules  of  the  House 
of  Representatives,  changes  in  existing  law  made  by  the  bill,  as  re- 
ported, are  shown  as  follows  (existing  law  proposed  to  be  omitted 
is  enclosed  in  black  brackets,  new  matter  is  printed  in  italic,  exist- 
ing law  in  which  no  change  is  proposed  is  shown  in  roman): 

SECTION  11  OF  THE  FEDERAL  DEPOSIT  INSURANCE  ACT 

Sec.  11.  (a)  *  *  * 
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(c)  Appointment  of  Corporation  as  Conservator  or  Re- 
ceiver— 

*  *  * 

if:  ^  :ic  ^  >i«  ^ 

(13)  Additional  powers. — In  any  case  in  which  the  Corpora- 
tion is  appointed  conservator  or  receiver  under  paragraph  (4), 
(6),  (9),  or  (10)  for  any  insured  State  depository  institution — 
(A)  [subject  to  subparagraph  (B),]  this  section  shall 
apply  to  the  Corporation  as  conservator  or  receiver  in  the 
same  manner  and  to  the  same  extent  as  if  that  institution 
were  a  Federal  depository  institution  for  which  the  Cor- 
poration had  been  appointed  conservator  or  receiver;  and 
[(B)  the  Corporation  shall  apply  the  law  of  the  State  in 
which  the  institution  is  chartered  insofar  as  that  law  gives 
the  claims  of  depositors  priority  over  those  of  other  credi- 
tors or  claimants;  andj 

[(C)]  (B)  the  Corporation  as  receiver  of  the  institution 
may— 

(i)  liquidate  the  institution  in  an  orderly  manner; 
and 

(ii)  make  any  other  disposition  of  any  matter  con- 
cerning the  institution,  as  the  Corporation  determines 
is  in  the  best  interests  of  the  institution,  the  deposi- 
tors of  the  institution,  and  the  Corporation. 

(d)  Powers  and  Duties  of  Corporation  as  Conservator  or 

Receiver.— 

*  *  * 

[(11)  Distribution  of  assets.— 

[(A)  Subrogated  claims;  claims  of  uninsured  deposi- 
tors AND  OTHER  CREDITORS. — ^The  receiver  shall — 

[(i)  retain  for  the  accoimt  of  the  Corporation  such 
portion  of  the  amounts  realized  from  any  liquidation 
as  the  Corporation  may  be  entitled  to  receive  in  con- 
nection with  the  subrogation  of  the  claims  of  deposi- 
tors; and 

[(ii)  pay  to  depositors  and  other  creditors  the  net 
amounts  available  for  distribution  to  them. 
[(B)  Distribution  to  shareholders  of  amounts  re- 
maining AFTER  PAYMENT  OF  ALL  OTHER  CLAIMS  AND  EX- 
PENSES.— In  any  case  in  which  funds  remain  after  all  de- 
positors, creditors,  other  claimants,  and  administrative  ex- 
penses are  paid,  the  receiver  shall  distribute  such  funds  to 
^    the  depository  institution's  shareholders  or  members  to- 
.    gether  with  the  accounting  report  required  under  para- 
graph (15)(B).] 
(11)  Depositor  preference. — 

(A)  In  general. — Subject  to  section  5(e)(2)(C),  amounts 
,     ;      realized  from  the  liquidation  or  other  resolution  of  any  in- 
■        .   sured  depository  institution  by  any  receiver  appointed  for 
such  institution  shall  be  distributed  to  pay  claims  (other 
than  secured  claims  to  the  extent  of  any  such  security)  in 
the  following  order  of  priority: 
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(i)  Administrative  expenses  of  the  receiver. 

(ii)  Any  deposit  liability  of  the  institution. 

(Hi)  Any  claim  of  an  employee  of  the  institution, 
other  than  a  senior  executive  officer  (as  defined  by  the 
Corporation  pursuant  to  section  32(f)),  for  pay  accrued 
but  unpaid  as  of  the  date  the  receiver  was  appointed 
for  the  institution. 

(iv)  Any  other  general  or  senior  liability  of  the  insti- 
tution (which  is  not  a  liability  described  in  clause  (v) 
or  (vi)). 

(v)  Any  obligation  subordinated  to  depositors  or 
other  general  creditors  (which  is  not  an  obligation  de- 
scribed in  clause  (vi)). 

(vi)  Any  obligation  to  shareholders  arising  as  a  re- 
sult of  their  status  as  shareholders  (including  any  de- 
pository institution  holding  company  or  any  share- 
holder or  creditor  of  such  company). 

(B)  Effect  on  state  law. — 

(i)  In  general. — The  provisions  of  subparagraph  (A) 
shall  not  supersede  the  law  of  any  State  except  to  the 
extent  such  law  is  inconsistent  with  the  provisions  of 
such  subparagraph,  and  then  only  to  the  extent  of  the 
inconsistency. 

(ii)  Procedure  for  determination  of  inconsist- 
ency.— Upon  the  Corporation's  own  motion  or  upon  the 
request  of  any  person  with  a  claim  described  in  sub- 
paragraph (A)(i)  or  any  State  which  is  submitted  to  the 
Corporation  in  accordance  with  procedures  which  the 
Corporation  shall  prescribe,  the  Corporation  shall  de- 
termine whether  any  provision  of  the  law  of  any  State 
is  inconsistent  with  any  provision  of  subparagraph  (A) 
and  the  extent  of  any  such  inconsistency. 

(Hi)  Judicial  review. — The  final  determination  of 
the  Corporation  under  clause  (ii)  shall  be  subject  to  ju- 
dicial review  under  chapter  7  of  title  5,  United  States 
Code. 

(C)  Accounting  report.— Any  distribution  by  the  Cor- 
poration in  connection  with  any  claim  described  in  sub- 
paragraph (A)(vi)  shall  be  accompanied  by  the  accounting 
report  required  under  paragraph  (15)(B). 

(g)  Subrogation  of  Corporation  — 
^)  *  *  * 

******* 

(4)  Applicability  of  state  law— [If  the  Corporation]  Sub- 
ject to  subsection  (d)(ll),  if  the  Corporation  is  appointed  pursu- 
ant to  subsection  (c)(3),  or  determines  not  to  invoKe  the  author- 
ity conferred  in  subsection  (c)(4),  the  rights  of  depositors  and 
other  creditors  of  any  State  depository  institution  shall  be  de- 
termined in  accordance  with  the  applicable  provisions  of  State 
law. 
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SECTION  7  OF  THE  FEDERAL  RESERVE  ACT 

DIVISION  OF  EARNINGS 

Sec.  7.  [After  all  necessary  expenses  of  a  Federal  reserve  bank 
shall  have  been  paid  or  provided  for,  the  stockholders  shall  be  enti- 
tled to  receive  an  annual  dividend  of  6  per  centum  on  the  paid-in 
capital  stock,  which  dividend  shall  be  cumulative.  After  the  afore- 
said dividend  claims  have  been  ftdly  met,  the  net  earnings  shall  be 
paid  into  the  surplus  ftind  of  the  Federal  reserve  bank.] 

(a)  Dividends  and  Surplus  Funds  of  Reserve  Banks.— 

(1)  Stockholder  dividends  — 

(A)  In  general. — After  all  necessary  expenses  of  a  Fed- 
eral reserve  bank  have  been  paid  or  provided  for,  the  stock- 
holders of  the  bank  shall  be  entitled  to  receive  an  annual 
dividend  of  6  percent  on  paid-in  capital  stock. 

(B)  Dividend  cumulative.— The  entitlement  to  divi- 
dends under  subparagraph  shall  be  cumulative. 

(2)  Deposit  of  net  earnings  in  surplus  fund. — That  por- 
tion of  net  earnings  of  each  Federal  reserve  bank  which  remains 
after  dividend  claims  under  subparagraph  (A)  have  been  fully 
met  shall  be  deposited  in  the  surplus  fund  of  the  bank. 

(3)  Payment  to  treasury.— During  fiscal  years  1994 
through  1998,  any  amount  in  the  surplus  fund  of  any  Federal 
reserve  bank  in  excess  of  the  amount  equal  to  3  percent  of  the 
total  paid-in  capital  and  surplus  of  the  member  banks  of  such 
bank  shall  be  transferred  to  the  Board  for  transfer  to  the  Sec- 
retary of  the  Treasury  for  deposit  in  the  general  fund  of  the 
Treasury. 

[The  net  earnings  derived]  (b)  Use  OF  Earnings  Transferred 
TO  the  Treasury. — The  net  earnings  derived  by  the  United  States 
from  Federal  reserve  banks  shall,  in  the  discretion  of  the  Secretary, 
be  used  to  supplement  the  gold  reserve  held  against  outstanding 
United  States  notes,  or  shall  be  applied  to  the  reduction  of  the  out- 
standing bonded  indebtedness  of  the  United  States  under  regula- 
tions to  be  prescribed  by  the  Secretary  of  the  Treasury.  Should  a 
Federal  reserve  bank  be  dissolved  or  go  into  liquidation,  any  sur- 
plus remaining,  after  the  payment  of  all  debts,  dividend  require- 
ments as  hereinbefore  provided,  and  the  par  value  of  the  stock, 
shall  be  paid  to  and  become  the  property  of  the  United  States  and 
shall  be  similarly  applied. 

[Federal  reserve  banks]  (c)  Exemption  From  Tajcation— Fed- 
eral reserve  banks,  including  the  capital  stock  and  surplus  therein, 
and  the  income  derived  therefrom  shall  be  exempt  from  Federal, 
State,  and  local  taxation,  except  taxes  upon  real  estate. 


SECTION  904  OF  THE  STEWART  B.  MCKINNEY 
HOMELESS  ASSISTANCE  AMENDMENTS  ACT  OF  1988 

SEC.  904.  PREVENTING  FRAUD  AND  ABUSE  IN  HOUSING  AND  URBAN 
DEVELOPMENT  PROGRAMS. 

(b)  Applicant  and  Participant  Consent. — As  a  condition  of  ini- 
tial or  continuing  eligibility  for  participation  in  any  program  of  the 
Department  of  Housing  and  Urban  Development  involving  initial 
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and  periodic  review  of  an  applicant's  or  participant's  income  (in- 
cluding the  Indian  housing  program  under  title  II  of  the  United 
States  Housing  Act  of  1937),  and  to  assure  that  the  level  of  benefits 
provided  under  the  program  is  correct,  the  Secretary  may  require 
that  an  applicant  or  participant — 

(1)  sign  a  consent  form  approved  by  the  Secretary  authoriz- 
ing the  Secretary,  the  public  housing  agency,  or  the  owner  re- 
sponsible for  determining  eligibility  for  or  level  of  benefits  to 
request  current  or  previous  employers  to  verify  salary  and 
wage  information  pertinent  to  the  applicant's  or  participant's 
eligibility  or  level  of  benefits;  [and] 

(2)  sign  a  consent  form  approved  by  the  Secretary  authoriz- 
ing the  Secretary  or  the  public  housing  agency  responsible  for 
determining  eligibility  or  level  of  benefits  to  request  a  State 
agency  charged  with  the  administration  of  the  State  unemploy- 
ment law  to  release  wage  information  with  respect  to  such  ap- 
plicant or  participant  or  information  regarding  whether  such 
applicant  or  participant  is  receiving,  has  received,  or  has  made 
application  for,  unemployment  compensation,  and  the  amount 
of  any  such  compensation  being  received  (or  to  be  received)  by 
such  applicant  or  participant[.];  and 

(3)  sign  a  consent  form  approved  by  the  Secretary  authorizing 
the  Secretary  to  request  the  Commissioner  of  Social  Security 
and  the  Secretary  of  the  Treasury  to  release  information  pursu- 
ant to  section  6103(l)(7)(D)(ix)  of  the  Internal  Revenue  Code  of 
1986  with  respect  to  such  applicant  or  participant  for  the  sole 
purpose  of  the  Secretary  verifying  income  information  pertinent 
to  the  applicant's  or  participant's  eligibility  or  level  of  benefits. 

[This}  Except  as  provided  in  this  subsection,  this  consent  form 
shall  not  be  used  to  request  taxpayer  return  information  protected 
by  section  6103  of  the  Internal  Revenue  Code  of  1986. 
(c)  Access  to  [State  Employment]  Records. — 

*    *  * 

(2)  Applicant  and  participant  protections.— (A)  In  order 
to  protect  applicants  for,  and  recipients  of,  benefits  under  the 
programs  of  the  Department  of  Housing  and  Urban  Develop- 
ment fi'om  the  improper  use  of  information  obtained  pursuant 
to  the  requirements  of  section  303(i)  of  the  Social  Security  Act 
fi-om  the  State  agency  charged  with  the  administration  of  the 
State  unemployment  compensation  law  or  pursuant  to  section 
6103(l)(7)(D)(ix)  of  the  Internal  Revenue  Code  of  1986  from  the 
Commissioner  of  Social  Security  or  the  Secretary  of  the  Treas- 
ury, officers  and  employees  of  the  Department  of  Housing  and 
Urban  Development  and  (in  the  case  of  information  obtained 
pursuant  to  such  section  303(i))  representatives  of  pubhc  hous- 
ing agencies  may  only  use  such  information — 
*  *  * 

(ii)  in  the  case  of  an  owner  or  public  housing  agency  re- 
sponsible for  determining  eligibility  for  or  level  of  benefits, 
to  inform  such  owner  or  public  housing  agency  that  an  ap- 
plicant's or  participant's  eligibility  for  or  level  of  benefits 
is  uncertain  and  to  request  such  owner  or  public  housing 
agency  to  verify  such  applicant's  or  participant's  income  in- 
formation. 
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(B)  No  Federal,  State,  or  local  agency,  or  public  housing 
agency,  or  owner  responsible  for  determining  eligibility  for  or 
level  of  benefits  receiving  such  information  may  terminate, 
deny,  suspend,  or  reduce  any  benefits  of  an  applicant  or  partic- 
ipant imtil  such  agency  or  owner  has  taken  appropriate  steps 
to  independently  verify  information  relating  to — 

(i)  the  amount  of  the  wages,  other  earnings  or  income,  or 
unemplojnnent  compensation  involved, 

(ii)  whether  such  applicant  or  participant  actually  has 
(or  had)  access  to  such  wages,  other  earnings  or  income,  or 
benefits  for  his  or  her  own  use,  and 

(iii)  the  period  or  periods  when,  or  with  respect  to  which, 
the  appHcant  or  participant  actually  received  such  wages, 
other  earnings  or  income,  or  benefits. 

(C)  Such  apphcant  or  participant  shall  be  informed  by  the 
agency  or  owner  of  the  findings  made  by  the  agency  or  owner 
on  the  basis  of  such  verified  information,  and  shall  be  given  an 
opportimity  to  contest  such  findings  at  a  hearing  that  provides 
the  basic  elements  of  due  process,  in  the  same  manner  as  ap- 
plies to  other  information  and  findings  relating  to  eligibility 
factors  under  the  program. 

(3)  Penalty. — (A)  Any  person  who  knowingly  and  willfully 
requests  or  obtains  any  information  concerning  an  applicant  or 
participant  pursuant  to  the  authority  contained  in  section 
303(i)  of  the  Social  Security  Act  or  section  6103(l)(7)(D)(ix)  of 
the  Internal  Revenue  Code  of  1986  \mder  false  pretenses,  or 
any  person  who  knowingly  and  willfully  discloses  any  such  in- 
formation in  any  manner  to  any  individual  not  entitled  under 
any  law  to  receive  it,  shall  be  guilty  of  a  misdemeanor  and 
fined  not  more  than  $5,000.  The  term  "person"  as  used  in  this 
paragraph  shall  include  an  officer  or  employee  of  the  Depart- 
ment of  Housing  and  Urban  Development,  an  officer  or  em- 
ployee of  any  pubHc  housing  agency,  and  any  owner  respon- 
sible for  determining  ehgibility  for  or  level  of  benefits  (or  em- 
ployee thereof). 

(B)  Any  appKcant  or  participant  affected  by  [(i)  a  negligent 
or  knowing  disclosure  of  information  referred  to  in  this  section 
or  in  section  303(i)  of  the  Social  Security  Act  about  such  person 
by  an  officer  or  employee  of  any  public  housing  agency  or 
owner  (or  employee  thereof),  which  disclosure  is  not  authorized 
by  this  section,  such  section  303(i),  or  any  regulation  imple- 
menting this  section  or  such  section  303(i),  or]  (i)  a  negligent 
or  knowing  disclosure  of  information  referred  to  in  this  section, 
section  303(i)  of  the  Social  Security  Act,  or  section 
6103(l)(7)(D)(ix)  of  the  Internal  Revenue  Code  of  1986  about 
such  person  by  an  officer  or  employee  of  any  public  housing 
agency  or  owner  (or  employee  thereof),  which  disclosure  is  not 
authorized  by  this  section,  such  section  303 (i),  such  section 
6103(l)(7)(D)(ix),  or  any  regulation  implementing  this  section, 
such  section  303(i),  or  such  section  6103(l)(7)(D)(ix),  or  (ii)  any 
other  negligent  or  knowing  action  that  is  inconsistent  with  this 
section,  such  section  303(i),  such  section  6103(l)(7)(D)(ix),  or 
any  such  implementing  regulation  may  bring  a  civil  action  for 
damages  and  such  other  relief  as  may  be  appropriate  against 
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any  officer  or  employee  of  any  public  housing  agency  or  owner 
(or  employee  thereof  responsible  for  any  such  unauthorized  ac- 
tion. The  district  court  of  the  United  States  in  the  district  in 
which  the  affected  applicant  or  participant  resides,  in  which 
such  unauthorized  action  occurred,  or  in  which  the  applicant  or 
participant  alleged  to  be  responsible  for  any  such  imauthorized 
action  resides,  shall  have  jurisdiction  in  such  matters.  Appro- 
priate relief  that  may  be  ordered  by  such  district  courts  shall 
include  reasonable  attorney's  fees  and  other  litigation  costs. 

4c  ^  ifc  iic  ^  :ic  »ic 


SECTION  306  OF  THE  NATIONAL  HOUSING  ACT 

MANAGEMENT  AND  LIQUIDATION  FUNCTIONS — GOVERNMENT 
NATIONAL  MORTGAGE  ASSOCIATION 

Sec.  306.  (a)  *  *  * 
(g)(1)  *  *  * 

He  >i(  He  He  He  He  He 

(3)(A)  *  *  *  ■ 

(E)(i)  Notwithstanding  subparagraphs  (A)  through  (D),  fees 
charged  for  the  guaranty  of  or  commitment  to  guaranty,  multiclass 
securities  backed  by  a  trust  or  pool  of  securities  or  notes  guarantied 
by  the  Association  under  this  subsection  and  other  related  fees  shall 
be  charged  by  the  Association  in  an  amount  not  to  exceed  the  value, 
as  determined  by  the  Association,  of  the  guarantee  or  commitment 
to  guarantee.  The  Association  shall  take  such  action  as  may  be  nec- 
essary to  reasonably  assure  that  such  portion  of  the  value  of  the 
guaranties  or  commitments  to  guaranty  as  the  Association  deter- 
mines is  appropriate  accrues  to  the  benefit  of  mortgagors  under 
mortgages  executed  after  the  date  of  the  enactment  of  this  subpara- 
graph by  or  upon  which  such  securities  or  notes  are  backed. 

(ii)  For  each  Federal  fiscal  year,  the  Association  shall  submit  a 
report  to  the  Congress  describing  any  activities  of  the  Association 
with  respect  to  guarantying  and  making  commitments  to  guaranty 
multiclass  securities  described  in  clause  (i).  The  report  shall  be  sub- 
mitted not  later  than  90  days  after  the  end  of  the  fiscal  year  for 
which  the  report  is  made  and  shall  identify  the  extent  of  such  activi- 
ties during  the  fiscal  year,  the  size  of  each  transaction  closed  during 
the  fiscal  year  involving  such  securities,  the  number  of  mortgages 
involved  in  each  such  transaction,  the  amount  of  the  fees  charged 
and  earned  by  the  Association  for  such  transactions,  and  any  per- 
sons receiving  payments  for  any  services  provided  with  respect  to 
any  such  transactions  and  the  amounts  of  such  payments,  and  shall 
include  an  estimate  of  the  portion  of  the  value  of  the  guarantee  or 
commitment  to  guarantee  accruing  to  the  benefit  of  mortgagors  and 
a  description  of  any  action  taken  by  the  Association  to  ensure  such 
accrual. 

(Hi)  The  Association  shall  provide  for  the  initial  implementation 
of  the  program  for  which  fees  are  charged  under  the  first  sentence 


104 


of  clause  (i)  by  notice  published  in  the  Federal  Register.  The  notice 
shall  be  effective  upon  publication  and  shall  provide  an  opportunity 
for  public  comment.  Not  later  than  12  months  after  publication  of 
the  notice,  the  Association  shall  issue  regulations  for  such  program 
based  on  the  notice,  comments  received,  and  the  experience  of  the 
Association  in  carrying  out  the  program  during  such  period. 

*  *  *  *  *  *  * 


Title  IV— Committee  on  Education  and  Labor 

House  of  Representatives, 
Committee  on  Education  and  Labor, 

Washington,  DC,  May  17,  1993. 

Hon.  Martin  Olav  Sabo, 
Chairman,  Committee  on  the  Budget, 
House  of  Representatives,  Washington,  DC. 

Dear  Mr.  Chairman:  Pursuant  to  the  reconciliation  instructions 
contained  in  the  conference  agreement  on  the  budget  resolution  for 
Fiscal  Year  1994,  I  am  pleased  to  transmit  recommendations  ap- 
proved by  the  Committee  on  Education  and  Labor  on  May  12,  1993, 
to  reduce  direct  spending  for  programs  within  the  Committee's  ju- 
risdiction. 

The  conference  report  instructs  the  Committee  on  Education  and 
Labor  to  submit  legislation  to  reduce  direct  spending  for  programs 
within  its  jurisdiction  by  $5,817  billion  over  the  five  year  period  of 
fiscal  years  1994-1998.  The  Committee  recommendations  set  forth 
in  the  accompanjdng  legislation  respond  to  the  reconciliation  in- 
structions. 

I  hope  that  these  recommendations  will  be  of  assistance  to  your 
Committee  in  meeting  the  reconciliation  targets. 
With  kind  regards, 
Sincerely, 

William  D.  Ford, 

Chairman. 

Purpose 

The  conference  report  on  House  Concurrent  Resolution  64,  Con- 
current Resolution  Setting  Forth  the  Congressional  Budget  for  the 
United  States  Government  for  the  Fiscal  Years  1994,  1995,  1996, 
1997,  and  1998,  as  adopted  by  the  House  of  Representatives  on 
March  31,  1993,  included  instructions  to  the  Committee  on  Edu- 
cation and  Labor  to  recommend  changes  in  laws  within  its  jurisdic- 
tion sufficient  to  reduce  direct  spending  by  $5,817  billion  over  the 
period  of  fiscal  years  1994  through  1998.  Those  instructions  in- 
cluded policy  assumptions  involving  the  creation  of  a  direct  student 
loan  program,  a  requirement  that  States  share  in  the  default  costs 
associated  with  the  Federal  Family  Education  Loan  Program,  and 
changes  to  the  Employee  Retirement  and  Income  Security  Act  of 
1974  (ERISA)  to  permit  the  enhanced  identification  of  Medicare 
and  Medicaid  third-party  hability. 

The  purpose  of  the  Committee's  recommendations  set  forth  in  the 
accompan3dng  legislation  is  to  respond  to  those  instructions. 
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Committee  Action 

On  May  12,  1993,  the  Committee  on  Education  and  Labor,  by  a 
voice  vote,  with  a  quorum  being  present,  ordered  the  Committee's 
reconciliation  recommendations,  as  amended,  favorably  reported  to 
the  Committee  on  the  Budget.  The  Committee  earlier  adopted,  by 
voice  vote,  an  amendment  offered  by  Mr.  Petri  expressing  the  sense 
of  the  Committee  on  Education  with  respect  to  student  loans  collec- 
tions by  the  Internal  Revenue  Service. 

Summary 

The  Committee's  reconcihation  recommendations: 

Create  a  new  direct  loan  program  to  take  the  place  of  the  ex- 
isting guaranteed  student  loan  program; 

Reqviire  States  to  assume  a  portion  of  the  responsibility  for 
default  costs  associated  with  excessive  default  rates  for  student 
loans  within  a  State;  and 

Amend  the  Employee  Retirement  Income  Security  Act  of 
1974  to  permit  the  identification  and  allocation  of  proper  third 
party  Habihty  with  respect  to  Medicare  and  Medicaid  coverage 
under  health  plans. 

Statement 

student  LOAN  REFORM  ACT  OF  1993 

The  Committee  recommendation  provides  for  sweeping  changes 
to  the  current  student  loan  programs.  Part  B  of  Title  IV  (Federal 
Family  Education  Loan  program)  would  be  phased  out  over  a  four- 
year  period,  and  Part  D  (Federal  Direct  Loan  Demonstration  pro- 
gram) would  be  replaced  by  the  Federal  Direct  Student  Loan  Pro- 
gram (FDSLP).  These  changes  are  foimded  on  two  basic,  borrower- 
oriented  principles.  First,  the  process  by  which  a  student  and  his 
or  her  parents  can  obtain  loans  for  the  student's  postsecondary 
education  would  be  simplified,  and  the  cost  of  the  student  loan  pro- 
gram to  taxpayers  and  borrowers  will  be  reduced.  Second,  any  stu- 
dent wanting  to  take  a  lower-pajdng  job  that  serves  his  or  her  com- 
mimity  would  be  encouraged  to  do  so  through  flexible  and  afford- 
able repayment  terms  for  education  loans. 

The  first  principle  generates  reforms  to  the  "front  end"  of  the 
current  system,  that  is,  to  the  mechanisms  for  obtaining  and  fi- 
nancing a  student  loan.  The  current  system  of  7,800  lenders,  46 
guarantee  agencies  and  numerous  servicers  and  secondary  markets 
is  error-prone,  hard  to  monitor  and  cimibersome  to  borrowers  and 
schools.  Under  the  FDSLP,  student  loans,  including  loans  for  par- 
ents of  students,  would  be  obtained  directly  fi"om  the  student's  in- 
stitution of  higher  education,  without  appUcation  to  an  outside 
lender.  The  proposed  program  would  eliminate  the  complex  proce- 
dures of  obtaining  a  loan  from  a  qualified  lender,  loan  insurance 
by  guaranty  agencies  and  reinsurance  by  the  Secretary  of  Edu- 
cation and  the  fi-equent  sale  of  loans  to  secondary  markets  and 
other  holders.  Under  the  FDSLP  most  students  would  be  able  to 
receive  all  their  financial  aid  through  "one-stop  shopping"  at  their 
institution's  financial  aid  office. 
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Qualified  institutions  of  higher  education  that  chose  to  do  so  and 
were  approved  by  the  Secretary  would  originate  an  education  loan 
for  the  student  or  the  student's  parents.  Institutions  which  origi- 
nated loans  would  receive  an  administrative  fee  for  each  borrower 
served.  Institutions  would  not  be  required  to  originate  loans.  A  stu- 
dent at  a  participating  institution  of  higher  education  that  did  not 
qualify  or  wish  to  originate  FDSLP  loans  would  be  able  to  obtain 
his  or  her  loans  directly,  as  well,  through  another  institution  of 
higher  education  or  an  agency  that  would  act  as  an  "alternative" 
originator  of  student  loans. 

Institutions  would  be  only  responsible  for  originating  loans  to 
students  and  parents.  The  responsibility  for  servicing  loans  would 
be  undertaken  by  contractors  selected  by  and  responsible  to  the  De- 
partment of  Education. 

It  is  important  to  note  that  the  funding  for  this  program  would 
be  treated  as  mandatory  or  entitlement  spending  as  is  the  case 
with  the  current  student  loan  program.  Direct  loan  capital  will  not 
be  limited  by  congressional  appropriations,  and  there  will  be  no 
gaps  in  access  to  capital  for  any  eligible  student  or  parent.  The 
mandatory  spending  for  this  program  would  include  all  aspects  of 
the  program:  the  loan  capital  and  administrative  and  servicing 
costs. 

The  second  principle  generates  reforms  that,  for  the  most  part, 
focus  on  the  "back  end"  of  the  system,  that  is,  repa)anent  of  loans 
by  student  borrowers  or  their  parents.  In  this  area,  the  FDSLP 
would  provide  for  a  variety  of  flexible  repayment  plans — including 
fixed,  extended,  graduated  and  income-contingent  schedules.  Bor- 
rowers would  choose  the  repajonent  option  best  suited  to  their  indi- 
vidual needs.  All  student  borrowers  in  the  proposed  program  would 
be  able  to  choose  from  these  repa3nnent  plans.  Student  borrowers 
who  have  Federal  Family  Education  Loan  program  loans  under  the 
current  system  could  also  repay  their  loans  based  on  their  income. 
Students  will  also  be  able  to  change  their  repayment  schedule  if 
their  circumstances  change.  These  repayment  plans  would  likely 
discourage  defaults,  since  borrowers  would  be  better  able  to  man- 
age the  repayment  of  their  loans.  These  repayment  plans  would 
also  encourage  students  to  seek  postsecondary  education,  since  loan 
repajonent  would  be  less  burdensome.  They  would  also  permit  stu- 
dents to  pursue  public  service  either  for  a  few  years  after  complet- 
ing their  education  or  as  a  career  since  their  loan  burden  need 
never  be  disproportionate  to  their  income. 

Students  would  receive  significant  additional  benefits  imder  the 
FDSLP.  Students  currently  pay,  on  average,  6.5%  of  loan  principal 
as  an  origination  fee  and  insurance  premium — an  amoimt  which  is 
deducted  from  their  loan  proceeds.  Under  the  FDSLP,  students  will 
pay  a  fee  of  5%  while  the  program  is  being  phased  in  and  3.65% 
once  the  program  is  fully  phased  in.  In  addition,  when  the  FDSLP 
is  fully  phased  in,  the  interest  rate  for  student  borrowers  would  be 
approximately  .6%  lower  than  the  current  program.  In  short,  stu- 
dents would  receive  more  of  the  money  they  borrowed  up  front  to 
pay  for  their  postsecondary  educational  costs,  and  students  would 
repay  their  loans  at  a  lower  interest  rate,  reducing  their  repajmient 
burden. 
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ThciHO  reforms  to  the  student  loan  system  would  also  result  in 
sit^nificant  cost  savings  to  taxpayers.  Expected  savings  from  the 
proposed  direct  lending  system  are  estimated  to  be  $4.3  billion 
through  fiscal  year  1998,  with  an  additional  $2  billion  each  year 
after  the  FDSLP  is  fully  implemented.  These  savings  would  con- 
form to  the  policy  assumptions  and  instructions  to  the  Education 
and  Labor  Committee  contained  in  the  FY  1994  budget  resolution. 

Dirtict  loans  have  been  extensively  considered  by  the  Committee. 
During  the  past  two  and  one-half  years,  direct  loans  have  been 
wid(ily  discussed  in  the  press  as  well  as  being  the  subject  of  numer- 
ous reports  and  analyses  by  the  Congressional  Budget  Office,  the 
General  Accounting  Office,  the  Congressional  Research  Service,  the 
Department  of  Education,  the  Office  of  Management  and  Budget 
and  various  other  public  and  private  organizations.  During  the 
Committee's  deliberations  on  the  reauthorization  of  the  Higher 
Education  Act  in  the  last  Congress,  direct  loans  were  discussed  by 
24  witnesses  in  13  different  hearings,  including  three  hearings  in 
Washington,  D.C.  and  10  field  hearings.  Most  of  one  Washington 
hearing  on  student  loans  was  devoted  to  direct  loans.  In  fact,  the 
reauthorization  legislation  reported  by  the  Committee  contained  a 

Ehased-in  direct  loan  very  similar  to  the  program  contained  in  this 
ill. 

The  Committee  also  wishes  to  express  its  intent  with  respect  to 
some  specific  aspects  of  the  direct  loan  program. 

First,  the  Committee  directs  the  Department  of  Education  to 
make  every  reasonable  effort  to  ensure  that  minority-  and  women- 
owned  businesses  and  minority-controlled  joint  ventures  receive 
competitive  procurement  contracts  under  the  direct  loan  program 
for  such  services  as:  principal  and  interest  loan  collections,  de- 
faulted loan  collections,  default  prevention  programs,  central  data 
systems  development  and  operation  and  such  other  services  as  the 
Secretary  may  determine  to  be  necessary  to  effect  the  direct  loan 
program.  The  Department  is  further  directed  to  report  annually  to 
the  Committee  on  Education  and  Labor  on  the  level  of  minority 
contracting  achieved  under  the  direct  loan  program  and  the  efforts 
undertaken  to  ensure  participation  by  minority-  and  women-owned 
businesses. 

Second,  the  Committee  notes  that  section  454(a)(1)(D)  relating  to 
institutional  participation  agreements  eliminates  the  requirement 
that  all  institutions  participating  in  the  direct  loan  program  delay 
for  30  days  the  disbursement  of  loans  to  first-year  borrowers.  How- 
ever, the  Secretary  may  require  individual  institutions  to  imple- 
ment delayed  disbursement  where  such  action  would  protect  the  fi- 
nancial interest  of  the  United  States  or  promote  the  purposes  of 
the  direct  loan  program. 

Third,  the  Committee  intends  that  the  provision  in  section 
455(d)(4),  which  allows  the  Secretary  on  a  case-by-case  basis  to 
offer  borrowers  alternative  repayment  plans  to  address  a  borrow- 
er's exceptional  circumstances,  be  used  to  offer  the  borrower  in- 
creased flexibility  in  repaying  the  principal  and  interest  on  his  or 
her  loan  and  not  be  used  to  cancel  such  loan. 

Fourth,  the  Committee  intends  that  the  provision  in  455(e)(5), 
that  allows  the  Secretary  to  limit  the  amount  of  interest  that  may 
be  capitalized  on  a  loan  in  repayment  under  an  EXCEL  account, 
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be  used  only  in  exceptional  circumstances,  such  as  when  the  inter- 
est has  capitalized  to  become  a  miiltiple  of  the  principal. 

Fifth,  under  this  measure,  the  Department  of  Education  is  ex- 
empt from  the  provisions  of  section  431  of  the  General  Education 
Provisions  Act  for  the  first  year  of  the  direct  loan  program  in  order 
to  ensure  that  they  are  able  to  meet  the  implementation  schedule 
contained  in  this  legislation.  The  Committee  intends  that  this  is  a 
limited  and  temporary  exemption  and  that  all  niles,  regulations, 
guidelines,  interpretations  and  orders  that  are  executed  during  this 
one  year  period  will  be  subjected  to  section  431  requirements  at  the 
conclusion  of  the  exemption. 

Sixth,  after  July  1,  1997,  the  interest  rate  paid  by  student  and 
parent  borrowers  is  determined  by  adding  "the  bond  equivalent 
rate  of  the  security  with  a  comparable  matxirity,  as  established  by 
the  Secretary"  plus  a  designated  percentage.  The  Committee  in- 
tends that  tfiis  new  interest  rate  students  v/ill  have  the  effect  of 
reducing  borrower  interest  rates  by  0.6  percent.  The  Committee  in- 
tends to  closely  monitor  this  new  interest  rate  structure  to  ins\ire 
that  it  results  in  a  lower  interest  rate  to  borrowers. 

Seventh,  this  measure  provides  for  the  collection  of  income  infor- 
mation for  borrowers  who  choose  the  option  of  repaying  their  loans 
on  a  income-contingent  basis  through  an  EXCEL  account.  The 
Committee  intends  that  in  the  case  of  Puerto  Rico,  the  Secretary 
may  obtain  the  information  regarding  the  income  of  a  borrower  for 
purposes  of  the  EXCEL  Accoimt  from  the  Puerto  Rico  Treasury  De- 
partment to  the  extent  authorized  by  the  Puerto  Rico  Internal  Rev- 
enue Code. 

STUDENT  LOAN  RISK-SHARING  ACT  OF  1993 

The  Committee  recommendation  amends  section  428  of  the  High- 
er Education  Act  of  1965  to  add  a  requirement  that  each  State 
share  financial  responsibility  for  a  portion  of  the  default  costs 
above  certain  specified  levels  at  institutions  located  in  that  State. 
This  provision  would  encourage  an  increase  in  the  States'  role  in 
monitoring  the  quahty  of  institutions  in  the  State,  particularly  in 
its  licensing  function.  The  State  should  bear  some  of  the  financial 
burden  for  high  default  costs  in  a  State  because  it  shares  with  the 
Federal  Government  an  interest  in  ensuring  quality  education,  pro- 
tecting the  consumer  and  generating  a  positive  economic  impact 
from  the  public  investment  in  education. 

Expected  savings  from  this  risk-sharing  provision  are  estimated 
at  $300  million  through  fiscal  year  1998.  These  savings  would  con- 
form to  the  pohcy  assumptions  and  instructions  to  the  Education 
and  Labor  Committee  contained  in  the  FY  1994  budget  resolution. 

ERISA  AMENDMENTS  RELATING  TO  GROUP  HEALTH  PLANS 

Coordination  of  ERISA  preemption  rules  with  title  XIX  provisions 
providing  for  liability  of  third  parties 

In  1986,  the  Employee  Retirement  Income  Security  Act  of  1974 
(ERISA)  was  amended  to  give  States  the  abihty  to  comply  with  the 
Federal  requirement  that  Medicaid  be  the  secondary  payor  for  all 
eligible  individuals  also  covered  xmder  group  health  plans. 
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Under  the  amendments  to  Title  XIX  of  the  Social  Security  Act  i 
contained  in  the  Committee  on  Energy  and  Commerce's  title  of  this  ] 
reconciliation  bill,  additional  requirements  relating  to  third-party  | 
payers  are  imposed  on  the  States  as  a  condition  of  receiving  Fed- 
eral matching  Medicaid  funds.  The  Committee  has  adopted  these  j 
additional  amendments  to  ERISA  to  permit  States  to  enforce  laws  j 
enacted  as  a  result  of  these  additional  Medicaid  requirements. 

Continued  coverage  of  costs  of  a  pediatric  vaccine  under  group  j 
health  plans 

The  Committee  has  adopted  a  corresponding  amendment  to 
ERISA  to  create  a  workable  enforcement  mechanism  for  the  re- 
quirement included  in  the  title  of  this  bill  reported  by  the  Commit- 
tee on  Energy  and  Commerce.  Under  that  requirement  (which  im- 
plements President  Clinton's  initiative  to  assure  that  all  children  j 
are  immimized),  group  health  plans  are  prohibited  from  reducing 
their  coverage  of  the  costs  of  pediatric  vaccines  below  the  level  in 
effect  on  May  1,  1993. 

Temporary  rules  governing  preemption  of  certain  state  laws 

For  the  past  several  years,  the  Committee  has  been  examining  ^ 
the  problems  of  our  current  health  care  system.  Most  Americans  I 
have  concluded  that  the  system  is  broken  and  is  badly  in  need  of  f 
repair.  But  the  difficulty  we  face  as  we  consider  the  various  reform 
proposals  is  that  few  elements  of  reform  have  been  tried  or  tested 
in  the  United  States.  i 

Normally,  Federal  legislation  is  enacted  after  a  period  of  experi-  | 
mentation  by  States  so  that  a  thorough  evaluation  of  the  results 
can  be  undertaken  prior  to  moving  forward  on  a  national  level.  But 
until  recently  there  has  been  little  State  experimentation;  the  role 
of  States  as  laboratories  for  change  has  not  really  evolved.  Many  j 
argue,  perhaps  with  some  validity,  that  the  primary  obstacle  for 
States  has  been  Federal  law:  the  Employee  Retirement  Income  Se- 
curity Act  of  1974  (ERISA)  and  its  broad  language  overriding  State 
laws. 

Because  of  a  desire  to  shield  large  multi-state  employers  from 
conflicting  and  duplicative  State  requirements,  the  framers  of 
ERISA  adopted  the  most  expansive  Federal  approach:  States  were 
prohibited  from  enforcing  laws  that  "related  to"  employee  benefit 
plans,  except  for  State  laws  covering  insurance,  banking  and  secu- 
rities. And  although  States  could  regulate  insurance,they  could  not 
evade  the  prohibition  on  regulating  employee  benefit  plans  by 
"deeming"  those  plans  to  be  insurers. 

So  in  their  well-intentioned  effort  to  protect  employers  and 
unions  whose  plans  operated  across  State  lines,  the  framers  of 
ERISA  also  made  it  more  difficult  for  us  today  to  evaluate  the 
workability  of  key  elements  of  the  various  reform  proposals. 

Despite  the  obvious  ERISA  barriers,  however,  some  States  have 
moved  forward  to  enact  reforms.  In  some  cases,  those  State  efforts 
have  proceeded  smoothly.  In  others,  they  have  been  stymied  by 
legal  challenges.  Not  surprisingly,  some  of  these  latter  States  have 
come  to  the  Congress  for  help. 

Our  colleagues  on  the  Committee  on  Ways  and  Means  have 
adopted  amendments  exempting  the  Hawaii  Prepaid  Health  Care 
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Act  and  the  Maryland  all-payer  hospital  rate-setting  system  from 
preemption,  notwithstanding  the  fact  that  preemption  of  State  laws 
by  ERISA  is  an  issue  solely  within  the  jurisdiction  of  the  Commit- 
tee on  Education  and  Labor.  This  Committee  would  have  preferred 
to  defer  consideration  of  the  matter  of  individual  State  problems 
with  ERISA  imtil  Congress  begins  its  debate  on  the  Administra- 
tion's health  care  reform  proposal.  However,  the  action  of  the  Com- 
mittee on  Ways  and  Means  and  the  particular  circumstances  sur- 
rounding some  of  the  legal  challenges  to  State  law  require  the 
Committee  to  consider  these  problems  at  this  time.  Although  enact- 
ment of  comprehensive  national  health  care  reform  in  a  way  that 
redefines  the  role  of  the  States  may  well  be  the  best  solution  to  the 
current  difficulties,  some  States  face  immediate  economic  difficulty 
if  legal  challenges  to  certain  portions  of  their  law  are  upheld.  Even 
more  importantly,  however,  residents  of  these  States  may  face  sub- 
stantial hardships  as  well  in  the  form  of  increased  tax  burdens,  re- 
duction in  services,  hospital  closings,  and  a  longer  wait  imtil  the 
most  pressing  problems  in  the  current  deUvery  system  are  solved. 

For  this  reason,  the  Committee  has  considered  and  adopted  a 
handful  of  narrowly  crafted  temporary  amendments  to  the  preemp- 
tion provisions  contained  in  section  514  of  ERISA  in  order  to  per- 
mit the  affected  States  to  enforce  their  laws  without  further  legal 
challenge. 

The  Committee  recommendation  amends  ERISA  to  provide  2- 
year  exemptions  from  preemption  for  certain  provisions  of  State 
law,  as  follows: 

(1)  the  Hawaii  Prepaid  Health  Care  Act  (the  provisions  of 
the  Hawaii  law  that  existed  prior  to  ERISA  are  currently  not 
preempted;  this  amendment  would  give  Hawaii  the  right  to  en- 
force all  the  provisions  of  its  law  prospectively,  including  post- 
ERISA  provisions); 

(2)  the  provisions  in  Maryland  law  estabUshing  the  Health 
Services  Cost  Review  Commission  and  authorizing  an  all-payer 
hospital  rate  setting  system; 

(3)  the  provisions  in  Minnesota  law  imposing  a  2%  gross  re- 
ceipts tax  on  providers,  permitting  providers  to  pass  through 
this  tax  to  ins\irers  and  group  health  plans,  and  requiring  all 
insurers  and  plans  to  participate  in  data  collection  programs, 
such  as  the  use  of  uniform  claims  and  billing  forms. 

(4)  the  provisions  of  New  York's  Public  Health  Law,  includ- 
ing: 

The  basic  all-payer  hospital  rate  setting  system. 

The  imposition  of  a  hospital  rate  siu*charge  of  13%  on 
payers  other  than  Blue  Cross  and  Medicaid, 

The  variable  surcharge  for  HMOs  to  the  extent  that  the 
revenue  generated  is  used  for  carrying  out  the  purposes  of 
the  program  and  not  to  satisfy  other  State  financial  needs. 

And  the  special  allowances  for  bad  debt,  charity  care, 
health  services,  financially  distressed  hospitals,  and  exces- 
sive malpractice  insurance  (all  of  which  are  collected  annu- 
ally, pooled,  and  distributed  to  hospitals  based  on  the  hos- 
pital's share  of  bad  debt  and  charity  care  cases). 
Although  these  amendments  are  narrowly  drafted,  the  Commit- 
tee intends  no  inference  to  be  drawn  that  the  provisions  specifically 
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referenced  in  the  Committee's  text  are  in  fact  preempted  by 
ERISA.  Nor  does  the  Committee  intend  an  inference  to  be  drawn 
that  other  provisions  of  State  law  which  are  not  specifically  ref- 
erenced in  the  Committee's  text  are  presumed  to  be  preempted  by 
ERISA. 

Finally,  regardless  of  how  individual  members  of  the  Committee 
may  feel  about  whether  continued  State  health  reform  activity  is 
desirable  in  the  short-term,  substantial  agreement  exists  that  com- 
prehensive national  reform  is  the  real  solution  to  the  problems  we 
face. 

Section  Analysis 
subtitle  a— federal  direct  loan  program 
Section  4001 

Section  4001  provides  that  the  short  title  of  this  subtitle  is  the 
Student  Loan  Reform  Act  of  1993. 

Section  4002 

Section  4002  provides  a  substitute  for  Part  D  of  Title  IV  of  the 
Higher  Education  Act.  Redesignation  creates  the  following  statu- 
tory structure  for  the  Federal  Direct  Student  Loan  Program: 

Part  D— Federal  Direct  Student  Loan  Program 

Sec.  451.  Purpose;  Program  Authorization. 

Sec.  452.  Funds  for  Origination  of  Direct  Student  Loans. 

Sec.  453.  Section  by  the  Secretary 

Sec.  454.  Agreements  with  Institutions. 

Sec.  455.  Terms  and  Conditions  of  Loans. 

Sec.  456.  Contracts. 

Sec.  457.  Reports. 

Sec.  458.  Regulatory  Activities  by  the  Secretary. 

Sec.  459.  Funds  for  Administrative  Expenses. 

Below  is  a  summary  of  the  new  sections  of  Part  D: 
Section  451 

Section  451  amends  the  program  and  payment  authority  to  re- 
flect the  replacement  of  the  current  Federal  direct  loan  demonstra- 
tion program  with  a  new  "phased-in"  Federal  Direct  Student  Loan 
Program  that  provides  the  Federal  lending  mechanism  through 
which  students  and  their  parents  would  be  able  to  obtain  loans  to 
pay  for  postsecondary  education. 

Purpose 

Consistent  with  the  underlying  principles  of  this  title,  the  pur- 
poses of  this  part  is  to:  (1)  simplify  the  delivery  of  student  loans 
to  borrowers  and  eliminate  borrower  confusion;  (2)  provide  borrow- 
ers with  a  variety  of  repayment  plans,  including  an  income  contin- 
gent repayment  plan  through  the  EXCEL  Account,  so  that  borrow- 
ers have  flexibility  in  managing  their  student  loan  repayment  obli- 
gations and  so  that  these  obligations  do  not  foreclose  commimity 
service-oriented  career  choices  for  them;  (3)  replace,  through  an  or- 
derly transition,  the  Federal  Family  Education  Loan  program  with 
the  Federal  Direct  Student  Loan  Program;  (4)  avoid  the  unneces- 
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sary  cost  to  taxpayers  and  borrowers  and  the  administrative  com- 
plexity associated  with  the  Federal  Family  Education  Loan  pro- 
gram through  the  use  of  a  direct  student  loan  program;  and  (5)  cre- 
ate a  more  streamlined  student  loan  program  that  can  be  managed 
more  effectively  at  the  Federal  level. 

Program  authority 

Section  451(b)  provides  that,  in  accordance  with  the  Federal  Di- 
rect Student  Loan  Program,  such  sums  as  may  be  necessary  for 
making  Federal  Direct  Student  Loan  Program  loans  would  be  made 
available  to  all  eligible  students  in  attendance  at  participating  in- 
stitutions of  higher  education  selected  by  the  Secretary,  as  well  as 
to  the  eligible  parents  of  these  students,  to  enable  these  students 
to  pursue  their  courses  of  study  at  the  institutions  of  higher  edu- 
cation during  the  period  beginning  on  July  1,  1994.  Loans  imder 
the  Federal  Direct  Student  Loan  Program  would  be  made  by  par- 
ticipating institutions  of  higher  education  that  also  have  agree- 
ments with  the  Secretary  to  originate  Federal  Direct  Student  Loan 
Program  loans,  or  by  alternative  originators  designated  by  the  Sec- 
retary to  make  these  loans  to  students  in  attendance  at  participat- 
ing institutions,  as  well  as  to  the  eligible  parents  of  these  students. 

Section  452 

This  section  sets  forth  funding  provisions  appHcable  to  loan  origi- 
nation imder  the  Federal  Direct  Student  Loan  Program.  This  sec- 
tion requires  the  Secretary  to  provide  funds  for  student  or  parent 
loans  under  the  Federal  Direct  Student  Loan  Program  directly  to 
a  participating  institution  of  higher  education  with  an  origination 
agreement  under  section  454(b),  or  through  an  alternative  origina- 
tor designated  by  the  Secretary,  on  the  basis  of  the  need  and  eligi- 
bility of  students  (and  their  parents)  for  loans  at  each  participating 
institution  of  higher  education. 

Origination  payment 

This  section  requires  the  Secretary  to  pay  fees  to  an  institution 
of  higher  education  originating  loans  \mder  the  new  program.  Pay- 
ment levels  would  be  established  by  the  Secretary  and  would  assist 
in  meeting  the  cost  of  loan  origination  at  the  institution  of  higher 
education.  These  fees  would  be  based  on  all  Federal  Direct  Student 
Loan  Program  loans  made  to  an  individual  borrower  in  an  aca- 
demic year  and  would  be  subject  to  a  shding  scale  that  decreases 
the  amount  of  these  fees  as  the  number  of  borrowers  increases.  The 
Secretary  is  also  authorized  to  pay  fees  to  alternative  originators 
of  Federal  Direct  Student  Loan  Program  loans  for  their  loan  origi- 
nation services. 

For  academic  year  1994-1995,  the  fees  paid  to  participating  in- 
stitutions of  higher  education  who  originate  Federal  Direct  Student 
Loan  Program  loans  would  not  exceed  a  program-wide  average  of 
$10  per  borrower  for  aU  the  Federal  Direct  Student  Loan  Program 
loans  made  to  the  borrower  in  the  same  academic  year.  The  Sec- 
retary would  estabhsh  these  fees  for  subsequent  academic  years  in 
regulations.  Fees  for  alternative  origination  of  Federal  Direct  Stu- 
dent Loan  Program  loans  would  be  established  in  accordance  with 
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the  terms  of  the  contract  between  the  Secretary  and  the  alternative 
originator. 

Loan  accessibility 

This  section  provides  that  no  institution  of  higher  education  is 
deemed  to  have  a  right  to  participate  in  the  Federal  Direct  Student 
Loan  Program,  to  originate  Federal  Direct  Student  Loan  Program 
loans,  or  to  perform  any  Federal  Direct  Student  Loan  Program 
function.  However,  this  provision  could  not  be  construed  so  as  to 
limit  the  entitlement  of  an  eligible  student  who  is  attending  a  par- 
ticipating institution  of  higher  education,  or  the  eligible  parent  of 
that  student,  to  borrow  imder  the  Federal  Direct  Student  Loan 
Program. 

Section  453 

This  section  focuses  on  selection  reqxiirements  for  the  phase-in 
portion  of  the  Federal  Direct  Student  Loan  Program,  prior  to  full 
implementation  of  the  program. 

Section  453(a)  requires  the  Secretary  to  enter  into  agreements 
with  institutions  of  higher  education  (imder  section  454(a))  to  par- 
ticipate in  the  Federal  Direct  Student  Loan  Program,  as  well  as 
agreements  with  institutions  of  higher  education  (imder  section 
454(b))  to  originate  loans  in  the  program,  for  academic  years  begin- 
ning on  or  after  July  1,  1994.  This  section  also  requires  the  Sec- 
retary to  provide  alternative  origination  services  (through  which  an 
entity,  other  than  the  participating  institution  of  higher  education 
at  wiiich  the  student  is  in  attendance,  would  originate  the  Federal 
Direct  Student  Loan  Program  loan).  These  services  would  be  pro- 
vided through  one  or  more  contracts  imder  section  456  or  such 
other  means  as  the  Secretary  may  provide,  for  students  attending 
an  institution  of  higher  education  that  is  participating  in  the  Fed- 
eral Direct  Student  Loan  Program  but  not  originating  Federal  Di- 
rect Student  Loan  Program  loans.  Agreements  for  the  first  year  of 
the  program  would,  to  the  extent  feasible,  be  entered  into  not  later 
than  January  1,  1994. 

Phase-in  goals 

Section  453(a)  also  provides  that,  in  order  to  ensure  an  expedi- 
tious and  orderly  transition  from  the  Federal  Family  Education 
Loan  program  to  the  Federal  Direct  Student  Loan  Program,  the 
Secretary  is  required  to  determine  the  number  of  institutions  with 
which  to  enter  into  participation  or  origination  agreements  in  a 
given  academic  year  consistent  with  the  following  goals:  (1)  for  aca- 
demic year  1994-1995,  4  percent  of  the  new  Federal  student  loan 
volume  under  the  Federal  Direct  Student  Loan  Program  and  the 
Federal  Family  Education  Loan  program  combined  would  be  com- 
prised of  Federal  Direct  Student  Loan  Program  loans;  (2)  for  aca- 
demic year  1995-96,  this  proportion  would  increase  to  25  percent; 
(3)  for  academic  year  1996-1997,  this  proportion  is  expected  to  in- 
crease to  60  percent;  and  (4)  for  academic  year  1997-1998,  Federal 
Direct  Student  Loan  Program  loans  would  comprise  all  of  the  new 
student  loan  volimie  \mder  parts  B  and  D  of  title  IV  of  the  Act. 

Further,  section  453(a)  provides  that  the  requirements  of  the 
Cash  Management  Improvement  Act  of  1990  (P.L.  101-453),  which 
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is  designed  to  facilitate  coordination  between  Federal  and  State 
governments  on  the  use  of  Federal  funds,  would  apply  to  the  Fed- 
eral Direct  Student  Loan  Program  only  to  the  extent  specified  in 
a  schedule  estabUshed  by  the  Secretaries  of  Education  and  the 
Treasury,  but  not  later  than  July  1,  1998.  This  temporary  exemp- 
tion allows  the  provisions  of  the  Cash  Management  Improvement 
Act,  which  takes  effect  on  July  1,  1994,  to  be  phased  in  on  an  or- 
derly schedule,  consistent  with  the  implementation  plan  for  the 
Federal  Direct  Student  Loan  Program. 

Selection  criteria 

Section  453(b)  sets  forth  the  criteria  to  be  used  by  the  Secretary 
in  selecting  institutions  to  participate  in  the  Federal  Direct  Stu- 
dent Loan  Program  and  to  originate  Federal  Direct  Student  Loan 
Program  loans.  Each  institution  of  higher  education  desiring  to 
participate  in  the  Federal  Direct  Student  Loan  Program  would  be 
required  to  submit  an  appHcation  to  the  Secretary  containing  such 
information  and  assurances  as  the  Secretary  may  require.  In  order 
to  include  a  variety  of  participants  prior  to  full  implementation  of 
the  Federal  Direct  Student  Loan  Program,  the  Secretary  would  be 
required  to  select  institutions  to  participate  in  the  first  phase  of  the 
program,  prior  to  fiill  implementation  of  the  Federal  Direct  Student 
Loan  Program,  fi-om  among  eligible  applicants  by  categorizing 
them  according  to  tiieir  anticipated  loan  volume,  the  length  of  their 
academic  programs,  and  organizational  control  (such  as  public,  pri- 
vate non-profit,  or  proprietary  control).  The  Secretary  would  then 
select  participants  that  are  reasonably  representative  of  institu- 
tions in  these  respective  categories,  and  would,  if  necessary  to 
carry  out  the  purposes  of  the  Federal  Direct  Student  Loan  Pro- 
gram, select  additional  institutions. 

Further,  section  453(b)  authorizes  the  Secretary  to  enter  into  a 
supplemental  agreement  with  a  participating  institution  of  higher 
education,  or  a  consortium  of  institutions,  that  desires  to  originate 
Federal  Direct  Student  Loan  Program  loans  and  satisfies  addi- 
tional criteria.  For  academic  year  1994-1995,  the  Secretary  is  au- 
thorized to  approve  an  institution  of  higher  education  to  originate 
Federal  Direct  Student  Loan  Program  loans  only  if  the  institution 
of  higher  education:  (1)  made  loans  imder  the  Federal  Perkins 
Loan  program  in  academic  year  1993-1994  and  did  not  exceed  the 
applicable  maximum  default  rate  under  section  462(g)  of  the  Act 
for  the  most  recent  fiscal  year  for  which  data  is  available;  (2)  was 
not  on  the  reimbursement  system  of  payment  vinder  the  Federal 
Pell  Grant  program,  the  Federal  Supplemental  Educational  Oppor- 
tunity Grant  program,  the  Federal  Work-Study  program,  or  the 
Federal  Perkins  Loan  program;  (3)  was  not  overdue  on  program  or 
financial  reports  or  audits  required  under  title  IV  of  the  Act;  (4) 
was  not  subject  to  an  emergency  action,  or  a  limitation,  suspension, 
or  termination  imder  section  428(b)(l)(T),  432(h),  or  487(c)  of  the 
Act;  (5)  had  not,  in  the  Secretary's  opinion,  had  significant  defi- 
ciencies identified  by  the  State  postsecondary  review  entity  imder 
subpart  1  of  part  H  of  title  IV  of  the  Act;  (6)  had  not,  in  the  opinion 
of  the  Secretary,  had  severe  program  deficiencies  for  any  of  the  pro- 
grams under  title  IV  of  the  Act,  including  those  deficiencies  dem- 
onstrated by  audits,  and  program  reviews  conducted  during  the 


five  calendar  years  prior  to  the  institution's  application  to  originate 
Federal  Direct  Student  Loan  Program  loans;  (7)  provided  an  assur- 
ance that  it  has  no  delinquent  outstanding  debts  to  the  United 
States,  unless  these  debts  are  currently  being  repaid  under,  or  in 
accordance  with,  a  repayment  arrangement  satisfactory  to  the 
United  States,  or  the  Secretary,  in  his  or  her  discretion,  deter- 
mined that  the  existence  or  amount  of  these  debts  had  not  been  fi- 
nally determined  by  the  cognizant  Federal  agency;  and  (8)  met 
other  provisions  the  Secretary  determines  are  necessary  to  protect 
the  interests  of  the  United  States  and  to  promote  the  purposes  of 
the  Federal  Direct  Student  Loan  Program. 

Section  453(b)  also  provides  that,  for  academic  year  1995-1996 
and  subsequent  academic  years,  the  Secretary  would  be  required  to 
publish  regulations  governing  the  selection  of  institutions  to  origi- 
nate Federal  Direct  Student  Loan  Program  loans. 

Consortia 

Finally,  this  section  adds  an  authority  for  eligible  institutions  to 
apply  to  originate  Federal  Direct  Student  Loan  Program  loans  for 
students  in  attendance  at  the  institution  as  consortia,  subject  to  re- 
quirements prescribed  by  the  Secretary.  Each  institution  of  higher 
education  in  a  consortium  would  be  required  to  meet  the  eligibility 
requirements  for  participation  in  the  Federal  Direct  Student  Loan 
Program  and  to  have  a  participation  agreement  with  the  Secretary; 
an  institution  of  higher  education  that  is  not  eligible  to  originate 
loans  in  the  Federal  Direct  Student  Loan  Program  would  not  be 
able  to  join  a  consortium.  The  consortia  provision  facilitates  direct 
lending  by  encouraging  an  institution  of  higher  education  that  is 
ehgible  to  participate  in  the  Federal  Direct  Student  Loan  Program 
but  would  not  be  originating  Federal  Direct  Student  Loan  Program 
loans  to  use  the  origination  services  of  another  member  of  the  con- 
sortium. 

Section  454 

Section  454  provides  for  implementation  of  the  Federal  Direct 
Student  Loan  Program. 

Participation  agreements 

Each  institution  of  higher  education  wishing  to  participate  in  the 
program  would  be  required  to  sign  an  agreement  with  the  Depart- 
ment. This  standard  agreement  would  set  forth  the  terms  and  con- 
ditions for  participation,  including  institution  of  higher  education 
responsibilities  and  provisions  for  termination  of  the  agreement 
within  a  fixed,  but  renewable,  time  period.  The  participation  agree- 
ment under  section  454(a)  provides  for  the  establishment  and 
maintenance  of  the  Federal  Direct  Student  Loan  Program  at  the 
institution  of  higher  education,  under  which  the  institution  of  high- 
er education  would  (1)  identify  eligible  students  who  seek  student 
financial  assistance  in  accordance  with  section  484  of  the  Act;  (2) 
estimate  the  need  of  each  such  student  (as  required  by  need  analy- 
sis provisions  of  part  F  of  title  IV  of  the  Act)  for  a  Federal  Direct 
Student  Loan  Program  loan;  and  (3)  set  forth  a  schedule  for  dis- 
bursement of  the  proceeds  of  the  Federal  Direct  Student  Loan  Pro- 
gram in  installments  consistent  with  the  requirements  of  section 
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428G  of  the  Act,  with  the  exception  of  the  requirements  of 
428G(b)(l)  regarding  delayed  disbursement.  Institutions  of  higher 
education  participating  in  the  Federal  Direct  Student  Loan  Pro- 
gram would  not  be  required  to  delay  the  disbursement  of  student 
loan  funds  to  first  year  students,  unless  the  Secretary  foimd  it  was 
necessary  to  protect  the  financial  interests  of  the  United  States. 
The  institution  of  higher  education  would  also  be  required  to  pro- 
vide to  the  Secretary  timely  and  accurate  information  concerning: 

(1)  the  status  of  student  borrowers  (and  students  on  whose  behalf 
parents  have  a  Federal  Direct  Student  Loan  Program  loan),  while 
students  are  attending  the  institution  of  higher  education,  and  new 
information  of  which  the  institution  of  higher  education  becomes 
aware  for  these  students  (or  their  parents)  after  they  leave  the  in- 
stitution of  higher  education,  for  the  Secretary's  use  in  servicing 
and  collecting  Federal  Direct  Student  Loan  Program  loans;  and  (2), 
if  the  institution  of  higher  education  is  not  a  Federal  Direct  Stu- 
dent Loan  Program  loan  originator,  student  ehgibility  and  need  for 
a  Federal  Direct  Student  Loan  Program  loan,  as  needed  for  alter- 
native origination  services  for  student  and  parent  borrowers. 

In  estimating  a  student's  need  and  ehgibility,  an  institution  of 
higher  education  would  be  required  imder  the  participation  agree- 
ment to  provide  a  statement  that  certifies  the  eligibility  of  a  stu- 
dent to  receive  a  Federal  Direct  Student  Loan  Prograun  loan  not  in 
excess  of  the  appHcable  maximum  amoimt.  The  participation  agree- 
ment would  also  authorize  the  institution  of  higher  education,  in 
exceptional  circumstances  specified  in  regulation  by  the  Secretary, 
to  refuse  to  certify  a  statement  that  permits  a  student  to  receive 
a  Federal  Direct  Student  Loan  Program  loan  or  to  certify  a  loan 
amount  that  is  less  than  the  student's  determination  of  need,  if  the 
reason  for  this  action  is  documented  and  provided  to  the  student. 
The  "exceptionsd  circumstances"  provision  is  a  change  from  the  cur- 
rent Federal  Family  Education  Loan  provision,  which  does  not  set 
clear  limits  on  the  institution  of  higher  education's  discretion  to 
refuse  to  certify  a  student's  ehgibility  and  which  might  harm  de- 
serving students. 

Further,  the  participation  agreement  would  provide  that,  for  an 
academic  year  for  which  an  institution  of  higher  education  has  de- 
termined a  student's  need  (under  part  F  of  title  IV  of  the  Act),  a 
Federal  Direct  Supplemental  Loans  for  Students  loan  (with  terms 
similar  to  those  under  section  428A  of  the  Act),  or  a  Federal  Direct 
PLUS  loan  (with  terms  similar  to  those  under  section  428B  of  the 
Act),  or  a  loan  obtained  imder  a  State-sponsored  or  private  loan 
program,  may  be  used  to  offset  the  expected  family  contribution  of 
the  student  for  that  year.  This  provision,  which  is  similar  to  a  pro- 
vision in  the  Federal  Family  Education  Loan  program,  is  designed 
to  aid  middle  income  borrowers  by  allowing  them  to  borrow  the 
amoimt  of  their  expected  family  contribution. 

Under  the  participation  agreement  set  forth  in  section  454(a),  the 
institution  of  higher  education  would  also:  (1)  provide  assurances 
that  it  will  comply  with  the  requirements  specified  by  the  Secretary 
relating  to  Federal  Direct  Student  Loan  Program  loan  information; 

(2)  provide  that  it  accepts  responsibihty  and  financial  liability 
stemming  from  its  failure  to  perform  its  functions  pursuant  to  the 
participation  agreement;  (3)  provide  that  its  students  and  their 
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parents  will  not  be  eligible  to  participate  in  the  Federal  Family 
Education  Loan  program  for  the  period  of  time  during  which  the 
institution  of  higher  education  participates  in  the  Federal  Direct 
Student  Loan  Program;  (4)  provide  for  the  implementation  of  a 
quality  assurance  program,  to  ensure  that  the  institution  of  higher 
education  is  complying  with  program  requirements  and  meeting 
program  objectives;  (5)  not  charge  fees  (with  the  exception  of  the 
loan  fee  to  the  Secretary  under  section  456(c))  of  any  kind,  however 
described,  to  student  or  parent  borrowers  for  origination  activities 
or  for  providing  any  other  information  needed  for  receiving  a  Fed- 
eral Direct  Student  Loan  Program  loan;  and  (6)  include  other  provi- 
sions that  may  be  necessary  to  protect  the  interests  of  the  United 
States  and  to  promote  the  purposes  of  the  Federal  Direct  Student 
Loan  Program. 

Most  of  these  participation  agreement  requirements  would  pro- 
vide for  activities  and  potential  liabilities  with  which  institution 
participating  in  the  Federal  Family  Education  Loan  program  are 
already  familiar.  For  example,  it  is  expected  that  the  Federal  Di- 
rect Student  Loan  Program  participation  agreement  would  be 
standardized  and  would  be  similar  to  the  current  program  partici- 
pation agreements  under  section  487  of  the  Act  for  the  current  title 
IV  programs.  That  agreement  currently  provides  that  the  institu- 
tion agrees  that  it  is  responsible  for  accounting,  with  appropriate 
documentation,  for  all  the  program  funds  it  receives  under  that 
title  and  for  returning  to  the  Secretary  any  funds  for  which  it  can- 
not properly  account. 

Origination  agreements 

This  section  also  sets  forth,  in  section  454(b),  requirements  for 
origination  agreements  under  the  Federal  Direct  Student  Loan  Pro- 
gram. An  origination  agreement,  which  ,  like  a  participation  agree- 
ment, would  also  be  standardized,  would  supplement  the  participa- 
tion agreement  and  include  provisions  with  respect  to  the  origina- 
tion of  loans  by  the  institution  of  higher  education  that  are  similar 
to  provisions  described  in  that  agreement.  In  addition,  the  origina- 
tion agreement  would  provide  that  the  institution  of  higher  edu- 
cation will  originate  loans  to  eligible  students  and  parents  in  ac- 
cordance with  Federal  Direct  Student  Loan  Program  provisions  and 
that  the  note  or  evidence  of  obligation  on  the  loan  would  be  the 
property  of  the  Secretary. 

In  general,  an  institution  of  higher  education's  responsibilities 
under  the  Federal  Direct  Student  Loan  Program  are  likely  to  be 
simpler  than  an  institution  of  higher  education's  current  loan  ac- 
tivities in  the  Federal  Perkins  Loan  program,  imder  which  an  insti- 
tution of  higher  education  services  and  collects  loans,  and  main- 
tains a  revolving  loan  fund. 

Withdrawal  or  termination 

Finally,  section  454(c)  requires  the  Secretary  to  prescribe  proce- 
dures by  which  institution  may  withdraw  or  be  terminated  from 
the  Federal  Direct  Student  Loan  Program. 
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Section  456 

Section  456  provides  new  terms  and  conditions  for  Federal  Direct 
Student  Loan  Program  loans.  In  general,  these  terms  and  condi- 
tions are  designed  to  provide  borrowers  with  an  assortment  of  loan 
repayment  plans  and  to  reduce  interest  rates  for  student  borrow- 
ers, while  maintaining  an  orderly  transition  from  the  guaranteed 
loan  system. 

Similarity  with  Federal  Family  Education  Loan  program  loans 

Section  456(a)  provides  that,  unless  otherwise  specified,  loans 
made  to  borrowers  under  the  Federal  Direct  Student  Loan  Program 
would  have  the  same  terms,  conditions,  benefits  and  amounts  as 
loans  made  to  borrowers  for  Federal  Stafford  Loans  (under  section 
428  of  the  Act),  Federal  Supplemental  Loans  for  Students  (under 
section  428A  of  the  Act),  and  Federal  PLUS  Loans  (imder  section 
428B  of  the  Act)  and  Federal  Unsubsidized  Stafford  Loans  (under 
section  428H  of  the  Act).  The  Federal  Direct  Student  Loan  Program 
loans  would  be  known  respectively  as  Federal  Direct  Student 
Loans,  Federal  Direct  Supplemental  Loans  for  Students,  Federal 
Direct  PLUS  Loans,  and  Federal  Direct  Unsubsidized  Student 
Loans.  Each  of  these  direct  loans  would  have,  imless  otherwise 
specified,  the  terms,  conditions,  benefits  and  amounts  of  its  cor- 
responding guaranteed  loan  imder  the  Federal  Family  Education 
Loan  program.  Under  the  Federal  Direct  Student  Loan  Program, 
the  Secretary  also  has  the  authority  to  consolidate  loans,  as  pro- 
vided in  section  456(g). 

Interest  rates 

Section  456(b)  sets  forth  the  interest  rate  provisions  that  would 
apply  to  Federal  Direct  Student  Loan  Program  loans.  This  section 
makes  inapplicable  to  Federal  Direct  Student  Loan  Program  loans 
section  427(A)  of  the  Act,  which  provides  that  a  student  loan  bor- 
rower receives  any  subsequent  student  loans  at  the  same  interest 
rate  as  the  first  student  loan  the  student  borrowed  (also  known  as 
"grandfathering*').  This  grandfathering  provision  is  administra- 
tively burdensome  and  less  appropriate  when  variable  interest 
rates  are  used.  Section  456(b)  also  provides  that  interest  rates 
under  the  Federal  Direct  Student  Loan  Program  would  be  cal- 
culated on  a  12-month  period  beginning  July  1  and  ending  June  30, 
to  be  determined  for  the  loan  program  as  a  whole  on  the  preceding 
June  1,  using  financial  instruments  auctioned  at  the  final  auction 
held  prior  to  that  June  1. 

For  Federal  Direct  Student  Loans  and  Federal  Direct 
Unsubsidized  Student  Loans  made  before  July  1,  1997,  the  interest 
rate  would  be  equal  to  the  bond  equivalent  rate  of  91-day  Treasury 
bills  plus  3.1  percent,  with  a  cap  (on  the  total  amoimt  of  interest 
rate)  at  9  percent.  Federal  Direct  Supplemental  Loans  for  Students 
made  before  July  1,  1997,  would  have  an  interest  rate  equal  to  the 
bond  equivalent  rate  of  52-week  Treasury  bills  plus  3.1  percent, 
with  a  cap  at  11  percent.  Federal  Direct  PLUS  Loans  made  before 
July  1,  1997,  would  have  an  interest  rate  equal  to  the  bond  equiva- 
lent rate  of  52-week  Treasury  bills  plus  3,1  percent,  with  a  cap  at 
10  percent. 
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The  interest  rate  for  loans  made  under  these  programs  on  or 
after  July  1,  1997,  would  be  the  bond  equivalent  rate  of  the  secu- 
rity with  a  comparable  maturity  (using  the  national  average  for 
each  type  of  Federal  Direct  Student  Loan  Program  loans),  plus  a 
certain  "percentage,  with  a  cap.  The  cap  on  interest  rates  for  each 
type  of  Federal  Direct  Student  Loan  Program  loan  would  be  the 
same  for  borrowers  before  and  after  July  1,  1997.  For  Federal  Di- 
rect Student  Loans  and  Federal  Direct  Unsubsidized  Student 
Loans,  the  additional  percentage  would  be  1  percent,  with  a  cap  at 
9  percent.  For  Federal  Direct  Supplemental  Loans  for  Students, 
this  additional  percentage  would  be  1.5  percent,  with  a  cap  at  11 
percent.  Federal  PLUS  Loans  would  have  an  additional  percentage 
of  2.1  percent,  with  a  cap  at  10  percent. 

Under  the  Federal  Credit  Reform  Act  of  1990,  the  cost  of  all  Fed- 
eral credit  programs  is  estimated  on  a  net  present  value  basis, 
using  as  a  discoimt  rate  the  Federal  cost  of  borrowing  for  a  security 
with  comparable  maturity  to  the  loans  in  the  applicable  program. 
The  interest  rate  provision  for  Federal  Direct  Student  Loan  Pro- 
gram loans  made  on  or  after  July  1,  1997,  would  link  the  rate 
charged  to  borrowers  to  the  Federal  discount  rate,  thus  ensuring 
that  there  would  not  be  artificial  savings  or  cost  estimates  gen- 
erated by  changes  in  interest  rates. 

These  interest  rate  provisions,  for  loans  made  both  before  and 
after  July  1,  1997,  are  less  complex  than  those  in  section  427A  of 
the  Act  for  the  current  Federal  Family  Education  Loan  program. 
In  addition,  it  is  expected  that,  imder  current  economic  assump- 
tions, the  provision  setting  interest  rates  for  loans  made  on  or  after 
Jidy  1,  1997,  will  result  in  an  interest  rate  that  would  be  lower, 
by  approximately  one-half  of  one  percentage  point,  for  all  new  Fed- 
eral Direct  Student  Loan  Program  student  loans,  thus  generating 
savings  for  student  borrowers  imder  the  new  program. 

Loan  fee 

Section  456(c)  provides  that  the  Secretary  shall  charge  the  bor- 
rower of  a  Federal  Direct  Student  Loan  Program  loan  a  fee  equal 
to  5  percent  of  the  principal  amount  of  the  loan  during  the  phase- 
in.  For  academic  years  1997-98  and  in  succeeding  academic  years, 
the  loan  fee  will  be  3.65  percent.  Currently,  5  percent  is  the  origi- 
nation fee  charged  to  borrowers  under  the  Federal  Family  Edu- 
cation Loan  program.  However,  6.5  percent  is  the  approximate  na- 
tional average  for  the  total  fees  that  students  pay  when  adding 
guaranty  agency  insurance  premiums  plus  origination  fees  \mder 
that  program. 

Repayment  plans 

Section  456(d)  requires  the  Secretary  to  offer  a  variety  of  plans 
for  repayment  of  Federal  Direct  Student  Loan  Program  loans. 

Under  these  provisions,  the  eligible  student  borrower  would  be 
able  to  choose  from  four  different  types  of  repayment  plans  the 
plan  that  best  addresses  the  borrower's  needs.  These  repayment 
plans  would  be:  (1)  a  standard  repayment  plan,  with  a  fixed  annual 
repayment  amount  paid  over  a  fixed  period  of  time;  (2)  an  extended 
repayment  plan,  with  a  fixed  annual  repayment  amount  paid  over 
an  extended  period  of  time,  provided  that  the  borrower  annually  re- 
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pays  a  minimum  amomit  determined  by  the  Secretary;  (3)  a  grad- 
uated repajmient  plan,  with  annual  repayment  amounts  estab- 
lished at  two  or  more  graduated  levels  paid  over  a  fixed  or  ex- 
tended period  of  time  (provided  that  any  of  the  borrower's  sched- 
uled payments  are  not  less  than  50  percent,  nor  more  than  150 
percent,  of  what  the  amortized  payment  on  the  amount  owed  would 
be  if  the  loan  were  repaid  imder  the  standard  repayment  plan);  (4) 
an  income  contingent  repayment  plan,  to  be  known  as  an  "EXCEL 
ACCOUNT"  with  varying  annual  repayment  amounts  based  on  the 
income  of  the  borrower,  paid  over  a  period  of  time  not  to  exceed  a 
maximum  length  as  determined  by  the  Secretary.  Eligible  parent 
borrowers  would  be  able  to  choose  from  among  standard  repay- 
ment, graduated  repayment,  and  extended  repayment  plans. 

Since,  xmless  otherwise  noted,  the  terms  and  conditions  of  Fed- 
eral Direct  Student  Loan  Program  loans  would  be  the  same  as 
those  under  the  Federal  Family  Education  Loan  program,  the 
standard  repa5maent  plan  for  a  Federal  Direct  Student  Loan  Pro- 
gram loan  would  contain  several  repa5anent  features  that  are  the 
same  as  those  imder  the  Federal  Family  Education  Loan  program. 
For  example,  a  fixed  repa3mient  period  under  the  Federal  Direct 
Student  Loan  Program  would  be  10  years  (excluding  periods  of 
deferment  or  forbearance)  as  in  the  Federal  Family  Education  Loan 
program.  The  extended  repayment  plan  is  intended  to  accommo- 
date borrowers  who  prefer  to  make  pajmaents  that  are  imchanged 
over  a  repayment  period  of  moderate  length,  for  example,  15  years. 
The  graduated  repayment  plan  is  designed  to  ensure  that  borrow- 
ers may  increase  their  payments  while  their  income  rises,  but  are 
not  faced  with  a  **balloon"  pa3maent  at  the  end  of  their  loan  period 
that  they  would  be  unable  to  afford.  The  graduated  repa3anent  plan 
could  extend  over  a  moderately  lengthy  period  as  well,  for  example, 
15  years. 

The  EXCEL  Account  is  intended  to  accommodate  borrowers 
whose  income  after  graduation  from  an  institution  of  higher  edu- 
cation is  low,  and  thus  would  be  attractive  to  borrowers  who  plan 
to  enter  lower-pa3dng  community  service  jobs.  Individual  payments 
imder  an  income  contingent  repayment  plan  could  be  quite  small, 
and  borrowers  would  be  able  to  stretch  out  repayment  over  a  very 
lengthy  period,  for  example,  40  years.  It  is  expected  that  the  period 
of  repayment  on  an  income  contingent  loan  would  not  extend  for 
the  borrower  beyond  age  65. 

In  addition,  section  456(d)  provides  that  if  a  borrower  of  a  Fed- 
eral Direct  Student  Loan  Program  loan  does  not  select  a  repa3anent 
plan,  the  Secretary  may  provide  the  borrower  with  the  standard  re- 
pa3nnent  plan,  graduated  repa3mient  plan,  or  extended  repayment 
plan.  Since  an  EXCEL  Account  would  involve  disclosure  by  the  In- 
ternal Revenue  Service  of  the  borrower's  income  information,  it 
would  be  more  appropriate  for  a  borrower  (whose  loan  has  not  been 
in  default  and  assigned  to  the  Secretary)  to  choose  this  repayment 
plan  instead  of  having  it  chosen  for  hun  or  her  by  the  Secretary. 

The  borrower  of  a  Feder^  Direct  Student  Loan  Program  loan 
may  also  change  his  or  her  selection  of  a  repayment  plan,  or  the 
Secretary's  selection  of  a  plan  for  the  borrower,  as  the  case  may  be, 
\mder  terms  and  conditions  established  by  the  Secretary.  Further, 
the  Secretary  is  authorized  to  provide  an  alternative  repayment 
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plan  to  a  borrower  of  a  Federal  Direct  Student  Loan  Program  who 
demonstrates  to  the  satisfaction  of  the  Secretary  that  the  terms 
and  conditions  of  the  four  other  types  of  repayment  plans  are  not 
adequate  to  accommodate  the  borrower's  exceptional  circumstances, 
as  long  as  this  plan  does  not  increase  the  cost  of  the  program.  The 
Secretary  is  also  authorized  to  require  a  borrower  who  has  de- 
faulted on  a  Federal  Direct  Student  Loan  Program  loan  to  repay 
all  reasonable  collection  costs  associated  with  that  loan  and  to 
repay  the  loan  under  an  EXCEL  Account. 

Section  456(d)  authorizes  the  Secretary  to  obtain  such  infonna- 
tion  as  is  reasonably  necessary  regarding  the  income  of  a  borrower 
(and  the  borrower's  spouse,  if  applicable)  of  a  Federal  Direct  Stu- 
dent Loan  Program  loan  that  is,  or  may  be,  subject  to  an  EXCEL 
Account  plan  for  the  purpose  of  determining  the  amoxmt  of  the  bor- 
rower's annual  repajonent  obligation.  The  Secretary  is  required  to 
establish  procedures  to  effectively  implement  this  repayment  plan, 
including  procedures  for  determining  the  borrower's  repayment  ob- 
ligation. 

Further,  section  456(d)  authorizes  the  Secretary  to  obtain  income 
information  from  the  borrower,  or  the  borrower  and  his  or  her 
spouse,  if  applicable,  if  the  Federal  Direct  Student  Loan  Program 
were  part  of  an  EXCEL  Account.  The  Secretary  is  required  to  es- 
tablish procedures  for  determining  the  borrower's  repajnnent  obli- 
gation under  this  plan,  and  any  other  procedures  necessary  to  im- 
plement an  EXCEL  Account. 

An  EXCEL  Accoimt  schedule  for  a  Federal  Direct  Student  Loan 
Program  loan  would  be  based  on  the  adjusted  gross  income  (as  de- 
fined in  section  62  of  the  Internal  Revenue  Code)  of  the  borrower, 
or,  if  the  borrower  is  married  and  files  income  tax  information 
jointly  with  his  or  her  spouse,  on  the  adjusted  gross  income  of  both 
partners.  It  would  be  vuilikely,  given  the  financial  disincentives  for 
married  couples  to  file  separate  returns,  that  a  married  borrower 
with  little  or  no  income  would  file  separately  in  order  to  take  ad- 
vantage of  a  more  favorable  repajnnent  schedule  on  his  or  her  Fed- 
eral Direct  Student  Loan  Program  loan.  A  borrower  who  chooses  to, 
or  is  required  to,  repay  a  Federal  Direct  Student  Loan  Program 
loan  through  an  EXCEL  Accoimt  and  whose  adjusted  gross  income 
is  unavailable  or  does  not  reasonably  reflect  his  or  her  current  in- 
come, would  be  required  to  provide  to  the  Secretary  other  docu- 
mentation of  income,  which  may  be  used  to  determine  an  appro- 
priate repajnnent  schedule. 

The  Secretary  is  required  to  establish  an  EXCEL  Account  repay- 
ment schedule  for  a  Federal  Direct  Student  Loan  Program  loan 
through  regulations,  and  to  require  payments  measured  as  a  per- 
centage of  the  appropriate  portion  of  the  annual  income  of  the  bor- 
rower (and  the  borrower's  spouse,  if  applicable),  as  determined  by 
the  Secretary. 

Finally,  section  456(d)  requires  that  the  balance  due  on  an  in- 
come contingent  Federal  Direct  Student  Loan  Program  loan  equals 
the  unpaid  principal  amoimt  of  the  loan,  as  well  as  any  accrued  in- 
terest and  any  fees,  such  as  late  charges.  The  Secretary  may  limit 
by  regulation  the  amount  of  interest  that  may  be  capitalized  on  the 
loan  and  the  timing  of  that  capitalization;  this  provision  is  de- 
signed to  prevent  capitalization  that  would  be  burdensome  to  a  bor- 
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rower,  for  example,  if  the  interest  on  the  loan  were  substantially 
greater  than  the  outstanding  principal. 

Further,  the  Secretary  is  required  to  establish  procedures  under 
which  the  borrower  of  a  Federal  Direct  Student  Loan  Program  loan 
who  will  be  using  an  EXCEL  Account  will  be  notified  of  the  terms 
and  conditions  of  the  repajnnent  plan,  including  notification  that: 
(1)  the  Internal  Revenue  Service  will  disclose  to  the  Secretary  the 
most  recent  available  information  concerning  the  borrower's  in- 
come; and  (2)  if  a  borrower  considers  that  special  circumstances, 
such  as  loss  of  employment  by  the  borrower  or  his  or  her  spouse, 
would  warrant  an  adjustment  in  the  borrower's  loan  repayment 
level,  the  borrower  may  contact  the  Secretary,  who  shall  determine 
whether  such  adjustment  is  appropriate,  in  accordance  with  estab- 
Ushed  criteria. 

Deferment 

Section  456(e)  provides  that  a  borrower  of  a  Federal  Direct  Stu- 
dent Loan  Program  loan  who  is  ehgible  for  a  deferment  would  not 
be  required  to  pay  periodic  installments  of  principal  during  the  pe- 
riod of  deferment.  Borrowers  imder  the  Federal  Direct  Student 
Loan  Program  would  be  entitled  to  the  same  deferment  terms  as 
new  borrowers  (after  July  1,  1993)  imder  the  Federal  Family  Edu- 
cation Loan  program.  Interest  would  not  accrue  during  a  deferment 
on  a  Federal  Direct  Student  Loan,  or  a  Federal  Direct  Consolida- 
tion Loan  that  consolidated  only  subsidized  Federeil  Direct  Student 
Loan  Program  or  Federal  Family  Education  Loan  program  loans 
(Federal  Direct  Student  Loans  and  subsidized  Federal  Stafford 
Loans).  Interest  would  accrue  and  be  capitalized,  or  paid  by  the 
borrower,  in  the  case  of  a  Federal  Direct  Supplemental  Loan  for 
Students  loan,  a  Federal  Direct  PLUS  Loan,  a  Federal  Direct 
Unsubsidized  Student  Loan,  or  a  Federal  Direct  Consolidation 
Loan  that  consolidated  one  or  more  loans  that  were  not  subsidized. 

A  borrower  would  be  ehgible  for  a  deferment  during  any  period 
in  which  the  borrower  was  pursuing  at  least  a  half-time  course  of 
study  at  an  eligible  institution  of  higher  education,  or  pursuing  a 
course  of  study  imder  a  graduate  feUowship  program  approved  by 
the  Secretary,  or  a  rehabilitation  training  program,  approved  by 
the  Secretary,  for  individuals  with  disabilities.  The  borrower  would 
also  be  eligible  for  a  deferment  during  a  period  of  not  more  than 
three  years  during  which  time  the  borrower  (1)  is  seeking  and  un- 
able to  find  full-time  employment,  or  (2)  has  experienced  or  will  ex- 
perience an  economic  hardship,  as  determined  by  the  Secretary  in 
accordance  with  regulations  for  section  435(o)  of  the  Act.  However, 
a  borrower  would  not  be  eligible  for  a  deferment,  or  for  a  Federal 
Direct  Student  Loan  Program  loan  other  than  a  Federal  Direct 
PLUS  Loan  or  a  Federal  Direct  Consolidation  Loan,  while  serving 
a  medical  internship  or  residency  program. 

Consolidation 

Section  456(g)  provides  that  a  borrower  of  a  Federal  Direct  Stu- 
dent Loan  Program  loan  may  consolidate  the  loan,  under  terms  and 
conditions  established  by  the  Secretary,  with  Federal  Stafford 
Loans  (subsidized  and  unsubsidized).  Federal  Supplemental  Loans 
for  Students  loans,  and  Federal  Perkins  Loans  made  imder  the  Act, 
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as  well  as  Health  Professional  Student  Loans  made  under  Title 
VII,  part  C-II,  of  the  Public  Health  Service  Act.  If  a  borrower  has 
at  least  one  Federal  Direct  Student  Loan  Program  loan,  his  or  her 
loans  made  under  either  the  Federal  Family  Education  Loan  pro- 
gram or  the  Federal  Direct  Student  Loan  Program  could,  at  the 
borrower's  option,  be  consolidated  into  a  Federal  Direct  Consolida- 
tion Loan,  which  would  have  many  of  the  same  terms  and  condi- 
tions as  Federal  Consolidation  Loans  xmder  section  428C  of  the 
Act.  However,  a  loan  made  imder  the  Federal  Direct  Student  Loan 
Program  could  not  be  consolidated  \mder  section  428C  of  the  Act. 

Borrower  defenses 

Section  456(h)  requires  the  Secretary,  notwithstanding  any  other 
provision  of  State  or  Federal  law,  to  specify  in  regulations  (except 
as  authorized  under  section  459(a))  which  acts  or  omissions  of  an 
institution  of  higher  education  may  be  asserted  by  a  borrower  as 
a  defense  to  repayment  of  a  loan  made  under  the  Federal  Direct 
Student  Loan  Program,  except  that  in  no  event  would  a  borrower 
recover  an  amount  from  the  Secretary  in  an  action  arising  from  or 
relating  to  a  Federal  Direct  Student  Loan  Program  loan  that  would 
be  more  than  the  amount  the  borrower  had  repaid  on  the  loan. 

Federal  Direct  Student  Loan  Program  records 

Section  456(i)  provides  that  records  maintained  in  accordance 
with  section  484A(c)  of  the  Act  may  be  used  in  any  proceeding,  as 
permitted  by  section  484A(c)  of  the  Act,  with  respect  to  a  Federal 
Direct  Student  Loan  Program  loan.  This  allows  for  the  use  of  opti- 
cally imaged  documents  in  any  proceedings  involving  Federal  Di- 
rect Student  Loan  Program  loans. 

Bankruptcy 

Finally,  section  456(j)  provides  that,  notwithstanding  any  other 
provision  of  law,  a  Federal  Direct  Student  Loan  Program  loan  is 
not  dischargeable  in  bankruptcy.  The  broad  spectrum  of  repa5nnent 
plans  available  to  a  Federal  Direct  Student  Loan  Program  bor- 
rower would  provide  ample  flexibility  to  manage  this  debt,  thus  ob- 
viating the  need  to  turn  to  bankruptcy  courts  for  financial  relief. 

Section  456.  Contracts 

Section  456  amends  the  loan  collection  and  procurement  contract 
authority  in  section  457  to  reflect  the  expansion  of  the  demonstra- 
tion program  into  the  Federal  Direct  Student  Loan  Program.  This 
section  allows  the  Secretary  to  provide  for  services  and  supplies  for 
the  Federal  Direct  Student  Loan  Program  through  one  or  more  con- 
tracts. The  entities  with  which  the  Secretary  may  award  contracts 
would  include,  but  not  be  limited  to,  agencies,  such  as  guaranty 
agencies,  with  which  the  Secretary  has  agreements  under  section 
428(b)  and  428(c)  of  the  Act.  However,  these  agencies  must  be  oth- 
erwise qualified  and  comply  with  the  procedures  applicable  to  the 
award  of  the  contract. 

This  section  also  provides  that  the  Secretary  may,  through  June 
30,  1998,  award  contracts  without  regard  to  the  requirements  in  41 
U.S.C.  253,  41  U.S.C.  416,  and  15  U.S.C.  637(e),  and  the  cor- 
responding requirements  of  the  Federal  Acquisition  Regulations. 
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These  requirements  concern  competition  procedures,  procurement 
notices,  and  notices  of  solicitation.  However,  this  exemption  author- 
ity would  be  limited  to  a  case-by-case  determination  that  an  ex- 
emption would  be  in  the  public  interest  and  would  be  necessary  for 
the  orderly  transition  from  the  Federal  Family  Education  Loan  pro- 
gram to  the  Federal  Direct  Student  Loan  Program.  Moreover,  the 
exemption  authority  would  not  be  applicable  on  or  after  July  1, 
1998. 

The  Secretary  is  authorized  to  enter  into  one  or  more  contracts 
for:  (1)  the  alternative  origination  of  loans  to  students  attending  in- 
stitutions with  Federal  Direct  Student  Loan  Program  participation 
agreements  (or  origination  agreements);  (2)  the  servicing  and  col- 
lection of  Federal  Direct  Student  Loan  Program  loans;  (3)  the  es- 
tabhshment  and  operation  of  one  or  more  data  systems  for  the 
maintenance  of  records  on  all  Federal  Direct  Student  Loan  Pro- 
gram loans;  (4)  services  to  assist  in  the  orderly  transition  from  the 
Federal  Family  Education  Loan  program  to  the  Federal  Direct  Stu- 
dent Loan  Program;  and  (5)  such  other  aspects  of  the  Federal  Di- 
rect Student  Loan  Program  as  the  Secretary  determines  are  nec- 
essary to  ensure  its  successful  operation. 

The  contract  authorities  under  this  section  give  the  Secretary  the 
administrative  flexibility  necessary  iinder  the  expected  transition 
schedule  to  ensure  loan  access  prior  to  full  implementation  of  the 
Federal  Direct  Student  Loan  Program.  Where  feasible  during  this 
period,  the  Secretary  expects  to  utilize  the  competitive  process 
when  awarding  contracts  for  Federal  Direct  Student  Loan  Program 
services. 

Section  457.  Reports  and  evaluations 

Section  457(a)  retains  the  requirement  in  current  law  that  the 
Secretary  transmit  to  the  Congress,  not  later  than  July  1,  1993  and 
each  July  1  for  the  five  succeeding  years,  an  annual  report  on  the 
status  of  the  program  under  part  D  of  title  IV  of  the  Act.  Since  this 
report  would  concern  the  phase  in  of  the  Federal  Direct  Student 
Loan  Program  rather  than  the  operation  of  a  demonstration  pro- 
gram, other  provisions  relating  to  interim  reports,  control  groups, 
and  treatment  of  costs  are  removed. 

Section  457(b)  requires  additional  evaluations  of  the  Federal  Di- 
rect Student  Loan  Program.  This  provision  authorizes  the  Sec- 
retary to  use  a  portion  of  funding  for  the  Federal  Direct  Student 
Loan  Program  for  research  on,  or  demonstration  or  evaluation  of, 
any  aspects  of  the  Federal  Direct  Student  Loan  Program,  including 
flexible  repayment  plans. 

Section  458.  Regulations 

Section  458  sets  forth  the  Secretary's  regulatory  activities.  In  ac- 
cordance with  the  expected  transition  schedule  from  the  Federal 
Family  Education  Loan  program  to  the  Federal  Direct  Student 
Loan  Program  noted  above  and  the  need  to  develop  mechanisms  for 
direct  lending  and  income  contingent  repayment  of  student  loans 
as  expeditiously  as  possible,  this  section  requires  the  Secretary  to 
publish  in  the  Federal  Register  whatever  standards,  criteria,  and 
procedures,  consistent  with  the  provisions  of  this  part,  the  Sec- 
retary determines  are  reasonable  and  necessary  for  the  successful 


67-988  0-93-5 


126 


implementation  of  the  first  year  of  the  Federal  Direct  Student  Loan 
Program. 

This  section  also  provides  that  the  rulemaking  requirements 
under  section  431  of  the  General  Education  Provisions  Act  would 
not  apply  with  regard  to  publication  of  these  first-year,  but  only 
these  first-year,  standards,  criteria,  and  procedures.  Finally,  sec- 
tion 458  makes  conforming  amendments  to  other  provisions  con- 
cerning the  Secretar/s  regulatory  activities  imder  section  458,  and 
removes  the  reqmrement  that  the  Secretary  award  procurement 
contracts  not  later  than  February  1,  1994,  since  these  provisions 
would  be  incompatible  with  the  expansion  and  transition  to  the 
Federal  Direct  Student  Loan  Program. 

Section  459.  Expenditure  authority 

Section  459  amends  the  mandatory  expenditure  authority  to  pro- 
vide for  the  expanded  program.  This  section  provides  that  the  fol- 
lowing fimds  would  be  available  to  the  Secretary  to  be  obligated  for 
administrative  costs  of  the  Federal  Direct  Student  Loan  Program, 
including  the  costs  of  the  transition  fi-om  the  Federal  Family  Edu- 
cation Loan  program  to  the  Federal  Direct  Student  Loan  Program 
and  transition  support  for  the  expenses  of  guaranty  agencies  in  | 
servicing  outstanding  loans  in  their  portfolios  and  in  guaranteeing 
new  loans:  not  to  exceed  $261,000,000  in  fiscal  year  1994;  not  to 
exceed  $346,000,000  in  fiscal  year  1995;  not  to  exceed  $552,000,000 
in  fiscal  year  1996;  not  to  exceed  $596,000,000  in  fiscal  year  1997; 
and  not  to  exceed  $749,000,000  in  fiscal  year  1998. 

Section  459  also  provides  that,  if  in  any  fiscal  year,  the  Secretary 
determines  that  additional  fimds  for  administrative  expenses  are 
needed  as  a  result  of  the  transition  from  the  Federal  Family  Edu- 
cation Loan  program  to  the  Federal  Direct  Student  Loan  Program, 
or  the  expansion  of  the  Federal  Direct  Student  Loan  Program,  the 
Secretary  is  authorized  to  use  fimds  available  under  this  section  for 
a  subsequent  fiscal  year  for  these  expenses.  The  Secretary  is  au- 
thorized to  carry  over  funds  to  any  subsequent  fiscal  year. 

Chapter  II — Conforming  Amendments 
Section  4021.  Loan  access 

Section  4021  makes  several  changes  to  the  Federal  Family  Edu- 
cation Loan  program  to  provide  the  Secretary,  as  noted  in  section 
4021(a),  with  the  flexible  authority  needed  in  order  to  preserve  ac- 
cess to  student  and  parent  loans  under  the  Federal  Family  Edu- 
cation Loan  program  during  the  transition  from  that  program  to 
the  Federal  Direct  Student  Loan  Program. 

Section  4021(b)  adds  to  the  lender-of-last-resort  provision  in  sec- 
tion 428(j)  of  the  Act  a  new  authority  for  the  Secretary,  in  order 
to  ensure  availability  of  loan  capital  during  the  transition  from  the 
Federal  Family  Education  Loan  program  to  the  Federal  Direct  Stu- 
dent Loan  Program,  to  provide  a  guaranty  agency  with  additional 
advance  fimds  in  accordance  with  the  emergency  advances  provi- 
sion under  section  422(c)(7)  of  the  Act.  This  advance  would  be 
made  with  restrictions  on  the  use  of  these  fimds,  as  determined  ap- 
propriate by  the  Secretary,  in  order  to  ensure  that  the  guaranty 
agency  would  make  loans  as  the  lender-of-last-resort.  The  guaranty 
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agency  would  be  required  to  make  loans  in  accordance  with  the 
provisions  of  section  428(j)  of  the  Act  and  the  requirements  of  the 
Secretary. 

Section  4021(b)  also  provides  that,  as  a  lender-of-last-resort  and 
notwithstanding  any  other  provision  of  part  B  of  title  IV  of  the  Act, 
the  guaranty  agency  would  be  paid  a  fee,  in  Heu  of  interest  and 
special  allowance  subsidies,  for  making  these  loans  and  would  be 
required  to  assign  these  loans  to  the  Secretary  on  demand  (in  re- 
turn for  which  the  portion  of  the  advance  represented  by  the  loans 
shall  be  considered  repaid  by  the  guaranty  agency).  Finally,  section 
4021(b)  makes  conforming  amendments  to  the  emergency  advances 
provision  under  section  422(c)(7)  of  the  Act. 

Section  4021(c)  amends  the  lender  referral  services  provisions  in 
section  428(e)  of  the  Act.  This  section  authorizes  the  Secretary  to 
enter  into  agreements  with  guaranty  agencies  that  meet  standards 
established  by  the  Secretary  to  provide  lender  referral  services  in 
geographic  areas  specified  by  the  Secretary.  The  agencies  would  be 
paid  imder  the  terms  provided  in  section  428(e)(3)  of  the  Act  for 
these  services.  In  addition,  the  Secretary  is  required  to  publish  in 
the  Federal  Register  whatever  standards,  criteria,  and  procedures, 
consistent  with  the  Federal  Family  Education  Loan  program  and 
the  Federal  Direct  Student  Loan  Program,  the  Secretary  deter- 
mines are  reasonable  and  necessary  to  provide  lender  referral  serv- 
ices and  to  ens\ire  loan  access  to  student  and  parent  borrowers  dur- 
ing the  transition  period.  Section  431  of  the  General  Education  Pro- 
visions Act,  concerning  rulemaking,  would  not  apply  to  publication 
of  these  standards,  criteria,  and  procedures. 

Section  211(c)  also  modifies  the  geographic  criteria  under  which 
students  would  be  able  to  receive  lender  referral  services,  consist- 
ent with  the  other  amendments  to  this  provision.  Finally,  section 
4021(c)  removes  the  specific  authorization  of  appropriations  for 
lender  referral  services  payments,  but  retains  the  payment  formula 
in  current  law.  Funds  for  these  pajnnents  are  part  of  the  transition 
funds  available  imder  section  459. 

Section  4021(d)  amends  the  lender-of-last-resort  provision  for 
SaUie  Mae  under  section  439(q)  of  the  Act.  This  section  requires 
(rather  than  permits,  as  in  current  law)  Sallie  Mae  or  its  des- 
ignated agent  to  begin  making  Federal  Family  Education  Loan  pro- 
gram loans  as  the  lender-of-last-resort,  subject  to  the  limitations  in 
section  428(j)(3)  of  the  Act,  whenever  the  Secretary  determines  that 
eligible  borrowers  are  unable  to  obtain  these  loans  and  requests 
Sallie  Mae  to  do  so.  Section  428(j)(3)  of  the  Act  provides  that  a 
guaranty  agency  or  lender  is  not  required  to  make  loans  to  an  in- 
stitution of  higher  education  that  has  a  high  default  rate,  has  not 
participated  in  the  Federal  Family  Education  Loan  program  for  the 
past  18  months,  or  is  subject  to  an  emergency  action  or  limitation, 
suspension,  or  termination  proceeding.  SSlie  Mae  or  its  designated 
agent  wovdd  be  required  to  stop  making  lender-of-last-resort  loans 
when  the  conditions  that  caused  the  exercise  of  this  loan-making 
authority  have  ceased  to  exist. 

Section  4022.  Preservation  of  guaranty  agency  assets 

Section  4022  clarifies  the  longstanding  and  judicially  supported 
view  that  the  guaranty  agency's  assets  are  dedicated  to  the  loan 
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programs  and  may  not  be  used  for  unauthorized  purposes.  This  au- 
thority allows  the  Secretary  to  ensure  that  program  assets  are  used 
to  operate  the  loan  program  in  the  most  efficient  way  possible,  con-  \ 
sistent  with  an  orderly  transition  to  the  Federal  Direct  Student 
Loan  Program. 

Thus,  this  section  adds  to  the  guaranty  agency  reserves  provi- 
sions in  section  422  of  the  Act  a  clarification  that,  notwithstanding 
any  other  provision  of  law,  the  reserve  funds  of  the  guaranty  agen- 
cies, and  assets  piirchased  with  these  reserve  funds,  regardless  of 
who  holds  or  controls  the  reserves  or  assets,  are  the  property  of  the 
United  States,  to  be  used  in  the  operation  of  the  Federal  Family 
Education  Loan  program  or  the  Federal  Direct  Student  Loan  Pro- 
gram. These  reserves  would  be  required  to  be  maintained  by  each 
guaranty  agency  to  pay  program  expenses  and  contingent  liabil- 
ities, as  authorized  by  the  Secretary.  The  Secretary  is  prohibited 
from  requiring  the  return  of  all  of  a  guaranty  agency  s  reserve 
funds  imless  the  Secretary  determines  that  the  return  of  these 
funds  were  essential  to  the  operation  of  the  Federad  Family  Edu- 
cation Loan  program  or  the  Federal  Direct  Student  Loan  Program, 
or  to  ensure  the  orderly  termination  of  the  guaranty  agenc/s  oper- 
ations and  the  liquidation  of  its  assets.  However,  the  Secretary  is 
also  authorized  to  direct  a  guaranty  agency  to:  (1)  return  to  the 
Secretary  all  or  a  portion  of  its  reserve  fund  that  the  Secretary  de- 
termines is  not  needed  to  pay  for  the  agency's  program  expenses 
and  contingent  Habilities;  and  (2)  require  the  return  to  the  Sec- 
retary or  the  guaranty  agency  of  any  funds  or  assets  held  by,  or 
under  the  control  of,  any  other  entity,  which  the  Secretary  deter- 
mines are  necessary  to  pay  the  program  expenses  and  contingent 
liabilities  of  the  agency,  or  which  are  reqviired  for  the  orderly  ter- 
mination of  the  agenc/s  operation  and  Uquidation  of  its  assets. 

This  section  also  provides  that,  in  order  to  ensure  preservation 
of  a  guaranty  agency's  funds  and  assets,  any  contract  that  concerns 
the  administration  of  any  guaranty  agenc/s  reserve  funds,  or  the 
administration  of  any  assets  purchased  or  acquired  with  the  agen- 
c/s  reserve  funds,  and  that  is  entered  into  or  extended  by  the 
guaranty  agency  (or  any  other  party  on  behalf  of,  or  with  the  con- 
currence of,  the  guaranty  agency)  after  the  effective  date  of  this 
provision  is  required  to  include  a  provision  that  the  contract  is  ter- 
minable by  the  Secretary.  This  termination  provision  could  be  im- 
plemented by  the  Secretary  upon  30  days  notice  to  the  contracting 
parties  if  the  Secretary  determined  that  the  contract  included  an 
impermissible  transfer  of  reserve  funds  or  assets,  or  was  otherwise 
inconsistent  with  the  terms  or  purposes  of  section  422  of  the  act. 

Section  4023.  Modification  of  Federal  Family  Education  Loan  pro- 
gram loans  terms 

Section  4023  amends  the  terms  of  loans  under  the  Federal  Fam- 
ily Education  Loan  program  in  section  428  of  the  Act.  This  section 
requires  that  an  insurance  program  agreement  provide  for  income 
contingent  repayment  following  a  borrower's  default,  and  author- 
izes the  Secretary  to  require  any  borrower  who  has  defaulted  on  a 
loan  made  under  the  Federal  Family  Education  Loan  program  and 
whose  loan  is  assigned  to  the  Secretary  to  repay  that  loan  under 
an  income  contingent  repayment  plan,  the  terms  and  conditions  of 
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which  would  be  established  by  the  Secretary  and  would  be  the 
same  as  or  similar  to  the  EXCEL  Account  established  for  purposes 
of  the  Federal  Direct  Student  Loan  Program. 

Section  4024.  Loan  assignment 

Section  4024  amends  section  428(c)(8)  of  the  Act,  concerning  as- 
signment of  loans  from  guaranty  agencies  to  the  Secretary  when  it 
is  in  the  Federal  interest  to  do  so.  This  section  removes  provisions 
that  would  no  longer  be  appropriate,  given  the  expansion  of  the  di- 
rect lending  program.  It  also  adds  a  provision  stating  that  an  or- 
derly transition  from  the  Federal  Family  Education  Loan  program 
to  the  Federal  Direct  Student  Loan  Program  shall  be  deemed  to  be 
in  the  Federal  financial  interest,  and  a  requirement  that  a  guar- 
anty agency  promptly  assign  loans  to  the  Secretary,  if  deemed  by 
the  Secretary  to  be  necessary  to  protect  the  Federal  financial  inter- 
est, upon  the  Secretary's  request. 

Section  4025.  Guaranty  agency  functions 

Section  4025  makes  changes  to  section  428(c)(10)  of  the  Act,  re- 
garding guaranty  agency  reserves,  in  conformance  with  the  transi- 
tion to  the  Federal  Direct  Student  Loan  Program.  Section  4025(1) 
removes  the  requirement  that  the  Secretary  must  require  a  guar- 
anty agency  that  has  low  reserves  or  is  financially  or  administra- 
tively impaired  to  submit  an  18-month  management  plan  to  the 
Secretary  before  the  Secretary  takes  other  steps  concerning  that 
agency.  The  Secretary  would  require  a  management  plan  only  as 
appropriate,  consistent  with  the  transitional  nature  of  the  Federal 
Family  Education  Loan  program. 

Section  4025(2)  also  allows  modification  of  a  guaranty  agency's 
management  plan  in  conformity  with  the  transition  to  the  Federal 
Direct  Student  Loan  Program.  This  section  provides  that,  if  the 
Secretary  is  seeking  to  terminate  the  guaranty  agency  agreement 
or  assume  the  agenc/s  functions,  the  agency's  management  plan 
would  include  the  means  by  which  the  agency  and  the  Secretary 
will  work  together  to  ensure  an  orderly  termination  of  operations 
and  hquidation  of  the  agency's  assets. 

Section  4025(3)  gives  the  Secretary  increased  flexibility  to  termi- 
nate a  guaranty  agenc/s  agreement  by  allowing  the  Secretary  to 
terminate  the  agreement  if  the  Secretary  determines  that  termi- 
nation is  necessary  to  protect  the  Federal  financial  interest,  to  en- 
sure the  continued  availability  of  loans  to  student  or  parent  bor- 
rowers, or  to  ensure  an  orderly  transition  from  the  Federal  Family 
Education  Loan  program  to  the  Federal  Direct  Student  Loan  Pro- 
gram. 

Section  4025(4)  expands  the  Secretar/s  authorized  fimctions 
when  a  guaranty  agency's  agreement  is  terminated.  The  Secretary 
is  authorized  to  provide  the  guaranty  agency  with  additional  ad- 
vance funds  in  accordance  with  section  422(c)(7)  of  the  Act,  with 
such  restrictions  on  the  use  of  such  funds  as  is  determined  appro- 
priate by  the  Secretary,  in  order  to  meet  the  immediate  cash  needs 
of  the  guaranty  agency,  ensure  the  uninterrupted  payment  of 
claims,  or  ensure  that  the  guaranty  agency  will  make  loans  as  the 
lender-of-last-resort.  This  section  also  authorizes  the  Secretary  to 
use  all  funds  and  assets  of  the  guaranty  agency  to  assist  in  the  ac- 
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tivities  undertaken  in  accordance  with  termination  of  the  guaranty 
agency  agreement  and  to  take  appropriate  action  to  require  the  re- 
turn to  the  guaranty  agency  or  the  Secretary  of  any  funds  or  assets 
provided  by  the  guaranty  agency,  under  contract  or  otherwise,  to 
any  person  or  organization.  Finally,  this  section  authorizes  the  Sec- 
retary to  take  whatever  other  action  is  necessary  to  ensure  an  or- 
derly transition  from  the  Federal  Family  Education  Loan  program 
to  the  Federal  Direct  Student  Loan  Program. 

Section  4025(5)  removes  subparagraph  (G)  of  section  428(c)(10)  of 
the  Act,  which  currently  prevents  the  Secretary  from  terminating 
the  agreement  of  any  guaranty  agency  that  is  backed  by  the  full 
faith  and  credit  of  the  State  where  that  agency  is  the  primary 
guarantor.  At  most  only  two  guaranty  agencies  are  currently  con- 
sidered to  be  backed  by  the  full  faith  and  credit  of  a  Sate.  This  pro- 
vision in  current  law,  would  impede  efforts  to  "wind  down"  the  Fed- 
eral Family  Education  Loan  program. 

Section  4025(6)  makes  conforming  amendments  to  the  structure 
of  section  428(c)(10)  of  the  Act. 

Section  4025(7)  provides  additional  authorities  needed  by  the 
Secretary  to  ensure  an  orderly  termination  of  the  Federal  Family 
Education  Loan  program.  If  the  Secretary  has  terminated  or  is 
seeking  to  terminate  a  guaranty  agenc/s  agreement,  or  has  as- 
sumed a  guaranty  agency's  functions,  this  section  provides  that, 
notwithstanding  any  other  provision  of  law:  (1)  the  guaranty  agen- 
cy may  not  file  for  bankruptcy;  (2)  no  State  court  may  issue  an 
order  affecting  the  Secretary's  actions  with  respect  to  that  guar- 
anty agency;  and  (3)  no  provision  of  State  law  shall  apply  to  the 
actions  of  the  Secretary  in  terminating  the  operations  of  the  guar- 
anty agency. 

This  section  also  provides  that,  if  the  Secretary  has  terminated 
or  is  seeking  to  terminate  a  guaranty  agenc3^s  agreement,  or  has 
assumed  a  guaranty  agenc/s  functions,  and  notwithstanding  any 
other  provision  of  law,  any  contract  that  concerns  the  administra- 
tion of  any  guaranty  agency's  reserve  funds,  or  the  administration 
of  any  assets  purchased  or  acquired  with  the  agency's  reserve 
funds,  and  that  is  entered  into  or  extended  by  the  guaranty  agency 
(or  any  other  party  on  behalf  of,  or  with  the  concurrence  of,  the 
guaranty  agency)  after  the  effective  date  of  this  provision  is  re- 
quired to  include  a  provision  that  the  contract  is  terminable  by  the 
Secretary.  This  termination  provision  could  be  implemented  by  the 
Secretary  upon  30  days  notice  to  the  contracting  parties  if  the  Sec- 
retary determined  that  the  contract  included  an  impermissible 
transfer  of  reserve  funds  or  assets,  or  was  otherwise  inconsistent 
with  the  terms  or  purposes  of  section  428  of  the  Act.  Finally,  not- 
withstanding any  other  provision  of  law,  the  Secretary's  liability  for 
any  outstanding  liabilities  of  a  guaranty  agency,  the  functions  of 
which  the  Secretary  has  assimied,  could  not  exceed  the  fair  market 
value  of  the  reserves  of  the  guaranty  agency,  minus  any  necessary 
liquidation  or  other  administrative  costs. 

Section  4025(8)  makes  a  conforming  amendment  to  a  reporting 
requirement,  consistent  with  the  transition  to  the  Federal  Direct 
Student  Loan  Program. 
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Section  4026 

Section  4026  revises  section  428(f)(1)  of  the  Act  concerning  pay- 
ments based  on  insurance  program  agreements,  to  retain  a  specific 
administrative  cost  allowance  to  guaranty  agencies  only  through 
fiscal  year  1993.  This  change  is  consistent  with  the  inclusion  of 
transition  support  funds  in  section  459  which  the  Secretary  would 
use  to  provide  to  guaranty  agencies  to  encourage  them  to  continue 
their  operations  and  to  effectively  manage  their  portfolios. 

Section  4027.  Loan  consolidation 

Section  4027  amends  the  provisions  for  the  Federal  consolidation 
loan  program  imder  section  428C  of  the  Act,  in  order  to  facilitate 
the  expansion  of  the  Federal  Direct  Student  Loan  Program.  Section 
4027(1)  defines  "eligible  borrower"  for  loan  consolidation  in  the 
Federal  Family  Education  Loan  program  to  mean  a  borrower  who, 
at  the  time  of  application  for  a  consolidation  loan,  is  in  repayment 
status,  or  in  a  grace  period  preceding  repayment,  or  is  a  delinquent 
or  defaulted  borrower  who  will  reenter  repayment  through  loan 
consolidation. 

Section  4027(2)  amends  the  terms  of  the  consolidation  loan 
agreement  to  require  a  lender  to  offer  income  sensitive  repayment 
terms  for  a  consolidation  loan  made  on  or  after  July  1,  1994.  In  the 
event  that  a  borrower  is  imable  to  obtain  a  consolidation  loan  with 
income  sensitive  repa5anent  terms  acceptable  to  the  borrower  from 
the  holder  of  the  borrower's  outstanding  loans  (that  are  selected  for 
consolidation),  or  fi-om  any  other  lender,  including  Sallie  Mae,  this 
section  authorizes  the  Secretary  to  offer  the  borrower  a  direct  con- 
solidation loan  with  EXCEL  Account  terms  under  the  Federal  Di- 
rect Student  Loan  Program.  During  the  transition  period,  the  Sec- 
retary expects  to  make  these  loans  to  the  fullest  extent  possible, 
consistent  with  the  Department's  capacity  to  originate  and  service 
these  loans. 

This  section  makes  a  technical  amendment  to  the  deferment  pro- 
visions of  consolidated  loans  under  the  Federal  Family  Education 
Loan  program,  in  order  to  make  this  provision  administratively 
feasible.  As  with  the  proposal  for  loans  consolidated  into  the  Fed- 
eral Direct  Student  Loan  Program,  interest  would  accrue  and  be 
capitalized  or,  be  paid  by  the  borrower,  on  loans  on  which  interest 
is  not  federally  subsidized;  interest  would  accrue,  and  be  paid  by 
the  Secretary  on  loans  on  which  interest  is  federally  subsidized. 

Section  4027(3)  provides  that  a  consolidation  loan  made  before 
July  1,  1994,  will  bear  interest  at  an  annual  rate  on  the  unpaid 
principal  balance  of  the  loan  that  is  equal  to  the  greater  of  the 
weighted  average  of  the  interest  rates  on  the  loans  consolidated, 
roimded  to  the  nearest  whole  percent,  or  9  percent.  A  consolidation 
loan  made  on  or  after  July  1,  1994,  would  bear  interest  an  annual 
rate  on  the  unpaid  principal  balance  of  the  loan  that  is  equal  to 
the  weighted  average  of  the  interest  rates  on  the  loans  consoU- 
dated,  rounded  upward  to  the  nearest  whole  percent. 

Section  4027(3)  makes  additional  changes  to  the  Federal  consoli- 
dation loan  requirements  consistent  with  offering  repa)nnent  op- 
tions to  borrowers  based  in  their  income.  This  section  adds  to  the 
repa3mient  schedules  in  current  law  a  provision  that,  if  the  sum  of 
consoUdation  loan  and  the  amount  outstanding  on  other  student 
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loans  is  less  than  $7,500  the  consolidation  loan  would  be  required 
to  be  repaid  in  not  morelhan  10  years.  This  provision  is  consistent 
with  removal  of  the  minimum  loan  amoimt  imder  section  428C  of 
the  Act,  and  allows  for  a  standards  Federal  Family  Education  Loan 
repayment  period.  During  the  transition  from  the  Federal  Family 
Education  Loan  program  to  the  Federal  Direct  Student  Loan  Pro- 
gram, lenders  xmder  the  Federal  Family  Education  Loan  program 
would  be  required  to  offer  income  sensitive  repayment  on  a  consoli- 
dated loan,  while  the  Secretary  would  offer  repayment  terms  pur- 
suant to  an  EXCEL  Accoimt  on  a  loan  assigned  to  the  Secretary. 

Section  4028.  Sallie  Mae 

Section  4028  adds  a  provision  to  section  439  of  the  Act,  concern- 
ing Sallie  Mae.  This  provision  requires  the  Secretaries  of  Education 
and  the  Treasury  to  prepare  a  study  that  examines  alternatives 
concerning  the  status,  operations,  and  Federal  Family  Education 
Loan  program  to  the  Federal  Direct  Student  Loan  Program. 

The  study  is  required  to  be  completed  within  six  months  of  the 
enactment  of  this  section  and  to  be  considered  by  the  Secretaries 
of  Education  and  the  Treasury  in  developing  relevant  legislative 
proposals.  In  addition,  the  study  would  consider  how  best  to  meet 
the  needs  of  students  and  taxpayers,  as  well  as  appropriate 
changes  to  part  D  of  title  VII  of  the  Act  relating  to  the  College  Con- 
struction Loan  Association.  The  study  is  also  required  to  reflect  the 
need  for  Sallie  Mae  to  maintain  Kquidity  and  perform  other  func- 
tions for  the  Federal  Direct  Student  Loan  Program,  including  addi- 
tional duties  as  specified  by  the  two  Secretaries. 

Section  4029.  Optically  imaged  documents 

Section  4029(a)  amends  section  484A  of  the  Act  to  provide  for  the 
use  of  optically  imaged  documents  in  certain  proceedings.  This  sec- 
tion describes  the  purpose  of  this  provision,  to  be  to:  (1)  allow  the 
Secretary  to  use  records,  including  promissory  notes  and  repay- 
ment agreements,  reqiiired  for  the  administration  of  the  Federal 
Direct  Student  Loan  Program,  or  for  the  administration  of  loans 
made  und^r  the  Federal  Family  Education  Loan  program  that  have 
been  assigned  to  the  Secretary;  (2)  permit  the  Secretary  to  destroy 
originals  of  these  documents  and  records,  including  promissory 
notes  and  repa5nnent  agreements,  after  the^Jmve  been  optically 
imaged,  thereby  achieving  significant  savifigs  in  storage  and  re- 
trieval costs;  and  (3)  ensure  that  tiie  Secretary  may  introduce  as 
evidence  in  any  proceeding  with  respect  to  these  programs  or  loans 
optically  imaged  documents  and  records,  including  promissory 
notes  and  repayment  agreements. 

This  section  also  provides  that,  notwithstanding  any  other  provi- 
sion of  Federal  or  State  law,  an  optically  imaged  copy  of  any  docu- 
ment or  record,  including  a  promissory  note  or  repayment  agree- 
ment, may  be  introduced  as  evidence  in  any  proceeding  with  re- 
spect to  these  programs  or  loans  in  any  Federal  or  State  court,  or 
other  tribxmal,  and  this  optically  imaged  copy  would  be  admissible 
in  any  court  or  tribunal  of  the  United  States  or  any  State  as  if  it 
were  the  original  document  or  record  and  have  the  same  force  and 
effect  as  the  original.  However,  this  provision  does  not  preclude  the 
admissibility  of  a  duplicate  of  a  docviment  or  record  required  for  the 
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administration  of  these  programs  or  loans  made  by  a  technology 
other  than  optical  imaging.  Further,  this  provision  does  not  pre- 
clude the  admissibility  of  an  optically  imaged  copy  of  any  document 
or  record  in  a  proceeding  outside  the  scope  of  section  484(A)(c)  of 
the  Act. 

Section  4029(b)  amends  section  432  of  the  Act  to  provide  that 
records  maintained  in  accordance  with  section  484A(c)  of  the  Act 
may  be  used  in  any  proceeding,  as  permitted  by  section  484A(c)  of 
the  Act,  with  respect  to  a  loan  that  was  made  xinder  the  Federal 
Family  Education  Loan  program  and  assigned  to  the  Secretary. 
This  would  allow  the  Department  to  use  optically  imaged  docu- 
ments as  evidentiary  material  in  certain  proceedings  with  respect 
to  these  loans.  This  authority  would  be  consistent  with  the  author- 
ity for  allowing  as  evidentiary  material  in  certain  proceedings  im- 
aged documents  with  respect  to  Federal  Direct  Student  Loan  Pro- 
gram loans. 

Section  4029(c)  amends  section  487  of  the  Act,  concerning  pro- 
gram participation  agreements,  to  provide  that  optically  imaged 
documents  may  be  used  in  any  proceeding  with  respect  to  a  Fed- 
eral Direct  Student  Loan  Program  or  Federal  Family  Education 
Loan  program  loan  that  has  been  assigned  to  the  Secretary,  as  pro- 
vided in  section  484A  of  the  Act,  in  accordance  with  applicable  pro- 
visions of  the  Federal  Rules  of  Evidence  and  28  U.S.C.  1732. 

Section  4030.  Sequestration 

Section  4030  adds  to  section  256(b)  of  the  Balanced  Budget  and 
Emergency  Deficit  Control  Act  of  1985,  which  concerns  the  effects 
of  a  sequestration  order  on  the  current  guaranteed  student  loan 
program,  a  new  provision  concerning  the  effects  of  a  sequestration 
order  on  the  Federal  Direct  Student  Loan  Program.  Under  this  pro- 
vision, any  reductions  that  are  required  to  be  achieved  from  the 
Federal  Direct  Student  Loan  program  as  a  consequence  of  an  order 
imder  section  254  of  that  Act  would  be  required  to  be  achieved  only 
as  follows:  for  any  Federal  Direct  Student  Loan  Program  loans 
made  during  the  period  beginning  on  the  date  that  the  order  took 
effect  with  respect  to  a  fiscal  year  and  ending  at  the  close  of  that 
fiscal  year,  the  loan  fee  authorized  to  be  collected  under  section 
456(c)  of  the  Higher  Education  Act  would  be  required  to  be  in- 
creased by  0.50  percent.  In  addition,  this  section  makes  a  conform- 
ing amendment  to  section  252(c)(1)(B)  and  to  the  heading  for  sec- 
tion 256(b)  of  that  Act. 

Section  4031.  Effective  dates 

Section  4032  sets  out  the  effective  dates  for  the  amendments 
made  by  the  Committee  recommendation. 

Section  4032.  Education  /  Treasury  study 

Section  4032  requires  the  Secretary  of  Education,  in  consultation 
with  the  Secretary  of  Treasury,  to  conduct  a  study  to  be  sent  to  the 
Congress,  along  with  any  legislative  recommendations  that  the  Sec- 
retary may  have,  by  no  later  than  six  months  after  the  enactment 
of  this  provision,  of  the  feasibility  of  Federal  Direct  Student  Loan 
Program  loan  repayment  through  wage  withholding  by  the  Internal 
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Revenue  Service  and  the  feasibility  of  several  other  repayment  op- 
tions for  Federal  Direct  Student  Loan  Program  loans. 

Section  4033.  IRS  collections 

Section  4033  expresses  the  sense  of  the  Committee  on  Education 
and  Labor  that  the  House  should  consider  and  adopt  legislation 
providing  for  the  collection  of  student  loans  using  the  Internal  Rev- 
enue Service  of  the  Department  of  the  Treasury. 

SUBTITLE  B — COST  SHARING  BY  STATES  ' 
Section  4101,  Cost-sharing  by  States 

Section  4101  amends  section  428  of  the  Act  to  add  a  requirement 
that  the  State  share  financial  responsibility  for  a  portion  of  the  de- 
fault costs  above  a  certain  level  at  institutions  located  in  that 
State.  If,  based  upon  the  latest  available  data,  the  cohort  default 
rate  for  borrowers  that  attend  institutions  of  higher  education  lo- 
cated in  a  particular  State  exceeds  20  percent,  the  State  would  be 
required  to  pay  to  the  Secretary  a  portion  of  the  amoimt  by  which 
the  default  rate  exceeds  20  percent.  The  portion  of  the  percentage 
used  would  be  phased  in  over  several  fiscal  years:  in  fiscal  year 
1995,  the  amount  would  be  one-eighth  of  the  percentage  over  20 
percent;  in  fiscal  year  1996,  it  would  be  one-fifth  of  the  percentage 
over  20  percent;  and  in  fiscal  year  1997  and  beyond,  it  would  be 
one-half  of  the  percentage  over  20  percent.  The  State  would  be  au- 
thorized to  charge  a  fee  to  participating  institutions  in  the  State 
according  to  a  fee  structure,  approved  by  the  Secretary,  that  is 
based  on  the  institution's  cohort  default  rate  and  the  State's  costs. 
The  fee  structure  would  also  provide  an  exemption  fi-om  fees  for  in- 
stitutions that  experienced  certain  types  of  exceptional  mitigating 
circumstances,  specified  by  the  State  and  approved  by  the  Sec- 
retary, and  those  circumstances  contributed  to  the  institution's  co- 
hort default  rate. 

SUBTITLE  C— ERISA  AMENDMENTS  RELATING  TO  GROUP  HEALTH 

PLANS 

Section  4201 

Coordination  of  ERISA  Preemption  Rules  with  Title  XIX  Provi- 
sions Providing  for  LiabiHty  of  Third  Parties. 

This  section  amends  section  514(b)(8)  of  ERISA  to  exempt  fi'om 
preemption  certain  additional  provisions  of  State  laws.  In  1986, 
ERISA  was  aunended  to  add  subsection  (b)(8)  in  order  to  facilitate 
the  ability  of  the  States  to  assure  that  Medicaid  was  the  secondary 
payor  for  all  eligible  individuals  also  covered  under  group  health 
plans.  Under  the  amendments  to  Title  XIX  of  the  Social  Security 
Act  contained  in  the  Committee  on  Energy  and  Commerce's  title  of 
this  bill,  additional  requirements  relating  to  third-party  payors  are 
imposed  on  the  States  as  a  condition  for  receiving  Federal  match- 
ing Medicaid  fiinds.  The  amendments  to  ERISA  under  Section  4201 
permit  States  to  enforce  laws  enacted  as  a  result  of  these  addi- 
tional Medicaid  requirements. 
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Section  4202 

Continued  Coverage  of  Costs  of  a  Pediatric  Vaccine  Under  Group 
Health  Plans. 

This  section  precludes  group  health  plans  from  reducing  their 
coverage  of  the  costs  of  pediatric  vaccines  below  the  level  in  effect 
on  May  1,  1993.  This  is  a  corresponding  amendment  to  a  require- 
ment included  in  the  title  of  this  bill  reported  by  the  Committee 
on  Energy  and  Commerce. 

Section  4203 

Temporary  Rules  Governing  Preemption  of  Certain  State  Laws. 

Section  4203  amends  section  514  (b)  of  ERISA  to  provide  2-year 
exemptions  from  preemption  for  certain  provisions  of  State  law,  as 
follows: 

(1)  the  Hawaii  Prepaid  Health  Care  Act; 

(2)  subtitle  2  of  title  19  of  the  Annotated  Code  of  Maryland, 
which  estabUshes  the  Health  Services  Cost  Review  Commis- 
sion and  authorizes  an  all-payer  hospital  rate  setting  system; 

(3)  section  295.52  of  the  Minnesota  Statutes  (relating  to  the 
2%  gross  receipts  tax  on  providers),  section  19  of  Article  9  of 
the  Minnesota  Health  Right  Act  (permitting  providers  to  pass 
through  the  above  tax),  and  other  specified  sections  of  such  Act 
(relating  to  data  collection);  and 

(4)  specified  sections  of  the  New  York  Pubhc  Health  Law  re- 
lating to  the  all-payer  hospital  rate  setting  system,  the  13% 
surcharge,  uniform  hospital  charges,  the  variable  surcharge  for 
HMOs,  and  the  allowances  for  bad  debt,  charity  care,  health 
services,  financially  distressed  hospitals,  and  excessive  mal- 
practice insurance. 

Congressional  Budget  Office  Estimate 

In  compHance  with  clause  2(1)(3)(B)  and  (C)  of  rule  XI  of  the 
Rules  of  the  House  of  Representatives,  the  estimate  prepared  by 
the  Congressional  Budget  Office  pursuant  to  section  403  of  the 
Congressional  Budget  Act  of  1974,  submitted  prior  to  the  filing  of 
this  report,  is  set  forth  as  follows: 

U.S.  Congress, 
Congressional  Budget  Office, 

Washington,  DC,  May  14,  1993. 

Hon.  William  D.  Ford, 

Chairman,  Committee  on  Education  and  Labor,  House  of  Represent- 
atives, Washington,  DC. 
Dear  Mr.  Chairman:  The  Congressional  Budget  Office  has  pre- 
pared the  enclosed  cost  estimate  for  the  Reconciliation  rec- 
ommendations of  the  Committee  on  Education  and  Labor,  as  or- 
dered transmitted  to  the  House  Committee  on  the  Budget,  May  12, 
1993. 

The  estimates  included  in  the  attached  table  represent  the  1994- 
1998  effects  on  the  federal  budget  and  on  the  budget  resolution 
baseline  of  the  Committee's  legislative  proposals  affecting  spend- 
ing. CBO  understands  that  the  Committee  on  the  Budget  will  be 
responsible  for  interpreting  how  savings  contained  in  these  legisla- 
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tive  proposals  measure  against  the  budget  resolution  reconciliation 
instructions. 

If  you  wish  further  details  on  this  estimate,  we  will  be  pleased 
to  provide  them.  The  CBO  staff  contacts  are  Deborah  ICalcevic  and 
Jean  Heame,  who  can  be  reached  at  226-2820. 
Sincerely, 

James  L.  Blum 
(For  Robert  D.  Reischauer). 

Enclosure. 

COST  ESTIMATE  OF  THE  HOUSE  EDUCATION  AND  LABOR  COMMITTEE 

[By  fiscal  years,  in  millions  of  dollars] 


1994  1995  19%  1997  1998 


Direct  Spending 
Direct  student  loans: 

Estimated  budget  authority   65       -180       -930     -1,895  -2,135  -5,075 

Estimated  outlays   115        -85       -650      -1,610  -2,040  -4,270 

State  school  default  fee: 

Estimated  budget  authority   -35        -55       -125  -120  -335 

Estimated  outlays   -25        -50       -105  -120  -300 

ERISA': 

Estimated  budget  authority   0        -40        -45        -55  -60  -200 

Estimated  outlays  „   0        -40        -45        -55  -60  -200 

Total  Direct  Spending: 

Estimated  budget  authority   65       -255     -1,030     -2,075  -2,315  -5,610 

Estimated  outlays   115       -150       -745     -1,770  -2,220  -4,770 


'The  savings  shown  are  the  estimated  effect  of  the  Education  and  Labor  Committee's  changes  only.  The  President's  third-party  liability 

Proposal  included  changes  to  programs  under  ttie  jurisdiction  of  three  House  committees— Energy  and  Commerce,  Education  and  Labor,  and 
/ays  and  Means.  This  proposal,  tn  total,  would  save  an  estimated  $1,247  billion  over  five  years. 

Estimated  costs  to  State  and  local  governments 
Direct  student  loans:  None. 

State  school  default  fee:  Beginning  in  fiscal  year  1995,  state  gov- 
ernments would  be  required  to  pay  an  annual  fee.  The  fee  would 
be  a  function  of  the  number  of  schools  in  the  state  with  cohort  de- 
fault rates  in  excess  of  20  percent.  The  five-year  federal  outlay  sav- 
ings of  $300  million  will  come  directly  from  state  governments. 

ERISA:  The  federal  government  pays  an  average  of  57  percent  of 
the  cost  of  current  law  Medicaid  services.  State  and  local  govern- 
ments fund  the  remaining  43  percent.  State  and  local  savings  to 
Medicaid  programs  wovdd  be  $30  miUion  in  fiscal  year  1995  and 
would  increase  to  $45  milHon  by  fiscal  year  1998. 

^,  U.S.  Congress, 

'  Congressional  Budget  Office, 

Washington,  DC,  May  18,  1993. 

Hon.  William  D.  Ford, 

Chairman,  Committee  On  Education  and  Labor,  U.S,  House  of  Rep- 
resentatives, Washington,  DC. 

Dear  Mr.  Chairman:  On  Friday,  May  14,  1993,  the  Congres- 
sional Budget  Office  provided  the  Committee  on  Education  and 
Labor  with  a  cost  estimate  of  its  reconciliation  recommendations. 
Your  staff  inquired  as  to  why  no  effects  were  shown  for  Section 
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4202 — Continued  Coverage  of  Costs  of  a  Pediatric  Vaccine  under 
Group  Health  Plans. 

This  section,  by  itself,  would  have  no  budgetary  effects  relative 
to  the  CBO  baseline  that  has  been  used  to  measiire  the  costs  or 
savings  of  the  Committee's  action.  For  this  reason,  no  cost  or  sav- 
ings for  this  provision  was  shown  in  the  CBO  estimate. 

On  the  other  hand,  requiring  group  health  plans  to  continue  cov- 
erage of  pediatric  vaccines  would  Umit  the  costs  of  a  new  federal 
immunization  program  contained  in  the  reconcihation  rec- 
ommendations of  the  Energy  and  Commerce  Committee.  The  esti- 
mate CBO  provided  to  the  Energy  and  Commerce  Committee  for 
the  costs  of  the  new  immiinization  program  assumed  current 
health  plans  could  not  drop  coverage  of  vaccines  because  that  com- 
mittee included  a  provision  similar  to  Section  4202. 

We  would  be  glad  to  respond  to  any  additional  questions  you 
might  have  on  this  issue.  The  CBO  staff  contact  is  Charles 
Seagrave  (226-2820). 
Sincerely, 

Robert  D.  Reischauer. 
Committee  Estimate 

With  reference  to  the  statement  required  by  clause  7(a)(1)  of  rule 
XIII  of  the  Rules  of  the  House  of  Representatives,  the  Committee 
accepts  the  estimate  prepared  by  the  Congressional  Budget  Office. 

Inflationary  Impact  Statement 

In  compHance  with  clause  2(1)(4)  of  rule  XI  of  the  niles  of  the 
House  of  Representatives,  the  Committee  estimates  that  the  enact- 
ment of  the  Committee's  reconciliation  recommendations  will  have 
no  inflationary  impact  on  the  prices  and  costs  in  the  operation  of 
the  national  economy.  It  is  the  judgment  of  the  Committee  that  the 
inflationary  impact  of  this  legislation  as  a  component  of  the  Fed- 
eral is  negligible. 

Oversight  Findings  of  the  Committee 

In  compliance  with  clause  2(1)(3)(A)  of  rule  XI  of  the  Rules  of  the 
House  of  Representatives,  the  Committee's  oversight  findings  are 
set  forth  above.  No  additional  oversight  findings  are  applicable  at 
this  time. 

Oversight  Finding  and  Recommendations  of  the  Committee 
ON  Government  Operations 

In  compliance  with  clause  2(1)(3)(D)  of  rule  XI  of  the  niles  of  the 
House  of  Representatives,  the  Committee  states  that  no  findings  or 
recommendations  of  the  Committee  on  Government  Operations 
were  submitted  to  the  Committee. 

Changes  in  Existing  Law  Made  by  Title  IV  of  the  Bill,  as 

Reported 

In  compliance  with  clause  3  of  rule  XIII  of  the  Rules  of  the  House 
of  Representatives,  changes  in  existing  law  made  by  the  bill,  as  re- 
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ported,  are  shown  as  follows  (existing  law  proposed  to  be  omitted 
is  enclosed  in  black  brackets,  new  matter  is  printed  in  italic,  exist- 
ing law  in  which  no  change  is  proposed  is  shown  in  roman): 

HIGHER  EDUCATION  ACT  OF  1965 

*  *  *  *  *  *  * 

>■  TITLE  IV— STUDENT  ASSISTANCE 

*  *  *  *  *  *  * 

Part  B— Federal  Family  Education  Loan  Program 

H<  ^  ^  Hi  *  )i( 

ADVANCES  FOR  RESERVE  FUNDS  OF  STATE  AND  NONPROFIT  PRIVATE 
LOAN  INSURANCE  PROGRAMS 

Sec.  422.  (a)  *  *  * 

(c)  Advances  for  Insurance  Obligations.— 

*    *  * 

(7)  Emergency  advances.— The  Secretary  is  authorized  to 
make  advances,  on  terms  and  conditions  satisfactory  to  the 
Secretary,  [to  a  guaranty  agency  in  accordance  with  section 
428(c)(10)(FXv)  in  order  to  assist  the  agency  in  meeting  its  im- 
mediate cash  needs  and  ensure  the  uninterrupted  pa3nment  of 
default  claims  by  lenders.]  to  a  guaranty  agency — 

(A)  in  accordance  with  section  428(j),  in  order  to  ensure 
that  the  guaranty  agency  shall  make  loans  as  the  lender- 
of-last-resort  during  the  transition  from  the  Federal  Family 
Education  Loan  Program  under  this  part  to  the  Federal  Di- 
rect Student  Loan  Program  under  part  D  of  this  title;  or 

(B)  if  the  Secretary  is  seeking  to  terminate  the  guaranty 
agency's  agreement,  or  assuming  the  guaranty  agency's 
functions,  in  accordance  with  section  428(c)(10)(F)(v),  in 
order  to  assist  the  agency  in  meeting  its  immediate  cash 
needs,  ensure  the  uninterrupted  payment  of  claims,  or  en- 
sure that  the  guaranty  agency  shall  make  loans  as  de- 
scribed in  subparagraph  (A); 

(g)  Preservation  of  Guaranty  Agency  Reserves  — 

(1)  Authority  to  recover  funds— Notwithstanding  any 
other  provision  of  law,  the  reserve  funds  of  the  guaranty  agen- 
cies, and  any  assets  purchased  with  such  reserve  funds,  regard- 
less of  who  holds  or  controls  the  reserves  or  assets,  shall  be  con- 
sidered to  be  the  property  of  the  United  States  to  be  used  in  the 
operation  of  the  program  authorized  by  this  part  or  the  pro- 
gram authorized  by  part  D  of  this  title.  However,  the  Secretary 
may  not  require  the  return  of  all  of  a  guaranty  agency  reserve 
funds  to  the  Secretary  unless  he  or  she  determines  that  such  re- 
turn is  essential  to  the  operation  of  the  program  authorized  by 
this  part  or  the  program  authorized  by  part  D  of  this  title,  or 
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to  ensure  the  orderly  termination  of  the  guaranty  agency's  oper- 
ations and  the  liquidation  of  its  assets.  The  reserves  shall  be 
maintained  by  each  guaranty  agency  to  pay  program  expenses 
and  contingent  liabilities,  as  authorized  by  the  Secretary,  except 
that  the  Secretary  may — 

(A)  direct  a  guaranty  agency  to  return  to  the  Secretary  a 
portion  of  its  reserve  fund  which  the  Secretary  determines 
is  unnecessary  to  pay  the  program  expenses  and  contingent 
liabilities  of  the  guaranty  agency;  ana 

(B)  direct  the  guaranty  agency  to  require  the  return,  to 
the  guaranty  agency  or  to  the  Secretary,  of  any  reserve 
funds  or  assets  held  by,  or  under  the  control  of  any  other 
entity,  which  the  Secretary  determines  are  necessary  to  pay 
the  program  expenses  and  contingent  liabilities  of  the  guar- 
anty agency,  or  which  are  required  for  the  orderly  termi- 
nation of  the  guaranty  agency's  operations  and  the  liquida- 
tion of  its  assets. 

(2)  Termination  provisions  in  contracts.— To  ensure  that 
the  funds  and  assets  of  the  guaranty  agency  are  preserved,  any 
contract  with  respect  to  the  administration  of  a  guaranty  agen- 
cy's reserve  funds,  or  the  administration  of  any  assets  pur- 
chased or  acquired  with  the  reserve  funds  of  the  guaranty  agen- 
cy, that  is  entered  into  or  extended  by  the  guaranty  agency,  or 
any  other  party  on  behalf  of  or  with  the  concurrence  of  the 
guaranty  agency,  after  the  effective  date  of  this  provision  shall 
provide  that  the  contract  is  terminable  by  the  Secretary  upon  30 
days  notice  to  the  contracting  parties  if  the  Secretary  deter- 
mines that  such  contract  includes  an  impermissible  transfer  of 
the  reserve  funds  or  assets,  or  is  otherwise  inconsistent  with  the 
terms  or  purposes  of  this  section. 

FEDERAL  PAYMENTS  TO  REDUCE  STUDENT  INTEREST  COSTS 

Sec.  428.  (a)  *  *  * 

(b)  Insurance  Program  Agreements  To  Qualify  Loans  for 
Interest  Subsidies.— 

(1)  Requirements  of  insurance  program.— Any  State  or 
any  nonprofit  private  institution  or  organization  may  enter 
into  an  agreement  with  the  Secretary  for  the  purpose  of  enti- 
thng  students  who  receive  loans  which  are  insured  under  a 
student  loan  insurance  program  of  that  State,  institution,  or 
organization  to  have  made  on  their  behalf  the  payments  pro- 
vided for  in  subsection  (a)  if  the  Secretary  determines  that  the 

student  loan  insurance  program — 

*  *  * 

(D)  provides  that  (i)  the  student  borrower  shall  be  enti- 
tled to  accelerate  without  penalty  the  whole  or  any  part  of 
an  insured  loan,  (ii)  the  repayment  period  of  any  insured 
loan  may  not  exceed  10  years,  and  (iii)  the  note,  or  other 
written  evidence  of  any  loan,  may  contain  such  reasonable 
provisions  relating  to  repa)mient  in  the  event  of  default  by 
the  borrower  as  may  be  authorized  by  regulations  of  the 


140 


Secretary  in  effect  at  the  time  such  note  or  written  evi- 
dence was  executed,  and  shall  contain  a  notice  that  repay- 
ment may,  following  a  default  by  the  borrower,  [be  subject 
to  repayment  in  accordance  with  the  regulations  required 
by  subsection  (m)  if  the  Secretary  has  published  the  find- 
ing required  by  paragraph  (2)  of  such  subsection;]  be  sub- 
ject to  income  contingent  repayment  in  accordance  with 
subsection  (m); 

(c)  Guaranty  Agreements  for  Reimbursing  Losses .— 

*    *  * 

ii<  ijc  »!<  ifc  :]«  H( 

(8)  Assignment  to  protect  federal  fiscal  interest— fAJ 
If  the  Secretary  determines  that  the  protection  of  the  Federal 
fiscal  interest  so  requires,  a  guaranty  agency  shall  assign  to 
the  Secretary  any  loan  of  which  it  is  the  holder  and  for  which 
the  Secretary  has  made  a  payment  pursuant  to  paragraph  (1) 
of  this  subsection.  [Prior  to  making  such  determination  for  any 
guaranty  agency,  the  Secretary  shall,  in  consultation  with  the 
guaranty  agency,  develop  criteria  to  determine  whether  such 
agency  has  made  adequate  collections  efforts.  In  determining 
whether  a  guaranty  agency's  collection  efforts  have  met  such 
criteria,  the  Secretary  shall  consider  the  agenc/s  record  of  suc- 
cess in  collecting  on  defaulted  loans,  the  age  of  the  loans,  and 
the  amount  of  recent  payments  received  on  the  loans.] 

(B)  An  orderly  transition  from  the  Federal  Family  Education 
Loan  program  under  this  part  to  the  Federal  Direct  Student 
Loan  program  under  part  D  of  this  title  shall  be  deemed  to  be 
in  the  Federal  fiscal  interest,  and  a  guaranty  agency  shall 
promptly  assign  loans  to  the  Secretary  under  this  paragraph 
upon  his  or  her  request 

(10)  Guaranty  AGENCY  reserve  level.— (A)  *  *  * 

(C)  If  (i)  any  guaranty  agency  falls  below  the  required  mini- 
mum reserve  level  in  any  2  consecutive  years,  (ii)  any  guaranty 
agency's  Federal  reimbursement  payments  are  reduced  to  80 
percent  pursuant  to  section  428(c)(l)(B)(ii),  or  (iii)  the  Sec- 
retary determines  that  the  administrative  or  financial  condi- 
tion of  a  guaranty  agency  jeopardizes  such  agency's  continued 

;  ability  to  perform  its  responsibilities  under  its  g-uaranty  agree- 
[  ment,  then  the  Secretary  shall,  as  appropriate,  require  the 
guaranty  agency  to  submit  and  implement  a  management  plan 
acceptable  to  the  Secretary  within  30  working  days  of  any  such 
event. 

(D)  [Each]  (i)  If  the  Secretary  is  not  seeking  to  terminate  the 
guaranty  agency's  agreement  under  subparagraph  (E),  or  as- 
suming the  guaranty  agency's  functions  under  subparagraph 
(F),  a  management  plan  described  in  subparagraph  (C)  shall 
include  the  means  by  which  the  guaranty  agency  will  improve 
its  financial  and  administrative  condition  to  the  required  level 
within  18  months. 
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(ii)  If  the  Secretary  is  seeking  to  terminate  the  guaranty  agen- 
cy's agreement  under  subparagraph  (E),  or  assuming  the  guar- 
anty agency's  functions  under  subparagraph  (F),  a  management 
plan  described  in  subparagraph  (C)  shall  include  the  jneans  by 
which  the  Secretary  and  the  guaranty  agency  shall  work  to- 
gether to  ensure  the  orderly  termination  of  the  operations,  and 
liquidation  of  the  assets  of  the  guaranty  agency. 

(E)  The  Secretary  may  terminate  a  guaranty  agency's  agree- 
ment in  accordance  with  subparagraph  (F)  if— 

(i)  a  guaranty  agency  required  to  submit  a  management 
plan  imder  this  paragraph  fails  to  submit  a  plan  that  is 
acceptable  to  the  Secretary; 

(ii)  the  Secretary  determines  that  a  guaranty  agency  has 
failed  to  improve  substantially  its  administrative  and  fi- 
nancial condition;  [or] 

(iii)  the  Secretary  determines  that  the  guaranty  agency 
is  in  danger  of  financial  collapse[.]; 

(iv)  the  Secretary  determines  that  such  action  is  nec- 
essary to  protect  the  Federal  fiscal  interest; 

(v)  the  Secretary  determines  that  such  action  is  necessary 
to  ensure  the  continued  availability  of  loans  to  student  or 
parent  borrowers;  or 

(vi)  the  Secretary  determines  that  such  action  is  nec- 
essary to  ensure  an  orderly  transition  from  the  loan  pro- 
grams under  this  part  to  the  direct  student  loan  programs 
under  part  D  of  this  title. 

(F)  [Except  as  provided  in  subparagraph  (G),  if]  If  a  guar- 
anty agency's  agreement  under  this  subsection  is  terminated 
pursuant  to  subparagraph  (E),  then  the  Secretary  shall  assume 
responsibility  for  all  fimctions  of  the  guaranty  agency  under 
the  loan  insurance  program  of  such  agency.  In  performing  such 

functions  the  Secretary  is  authorized  to — 

*  *  * 

4:  ^  ^  if:  H(  ^  ^ 

[(v)  provide  the  guaranty  agency  with  additional  ad- 
vance funds  in  accordance  with  section  422(c)(7)  in  order 
to  meet  immediate  cash  needs  of  the  guaranty  agency  and 
ensure  the  uninterrupted  payment  of  claims,  with  such  re- 
strictions on  the  use  of  such  funds,  as  determined  appro- 
priate by  the  Secretary;  or] 

(v)  provide  the  guaranty  agericy  with  additional  advance 
funds  in  accordance  with  section  422(c)(7),  with  such  re- 
strictions on  the  use  of  such  funds  as  is  determined  appro- 
priate by  the  Secretary,  in  order  to — 

(i)  meet  the  immediate  cash  needs  of  the  guaranty 
agency; 

(II)  ensure  the  uninterrupted  payment  of  claims;  or 

(III)  ensure  that  the  guaranty  agency  will  make 
loans  OS  the  lender-of-last-resort,  in  accordance  with 
subsection  (j)(4); 

(vi)  use  all  funds  and  assets  of  the  guaranty  agency  to  as- 
sist in  the  activities  undertaken  in  accordance  with  this 
subparagraph  and  take  appropriate  action  to  require  the 
return,  to  the  guaranty  agency  or  the  Secretary,  of  any 
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funds  or  assets  provided  by  the  guaranty  agency,  under 
contract  or  otherwise,  to  any  person  or  organization;  or 

[(vi)l  (vii)  take  any  other  action  the  Secretary  deter- 
mines necessary  to  ensure  the  continued  availability  of 
loans  made  under  this  part  to  residents  of  the  State  or 
States  in  which  the  guaranty  agency  did  business,  the  full 
honoring  of  all  guarantees  issued  by  the  guaranty  agency 
prior  to  the  Secretary's  assumption  of  the  functions  of  such 
agency,  and  the  proper  servicing  of  loans  guaranteed  by 
the  guaranty  agency  prior  to  the  Secretar/s  assumption  of 
the  functions  of  such  agency,  [and]  to  avoid  disruption  of 
the  student  loan  program [.],  and  to  ensure  an  orderly 
transition  from  the  loan  programs  under  this  part  to  the  di- 
rect student  loan  programs  under  part  D  of  this  title. 
[(G)  The  Secretary  may  not  take  any  action  under  subpara- 
graph (E)  or  (F)  against  any  guaranty  agency  that  is  backed 
by  the  full  faith  and  credit  of  the  State  where  such  guaranty 
agency  is  the  primary  guarantor.] 

(G)  Notwithstanding  any  other  provision  of  Federal  or  State 
law,  if  the  Secretary  has  terminated  or  is  seeking  to  terminate 
a  guaranty  agency's  agreement  under  subparagraph  (E),  or  has 
assumed  a  guaranty  agency's  functions  under  subparagraph 
(F)- 

(i)  such  guaranty  agency  may  not  file  for  bankruptcy; 

(ii)  no  State  court  may  issue  any  order  affecting  the  Sec- 
retary's actions  with  respect  to  such  guaranty  agency; 

(Hi)  any  contract  with  respect  to  the  administration  of  a 
guaranty  agency's  reserve  funds,  or  the  administration  of 
any  assets  purchased  or  acquired  with  the  reserve  funds  of 
the  guaranty  agency,  that  is  entered  into  or  extended  by  the 
guaranty  agency,  or  any  other  party  on  behalf  of  or  with 
the  concurrence  of  the  guaranty  agency,  after  the  effective 
date  of  this  provision  shall  provide  that  the  contract  is  ter- 
minable by  the  Secretary  upon  30  days  notice  to  the  con- 
tracting parties  if  the  Secretary  determines  that  such  con- 
tract includes  an  impermissible  transfer  of  the  reserve 
funds  or  assets,  or  is  otherwise  inconsistent  with  the  terms 
or  purposes  of  this  section;  and 

(iv)  no  provision  of  State  law  shall  apply  to  the  actions 
of  the  Secretary  in  terminating  the  operations  of  a  guaranty 
agency. 

(H)  Notwithstanding  any  other  provision  of  law,  the  Sec- 
retary's liability  for  any  outstanding  liabilities  of  a  guaranty 
agency  (other  than  outstanding  student  loan  guarantees  under 
this  part),  the  functions  of  which  the  Secretary  has  assumed, 
shall  not  exceed  the  fair  market  value  of  the  reserves  of  the 
guaranty  agency,  minus  any  necessary  liquidation  or  other  ad- 
ministrative costs. 

[(H)]  (I)  The  Secretary  shall  not  take  any  action  under  sub- 
paragraph (E)  or  (F)  without  giving  the  guaranty  agency  notice 
and  the  opportimity  for  a  hearing. 

[(I)]  (J)  Notwithstanding  any  other  provision  of  law,  the  in- 
formation transmitted  to  the  Secretary  pursuant  to  this  para- 
graph shall  be  confidential  and  exempt  from  disclosure  under 
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section  552  of  title  5,  United  States  Code,  relating  to  freedom 
of  information,  or  any  other  Federal  law. 

[(J)]  (K)  The  Secretary,  within  3  months  after  the  end  of 
each  fiscal  year,  shall  submit  to  the  House  Committee  on  Edu- 
cation and  Labor  and  the  Senate  Committee  on  Labor  and 
Human  Resources  a  report  specifying  the  Secretary's  assess- 
ment of  the  fiscal  soundness  of  the  guaranty  agency  [system, 
together  with  recommendations  for  legislative  changes,  if  nec- 
essary, for  the  maintenance  of  a  strong  guaranty  agency  sys- 
tem.] system  and  the  progress  of  the  transitix)n  from  the  loan 
programs  under  this  part  to  the  direct  student  loan  programs 
under  part  D  of  this  title. 

^  ^  ifi  Sii  ^ 

(e)  Payments  for  Lender  Referral  Services.— 

(1)  [In  general.—]  In  general;  agreements  with  guar- 
anty AGENCIES— (A)  The  Secretary  shall  make  payments  in 
accordance  with  this  paragraph  to  a  guaranty  agency  [in  any 
State]  with  which  the  Secretary  has  an  agreement  under  sub- 
paragraph (B)  which  provides  a  lender  referral  service  for  stu- 
dents who  meet  the  requirements  of  paragraph  (2). 

(B)(i)  The  Secretary  may  enter  into  agreements  with  guaranty 
agencies  that  meet  standards  established  by  the  Secretary  to 
provide  lender  referral  services  in  geographic  areas  specified  by 
the  Secretary.  Such  guaranty  agencies  shall  be  paid  in  accord- 
ance with  paragraph  (3)  for  such  services. 

(ii)  The  Secretary  shall  publish  in  the  Federal  Register  what- 
ever standards,  criteria,  and  procedures  consistent  with  the  pro- 
visions of  this  part  and  part  D  of  this  title,  the  Secretary  deter- 
mines are  reasonable  and  necessary  to  provide  lender  referral 
services  under  this  subsection  and  ensure  loan  access  to  student 
and  parent  borrowers  during  the  transition  from  the  loan  pro- 
grams under  this  part  to  the  direct  student  loan  programs 
under  part  D  of  this  title.  Section  431  of  the  General  Education 
Provisions  Act  shall  not  apply  to  the  publication  of  such  stand- 
ards, criteria,  and  procedures. 

(2)  Student  eligibility.— A  student  is  eligible  to  apply  for 
lender  referral  services  to  a  guaranty  agency  [in  a  State]  with 
which  the  Secretary  has  an  agreement  under  paragraph  (1)(B) 
if— 

[(A)  such  student  is  either  a  resident  of  such  State  or  is 
accepted  for  enrollment  in  or  is  attending  an  ehgible  insti- 
tution in  such  State;  and] 

(A)  such  student  is  either  a  resident  of,  or  is  accepted  for 
enrollment  in,  or  is  attending,  an  eligible  institution  lo- 
cated in  a  geographic  area  for  which  the  Secretary  (I)  deter- 
mines that  loans  are  not  available  to  all  eligible  students, 
and  (II)  has  entered  into  an  agreement  with  a  guaranty 
agency  under  paragraph  (1)(B)  to  provide  lender  referral 
services;  and 

SjC  ^  ^  5jC  *$*  5(C  5|C 

(3)  Amount  of  payment.— [The]  From  funds  available  for 
costs  of  transition  under  section  459  of  the  Act,  the  amount 
which  the  Secretary  shall  pay  to  any  eligible  guaranty  agency 
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vinder  this  paragraph  shall  be  equal  to  one-half  of  1  percent  of 
the  total  principal  amount  of  the  loans  (upon  which  insurance 
was  issued  under  this  part)  to  a  student  described  in  para- 
graph (2)  who  subsequently  obtained  such  loans  because  of 
such  agency's  referral  service. 

iic  4c  :|c  9ic  :ic  9ic  :|c 

[(5)  Authorization  of  appropriations —There  is  author- 
ized to  be  appropriated  such  sums  as  are  necessary  to  carry 
out  the  provisions  of  this  paragraph.] 
(f)  Payments  of  Certain  Costs.— 

(1)  Payments  based  on  insurance  program  agreement.— 
(A)  [The  Secretary]  For  a  fiscal  year  prior  to  fiscal  year  1994, 
the  Secretary  shall  make  payments  in  accordance  with  the  pro- 
visions of  this  paragraph  to  any  guaranty  agency  for  the  pur- 
poses of— 

(i)  *  *  * 

(B)  The  total  amount  of  pa)nnents  for  any  fiscal  year  prior 
to  fiscal  year  1994  made  under  this  paragraph  shall  be  equal 
to  1  percent  of  the  total  principal  amoxint  of  the  loans  upon 
which  insurance  was  issued  imder  this  part  during  such  fiscal 
year  by  such  guaranty  agency.  The  guaranty  agency  shall,  be 
deemed  to  have  a  contractual  right  against  the  United  States 
to  receive  payments  according  to  the  provisions  of  this  sub- 
paragraph. Payments  shall  be  made  promptly  and  without  ad- 
ministrative delay  to  any  guaranty  agency  submitting  an  accu- 
rate and  complete  application  therefor  imder  this  subpara- 
graph. 

(j)  Lenders-of-Last-Resort.— 
Q)  *  *  * 

******* 

(4)  Advances  to  guaranty  agencies  for  lender-of-last 
resort  services  during  transition  to  direct  lending— (a) 
In  order  to  ensure  the  availability  of  loan  capital  during  the 
transition  from  the  Federal  Family  Education  Loan  program 
under  this  part  to  the  Federal  Direct  Student  Loan  program 
under  part  D  of  this  title,  the  Secretary  is  authorized  to  provide 
a  guaranty  agency  with  additional  advance  funds  in  accord- 
ance with  section  422(c)(7),  with  such  restrictions  on  the  use  of 
such  funds  as  are  determined  appropriate  by  the  Secretary,  in 
order  to  ensure  that  the  guaranty  agency  will  make  loans  as  the 
lender-of-last-resort.  Such  agency  shall  make  such  loans  in  ac- 
.  cordance  with  this  subsection  and  the  requirements  of  the  Sec- 
retary. 

(B)  Notwithstanding  any  other  provision  of  this  part,  a  guar- 
anty agency  serving  as  a  lender-of-last-resort  under  this  para- 
graph shall  be  paid  a  fee,  established  by  the  Secretary,  for  mak- 
ing such  loans  in  lieu  of  interest  and  special  allowance  sub- 
sidies, and  shall  be  required  to  assign  such  loans  to  the  Sec- 
retary on  demand.  Upon  such  assignment,  the  portion  of  the  ad- 
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vance  represented  by  the  loans  assigned  shall  be  considered  re- 
paid by  such  guaranty  agency. 

^  3f»  sjc  9{c  9)C  9^  «jC 

(m)  Income  Contingent  Repayment.— 

[(1)  Establishment  of  terms  and  conditions— The  Sec- 
retary may  establish  by  regulation  terms  and  conditions  re- 
quiring the  income  contingent  repayment  of  loans  that  are  re- 
quired to  be  repaid  imder  this  subsection.  Such  regulations 
shall  specify  the  schedules  imder  which  the  borrower's  income 
will  be  assessed  for  repayment  of  loans,  shall  permit  the  dis- 
charge of  remaining  obligation  on  the  loan  not  later  than  25 
years  after  the  commencement  of  income  contingent  repay- 
ment, and  may  provide  for  the  potential  collection  of  amounts 
in  excess  of  tiie  principal  and  interest  owed  on  the  original 
loan  or  loans. 

[(2)  Collection  mechanism.— The  Secretary  shall,  to  the 
extent  funds  are  available  therefor,  enter  into  one  or  more  con- 
tracts or  other  agreements  with  private  firms  or  other  agencies 
of  the  Government  as  necessary  to  carry  out  the  purposes  of 
this  subsection.  The  regulations  required  bv  paragraph  (1) 
shall  not  be  efTective  unless  the  Secretary  puolishes  a  finding 
that— 

[(A)  the  Secretary  has,  pursuant  to  this  paragraph,  es- 
tablished a  collection  mechanism  that  will  provide  a  high 
degree  of  certainty  that  collections  will  be  made  in  accord- 
ance with  the  repayment  option  established  under  para- 
graph (1);  and 

[(B)  the  use  of  such  repajmient  option  and  collection 
mechanism  will  result  in  an  increase  in  the  net  amount 
the  Government  will  collect. 
[(3)  Loans  for  which  income  contingent  repayment  is 
REQUIRED. — loan  made  under  this  part  (other  than  imder 
section  428B)  is  required  to  be  repaid  xmder  this  section  if— 
[(A)  the  note  or  other  evidence  of  the  loan  contains  a  no- 
tice that  it  is  subject  to  repayment  imder  this  subsection; 

[(B)  the  note  or  other  evidence  of  the  loan  has  been  as- 
signed to  the  Secretary  for  collection  pursuant  to  sub- 
section (c)(8);  and 

[(C)  the  Secretaiy  has  published  the  finding  required  by 
paragraph  (2)  of  this  subsection. 
[(4)  Additional  authority.— The  Secretary  is  authorized  to 
prescribe  such  regulations  as  are  necessary  to  cany  out  the 
purposes  of  this  subsection  and  to  protect  the  Federal  fiscal  in- 
terest.] 

(1)  Authority  of  secretary  to  require,— The  Secretary 
may  require  any  borrower  who  has  defaulted  on  a  loan  made 
under  this  part  that  is  assigned  to  the  Secretary  under  sub- 
section (c)(8)  to  repay  that  loan  under  an  income  contingent  re- 
payment plan,  the  terms  and  conditions  of  which  shall  be  estab- 
lished by  the  Secretary  and  the  same  as,  or  similar  to,  the 
EXCEL  Account  established  for  purposes  of  part  D  of  this  title. 

(2)  Loans  for  which  income  contingent  repayment  may 
BE  REQUIRED. — A  loan  made  under  this  part  may  be  required 
to  be  repaid  under  this  subsection  if  the  note  or  other  evidence 
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of  the  loan  has  been  assigned  to  the  Secretary  pursuant  to  sub- 
section (c)(8). 

(n)  State  Share  of  Default  Costs.~(1)  In  the  case  of  any 
State  in  which  there  are  located  any  institutions  of  higher  education 
with  cohort  default  rates  that  exceed  20  percent,  such  State  shall 
pay  to  the  Secretary  an  amount  equal  to — 

(A)  the  new  loan  volume  attributable  to  all  institutions  in  the 
^    State  for  the  current  fiscal  year,  multiplied  by 

(B)  the  percentage  specified  in  paragraph  (2),  multiplied  by 

(C)  the  quotient  of— 

(i)  the  sum  of  the  amounts  calculated  under  paragraph 
(3)  for  each  such  institution  in  the  State;  divided  by 

(ii)  the  total  amount  of  loan  volume  attributable  to  cur- 
r\         rent  and  former  students  of  institutions  located  in  that 

State  entering  repayment  in  the  period  used  to  calculate  the 
cohort  default  rate. 

(2)  For  purposes  of  paragraph  (1)(B),  the  percentage  used  shall 
be — 

(A)  12.5  percent  for  fiscal  year  1995; 

(B)  20  percent  for  fiscal  year  1996;  and 

•  (C)  50  percent  for  fiscal  year  1997  and  succeeding  fiscal 
years. 

(3)  For  purposes  of  paragraph  (l)(C)(i),  the  amount  shall  be  deter- 
mined by  calculating  for  each  institution  the  amount  by  which— 

(A)  the  amount  of  the  loans  received  for  attendance  by  its  cur- 
-    rent  and  former  students  who  (i)  enter  repayment  during  the 

fiscal  year  used  for  the  calculation  of  the  cohort  default  rate, 
and  (ii)  default  before  the  end  of  the  following  fiscal  year;  ex- 
■jn  ceeds 

(B)  20  percent  of  the  loans  received  for  attendance  by  all  the 
current  and  former  students  who  enter  repayment  during  the 
fiscal  year  used  for  the  calculation  of  the  cohort  default  rate. 

(4)  A  State  may  charge  a  fee  to  an  institution  of  higher  education 
that  participates  in  the  program  under  this  part  and  is  located  in 
that  State  ax^cording  to  a  fee  structure,  approved  by  the  Secretary, 
that  is  based  on  the  institution's  cohort  default  rate  and  the  State's 
risk  of  loss  under  this  subsection.  Such  fee  structure  shall  include 
a  process  by  which  an  institution  with  a  high  cohort  default  rate 
is  exempt  from  any  fees  under  this  paragraph  if  such  institution 
demonstrates  to  the  satisfaction  of  the  State  that  eocceptional  miti- 
gating circumstances,  as  determined  by  the  State  and  approved  by 
the  Secretary,  contributed  to  its  cohort  default  rate. 

*  4c  9|C  *  ^.  9iC  )iC 

FEDERAL  CONSOLIDATION  LOANS 

Sec.  428C.  (a)  Agreements  With  Eligible  Lenders.— 
(1)  *  *  * 

9ic  :|c  ifc  ^  :|(  ^  ^ 

[(3)  Definition  of  eligible  borrower.— (A)  For  the  pur- 
pose of  this  section,  the  term  "eligible  borrower"  means  a  bor- 
rower who,  at  the  time  of  application  for  a  consolidation  loan — 
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[(i)  has  an  outstanding  indebtedness  on  eligible  student 
loans,  at  the  time  of  application  for  a  consolidation  loan, 
of  not  less  than  $7,500;  and 

[(ii)  is  in  repayment  status,  or  in  a  grace  period  preced- 
ing repa3nnent,  or  is  a  delinquent  or  defaulted  borrower 
who  will  reenter  repayment  through  loan  consolidation.] 
(b)  Contents  of  Agreements,  Certificates  of  Insurance,  and 
Loan  Notes- 
CD  Agreements  with  lenders. — ^Any  lender  described  in 
subparagraph  (A),  (B),  or  (C)  of  subsection  (a)(1)  who  wishes  to 
make  consolidation  loans  under  this  section  shall  enter  into  an 
agreement  with  the  Secretary  or  a  guaranty  agency  which 
provides — 

(A)  that,  in  the  case  of  all  lenders  described  in  sub- 
section (a)(1),  the  lender  will  make  a  consolidation  loan  to 
an  eUgible  borrower  (on  request  of  that  borrower)  only  if 
the  borrower  certifies  that  the  borrower  has  no  other  appli- 
cation pending  for  a  loan  under  this  section  and  (i)  the 
lender  holds  an  outstanding  loan  of  that  borrower  which  is 
selected  by  the  borrower  for  consoHdation  imder  this  sec- 
tion, or  (ii)  the  borrower  certifies  that  the  borrower  has 
sought  and  has  been  unable  to  obtain  a  consolidation  loan 
with  income-sensitive  repayment  terms  fi-om  the  holders  of 
the  outstanding  loans  of  that  borrower  (which  are  so  se- 
lected for  consolidation); 

******* 

(E)  that  the  lender  shall  offer  an  income-sensitive  repay- 
ment schedule,  established  by  the  lender  in  accordance  with 
the  regulations  of  the  Secretary,  to  the  borrower  of  any  con- 
solidation loan  made  by  the  lender  on  or  after  July  1,  1994; 
and 

[(E)]  (F)  such  other  terms  and  conditions  as  the  Sec- 
retary or  the  guaranty  agency  may  specifically  require  of 
the  lender  to  carry  out  this  section. 

ii«  :ic  :ic  Hi  H:  ^  H( 

(4)  Terms  and  conditions  of  loans  — A  consoHdation  loan 
made  pursuant  to  this  section  shall  be  insurable  by  the  Sec- 
retary or  a  guaranty  agency  pursuant  to  paragraph  (2)  only  if 
the  loan  is  made  to  an  eligible  borrower  who  has  agreed  to  no- 
tify the  holder  of  the  loan  promptly  concerning  any  change  of 
address  and  the  loan  is  evidenced  by  a  note  or  other  written 

agreement  which— 

*  *  * 

******* 

[(C)  provides  that  periodic  installments  of  principal  need 
not  be  paid,  but  interest  shall  accrue  and  be  paid  by  the 
Secretary,  during  any  period  for  which  the  borrower  would 
be  eligible  for  a  deferral  under  section  428(b)(l)(M),  and 
that  any  such  period  shall  not  be  included  in  determining 
the  repayment  period  pursuant  to  subsection  (c)(2)  of  this 
section;] 
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(C)(i)  provides  that  periodic  installments  of  principal 
need  not  be  paid,  but  interest  shall  accrue  and  be  paid  in 
accordance  with  clause  (ii),  during  any  period  for  which  the 
borrower  would  be  eligible  for  a  deferral  under  section 
428(b)(l)(M),  and  that  any  such  period  shall  not  be  in- 
cluded in  determining  the  repayment  period  pursuant  to 
subsection  (c)(2)  of  this  section;  and 

(ii)  provides  that  interest  shall  accrue  and  be  paid — 

(I)  by  the  Secretary,  in  the  case  of  a  consolidation 
loan  that  consolidated  only  Federal  Stafford  Loans  for 

.  ■  which  the  student  borrower  received  an  interest  sub- 

sidy under  section  428;  or 

(II)  by  the  borrower,  or  capitalized,  in  the  case  of  a 
consolidation  loan  other  than  one  described  in 
subclause  (I); 

ilfi  Ht  Us  ilfi  ijfi  ilfi  Hi 

(5)  Direct  loans. — In  the  event  that  a  borrower  is  unable  to 
obtain  a  consolidation  loan  with  income-sensitive  repayment 
terms  acceptable  to  the  borrower  from  a  lender  with  an  agree- 
ment under  subsection  (a)(1),  the  Secretary  shall  offer  any  such 
borrower  who  applies  for  it,  a  direct  consolidation  loan  to  be  re- 
paid pursuant  to  an  EXCEL  Account  under  part  D  of  this  title, 
except  that  the  Secretary  shall  not  offer  such  loans  if  in  his  or 
her  judgment,  the  Department  does  not  yet  have  the  necessary 
origination  and  servicing  arrangements  in  place  for  such  loans. 
(c)  Payment  of  Principal  and  Interest.— 

(1)  Interest  rates— (A)  Consolidation  loans  made  under 
this  section  shall  bear  interest  at  rates  determined  under  sub- 
paragraph (B)  or  (C).  For  the  purposes  of  pa3nnent  of  special 
allowances  under  section  438(b)(2),  the  interest  rate  required 
by  this  subsection  is  the  applicable  interest  rate  with  respect 
to  a  consolidation  loan. 

[(B)  Except  as  provided  in  subparagraph  (C),  a  consolidation 
loan  shall  bear  interest  at  an  annual  rate  on  the  unpaid  prin- 
cipal balance  of  the  loan  which  is  equal  to  the  weighted  aver- 
age of  the  interest  rates  on  the  loans  consolidated,  rounded  to 
the  nearest  whole  percent. 

[(C)  A  consolidation  loan  shall  bear  interest  at  an  annual 
rate  on  the  impaid  principal  balance  of  the  loan  equal  to  not 
less  than  9  percent.] 

(B)  A  consolidation  loan  made  before  July  1,  1994,  shall  bear 
interest  at  an  annual  rate  on  the  unpaid  principal  balance  of 
the  loan  that  is  equal  to  the  greater  of-- 

(i)  the  weighted  average  of  the  interest  rates  on  the  loans 
consolidated,  rounded  to  the  nearest  whole  percent;  or 

(ii)  9  percent. 

(C)  A  consolidation  loan  made  on  or  after  July  1,  1994,  shall 
bear  interest  at  an  annual  rate  on  the  unpaid  principal  balance 
of  the  loan  that  is  equal  to  the  weighted  average  of  the  interest 
rates  on  the  loans  consolidated,  rounded  upward  to  the  nearest 
whole  percent. 

(2)  Repayment  schedules.— (A)  Notwithstanding  any  other 
provision  of  this  part,  to  the  extent  authorized  by  its  certificate  ' 
of  insurance  under  subsection  (b)(2)(F)  and  approved  by  the  is- 
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suer  of  such  certificate,  the  lender  of  a  consolidation  loan  shall 
establish  repayment  terms  as  will  promote  the  objectives  of 
this  section,  which  shall  include  the  establishment  of  grad- 
uated or  [income  sensitive  repajmient  schedules.  Such  repay- 
ment terms]  income  sensitive  repayment  schedules,  established 
by  the  lender  in  accordance  with  the  regulations  of  the  Sec- 
retary. Except  as  required  by  such  income  sensitive  repayment 
schedules,  or  by  the  terms  of  repayment  pursuant  to  an  EXCEL 
Account  offered  by  the  Secretary  under  subsection  (b)(5),  such 
repayment  terms  shall  require  that  if  the  sum  of  the  consolida- 
tion loan  and  the  amount  outstanding  on  other  student  loans 
to  the  individual — 

(i)  is  less  than  $7,500,  then  such  consolidation  loan  shall 
be  repaid  in  not  more  than  10  years; 

[(i)]  (ii)  is  equal  to  or  greater  than  $7,500  but  less  than 
$10,000,  then  such  consohdation  loan  shall  be  repaid  in 
not  more  than  12  years; 

[(ii)]  (Hi)  is  equal  to  or  greater  than  $10,000  but  less 
than  $20,000,  then  such  consolidation  loan  shall  be  repaid 
in  not  more  than  15  years; 

[(iii)]  (iv)  is  equal  to  or  greater  than  $20,000  but  less 
than  $40,000,  then  such  consohdation  loan  shall  be  repaid 
in  not  more  than  20  years; 

[(iv)]  (v)  is  equal  to  or  greater  than  $40,000  but  less 
than  $60,000,  then  such  consolidation  loan  shall  be  repaid 
in  not  more  than  25  years;  or 

[(v)]  (vi)  is  equal  to  or  greater  than  $60,000,  then  such 
consolidation  loan  shall  be  repaid  in  not  more  than  30 
years. 

[(B)  Unless  a  consolidation  loan  under  subparagraph  (A)(ii) 
will  be  used  to  discharge  at  least  $5,000  of  loans  made  imder 
this  part,  such  loan  shall  be  repaid  in  accordance  with  sub- 
paragraph (A)(i). 

[(C)]  (B)  The  amount  outstanding  on  other  student  loans 
.  which  may  be  counted  for  the  purpose  of  subparagraph  (A) 
may  not  exceed  the  amount  of  the  consolidation  loan. 

(3)  Additional  repayment  requirements.— Notwithstand- 
ing paragraph  (2) — 

(A)  except  as  required  by  the  terms  of  repayment  pursu- 
ant to  an  EXCEL  Account  offered  by  the  Secretary  under 
subsection  (b)(5),  a  repa5rment  schedule,  established  with 
respect  to  a  consohdation  loan  shall  require  that  the  mini- 
mum installment  payment  equal  to  not  less  than  the  ac- 
crued unpaid  interest;  and 

******* 

LEGAL  POWERS  AND  RESPONSIBILITIES 

Sec.  432.  (a)  *  *  * 

******* 

(q)  Optically  Imaged  Documents.— Records  maintained  in  ac- 
cordance with  section  484A(c)  may  be  used  in  any  proceeding,  as 
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permitted  by  section  484A(c),  with  respect  to  a  loan  that  was  made 
under  this  part  and  has  been  assigned  to  the  Secretary. 

iii  ilfi  H:  ilfi  Ht  ilfi  ilfi 

STUDENT  LOAN  MARKETING  ASSOCIATION 

Sec.  439.  (a)  *  *  * 

4t  ^  ^  ^  ^  ^  ^ 

(q)  Lender  of  Last  Resort.— 

(1)  Action  at  request  of  secretary.— (A)  Whenever  the 
Secretary  determines  that  ehgible  borrowers  in  a  State  not 
served  by  a  guaranty  agency  or  an  ehgible  lender  in  a  State 
described  in  section  435(d)(1)  (D)  or  (F)  are  seeking  and  are 
unable  to  obtain  loans  \inder  tliis  part,  [the  Association  or  its 
designated  agent  may  begin  making  loans]  the  Association  or 
its  designated  agent  shall,  subject  to  the  limitations  in  section 
428(j)(3),  begin  making  loans  to  such  eligible  borrowers  in  ac-  * 
cordance  with  this  subsection  at  the  request  of  the  Secretary. 
[The  Association  shall  give  preference  to  such  States  in  mak- , 
ing  loans  imder  this  subsection.] 

(2)  Issuance  and  coverage  of  loans.— (A)  Whenever  the 
Secretary,  after  consultation  with,  and  with  the  agreement  of, 
representatives  of  the  guaranty  agency  in  a  State,  or  an  eligi- 
ble lender  in  a  State  described  in  section  435(d)(1)(D),  deter- 
mines that  a  substantial  portion  of  eligible  borrowers  in  such 
State  or  within  an  area  of  such  State  are  seeking  and  are  \m- 
able  to  obtain  loans  under  this  part,  [the  Association  or  its 
designated  agent  may]  the  Association  or  its  designated  agent 
shall,  subject  to  the  limitations  in  section  428Q)(3),  begin  mak- 
ing loans  in  accordance  with  this  subsection  at  the  request  of  j 
the  Secretary. 

(3)  Termination  of  lending.— The  Association  or  its  des- 
ignated agent  shall  cease  making  loans  under  this  part  in  any ' 
State  at  such  time  as  it  is  determined  by  the  Secretary,  with 
regard  to  loans  made  under  paragraph  (1),  or  by  any  party  to 
the  agreement  required  by  paragraph  (2),  [that — 

[(A)  the  conditions  which  caused  the  implementation  of 
_        this  subsection  have  ceased  to  exist;  or 

[(B)  the  implementation  of  this  subsection  has  either  (i) 
.  further  reduced  the  availability  of  loans  from  other  sources 

;  ;  in  the  applicable  geographical  area,  or  (ii)  inhibited  the 
formation  in  a  State  of  an  agency  which  would  have  an 
agreement  pursuant  to  section  428(b)  of  this  part  which 
would  have  the  responsibility  of  developing  local  sources  of 
funds  for  student  loans.]  that  the  conditions  that  caused 
the  implementation  of  this  subsection  have  ceased  to  exist. 

(s)  Transition  Study.— The  Secretaries  of  Education  and  the 
Treasury  shall  prepare  a  study,  to  be  completed  within  6  months  of 
the  enactment  of  this  provision,  which  shall  examine  alternatives 
concerning  the  status,  operations,  and  purposes  of  the  Association 
during  and  after  the  transition  from  the  Federal  Family  Education 
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Loan  program  to  the  Federal  Direct  Student  Loan  program.  Such 
study  shall — 

(1)  consider  how  best  to  meet  the  needs  of  students  and  tax- 
payers; 

(2)  reflect  the  need  for  the  Association  to  maintain  liquidity 
and  perform  other  functions  for  the  Federal  Family  Education 
Loan  program  during  the  transition  from  such  program  to  the 
Federal  Direct  Student  Loan  program  under  part  D  of  this  title, 
including  additional  duties  as  specified  by  the  Secretary  of 
Education  or  the  Secretary  of  the  Treasury; 

(3)  consider  any  appropriate  change  to  part  D  of  title  VII,  re- 
lating to  the  College  Construction  Loan  Insurance  Association; 
and 

(4)  he  considered  by  the  Secretaries  of  Education  and  the 
Treasury  in  developing  any  legislative  proposals  concerning  any 
changes  to  the  status  of  the  Association  as  a  Government-spon- 
sored enterprise  or  its  duties  under  the  Federal  Family  Edu- 
cation Loan  program, 

[PART  D— FEDERAL  DIRECT  LOAN 
DEMONSTRATION  PROGRAM 

[SEC.  451.  PROGRAM  AND  PAYMENT  AUTHORITY. 

[(a)  Program  Authority. — The  Secretary  shall,  in  accordance 
with  the  provisions  of  this  part,  carry  out  a  loan  demonstration 
program  for  qualified  students  and  parents  at  selected  institutions 
of  higher  education  to  enable  the  students  to  pursue  their  courses 
of  study  at  such  institutions  during  the  period  beginning  on  July 
1,  1994  and  ending  on  June  30,  1998. 
[(b)  Payment  Authority.— 

[(1)  General  authority.— The  Secretary  shall  make  pay- 
ments under  this  part  for  any  fiscal  year  to  institutions  of 
higher  education  having  an  agreement  under  section  454,  on 
the  basis  of  the  estimated  needs  of  students  at  each  institution 
and  parents  for  student  or  parent  loans,  taking  into  consider- 
ation the  demand  and  eligibility  of  such  students  and  parents 
for  loans  under  this  part. 

[(2)  Entitlement  provision.— An  institution  of  higher  edu- 
cation which  has  an  agreement  with  the  Secretary  under  sec- 
tion 454  shall  be  deemed  to  have  a  contractual  right  against 
the  United  States  to  receive  payments  according  to  that  agree- 
ment. 

[SEC.  452.  PAYMENT  RULES. 

[(a)  In  General. — The  Secretary  shall  make  pa3maents  required 
by  section  451  in  such  installments  as  the  Secretary  determines — 
[(1)  reflect  accurately  the  disbursement  of  fimds  for  student 
and  parent  loans  by  the  institution  of  higher  education,  and 
[(2)  will  best  carry  out  the  objectives  of  this  part. 
[(b)  Initial  Payments. — The  initial  payments  for  any  academic 
year  required  by  section  451  shall  be  made  available  to  each  insti- 
tution of  higher  education  not  later  than  10  days  prior  to  the  begin- 
ning of  the  academic  year  at  such  institution. 
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[SEC.  453.  SELECTION  BY  THE  SECRETARY. 

[(a)  Entry  Requirement— The  Secretary  shall  enter  into  agree- 
ments with  institutions  of  higher  education,  at  which  the  total  loan  | 
volume  under  the  Federal  Stafford  Loan  program,  the  Federal  Sup- 
plemental Loans  for  Students  program,  and  the  Federal  PLUS  loan 
program  was  $500,000,000  in  the  most  recent  year  for  which  data  j 
is  available,  to  participate  in  the  loan  demonstration  program  to 
make  loans  for  the  period  beginning  with  the  academic  year  begin- 
ning on  July  1,  1994,  and  ending  with  loans  made  before  June  30, 
1998.  Such  agreements  shall  be  concluded  not  later  than  January 
1,  1994. 

[(b)  Selection  Criteria.— The  Secretary  shall  enter  into  agree- 
ments with  institutions  of  higher  education  which  represent  a 
cross-section  of  all  institutions  of  higher  education  participating  in 
part  B  of  this  title  in  terms  of  control  of  the  institution,  length  of 
academic  program,  highest  degree  offered,  size  of  student  enroll- 
ment, percentage  of  students  borrowing  \mder  part  B,  geographic 
location,  annual  loan  volume,  default  experience  and  composition  of 
the  student  body. 

[(c)  Preference  for  Applying  Institutions.— In  constituting 
the  cross-section  of  institutions  of  higher  education  required  by  the 
previous  subsection,  the  Secretary  shall  first  enter  into  agreements, 
to  the  maximum  extent  possible  consistent  with  the  requirements  I 
of  constituting  the  cross-section,  with  institutions  of  higher  edu-  i 
cation  which  apply  to  participate  in  the  loan  demonstration  pro- 
gram. Institutions  of  higher  education  desiring  to  participate  in  the  * 
demonstration  shall  submit  an  application  containing  such  infor- 
mation as  the  Secretary  may  by  regulation  prescribe. 

[(d)  Designation  of  Additional  Institutions.— If  an  insufR-  | 
cient  number  of  institutions  of  higher  education  apply  and  satisfy  ' 
the  conditions  provided  in  subsections  (a)  and  (b)  of  this  section, 
the  Secretary  shall  designate  additional  institutions  of  higher  edu- 
cation from  among  those  eligible  to  participate  in  part  B  to  partici-  i 
pate  in  the  loan  demonstration  program  in  order  to  satisfy  the  con-  | 
ditions  provided  in  subsections  (a)  and  (b)  of  this  section.  An  insti-  1 
tution  of  higher  education  designated  by  the  Secretary  pursuant  to 
this  subsection  may  decline  to  participate  in  the  loan  demonstra- 
tion program  for  good  cause  pursuant  to  regulations  established  by 
the  Secretary. 

[(e)  Limitation. — The  Secretary  shall  ensure  that  the  annual 
loan  volume  under  the  Federal  Stafford  Loan  program,  the  Federal 
Supplemental  Loans  for  Students  program,  and  the  Federal  Plus 
loan  program  at  the  institutions  of  higher  education  with  which  the  i 
Secretary  enters  into  agreements  \mder  this  part,  in  the  most  re-  I 
cent  fiscal  year  for  which  data  are  available,  represents  not  more 
than  15  percent  of  the  loan  guarantees  of  any  guaranty  agency 
under  such  programs  and  the  Secretary  shall  determine  that  such  \ 
guaranty  agency  will  remain  financially  soxind. 

[(f)  Selection  of  Subgroup  to  Test  Income  Contingent  Re- 

PAYMENT, — 

[(1)  Selection. — ^Within  the  institutions  of  higher  education 
selected  or  designated  to  participate  in  the  loan  demonstration 
program  under  this  part,  the  Secretary  shall  select  35  percent 
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of  such  institutions  to  offer  income  contingent  repayment 
methods  in  accordance  with  section  454(6). 

[(2)  Finding  Required.— The  Secretary  shall  not  select  in- 
stitutions to  offer  such  repayment  methods  unless  the  Sec- 
retary publishes  a  finding  that — 

[(A)  the  Secretary  has  estabhshed  a  collection  mecha- 
nism that  will  provide  a  high  degree  of  certainty  that  col- 
lections will  be  made  in  accordance  with  the  repayment  op- 
tion; and 

[(B)  the  use  of  such  repajonent  option  and  collection 
mechanism  will  result  in  an  increase  in  the  net  amount 
the  Government  will  collect. 
[(g)  Consortia. — Institutions  of  higher  education  may  apply  to 
participate  in  the  program  pursuant  to  subsection  (c)  as  consortia. 
The  Secretary  shall  consider  the  members  of  the  consortia  as  indi- 
vidual institutions  for  the  purposes  of  subsection  (b).  Institutions  of 
higher  education  selected  by  the  Secretary  to  participate  in  the  pro- 
gram may  also  enter  into  consortia  for  the  purpose  of  carrying  out 
the  agreement  required  by  section  454. 

[SEC.  454.  AGREEMENT  REQUIRED. 

[An  agreement  with  any  institution  of  higher  education  for  par- 
ticipation in  the  loan  demonstration  program  shall — 

[(1)  provide  for  the  estabUshment  and  maintenance  of  a  loan 
demonstration  program  at  the  institution  of  higher  education 
imder  which — 

[(A)  the  institution  of  higher  education  will  identify  eU- 
gible  students  who  seek  student  financial  assistance  at 
such  institution,  in  accordance  with  section  484; 

[(B)  the  institution  of  higher  education  will  estimate  the 
need  of  each  such  student  as  required  by  part  F; 

[(C)  the  institution  of  higher  education  will  originate 
loans  to  such  ehgible  students  and  ehgible  parents  in  ac- 
cordance with  this  part,  and  will  not  charge  any  adminis- 
trative fees  to  such  students  or  parents  for  such  origina- 
tion activities; 

[(D)  the  institution  of  higher  education  will  provide 
timely  information  concerning  the  status  of  student  and 
parent  borrowers  to  the  contractor  or  contractors  respon- 
sible for  loan  collection  pursuant  to  section  457 ;  and 

[(E)  the  institution  of  higher  education  will  participate 
in  the  loan  demonstration  program  for  its  duration,  subject 
to  procedures  for  withdrawal  estabhshed  by  section  455; 
[(2)  provide  assurances  that  the  institution  of  higher  edu- 
cation will  comply  with  the  provisions  of  section  463A,  relating 
to  student  loan  information,  with  respect  to  loans  made  imder 
this  part; 

[(3)  provide  that  the  note  or  evidence  of  obHgation  on  the 
loan  shall  be  the  property  of  the  Secretary  and  that  the  institu- 
tion of  higher  education  will  act  as  the  agent  of  the  Secretary 
for  the  purpose  of  making  loans  imder  the  loan  demonstration 
program; 

[(4)  provide  that  the  institution  of  higher  education  will  ac- 
cept responsibility  and  habihty  stemming  fi'om  its  failiire  to 
perform  its  functions  pursuant  to  the  agreement; 
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[(5)  provide  that  students  at  the  institution  of  higher  edu- 
cation and  their  parents  (with  respect  to  such  students)  will 
not  be  eligible  to  participate  in  the  Federal  Stafford  Loan  pro- 
gram, the  Federal  Supplemental  Loans  to  Students  program, 
or  the  Federal  Plus  loan  program  for  the  period  during  which 
such  institution  participates  in  the  loan  demonstration  pro- 
gram; 

[(6)  in  the  case  of  the  institutions  selected  by  the  Secretary 
pursuant  to  section  453(f),  include  such  terms  and  conditions 
as  the  Secretary  may  require  by  regulation  for  testing  income 
contingent  repayment  methods,  which  shall  include — 

[(A)  requiring  such  institutions  to  offer  the  option  of  in- 
come contingent  repayment,  based  on  an  annual  review  of 
the  borrowers  Federal  income  tax  retvim,  to  any  student 
who  appHes  for  a  loan  under  this  part; 

[(B)  the  additional  or  different  terms  and  conditions  to 
be  included  in  the  notes  or  other  agreements  entered  into 
by  the  borrower,  as  required  by  such  regulations,  including 
provisions  with  respect  to  the  disclosure  by  the  borrower 
of  subsequent  income; 

[(C)  providing  for  the  discharge  of  loans  after  not  more 
than  25  years  of  income  contingent  repayment;  and 

[(D)  such  data  and  reporting  req\iirements  and  such 
other  provisions  as  the  Secretary  considers  necessary  to 
cany  out  the  purposes  of  section  458(d)(2)  and  to  the  pro- 
tection of  the  Federal  fiscal  interest;  and 
[(7)  include  such  other  provisions  as  may  be  necessary  to 
protect  the  financial  interest  of  the  United  States  and  to  pro- 
mote the  purposes  of  this  part. 

[SEC.  456.  WITHDRAWAL  AND  TERMINATION  PROCEDURES. 

[The  Secretary  shall  establish  by  regulation  procedures  which 
enable  institutions  of  higher  education  who  have  made  agreements 
with  the  Secretary  pursuant  to  section  454  to  withdraw  or  to  be 
terminated  from  the  loan  demonstration  program. 

[SEC.  456.  TERMS  AND  CONDITIONS. 

[Unless  otherwise  specified  in  this  part,  the  loans  made  under 
this  part  shall  have  the  same  terms,  conditions,  and  benefits  as 
loans  made  imder  sections  428,  428A,  and  428B  of  this  title.  Any 
loan  made  imder  this  part  shall  be  ehgible  for  consolidation  imder 
section  428C  of  part  B  of  this  title. 

[SEC.  457.  LOAN  COLLECTION  FUNCTIONS  UNDER  COMPETITIVE  PRO- 
CUREMENT CONTRACTS. 

[(a)  In  General. — ^The  Secretary  shall  provide,  through  con- 
tracts awarded  on  a  competitive  basis,  for — 

[(1)  the  collection  of  principal  and  interest  on  loans  made 
\mder  this  part  by  not  less  than  5  contracts,  at  least  one  of 
which  shall  be  for  servicing  loans  that  are  subject  to  income 
contingent  repajrment; 

[(2)  the  collection  of  defaulted  loans  made  imder  this  part; 
[(3)  the  establishment  and  operation  of  a  central  data  sys- 
tem for  the  maintenance  of  records  on  all  loans  made  under 
c      this  part; 

[(4)  programs  for  default  prevention;  and 
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[(5)  such  other  programs  as  the  Secretary  determines  are 
necessary  to  ensure  the  success  of  the  loan  demonstration  pro- 


[(b)  Servicing  for  Income  Contingent  Loans —The  Secretary 
shall,  through  contract,  ensure  the  availabihty  of  servicing  of  loans 
made  pursuant  to  section  454(6)  at  a  cost  comparable  to  that  avail- 
able for  loans  imder  part  B  of  this  title  (that  are  not  subject  to  in- 
come contingent  repayment). 

[(c)  Information  on  Income  Contingent  Loans— The  Sec- 
retary shall  acquire  such  information  as  is  necessary  regarding  the 
adjusted  gross  income  of  borrowers  (imder  this  part  and  under  part 
B)  of  loans  that  are  subject  to  income  contingent  repayment  for  the 
purpose  of  determining  the  annual  repajmient  obhgations  of  such 
borrowers.  The  Secretary,  not  less  often  than  once  per  year,  shall 
provide  to  the  servicer,  lender,  or  holder  of  a  loan  \mder  this  part 
the  Secretary's  determination  of  the  borrower's  repa3Tnent  obliga- 


[SEC.  458.  REPORTS. 

[(a)  Annual  Reports.— The  Secretary  shall  submit  to  the  Con- 
gress not  later  than  July  1,  1993,  and  each  J\ily  1  for  the  5  suc- 
ceeding years  an  annual  report  describing  the  progress  and  status 
of  the  loan  demonstration  program. 

[(b)  Interim  Final  Report.— The  Comptroller  General  shall 
submit  to  the  Congress  not  later  than  January  1,  1997,  an  interim 
final  report  evaluating  the  experience  of  the  Department  of  Edu- 
cation, the  participating  institutions  of  higher  education,  students, 
and  parents  with  respect  to  the  loan  demonstration  program.  The 
report  shall  include — 

[(1)  the  administrative  costs,  including  costs  per  loan,  in- 
ciirred  by  participating  institutions  of  higher  education  in  ad- 
ministering the  loan  demonstration  program; 

[(2)  the  administrative  costs,  including  costs  per  loan,  in- 
curred by  the  Department  of  Education  and  its  contractors  in 
carrying  out  its  responsibiUties,  including  the  costs  of  origina- 
tion, data  systems,  servicing,  and  collection; 

[(3)  an  evaluation  of  the  effectiveness  of  the  loan  demonstra- 
tion program  in  providing  services  to  students  and  parents,  in- 
cluding loan  application,  loan  origination,  student  financial  aid 
packaging,  tracking  of  student  status,  responsiveness  to  stu- 
dent inquiries  and  processing  of  deferments,  forbearances,  and 
repayments; 

[(4)  the  frequency  and  cost  of  borrower  delinquency  and  de- 
fault under  the  loan  demonstration  program  and  losses  in- 
curred by  institutions  of  higher  education  and  servicers,  includ- 
ing losses  caused  by  improper  origination  or  servicing  of  loans; 

1(5)  the  timeliness  of  capital  availabihty  to  institutions  of 
higher  education  and  of  loans  to  students  and  parents  and  the 
cost  of  loan  capital; 

[(6)  an  evaluation  of  the  effectiveness  of  the  income  contin- 
gent repayment  option; 

[(7)  a  comparison  of  the  experience  of  institutions  of  higher 
education,  students,  and  parents  participating  in  loan  dem- 
onstration program  with  the  experience  of  institutions,  stu- 
dents, and  parents  in  the  control  group  described  in  subsection 


gram. 
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(d)  with  respect  to  the  subjects  indicated  in  paragraphs  (1) 
through  (6)  of  this  subsection; 

[(8)  an  evaluation  of  the  administrative  performance  of  the 
Department; 

f(9)  an  analysis  of  the  reasons  institutions  selected  by  the 
Secretary  pursuant  to  section  453(d)  chose  not  to  participate 
and  the  reasons  institutions  withdrew  or  were  terminated  pur- 
suant to  section  455; 

[(10)  an  analysis  of  the  experience  of  borrowers  with  loans 
under  both  this  part  and  part  B  and  recommendations  for  the 
most  effective  repayment  procedures  for  such  borrowers; 

[(11)  a  comparison  of  the  cost  of  loan  capital  for  loans  for  the 
loan  demonstration  program  with  the  cost  of  loan  capital  for 
the  comparable  programs  in  part  B  of  this  title; 

[(12)  an  analysis,  where  practicable,  of  the  experience  of  in- 
stitutions which  participate  as  part  of  a  consortia;  and 

[(13)  recommendations  for  modifications,  continuation,  ex- 
pansion, suspension,  or  termination  of  the  loan  demonstration 
program  or  replacement  of  all  or  some  of  the  programs  author- 
ized by  part  B. 

[(c)  Final  Report.— The  Comptroller  General  shall  submit  to 
the  Congress  not  later  than  May  1,  1998,  a  final  report  evaluating 
the  experience  of  the  Department  of  Education,  the  participating 
institutions  of  higher  education,  and  students  with  respect  to  the 
loan  demonstration  program.  The  report  shall  include  the  same 
matters  provided  for  in  subsection  (b)  of  this  section. 
[(d)  Control  Group.— 

[(1)  Regular  repayment.— To  assist  the  Comptroller  Gen- 
eral in  preparing  the  reports  required  by  subsections  (b)(6)  and 
(c)  of  this  section,  the  Secretary  shall  select  a  control  group  of 
institutions  of  higher  education,  which  represent  a  cross-sec- 
tion of  all  institutions  of  higher  education  participating  in  part 
B  of  this  title  and  which  is  comparable  to  the  cross-section  of 
institutions  of  higher  education  selected  for  participation  in  the 
loan  demonstration  program  pursuant  to  section  453.  The  Sec- 
retary shall  select  the  control  groups  in  the  same  manner,  pur- 
suant to  section  453,  that  the  institutions  of  higher  education 
are  selected  to  participate  in  the  demonstration  program. 

[(2)  Income  contingent  repayment.— If  the  Secretary 
makes  a  selection  of  institutions  to  test  income  contingent  re- 
pa3nnent  methods  in  accordance  with  section  453(f),  the  Sec- 
retary  shall,  within  the  control  group  selected  under  paragraph 
■  }     (1),  identify  a  group  of  institutions  to  serve  as  a  control  group 
for  comparison  with  the  institutions  offering  income  contingent 
0     loans  imder  this  part  pursuant  to  section  454(6).  The  institu- 
tions selected  for  the  control  group  under  this  paragraph  shall 
represent  a  reasonable  cross  section  of  the  institutions  selected 
under  paragraph  (1).  The  Secretary  shall  publish  a  list  of  the 
institutions  that  are  so  selected.  Any  eligible  lender  of  a  loan 
to  a  student  for  attendance  at  any  such  institution  shall,  in  ac- 
cordance with  regulations  prescribed  by  the  Secretary,  offer 
-u     such  students  the  option  of  repa3dng  such  loans  on  an  income 
contingent  basis  consistent  with  such  regulations. 
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[(3)  Income  contingent  terms  and  conditions— The  Sec- 
retary shall,  by  regulation,  establish  the  terms  and  conditions 
for  loans  that  are  subject  to  paragraph  (2)  of  this  subsection. 
Such  terms  and  conditions  shall,  to  the  extent  practicable,  be 
the  same  as  the  terms  and  conditions  of  loans  made  pursuant 
to  section  454(6).  The  Secretary  is  authorized  to  enter  into 
such  agreements  (and  amendments  to  agreements)  \mder  part 
B  of  tlus  title  as  may  be  necessary  to  carry  out  paragraph  (2) 
and  this  paragraph. 
[(e)  Treatment  of  Costs. — In  reporting  with  respect  to  costs  in 
the  reports  required  by  subsections  (b)  and  (c)  of  this  section,  the 
Comptroller  General  shall  report  separately  the  nonrecurrent  costs 
such  as  start-up  costs  associated  with  the  loan  demonstration  pro- 
gram, the  administrative  costs  incurred  by  institutions  of  higher 
education  in  providing  information  to  enable  the  Comptroller  Gen- 
eral to  prepare  the  reports  required  by  subsections  (b)  and  (c)  of 
this  section  and  the  normal  costs  of  operating  the  loan  demonstra- 
tion program. 

[SEC.  469.  SCHEDULE  OF  REGULATORY  ACTIYITIES  BY  THE  SEC- 
RETARY. 

[(a)  Proposed  Regulations.— The  Secretary  shall  pubHsh  in  the 
Federal  Register  not  later  than  April  1,  1993,  all  proposed  regula- 
tions for  carrying  out  the  program  estabhshed  by  this  part,  includ- 
ing regulations  with  respect  to— 

[(1)  payments  to  institutions  of  higher  education; 
[(2)  the  selection  of  institutions  of  higher  education  to  par- 
ticipate in  the  loan  demonstration  program; 

[(3)  apphcation  by  institutions  of  higher  education  to  partici- 
pate in  the  loan  demonstration  program; 

[(4)  agreements  between  the  Secretary  and  institutions  of 
higher  education  participating  in  the  loan  demonstration  pro- 
gram; 

[(5)  procedures  with  respect  to  the  withdrawal  and  termi- 
nation of  institutions  of  higher  education  from  the  loan  dem- 
onstration program;  and 

[(6)  procedures  by  which  institutions  designated  by  the  Sec- 
retary pursuant  to  section  453(d)  may  decline  to  participate  in 
the  loan  demonstration  program. 
[(b)  Final  Regulations.— The  Secretary  shall  publish  in  the 
Federal  Register  not  later  than  July  1,  1993,  all  final  regulations 
for  carrying  out  the  program  estabhshed  by  this  part,  including 
regulations  with  respect  to  the  same  matters  provided  for  in  sub- 
section (a)  of  this  section. 

[(c)  Closing  Date  for  Applications  From  Institutions.— The 
Secretary  shall  establish  October  1,  1993,  as  the  closing  date  for  re- 
ceiving applications  from  institutions  of  higher  education  desiring 
to  participate  in  the  loan  demonstration  program  pursuant  to  sec- 
tion 453(c). 

[(d)  Publication  of  List  of  Participating  Institutions  and 
Control  Group.— Not  later  than  January  1,  1994,  the  Secretary 
shall  pubUsh  in  the  Federal  Register  a  list  of  the  institutions  of 
higher  education  selected  to  participate  in  the  loan  demonstration 
program  pursuant  to  section  453  and  a  Hst  of  the  institutions  of 
higher  education  in  the  control  group  required  by  section  458(d). 
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[(e)  Procurement  Contracts.— The  Secretary  shall  award  con- 
tracts pursuant  to  section  457  not  later  than  February  1,  1994. 

tSEC.  459A.  FUNDS  FOR  ADMINISTRATIVE  EXPENSES.  ' 

[Each  fiscal  year,  there  shall  be  available  to  the  Secretary  of 
Education  from  funds  not  otherwise  appropriated,  funds  to  be  obli- 
gated for  administrative  costs  imder  this  part,  not  to  exceed 
$10,000,000  in  fiscal  year  1993,  $17,000,000  in  fiscal  year  1994, 
$37,000,000  in  fiscal  year  1995,  $54,000,000  in  fiscal  year  1996, 
and  $65,000,000  in  fiscal  year  1997.] 

PART  D— FEDERAL  DIRECT  STUDENT  LOAN 

PROGRAM 

SEC.  451.  PURPOSE;  PROGRAM  AUTHORIZATION. 

(a)  Purpose. — It  is  the  purpose  of  this  part — 

(1)  to  simplify  the  delivery  of  student  loans  to  borrowers  and 
eliminate  borrower  confusion; 

(2)  to  provide  a  variety  of  repayment  plans,  including  income 
contingent  repayment  through  the  EXCEL  Account,  to  borrow- 
ers so  that  they  have  flexibility  in  managing  their  student  loan 
repayment  obligations,  and  so  that  those  obligations  do  not 
foreclose  community  service-oriented  career  choices  for  those 
borrowers; 

(3)  to  replace,  through  an  orderly  transition,  the  Federal 


the  Federal  Direct  Student  Loan  Program  under  this  part; 

(4)  to  avoid  the  unnecessary  cost,  to  taxpayers  and  borrowers, 
and  administrative  complexity  associated  with  the  Federal 
Family  Education  Loan  Program  under  part  B  of  this  title 
through  the  use  of  a  direct  student  loan  program;  and 

(5)  to  create  a  more  streamlined  student  loan  program  that 
can  be  managed  more  effectively  at  the  Federal  level. 

(b)  Program  Authority. — There  are  hereby  made  available,  in 
accordance  with  the  provisions  of  this  part,  such  sums  as  may  be 
necessary  to  make  loans  to  all  eligible  students  in  attendance  at 
participating  institutions  of  higher  education  selected  by  the  Sec- 
retary (and  the  eligible  parents  of  such  students),  to  enable  such  stu- 
dents to  pursue  their  courses  of  study  at  such  institutions  during  the 
period  beginning  July  1,  1994.  Such  loans  shall  be  made  by  partici- 
pating institutions  that  have  agreements  with  the  Secretary  to  origi- 
nate loans,  or  by  alternative  originators  designated  by  the  Secretary 
to  make  loans  for  students  in  attendance  at  participating  institu- 
tions (and  their  parents). 

SEC.  452.  FUNDS  FOR  ORIGINATION  OF  DIRECT  STUDENT  LOANS. 

(a)  In  General. — The  Secretary  shall  provide,  on  the  basis  of  the 
need  and  the  eligibility  of  students  at  each  participating  institution, 
and  parents  of  such  students,  for  such  loans,  funds  for  student  and 
parent  loans  under  this  part — 

(1)  directly  to  an  institution  of  higher  education  that  has  an 
agreement  with  the  Secretary  under  section  454(a)  to  participate 
in  the  direct  student  loan  programs  under  this  part  and  that 
also  has  an  agreement  with  the  Secretary  under  section  454(b) 
to  originate  loans  under  this  part,  or 


Family  Education  Loan  Pro^ 


under  part  B  of  this  title  with 
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(2)  through  an  alternative  originator  designated  by  the  Sec- 
retary to  students  and  parents  of  students  attending  institutions 
of  higher  education  that  have  an  agreement  with  the  Secretary 
under  section  454(a)  but  that  do  not  have  an  agreement  with 
the  Secretary  under  section  454(b). 

(b)  Fees  for  Origination  Services.— 

(1)  Fees  for  institutions.— The  Secretary  shall  pay  fees  to 
institutions  of  higher  education  (or  a  consortium  of  such  insti- 
tutions) with  agreements  under  section  454(b),  in  an  amount  es- 
tablished by  the  Secretary,  to  assist  in  meeting  the  costs  of  loan 
origination.  Such  fees — 

(A)  shall  be  paid  by  the  Secretary  based  on  all  the  loans 
made  under  this  part  to  a  particular  borrower  in  the  same 
academic  year; 

(B)  shall  be  subject  to  a  sliding  scale  that  decreases  the 
amount  of  such  fees  as  the  number  of  borrowers  increases; 
and 

(C)  (i)  for  academic  year  1994-1995,  shall  not  exceed  a 
program-wide  average  of  $10  per  borrower  for  all  the  loans 
made  under  this  part  in  the  same  academic  year;  and 

(ii)  for  succeeding  academic  years,  shall  not  exceed  such 
average  fee  as  the  Secretary  shall  establish  in  regulations. 

(2)  Fees  for  alternative  originators.— The  Secretary 
shall  pay  fees  for  loan  origination  services  to  alternative  origi- 
nators of  loans  made  under  this  part  in  an  amount  established 
by  the  Secretary  in  accordance  with  the  terms  of  the  contract  be- 
tween the  Secretary  and  each  such  alternative  originator. 

(c)  No  Entitlement  To  Participate  or  Originate.— No  institu- 
tion of  higher  education  shall  have  a  right  to  participate  in  the  pro- 
grams authorized  by  this  part,  to  originate  loans,  or  to  perform  any 
program  function  under  this  part.  Nothing  in  this  subsection  shall 
be  construed  so  as  to  limit  the  entitlement  of  an  eligible  student  at- 
tending a  participating  institution  (or  the  eligible  parent  of  such 
student)  to  borrow  under  this  part. 

sec.  453.  selection  of  lnstitutions  for  participation  and 
origination. 

(a)  Phase-in  of  Program.— 

(1)  General  authority.— The  Secretary  shall  enter  into 
agreements  pursuant  to  section  454(a)  with  institutions  of  high- 
er education  to  participate  in  the  direct  student  loan  programs 
under  this  part,  and  agreements  pursuant  to  section  454(b)  with 
institutions  of  higher  education  to  originate  loans  in  such  pro- 
grams, for  academic  years  beginning  on  or  after  July  1,  1994. 
Alternative  origination  services,  through  which  an  entity  other 
than  the  participating  institution  at  which  the  student  is  in  at- 
tendance originates  the  loan,  shall  be  provided  by  the  Secretary, 
through  one  or  more  contracts  under  section  456  or  such  other 
means  as  the  Secretary  may  provide,  for  students  attending 
participating  institutions  that  do  not  originate  direct  student 
loans  under  this  part.  Such  agreements  for  the  first  year  of  the 
program  shall,  to  the  extent  feasible,  be  entered  into  not  later 
than  January  1,  1994. 

(2)  Transition  provisions.— In  order  to  ensure  an  expedi- 
tious but  orderly  transition  from  the  loan  programs  under  part 
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B  of  this  title  to  the  direct  student  loan  programs  under  this 
part,  the  Secretary  shall,  in  the  exercise  of  his  or  her  discretion, 
determine  the  number  of  institutions  with  which  he  or  she  shall 
enter  into  agreements  under  sections  454(a)  and  (b)  for  any  aca- 
demic year,  except  that  the  Secretary  shall  exercise  such  discre- 
tion so  as  to  achieve  the  following  goals: 

(A)  for  academic  year  1994-1995,  loans  made  under  this 
part  shall  represent  4  percent  of  the  sum  of  new  student 
loan  volume  under  this  part  and  part  B  of  this  title; 

(B)  for  academic  year  1995-1996,  loans  made  under  this 
part  shall  represent  25  percent  of  the  sum  of  new  student 
loan  volume  under  this  part  and  part  B  of  title; 

(C)  for  academic  year  1996-1997,  loans  made  under  this 
part  shall  represent  60  percent  of  the  sum  of  new  student 
loan  volume  under  this  part  and  part  B  of  this  title;  and 

(D)  for  academic  year  1997-1998,  loans  made  under  this 
pari;  shall  represent  100  percent  of  the  sum  of  new  student 
loan  volume  under  this  part  and  part  B  of  this  title. 

(3)  Cash  management. — The  requirements  of  the  Cash  Man- 
agement Improvement  Act  of  1990  (Public  Law  101-453)  shall 
apply  to  the  program  under  this  part  only  to  the  extent  specified 
in  a  schedule  established  by  the  Secretaries  of  Education  and 
the  Treasury,  except  that  such  schedule  shall  provide  for  the  ap- 
plication of  all  such  requirements  not  later  than  July  1,  1998. 

(b)  Selection  Criteria  for  Participation— 

(1)  Application— Each  institution  of  higher  education  desir- 
ing to  participate  in  the  direct  student  loan  program  under  this 
part  shall  submit  an  application  satisfactory  to  the  Secretary 
containing  such  information  and  assurances  as  the  Secretary 
may  require. 

(2)  Agreement. — When  the  program  authorized  under  this 
part  is  fully  implemented,  the  Secretary  shall  enter  into  agree- 
ments under  section  454(a)  with  institutions  that  submit  appli- 
cations in  accordance  with  paragraph  (1). 

(3)  Transition  selection  criteria. — Until  such  full  imple- 
mentation, the  Secretary  shall  select  institutions  for  participa- 
tion in  the  direct  student  loan  program  under  this  part,  and 
shall  enter  into  agreements  with  them  under  section  454(a), 
from  among  those  institutions  that  submit  the  applications  de- 
scribed in  paragraph  (1),  and  meet  such  other  eligibility  re- 
quirements as  the  Secretary  may  prescribe,  by — 

(A)  (i)  categorizing  such  institutions  according  to  antici- 
pated loan  volume,  length  of  academic  program,  and  con- 
trol of  the  institution;  and 

(ii)  selecting  institutions  that  are  reasonably  representa- 
tive of  the  respective  categories;  and 

(B)  if  needed  to  carry  out  the  purposes  of  this  part,  select- 
ing additional  institutions. 

(c)  Selection  Criteria  for  Origination— 
(1)  In  general. — The  Secretary  may  enter  into  a  supple- 
mental agreement  with  an  institution  (or  a  consortium  of  such 
institutions)  that — 

(A)  has  an  agreement  under  subsection  454(a); 

(B)  desires  to  originate  loans  under  this  part;  and 
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(C)  meets  the  criteria  specified  in  paragraph  (2). 

(2)  Transition  selection  criteria.— For  academic  year 
1994-1995,  the  Secretary  may  approve  an  institution  to  origi- 
nate loans  only  if  such  institution — 

(A)  made  loans  under  part  E  of  this  title  in  academic 
year  1993-1994  and  did  not  exceed  the  applicable  maxi- 
mum default  rate  under  section  464(g)  for  the  most  recent 
fiscal  year  for  which  data  are  available; 

(B)  is  not  on  the  reimbursement  system  of  payment  for 
any  of  the  programs  under  subpart  1  or  3  of  part  A,  part 
C,  or  part  E; 

(C)  is  not  overdue  on  program  or  financial  reports  or  au- 
dits required  under  this  title; 

CD)  is  not  subject  to  an  emergency  action,  or  a  limitation, 
suspension,  or  termination  under  section  428(b)(l)(T), 
432(h),  or  487(c); 

(E)  in  the  opinion  of  the  Secretary,  has  not  had  signifi- 
cant deficiencies  identified  by  the  State  postsecondary  re- 
view entity  under  subpart  1  of  part  H  of  this  title; 

(F)  in  the  opinion  of  the  Secretary,  has  not  had  severe 
performance  deficiencies  for  any  of  the  programs  under  this 
title,  including  those  demonstrated  by  audits  or  program 
reviews  submitted  or  conducted  during  the  5  calendar  years 
immediately  preceding  the  date  of  application; 

(G)  provides  an  assurance  that  it  has  no  delinquent  out- 
standing debts  to  the  United  States,  unless  such  debts  are 
being  repaid  under  or  in  accordance  with  a  repayment  ar- 
rangement satisfactory  to  the  United  States,  or  the  Sec- 
retary in  his  or  her  discretion  determines  that  the  existence 
or  amount  of  such  debts  has  not  been  finally  determined  by 
the  cognizant  Federal  agency  or  agencies;  and 

(H)  meets  such  other  criteria  as  the  Secretary  may  estab- 
lish to  protect  the  financial  interest  of  the  United  States 
and  to  promote  the  purposes  of  this  part. 

(3)  Regulations  governing  approval  after  transition— 
For  academic  year  1995-1996  and  subsequent  academic  years, 
the  Secretary  shall  publish  regulations  governing  the  approval 
of  institutions  to  originate  loans. 

(d)  Consortia. — Subject  to  such  requirements  as  the  Secretary 
may  prescribe,  eligible  institutions  of  higher  education  with  agree- 
ments under  section  454(a)  may  apply  as  consortia  to  originate 
loans  under  this  part  for  students  in  attendance  at  such  institu- 
tions. Such  institutions  shall  each  be  required  to  meet  the  require- 
ments of  subsection  (c)  with  respect  to  loan  origination. 

SEC.  454.  agreements  WITH  INSTITUTIONS. 

(a)  Participation  Agreements. — An  agreement  with  any  institu- 
tion of  higher  education  for  participation  in  the  direct  student  loan 
program  under  this  part  shall — 

(1)  provide  for  the  establishment  and  maintenance  of  a  direct 
student  loan  program  at  the  institution  under  which  the  insti- 
tution will — 

(A)  identify  eligible  students  who  seek  student  financial 
assistance  at  such  institution  in  accordance  with  section 
484; 
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(B)  estimate  the  need  of  each  such  student  as  required  by 
part  F  of  this  title  for  an  academic  year,  provided  that  any 
loan  obtained  by  a  student  under  this  part  with  the  same 
terms  (except  as  otherwise  provided  in  this  part)  as  loans 
made  under  section  428A  or  428H,  or  a  loan  obtained  by 
a  parent  under  this  part  with  the  same  terms  (except  as 
otherwise  provided  in  this  part)  as  loans  made  under  sec- 
tion 428B,  or  obtained  under  any  State-sponsored  or  pri- 
vate  loan  program,  may  be  used  to  offset  the  expected  fam- 
ily contribution  of  the  student  for  that  year; 

(C)  provide  a  statement  that  certifies  the  eligibility  of  any 
student  to  receive  a  loan  under  this  part  that  is  not  in  ex- 
cess of  the  annual  or  aggregate  limit  applicable  to  the 

■  amount  of  such  loan,  except  that  the  institution  may,  in  ex- 
ceptional circumstances  specified  in  regulations  prescribed 
by  the  Secretary,  refuse  to  certify  a  statement  that  permits 
a  student  to  receive  a  loan  under  this  part,  or  certify  a  loan 
amount  that  is  less  than  the  student's  determination  of 
need  (as  determined  under  part  F  of  this  title),  if  the  reason 
for  such  action  is  documented  and  provided  in  written  form 
to  such  student; 

(D)  set  forth  a  schedule  for  disbursement  of  the  proceeds 
of  the  loan  in  installments,  consistent  with  the  require- 
ments of  section  428G  (other  than  subsection  (b)(1)  of  such 
section);  and 

^        (E)  provide  timely  and  accurate  information — 
"      ;       (i)  concerning  the  status  of  student  borrowers  (and 
students  on  whose  behalf  parents  borrow  under  this 
part)  while  such  students  are  in  attendance  at  the  in- 
stitution and  concerning  any  new  information  of  which 
^     the  institution  becomes  aware  for  such  students  (or 
their  parents)  after  they  leave  the  institution,  to  the 
Secretary  for  the  servicing  and  collecting  of  loans  made 
. .  >      under  this  part;  and 
7".  (ii)  if  the  institution  does  not  have  an  agreement 

1;  ,v  ■.  with  the  Secretary  under  subsection  (b),  concerning  stu- 
dent eligibility  and  need,  as  determined  under  sub- 
paragraphs (A)  and  (B),  to  the  Secretary  as  needed  for 
the  alternative  origination  of  loans  to  eligible  students 
and  parents  in  accordance  with  this  part; 

(2)  provide  assurances  that  the  institution  will  comply  with 
requirements  established  by  the  Secretary  relating  to  student 
loan  information  with  respect  to  loans  made  under  this  part; 

(3)  provide  that  the  institution  accepts  responsibility  and  fi- 
nancial liability  stemming  from  its  failure  to  perform  its  func- 
tions pursuant  to  the  agreement; 

(4)  provide  that  students  at  the  institution  and  their  parents 
(with  respect  to  such  students)  will  not  be  eligible  to  participate 
in  the  programs  under  part  B  of  this  title  for  the  period  during 
which  such  institution  participates  in  the  direct  student  loan 
program  under  this  part; 

(5)  provide  for  the  implementation  of  a  quality  assurance  sys- 
tem, as  established  by  the  Secretary,  to  ensure  that  the  institu- 


163 


Hon  is  complying  with  program  requirements  and  meeting  pro- 
gram objectives; 

(6)  provide  that  the  institution  will  not  charge  any  fees  of  any 
kind,  however  described,  to  student  or  parent  borrowers  for 
origination  activities  or  the  provision  of  any  information  nec- 
essary for  a  student  or  parent  to  receive  a  loan  under  this  part, 
or  any  benefits  associated  with  such  loan;  and 

(7)  include  such  other  provisions  as  the  Secretary  determines 
are  necessary  to  protect  the  interests  of  the  United  States  and 
to  promote  the  purposes  of  this  part 

(b)  Origination. — An  agreement  with  any  institution  of  higher 
education  for  the  origination  of  loans  under  this  part  shall — 

(1)  supplement  the  agreement  entered  into  in  accordance  with 
subsection  (a); 

(2)  include  provisions  established  by  the  Secretary  that  are 
similar  to  the  participation  agreement  provisions  described  in 
paragraphs  (l)(E)(ii),  (2),  (3),  (4),  (5),  (6),  and  (7)  of  subsection 
(a),  as  modified  to  relate  to  the  origination  of  loans  by  the  insti- 
tution; 

(3)  provide  that  the  institution  will  originate  loans  to  eligible 
students  and  parents  in  accordance  with  this  part;  and 

(4)  provide  that  the  note  or  evidence  of  obligation  on  the  loan 
shall  be  the  property  of  the  Secretary. 

(c)  Withdrawal  and  Termination  Procedures.— The  Secretary 
shall  establish  procedures  by  which  institutions  may  withdraw  or 
be  terminated  from  the  program  under  this  part. 

SEC.  455.  TERMS  AND  CONDITIONS  OF  LOANS. 

(a)  In  General.— 

(1)  Parallel  terms,  conditions,  benefits,  and 
AMOUNTS. — Unless  otherwise  specified  in  this  part,  loans  made 
to  borrowers  under  this  part  shall  have  the  same  terms,  condi- 
tions, and  benefits,  and  be  available  in  the  same  amounts,  as 
loans  made  to  borrowers  under  sections  428,  428A,  428B,  and 
428Hofthis  title. 

(2)  Designation  of  loans. — Loans  made  to  borrowers  under 
this  part  that,  except  as  otherwise  specified  in  this  part,  have 
the  same  terms,  conditions,  and  benefits  as  loans  made  to  bor- 
rowers under — 

(A)  section  428  shall  be  known  as  "Federal  Direct  Stu- 
dent Loans"; 

(B)  section  428A  shall  be  known  as  "Federal  Direct  Sup- 
plemental Loans  for  Students"; 

(C)  section  428B  shall  be  known  as  "Federal  Direct  PLUS 
Loans";  and 

(D)  section  428H  shall  be  known  as  "Federal  Direct 
Unsubsidized  Student  Loans". 

(b)  Interest  Rates.— 

(1)  Rates  for  fdsl  and  fdusl.—(A)  For  Federal  Direct  Stu- 
dent Loans  and  Federal  Direct  Unsubsidized  Student  Loans 
made  before  July  1,  1997,  the  applicable  rate  of  interest  shall, 
during  any  12 -month  period  beginning  on  July  1  and  ending 
on  June  30,  be  determined  on  the  preceding  June  1  and  be 
equal  to — 
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(i)  the  bond  equivalent  rate  of  91 -day  Treasury  bills  auc- 
tioned at  the  final  auction  held  prior  to  such  June  1;  plus 

(ii)  3.1  percent, 

except  that  such  rate  shall  not  exceed  9  percent. 

(B)  For  Federal  Direct  Student  Loans  and  Federal  Direct 
Unsubsidized  Student  Loans  made  on  or  after  July  1,  1997,  the 
applicable  rate  of  interest  shall,  during  any  12-month  period 
beginning  on  July  1  and  ending  on  June  30,  be  determined  on 
the  preceding  June  1  for  all  such  loans  and  be  equal  to — 

(i)  the  bond  equivalent  rate  of  the  security  with  a  com- 
parable maturity  as  established  by  the  Secretary;  plus 

(ii)  1  percent, 

except  that  such  rate  shall  not  exceed  9  percent. 

(2)  Rates  for  fdsls. — (A)  For  Federal  Direct  Supplemental 
Loans  for  Students  made  before  July  1,  1997,  the  applicable 
rate  of  interest  shall,  during  any  12-month  period  beginning  on 
July  1  and  ending  on  June  30,  be  determined  on  the  preceding 
June  1  and  be  equal  to — 

(i)  the  bond  equivalent  rate  of  52-week  Treasury  bills 
auctioned  at  the  final  auction  held  prior  to  such  June  1; 
plus 

(ii)  3.1  percent, 

except  that  such  rate  shall  not  exceed  11  percent. 

(B)  For  Federal  Direct  Supplemental  Loans  for  Students 
made  on  or  after  July  1,  1997,  the  applicable  rate  of  interest 
shall,  during  any  12-month  period  beginning  on  July  1  and 
ending  on  June  30,  be  determined  on  the  preceding  June  1  for 
all  such  loans  and  be  equal  to — 

(i)  the  bond  equivalent  rate  of  the  security  with  a  com- 
parable maturity  as  established  by  the  Secretary;  plus 

(ii)  1.5  percent, 

except  that  such  rate  shall  not  exceed  11  percent. 

(3)  Rates  for  fdplus.—(A)  For  Federal  Direct  PLUS  loans 
made  before  July  1,  1997,  the  applicable  rate  of  interest  shall, 
during  any  12-month  period  beginning  on  July  1  and  ending 
on  June  30,  be  determined  on  the  preceding  June  1  for  loans 
and  be  equal  to — 

(i)  the  bond  equivalent  rate  of  52-week  Treasury  bills 
auctioned  at  the  final  auction  held  prior  to  such  June  1; 
plus 

(ii)  3.1  percent, 

except  that  such  rate  shall  not  exceed  10  percent. 

(B)  For  Federal  Direct  PLUS  loans  made  on  or  after  July  1, 
1997,  the  applicable  rate  of  interest  shall,  during  any  12-month 
period  beginning  on  July  1  and  ending  on  June  30,  be  deter- 
mined on  the  preceding  June  1  for  all  such  loans  and  be  equal 
to— 

(i)  the  bond  equivalent  rate  of  the  security  with  a  com- 
parable maturity  as  established  by  the  Secretary;  plus 

(ii)  2.1  percent, 

except  that  such  rate  shall  not  exceed  10  percent. 

(4)  Publication. — The  Secretary  shall  determine  the  applica- 
ble rates  of  interest  under  this  subsection  after  consultation 
with  the  Secretary  of  Treasury  and  shall  publish  such  rate  in 
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the  Federal  Register  as  soon  as  practicable  after  the  date  of  de- 
termination. 

(c)  Loan  FEE.^For  academic  years  1994-1995,  1995-1996,  and 
1996-1997,  the  Secretary  shall  charge  the  borrower  of  a  loan  made 
under  this  part  a  loan  fee  of  5  percent  of  the  principal  amount  of 
the  loan.  For  academic  years  1997-1998  and  succeeding  academic 
years,  the  Secretary  shall  charge  the  borrower  of  a  loan  made  under 
this  part  a  loan  fee  of  3.65  percent  of  the  principal  amount  of  the 
loan. 

(d)  Repayment  Plans.— 

(1)  Design  and  selection. — Consistent  with  criteria  estab- 
lished by  the  Secretary,  the  Secretary  shall  offer  to  a  borrower 
of  a  loan  made  under  this  part  a  variety  of  plans  for  repayment 
of  such  loan,  including  principal  and  interest  on  the  loan.  The 
borrower  shall  be  entitled  to  accelerate,  without  penalty,  repay- 
ment on  his  or  her  loans.  The  borrower  may  choose — 

(A)  a  standard  repayment  plan,  with  a  fixed  annual  re- 
payment amount  paid  over  a  fixed  period  of  time,  consist- 
ent with  subsection  (a)(1)  of  this  section; 

(B)  an  extended  repayment  plan,  with  a  fixed  annual  re- 
payment amount  paid  over  an  extended  period  of  time,  pro- 
vided that  the  borrower  annually  repays  a  minimum 
amount  determined  by  the  Secretary,  consistent  with  the  re- 
quirements of  section  428(b)  (1)(L); 

(C)  a  graduated  repayment  plan,  with  annual  repayment 
amounts  established  at  two  or  more  graduated  levels  and 
paid  over  a  fixed  or  extended  period  of  time,  provided  that 
any  of  the  borrower's  scheduled  payments  shall  not  be  less 
than  50  percent,  nor  more  than  150  percent,  of  what  the 
amortized  payment  on  the  amount  owed  would  be  if  the 
loan  were  repaid  under  the  standard  repayment  plan;  and 

(D)  except  for  the  borrower  of  a  Federal  Direct  PLUS 
Loan,  an  income  contingent  repayment  plan  known  as  the 
"EXCEL  Account,"  with  varying  annual  repayment 
amounts  based  on  the  income  of  the  borrower,  paid  over  an 
extended  period  of  time,  not  to  exceed  a  maximum  length 
of  time  determined  by  the  Secretary. 

(2)  Selection  by  SECRETARY.-^If  a  borrower  of  a  loan  made 
under  this  part  does  not  select  a  repayment  plan  described  in 
paragraph  (1),  the  Secretary  may  provide  the  borrower  with  a 
repayment  plan  described  in  subparagraph  (A),  (B),  or  (C)  of 
paragraph  (1). 

(3)  Changes  in  selections.— The  borrower  of  a  loan  made 
under  this  part  may  change  his  or  her  selection  of  a  repayment 
plan  under  paragraph  (1),  or  the  Secretary's  selection  of  a  plan 
for  the  borrower  under  paragraph  (2),  as  the  case  may  be, 
under  such  terms  and  conditions  as  may  be  established  by  the 
Secretary. 

(4)  Alternative  repayment  plans.— The  Secretary  may  pro- 
vide, on  a  case-by-case  basis,  an  alternative  repayment  plan  to 
a  borrower  of  a  loan  under  this  part  who  demonstrates  to  the 
satisfaction  of  the  Secretary  that  the  terms  and  conditions  of  the 
repayment  plans  available  under  paragraph  (1)  are  not  ade- 
quate to  accommodate  the  borrower's  exceptional  circumstances. 
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In  designing  such  alternative  repayment  plans,  the  Secretary 
shall  ensure  that  such  plans  do  not  exceed  the  cost  to  the  Fed- 
eral Government,  as  determined  on  the  basis  of  the  present 
value  of  future  payments  by  such  borrowers,  of  loans  made 
using  the  plans  available  under  paragraph  (1). 

(5)  Repayment  after  default.— The  Secretary  may  require 
any  borrower  who  has  defaulted  on  a  loan  made  under  this 
part  to — 

(A)  pay  all  reasonable  collection  costs  associated  with 
such  loan;  and 

(B)  repay  the  loan  pursuant  to  an  EXCEL  Account  in  ac- 
cordance with  subsection  (e). 

(e)  Repayment  Through  EXCEL  Accounts  — 

(1)  Information  and  procedures. — The  Secretary  may  ob- 
tain such  information  as  is  reasonably  necessary  regarding  the 
income  of  a  borrower  (and  the  borrower's  spouse,  if  applicable) 
of  a  loan  made  under  this  part  that  is,  or  may  be,  repaid  pursu- 
ant to  an  EXCEL  Account  for  the  purpose  of  determining  the 
annual  repayment  obligation  of  the  borrower.  Return  and  re- 
turn information  (as  defined  in  section  6103  of  the  Internal 
Revenue  Code  of  1986)  may  be  obtained  under  the  preceding 
sentence  only  to  the  extent  authorized  by  section  6103(l)(13)  of 
such  Code.  The  Secretary  shall  establish  procedures  for  deter- 
mining the  borrower's  repayment  obligation  on  that  loan  for 
such  year,  and  such  other  procedures  as  are  necessary  to  imple- 
ment effectively  repayment  pursuant  to  an  EXCEL  Account. 

(2)  Repayment  based  on  adjusted  gross  income.— A  re- 
payment schedule  for  a  loan  made  under  this  part  and  repaid 
pursuant  to  an  EXCEL  Account  shall  be  based  on  adjusted 
gross  income  (as  defined  in  section  62  of  the  Internal  Revenue 
Code  of  1986,  26  U.S,C.  62)  of  the  borrower  or,  if  the  borrower 
is  married  and  files  a  Federal  income  tax  return  jointly  with 
his  or  her  spouse,  on  adjusted  gross  income  of  the  borrower  and 
his  or  her  spouse, 

(3)  Additional  documents. — A  borrower  who  chooses,  or  is 
required,  to  repay  a  loan  made  under  this  part  pursuant  to  an 
EXCEL  Account,  and  for  whom  adjusted  gross  income  is  un- 
available or  does  not  reasonably  reflect  his  or  her  current  in- 
come, shall  provide  to  the  Secretary  other  documentation  of  in- 
come satisfactory  to  the  Secretary,  which  documentation  the 
Secretary  may  use  to  determine  an  appropriate  repayment 
schedule. 

(4)  Repayment  schedules.— EXCEL  Account  repayment 
schedules  shall  be  established  by  the  Secretary  through  regula- 
tions and  shall  require  payments  measured  as  a  percentage  of 
the  appropriate  portion  of  the  annual  income  of  the  borrower 
(and  the  borrower's  spouse,  if  applicable)  as  determined  by  the 
Secretary. 

(5)  Calculation  of  balance  due. — The  balance  due  on  a 
loan  made  under  this  part  that  is  repaid  pursuant  to  an 
EXCEL  Account  shall  equal  the  unpaid  principal  amount  of  the 
loan,  any  accrued  interest,  and  any  fees,  such  as  late  charges, 
assessed  on  such  loan.  The  Secretary  may  limit  by  regulation 
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the  amount  of  interest  that  may  he  capitalized  on  such  loan, 
and  the  timing  of  any  such  capitalization. 

(6)  Notification  to  borrowers.— The  Secretary  shall  estab- 
lish procedures  under  which  a  borrower  of  a  loan  made  under 
this  part  who  chooses  or  is  required  to  repay  such  loan  pursu- 
ant to  an  EXCEL  Account  is  notified  of  the  terms  and  condi- 
tions of  such  plan,  including  notification  of  such  borrower — 

(A)  that  the  Internal  Revenue  Service  will  disclose  to  the 
Secretary  tax  return  information  as  authorized  under  sec- 
tion 6103(1X13)  of  the  Internal  Revenue  Code  of  1986;  and 

(B)  that  if  a  borrower  considers  that  special  cir- 
cumstances, such  as  a  loss  of  employment  by  the  borrower 
or  his  or  her  spouse,  warrant  an  adjustment  in  the  borrow- 
er's loan  repayment  as  determined  using  the  information 
described  in  subparagraph  (A),  or  the  alternative  docu- 
mentation described  in  paragraph  (3),  the  borrower  may 
contact  the  Secretary,  who  shall  determine  whether  such 
adjustment  is  appropriate,  in  accordance  with  criteria  es- 
tablished by  the  Secretary. 

if)  Deferment.— 

(1)  Effect  on  principal  and  interest.— A  borrower  of  a 
loan  made  under  this  part  who  meets  the  requirements  de- 
scribed in  paragraph  (2)  shall  be  eligible  for  a  deferment,  dur- 
ing which  periodic  installments  of  principal  need  not  be  paid, 
and  interest — 

(A)  shall  not  accrue,  in  the  case  of  a  Federal  Direct  Stu- 
dent Loan  or  a  Federal  Direct  Consolidation  Loan  that  con- 
solidated only  Federal  Direct  Student  Loans,  or  a  combina- 
tion of  such  loans  and  Federal  Student  Loans  for  which  the 
student  borrower  received  an  interest  subsidy  under  section 
428;  or 

(B)  shall  accrue  and  be  capitalized  or  paid  by  the  bor- 
rower, in  the  case  of  a  Federal  Direct  Supplemental  Loan 
for  Students  loan,  a  Federal  Direct  PLUS  Loan,  a  Federal 
Direct  Unsubsidized  Student  Loan,  or  a  Federal  Direct 
Consolidation  Loan  other  than  those  described  in  subpara- 
graph (A). 

(2)  Eligibility. — A  borrower  of  a  loan  made  under  this  part 
shall  be  eligible  for  a  deferment  during  any  period — 

(A)  during  which  the  borrower — 

(i)  is  pursuing  at  least  a  half-time  course  of  study  at 
an  eligible  institution,  as  determined  by  such  institu- 
tion; or 

(ii)  is  pursuing  a  course  of  study  pursuant  to  a  grad- 
uate fellowship  program  approved  by  the  Secretary,  or 
pursuant  to  a  rehabilitation  training  program  for  indi- 
viduals with  disabilities  approved  by  the  Secretary, 

except  that  no  borrower  shall  be  eligible  for  a  deferment 
under  this  subparagraph,  or  a  loan  made  under  this  part 
(other  than  a  Federal  Direct  PLUS  Loan,  or  a  Federal  Di- 
rect Consolidation  Loan),  while  serving  in  a  medical  in- 
ternship or  residency  program; 

(B)  not  in  excess  of  3  years  during  which  the  borrower  is 
seeking  and  unable  to  find  full-time  employment;  or 


(C)  not  in  excess  of  3  years  during  which  the  Secretary 
determines,  in  accordance  with  regulations  prescribed 
under  section  435 (o),  that  the  borrower  has  experienced  or 
will  experience  an  economic  hardship,  regardless  of  the  rea- 
son for  such  hardship.  i 

(g)  Federal  Direct  Consolidation  Loans,— -A  borrower  of  a 
loan  made  under  this  part  may  consolidate  such  loan  with  the  loans 
described  in  subsections  (a)(4)  and  (d)(1)(C)  of  section  428C  only 
under  the  terms  and  conditions  established  by  the  Secretary  under 
this  part.  Loans  made  under  this  subsection  shall  be  known  as 
''Federal  Direct  Consolidation  Loans". 

(h)  Borrower  Defenses. — Notwithstanding  any  other  provision 
of  State  or  Federal  law,  the  Secretary  shall  specify  in  regulations 
(except  as  authorized  under  section  458(a))  which  acts  or  omissions 
of  an  institution  of  higher  education  a  borrower  may  assert  as  a  de- 
fense to  repayment  of  a  loan  made  under  this  part,  except  that  in 
no  event  may  a  borrower  recover  from  the  Secretary,  in  any  action 
arising  from  or  relating  to  a  loan  made  under  this  part,  an  amount 
in  excess  of  the  amount  such  borrower  has  repaid  on  such  loan. 

(i)  Optically  Imaged  Documents. — Records  maintained  in  ac- 
cordance with  section  484A(c)  may  be  used  in  any  proceeding,  as 
permitted  by  section  484A(c),  with  respect  to  a  loan  made  under  this 
part. 

(j)  NONDISCHARGEABIUTY  IN  BANKRUPTCY.— Notwithstanding  any 
other  provision  of  law,  a  loan  made  under  this  part  shall  not  be  dis- 
chargeable in  bankruptcy. 

SEC.  456.  CONTRACTS. 

(a)  Contracts  for  Suppues  and  Services.— 

(1)  In  general. — The  Secretary  may  award  one  or  more  con- 
tracts for  services  and  supplies  under  subsection  (b).  The  enti- 
ties with  which  the  Secretary  may  enter  into  such  contracts  may 
include,  but  are  not  limited  to,  agencies  with  agreements  with 
the  Secretary  under  sections  428(b)  and  (c),  if  such  agencies  are  | 
otherwise  qualified  and  comply  with  the  procedures  applicable  \ 
to  the  award  of  such  contra^cts. 
^;      (2)  Exemption. — (A)  The  Secretary  may,  through  June  30, 
1998,  award  contracts  under  this  section  without  regard  to  the 
''■"y-   requirements  in  section  303  of  the  Federal  Property  and  Admin- 
istrative Services  Act  of  1949  (41  U.S.C.  253),  section  18  of  the 
Office  of  Federal  Procurement  Policy  Act  (41  U.S.C.  416),  and 
section  8(e)  of  the  Small  Business  Act  (15  U.S.C.  637(e))  and 
the  corresponding  requirements  of  the  Federal  Acquisition  Reg- 
ulations if  the  Secretary — 

(i)  determines  in  writing,  on  a  case-by-case  basis,  that  the 
Govemmenfs  need  for  the  services  and  supplies  to  be  pro- 
vided under  the  contract  is  of  such  an  unusual  and  compel- 
ling urgency  that  sources  from  which  the  Secretary  solicits 
bids  or  proposals  must  be  limited;  and 
V    i  (ii)  notifies  the  Congress  in  writing  of  that  determination 

K         not  more  than  30  days  after  the  award  of  the  contract. 

(B)  The  Secretary  may  make  the  determination  described  in 
subparagraph  (A)(i)  if  the  Secretary  determines  that  exemption 
from  the  requirements  described  in  subparagraph  (A)  is  in  the 
public  interest  and  necessary  for  the  orderly  transition  from  the 
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loan  programs  under  part  B  to  the  direct  student  loan  pro- 
grams under  this  part. 

(C)  On  and  after  July  1,  1998,  all  statutory  and  regulatory 
requirements  described  in  subparagraph  (A)  shall  apply  to  the 
award  of  a  contract  under  this  section, 
(b)  Contracts  for  Origination,  Servicing,  and  Data  Sys- 
tems.— The  Secretary  may  enter  into  one  or  more  contracts  for — 

(1)  the  alternative  origination  of  loans  to  students  attending 
institutions  with  agreements  to  participate  in  the  program 
under  this  part  (or  their  parents),  if  such  institutions  do  not 
have  agreements  with  the  Secretary  under  section  454(b); 

(2)  the  servicing  and  collection  of  loans  made  under  this  part; 

(3)  the  establishment  and  operation  of  one  or  more  data  sys- 
tems for  the  maintenance  of  records  on  all  loans  made  under 
this  part; 

(4)  services  to  assist  in  the  orderly  transition  from  the  loan 
programs  under  part  B  to  the  direct  student  loan  programs 
under  this  part;  and 

(5)  such  other  aspects  of  the  direct  student  loan  programs  as 
the  Secretary  determines  are  necessary  to  ensure  the  successful 
operation  of  the  programs. 

SEC.  457.  REPORTS. 

(a)  Annual  Reports. — The  Secretary  shall  submit  to  the  Con- 
gress not  later  than  July  1,  1993,  and  each  July  1  for  the  5  succeed- 
ing years  an  annual  report  describing  the  progress  and  status  of  the 
loan  program  under  this  part. 

(b)  Research,  Demonstration,  and  Evaluation— The  Sec- 
retary may  use  a  portion  of  the  funds  described  in  section  459  for 
research  on,  or  the  demonstration  or  evaluation  of,  any  aspects  of 
the  program  authorized  by  this  part,  including  flexible  repayment 
plans. 

sec.  458.  REGULATORY  ACTIVITIES. 

(a)  Notice  in  Lieu  of  Regulations  for  First  Year  of  Pro- 
gram.— Th£  Secretary  shall  publish  in  the  Federal  Register  what- 
ever standards,  criteria,  and  procedures,  consistent  with  the  provi- 
sions of  this  part,  the  Secretary  determines  are  reasonable  and  nec- 
essary to  the  successful  implementation  of  the  first  year  of  the  direct 
student  loan  program  authorized  by  this  part.  Section  431  of  the 
General  Education  Provisions  Act  shall  not  apply  to  the  publication 
of  such  standards,  criteria,  and  procedures. 

(b)  Closing  Date  for  Applications  From  Institutions.— The 
Secretary  shall  establish  a  date  not  later  than  October  1,  1993,  as 
the  closing  date  for  receiving  applications  from  institutions  of  high- 
er education  desiring  to  participate  in  the  first  year  of  the  direct 
loan  program  under  this  part. 

(c)  Publication  of  List  of  Participating  Institutions  and 
Control  Group. — Not  later  than  January  1,  1994,  the  Secretary 
shall  publish  in  the  Federal  Register  a  list  of  the  institutions  of 
higher  education  selected  to  participate  in  the  first  year  of  the  direct 
loan  program  under  this  part. 

SEC.  459.  funds  FOR  ADMINISTRATIVE  EXPENSES. 

Each  fiscal  year,  there  shall  be  available  to  the  Secretary  of  Edu- 
cation from  funds  not  otherwise  appropriated,  funds  to  be  obligated 
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for  administrative  costs  under  this  part,  including  the  costs  of  the 
transition  from  the  loan  programs  under  part  B  to  the  direct  stu- 
dent loan  programs  under  this  part  and  transition  support  for  the 
expenses  of  guaranty  agencies  in  servicing  outstanding  loans  in 
their  portfolios  and  in  guaranteeing  new  loans,  not  to  exceed 
$261,000,000  in  fiscal  year  1994,  $346,000,000  in  fiscal  year  1995, 
$552,000,000  in  fiscal  year  1996,  $596,000,000  in  fiscal  year  1997, 
and  $749,000,000  in  fiscal  year  1998.  If  in  any  fiscal  year,  the  Sec- 
retary determines  that  additional  funds  for  administrative  expenses 
are  needed  as  a  result  of  such  transition,  or  the  expansion  of  the  di- 
rect student  loan  programs  under  this  part,  the  Secretary  is  author- 
ized to  use  funds  available  under  this  section  for  a  subsequent  fiscal 
year  for  such  expenses,  except  that  the  total  expenditures  by  the  Sec- 
retary shall  not  exceed  $2,504,000,000  in  fiscal  years  1994  through 
1998,  The  Secretary  is  also  authorized  to  carry  over  funds  available 
under  this  section  to  a  subsequent  fiscal  year. 

Part  G— General  Provisions  Relating  to  Student  Assistance 

Programs 

statute  of  limitations;  optically  imaged  documents 
Sec.  484A.  (a)  *  *  *  -  - 

(c)  In  General. — (1)  It  is  the  purpose  of  this  subsection  to — 

(A)  allow  the  Secretary  to  use  optical  imaging  technology  to 
store  and  retrieve  documents  and  records,  including  promissory 
notes  and  repayment  agreements,  required  for  the  administra- 
tion of  the  programs  authorized  under  part  D  of  this  title,  or 
for  the  administration  of  loans  made  under  part  B  of  this  title 
that  have  been  assigned  to  the  Secretary; 

„      (B)  permit  the  Secretary  to  destroy  originals  of  such  docu- 

"  ments  and  records,  including  promissory  notes  and  repayment 
agreements,  after  they  have  been  optically  imaged,  thereby 
achieving  significant  savings  in  storage  and  retrieval  costs;  and 
(C)  ensure  that  the  Secretary  may  introduce  as  evidence  in 
any  proceeding  with  respect  to  the  programs  or  loans  described 

,y  in  subparagraph  (A)  optically  imaged  documents  and  records, 
including  promissory  notes  and  repayment  agreements. 

(2)  Notwithstanding  any  other  provision  of  Federal  or  State  law, 
an  optically  imaged  copy  of  any  document  or  record,  including  a 
promissory  note  or  repayment  agreement,  may  be  introduced  as  evi- 
dence in  any  proceeding  with  respect  to  the  programs  or  loans  de- 
scribed in  paragraph  (1)(A)  in  any  Federal  or  State  court,  or  other 
tribunal,  and  such  optically  imaged  copy  shall  be  admissible  in  any 
court  or  tribunal  of  the  United  States  or  any  State  as  if  it  were  the 
original  document  or  record  and  have  the  same  force  and  effect  as 
the  original. 

(3)  Nothing  in  this  subsection  shall  be  interpreted  to  preclude  the 
admissibility  of  a  duplicate  of  a  document  or  record  required  for  the 
administration  of  the  programs  or  loans  described  in  paragraph 
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(1)(A)  made  by  a  technology  other  than  optical  imaging  consistent 
with  the  Federal  Rules  of  Evidence  and  section  1732  of  title  28  of 
the  United  States  Code,  or  applicable  State  law. 

(4)  Nothing  in  this  subsection  shall  be  interpreted  to  preclude  the 
admissibility  of  an  optically  imaged  copy  of  any  document  or  record 
in  a  proceeding  outside  the  scope  of  this  subsection  consistent  with 
the  Federal  Rules  of  Evidence  and  section  1732  of  title  28  of  the 
United  States  Code,  or  applicable  State  law. 

PROGRAM  PARTICIPATION  AGREEMENTS 

Sec.  487.  (a)  *  *  * 

(f)  Use  of  Optically  Imaged  Documents.— In  any  proceeding 
with  respect  to  a  program  or  activity  under  part  D  of  this  title,  or 
with  respect  to  a  loan  made  under  part  B  of  this  title  that  has  been 
assigned  to  the  Secretary,  records  maintained  in  accordance  with 
section  484A  may  be  used  as  provided  in  that  section. 


BALANCED  BUDGET  AND  EMERGENCY  DEFICIT 
CONTROL  ACT  OF  1985 

PART  C— EMERGENCY  POWERS  TO  ELIMINATE 
DEFICITS  IN  EXCESS  OF  MAXIMUM  DEFICIT  AMOUNT 

SEC.  252.  ENFORCING  PAY-AS-YOU-GO. 

(a)  *  *  * 

:]«  ^ic  ^  ^ 

(c)  Eliminating  a  Deficit  Increase.— (1)  The  amount  required 
to  be  sequestered  in  a  fiscal  year  under  subsection  (b)  shall  be  ob- 
tained from  non-exempt  direct  spending  accoimts  from  actions 

taken  in  the  following  order: 

*  *  * 

(B)  Second.— If  additional  reductions  in  direct  spending  ac- 
coimts are  required  to  be  made,  the  maximum  reductions  per- 
missible imder  sections  256(b)  ([guaranteed]  student  loans) 
and  256(c)  (foster  care  and  adoption  assistance)  shall  be  made. 

SEC.  256.  EXCEPTIONS,  LIMITATIONS,  AND  SPECIAL  RULES. 

(a)  *  *  * 

(b)  [Effect  of  Orders  on  the  Guaranteed  Student  Loan 
Program.—]  Effect  of  Orders  on  Student  Loan  Programs.— 

(1)  Federal  family  education  loan  program.— (A)  Any  re- 
ductions which  are  required  to  be  achieved  from  the  student 
loan  programs  operated  pursuant  to  part  B  of  title  IV  of  the 
Higher  Education  Act  of  1965,  as  a  consequence  of  an  order  is- 
sued pursuant  to  section  254,  shall  be  achieved  only  from  loans 
[described  in  paragraphs  (2)  and  (3)]  described  in  subpara- 
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graphs  (B)  and  (C)  by  the  application  of  the  measures  de- 
scribed in  such  paragraphs. 

[(2)]  (B)  For  any  loan  made  diuing  the  period  beginning  on 
the  date  that  an  order  issued  under  section  254  takes  effect 
with  respect  to  a  fiscal  year  and  ending  at  the  close  of  such  fis- 
cal year,  the  rate  used  in  computing  the  special  allowance  pay- 
ment pursuant  to  section  438(b)(2XA)(iii)  of  such  Act  for  each 
of  the  first  four  special  allowance  payments  for  such  loan  shall 
be  adjusted  by  reducing  such  rate  by  the  lesser  of — 
[(A)]  (i)  0.40  percent,  or 

[(B)]  (ii)  the  percentage  by  which  the  rate  specified  in 
such  section  exceeds  3  percent. 
[(3)]  (C)  For  any  loan  made  during  the  period  beginning  on 
the  date  that  an  order  issued  under  section  254  takes  effect 
with  respect  to  a  fiscal  year  and  ending  at  the  close  of  such  fis- 
cal year,  the  origination  fee  which  is  authorized  to  be  collected 
pursuant  to  section  438(c)(2)  of  such  Act  shall  be  increased  by 
0.50  percent. 

(2)  Federal  direct  student  loan  program.— (A)  Any  re- 
ductions that  are  required  to  be  achieved  from  the  Federal  Di- 
rect Student  Loan  program  operated  under  part  D  of  title  IV  of 
the  Higher  Education  Act  of  1965  as  a  consequence  of  an  order 
issued  pursuant  to  section  254,  shall  be  achieved  only  by  the 
application  of  the  measures  described  in  subparagraph  (B). 

(B)  For  any  loan  made  during  the  period  beginning  on  the 
date  that  an  order  issued  under  section  254  takes  effect  with  re- 
spect to  a  fiscal  year,  and  ending  at  the  close  of  such  fiscal  year, 
the  loan  fee  that  is  authorized  to  be  collected  pursuant  to  sec- 
tion 456(c)  of  such  Act  shall  be  increased  by  0.50  percent 
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TITLE  I— PROTECTION  OF  EMPLOYEE  BENEFIT  RIGHTS 

^  ^f:  ^  *  ^  4( 

Subtitle  B — Regulatory  Provisions 
Part  5— Administration  and  Enforcement 
effect  on  other  laws 

Sec.  514.  (a)  *  *  * 
(b)(1)  *  *  * 

[(5)(A)  Except  as  provided  in  subparagraph  (B),  subsection  (a) 
shall  not  apply  to  the  Hawaii  Prepaid  Health  Care  Act  (Haw.  Rev. 
Stat.  §§393-1  through  393-51). 

[(B)  Nothing  in  subparagraph  (A)  shall  be  construed  to  exempt 
from  subsection  (a) — 

[(i)  any  State  tax  law  relating  to  employee  benefit  plans,  or 
[(ii)  any  amendment  of  the  Hawaii  Prepaid  Health  Care  Act 
enacted  aiPter  September  2,  1974,  to  the  extent  it  provides  for 
more  than  the  effective  administration  of  such  Act  as  in  effect 
on  such  date. 

[(C)  Notwitiistanding  subparagraph  (A),  parts  1  and  4  of  this 
subtitle,  and  the  preceding  sections  of  this  part  to  the  extent  they 
govern  matters  which  are  governed  by  the  provisions  of  such  parts 
1  and  4,  shall  supersede  the  Hawaii  Prepaid  Health  Care  Act  (as 
in  effect  on  or  after  the  date  of  the  enactment  of  this  paragraph 
[January  14,  1983]),  but  the  Secretary  may  enter  into  cooperative 
arrangements  under  this  paragraph  and  section  506  with  officials 
of  the  State  of  Hawaii  to  assist  them  in  effectuating  the  policies  of 
provisions  of  such  Act  which  are  superseded  by  such  parts  1  and 
4  and  the  preceding  sections  of  this  part.] 

(5)(A)(i)  Except  as  provided  in  clauses  (ii)  and  (Hi),  subsection  (a) 
shall  not  apply  to  the  Hawaii  Prepaid  Health  Care  Act  (Haw.  Rev. 
Stat.  §§393-1  through  393-51). 

(ii)  Nothing  in  clause  (i)  shall  be  construed  to  exempt  from  sub- 
section (a)  any  State  tax  law  relating  to  employee  benefit  plans. 

(Hi)  Notwithstanding  clause  (i),  parts  1  and  4  of  this  subtitle,  and 
the  preceding  sections  of  this  part  to  the  extent  they  govern  matters 
which  are  governed  by  the  provisions  of  such  parts  1  and  4,  shall 
supersede  the  Hawaii  Prepaid  Health  Care  Act  (as  in  effect  on  or 
after  January  14,  1983),  but  the  Secretary  may  enter  into  coopera- 
tive arrangements  under  this  subparagraph  and  section  506  with  of- 
ficials of  the  State  of  Hawaii  to  assist  them  in  effectuating  the  poli- 
cies of  provisions  of  such  Act  which  are  superseded  by  such  parts 
1  and  4  and  the  preceding  sections  of  this  part. 

(B)(i)  Except  OS  provided  in  clauses  (ii)  and  (Hi),  subsection  (a) 
shall  not  apply  to  subtitle  2  of  title  19  of  the  Annotated  Code  of 
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Maryland  (relating  to  the  Health  Services  Cost  Review  Commis- 
sion). 

(ii)  Nothing  in  clause  (i)  shall  be  construed  to  exempt  from  sub- 
section (a) — 

(I)  any  State  tax  law  relating  to  employee  benefit  plans,  or 

(II)  any  amendment  of  the  provision  referred  to  in  clause  (i) 
enacted  on  or  after  May  12,  1993,  to  the  extent  it  provides  for 
more  than  the  effective  administration  of  such  Act  as  in  effect 
on  such  date. 

(Hi)  Notwithstanding  clause  (i),  parts  1  and  4  of  this  subtitle,  and 
the  preceding  sections  of  this  part  to  the  extent  they  govern  matters 
which  are  governed  by  the  provisions  of  such  parts  1  and  4,  shall 
supersede  the  provision  referred  to  in  clause  (i)  (as  in  effect  on  or 
after  May  12,  1993),  but  the  Secretary  may  enter  into  cooperative  ar- 
rangements under  this  subparagraph  and  section  506  with  officials 
of  the  State  of  Maryland  to  assist  them  in  effectuating  the  policies 
of  such  provision  which  are  superseded  by  such  parts  1  and  4  and 
the  preceding  sections  of  this  part. 

(C)  (i)  Except  as  provided  in  clauses  (ii)  and  (Hi),  subsection  (a) 
shall  not  apply  to  the  following  provisions  of  the  law  of  the  State 
of  Minnesota: 

(I)  section  295.52,  Minnesota  Statutes,  as  amended  in  May 
1993  by  House  File  1178  (relating  to  receipts  tax  on  providers); 

(II)  section  19  of  article  9  of  the  Minnesota  Health  Right  Act, 
as  amended  in  May  1993  by  House  File  1178  (relating  to  pass- 
through  of  2  percent  gross  receipts  tax  on  providers);  and 

(III)  subdivision  2  of  section  3  of  article  1  of  such  Act,  article 
7  of  such  Act,  and  section  1  of  article  3  of  Minnesota  House  File 
1178  and  section  4  and  all  that  follows  through  the  end  of  such 
article  3,  as  enacted  in  May  1993  (relating  to  data  collection). 

(ii)  Nothing  in  clause  (i)  shall  be  construed  to  exempt  from  sub- 
section (a) — 

(I)  any  State  tax  law  relating  to  employee  benefit  plans  (other 
than  a  provision  described  in  clause  (i)),  and 

(II)  any  amendment  of  any  provision  referred  to  in  clause  (i) 
enacted  on  or  after  May  12,  1993,  to  the  extent  it  provides  for 
more  than  the  effective  administration  of  such  provision  as  in 
effect  on  such  date. 

(Hi)  Notwithstanding  clause  (i),  parts  1  and  4  of  this  subtitle,  and 
the  preceding  sections  of  this  part  to  the  extent  they  govern  matters 
which  are  governed  by  the  provisions  of  such  parts  1  and  4,  shall 
supersede  the  provisions  described  in  clause  (i)  (as  in  effect  on  or 
after  May  12,  1993),  but  the  Secretary  may  enter  into  cooperative  ar- 
rangements under  this  subparagraph  and  section  506  with  officials 
of  the  State  of  Minnesota  to  assist  them  in  effectuating  the  policies 
of  such  provisions  which  are  superseded  by  such  parts  1  and  4  and 
the  preceding  sections  of  this  part. 

(D)  (i)  Except  as  provided  in  clauses  (ii),  (iv),  (v),  and  (vii),  sub- 
section (a)  shall  not  apply  to  the  following  provisions  of  the  law  of 
the  State  of  New  York: 

(I)  subdivisions  1(b)  and  4(e)  of  section  2807 -c  of  the  Public 
Health  Law  (relating  to  13  percent  surcharge); 
rl      (II)  subdivision  1(c)  of  section  2807 -c  of  the  Public  Health 
Law  (relating  to  uniform  hospital  charges); 
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(III)  subdivision  2-a  of  section  2807-c  of  the  Public  Health 
Law  (relating  to  the  variable  surcharge  for  HMOs); 

(IV)  subdivision  14  of  section  2807-c  of  the  Public  Health  Law 
(relating  to  basic  percentage  allowances  for  bad  debt  and  char- 
ity care); 

(V)  subdivision  14-b  of  section  2807-c  of  the  Public  Health 
Law  (relating  to  health  care  services  allowances); 

(VI)  subdivision  14-c  of  section  2807-c  of  the  Public  Health 
Law  (relating  to  further  allowances  for  financially  distressed 
hospitals);  and 

(VII)  section  18  of  chapter  266  of  the  laws  of  1986,  as  amend- 
ed (relating  to  excess  malpractice  insurance  adjustments). 

(ii)  Except  cts  provided  in  clause  (Hi),  nothing  in  clause  (i)  shall 
be  construed  to  exempt  from  subsection  (a) — 

(I)  any  State  tax  law  relating  to  employee  benefit  plans,  or 

(II)  any  provision  referred  to  in  clause  (i)  to  the  extent  that 
any  law  of  the  State  of  New  York  appropriates  amounts  based 
on  amounts  collected  by  the  State  under  such  provision  for  any 
purpose  other  than  carrying  out  the  programs  established  under 
the  provisions  described  in  clause  (i). 

(Hi)  Notwithstanding  clause  (ii),  subsection  (a)  shall  not  apply  to 
any  provision  of  the  law  of  the  State  of  New  York  to  the  extent  that 
such  provision  constitutes — 

(I)  an  HMO  surcharge  of  the  type  provided  for  under  subdivi- 
sion 2-a  of  such  section  2807-c  (as  in  effect  on  February  2, 
1993),  or 

(II)  an  allowance,  of  the  type  provided  for  under  the  provi- 
sions referred  to  in  clause  (i)  (as  so  in  ejfect),  for  bad  debts, 
charity  care,  health  care  services,  or  excess  malpractice  insur- 
ance, 

but  only  if  the  law  of  such  State  appropriates  amounts  based  on 
and  equivalent  to  amounts  collected  by  the  State  under  such  provi- 
sion solely  for  the  purpose  of  carrying  out  one  or  more  programs  es- 
tablished under  the  provisions  described  in  clause  (i). 

(iv)  Subsection  (a)  shall  apply  to  any  provision  of  the  law  of  the 
State  of  New  York  to  the  extent  that  such  provision  constitutes  a 
surcharge  of  the  type  provided  for  under  subdivisions  1(b)  and  4(e) 
of  section  2807-c  of  the  Public  Health  Law  of  the  State  of  New  York 
(as  in  effect  on  February  2,  1993)  unless  such  provision  provides  for 
use  of  amounts  collected  under  such  provision  solely  for  the  purpose 
of  carrying  out  one  or  more  programs  established  under  the  provi- 
sions described  in  clause  (i). 

(v)  Nothing  in  clause  (i)  shall  be  construed  to  exempt  from  sub- 
section (a)  any  amendment  of  any  provision  referred  to  in  clause  (i) 
enacted  on  or  after  February  2,  1993,  to  the  extent  it  provides  for 
more  than  the  effective  administration  of  such  provisions  as  in  effect 
on  such  date,  unless  such  amendment  constitutes  only  a  change  in 
the  methodology  of  determining  payments  to  hospitals  and  would 
result  in — 

(I)  a  surcharge  described  in  clause  (Hi) (I)  of  not  more  than  9 
percent  with  respect  to  which  the  requirements  of  clause  (Hi)  are 
met, 

(II)  an  allowance  described  in  clause  (iii)(II)  which  does  not 
exceed  in  the  aggregate  a  Statewide  average  of  not  more  than 
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10  percent  and  with  respect  to  which  the  requirements  of  clause 
(Hi)  are  met,  or 

(III)  a  surcharge  described  in  clause  (iv)  of  not  more  than  13 
percent  with  respect  to  which  the  requirements  of  clause  (iv)  are 
met.  i 

(vi)  Subsection  (a)  shall  not  apply  to  any  amendment  to  chapter  ] 
2  of  the  laws  of  1988  of  the  State  of  New  York,  as  amended,  to  the 
extent  that  such  amendment  extends  the  period  for  which  the  provi- 
sions referred  to  in  clause  (i)  are  in  effect. 

(vii)  Notwithstanding  clause  (i),  parts  1  and  4  of  this  subtitle,  and 
the  preceding  sections  of  this  part  to  the  extent  they  govern  matters 
which  are  governed  by  the  provisions  of  such  parts  1  and  4,  shall 
supersede  the  provisions  described  in  clause  (i)  (as  in  effect  on  or 
after  February  2,  1993),  but  the  Secretary  may  enter  into  cooperative 
arrangements  under  this  subparagraph  and  section  506  with  offi- 
cials of  the  State  of  New  York  to  assist  them  in  effectuating  the  poli- 
cies of  such  provisions  which  are  superseded  by  such  parts  1  and 
4  and  the  preceding  sections  of  this  part. 

(viii)  The  provisions  of  this  subparagraph  shall  be  effective  as  of  f 
February  2,  1993.  ' 

(E)  This  paragraph  shall  cease  to  be  effective  as  of  May  12,  1995.  I 

I 

H(  *  Hi  ^  ^  4c 

[(8)  Subsection  (a)  of  this  section  shall  not  apply  to  any  State  | 
law  mandating  that  an  employee  benefit  plan  not  include  any  pro-  j 
vision  which  has  the  effect  of  limiting  or  excluding  coverage  or  pay-  j 
ment  for  any  health  care  for  an  individual  who  would  otherwise  be 
covered  or  entitled  to  benefits  or  services  under  the  terms  of  the 
employee  benefit  plan,  because  that  individual  is  provided,  or  is  eH- 
gible  for,  benefits  or  services  pursuant  to  a  plan  under  title  XIX  of 
the  Social  Security  Act  [(42  U.S.C.  1396  et  seq.)],  to  the  extent 
such  law  is  necessary  for  the  State  to  be  eligible  to  receive  reim- 
bursement under  title  XIX  of  that  Act.l 

(8)(A)  Subsection  (a)  of  this  section  shall  not  apply  to  any  State 
law  to  the  extent  necessary  to  permit  the  State  to  comply  with  the 
following  requirements  for  the  receipt  of  Federal  financial  assistance 
under  title  XIX  of  the  Social  Security  Act: 

(i)  subparagraphs  (A),  (B),  and  (H)  of  section  1902(a)(25)  of 
such  Act  (relating  to  third-party  liability)  and  section  1903 (o)  of 
such  Act  (relating  to  medicaid  as  secondary  payor),  as  in  effect 
on  October  1,  1993;  and 

(ii)  sections  1902(a)(45)  and  1912  of  such  Act  (relating  to  as-  ; 
signment  of  rights  of  payment),  as  in  effect  on  May  12,  1993. 

(B)  Paragraph  (2)(B)  shall  not  apply  to  any  State  law  to  the  ex- 
tent necessary  to  permit  the  compliance  of  the  State  with  any  of  the 
requirements  described  in  subparagraph  (A). 

Part  6— Continuation  Coverage  Under 
******* 
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SEa  609.  CONTINUED  COVERAGE  OF  COSTS  OF  A  PEDIATRIC  VACCINE 
UNDER  GROUP  HEALTH  PLANS. 

A  group  health  plan  may  not  reduce  its  coverage  of  the  costs  of 
pediatric  vaccines  (as  defined  under  section  2162  of  the  Public 
Health  Service  Act)  below  the  coverage  it  provided  as  of  May  1, 
1993. 

******* 


SUPPLEMENTAL  VIEWS  OF  REPRESENTATIVES  BOEHNER,  1 
ARMEY,  AND  BALLENGER 

We  believe  the  direct  lending  proposal  is  a  solution  in  search  of 
a  problem.  The  student  loan  program  is  currently  providing  funds 
to  students  who  attend  college  at  unprecedented  rates.  In  1991, 
more  than  4.8  million  students  and  their  families  received  almost 
$13  bilHon  in  Federal  guaranteed  loans.  This  is  all  being  accom- 
plished in  an  efficient  and  cost-effective  way  for  both  the  govern- 
ment and  the  private  sector. 

Despite  this  fact.  Congress  is  about  to  replace  the  current  stu- 
dent loan  program  with  direct  government  loans — ^in  essence  sub- 
stituting the  Federal  government  for  the  private  sector.  The  sup- 
port rests  on  two  arguments:  direct  lending  will  decrease  costs  for 
the  Federal  government  while  at  the  same  time  lessening  the  com- 
plexity of  the  program.  We  seriously  question  whether  a  direct  stu-  ^ 
dent  loan  program  will  achieve  these  goals.  |! 

The  General  Accounting  Office  (GAO)  contends  that  the  main 
source  of  savings  for  the  Federal  government  is  supposed  to  come 
from  the  ehmination  of  subsidies  to  private  lenders.  However,  GAO  j 
dismissed  credible  claims  that  costs  and  liabilities  would  be  passed  j 
onto  educational  institutions,  which  are  already  strapped  for  oper- 
ating capital.  The  GAO  also  imderstates  the  administrative  costs  to 
the  U.S.  Department  of  Education.  They  do  not  take  into  accoimt 
the  various  administrative  costs  incurred  by  private  lenders  and 
how  the  Department  woTild  have  to  incur  these  same  costs. 

In  sharp  contrast  to  the  GAO  findings,  a  recent  Congressional 
Research  Service  (CRS)  report  casts  serious  doubts  on  the  plau- 
sibility of  a  direct  loan  system.  CRS  concluded  there  would  be  no 
savings  under  a  direct  loan  program.  Any  savings  would  be  offset 
by  reduced  private  sector  income.  Direct  lending  would  increase  the 
Federal  debt  and  reduce  savings  if  the  government  is  imable  to  du- 
plicate the  administrative  efficiency  of  the  private  sector.  CRS  esti- 
mates that  the  Federal  government  could  not  achieve  this  duplica- 
tion because  we  would  be  replacing  a  competitive  environment  with 
a  government  monopoly.  The  reason  the  private  sector  has 
achieved  this  level  of  efficiency  is  because  market  forces  have  driv- 
en down  the  servicing  costs  of  a  loan.  Most  ominously,  CRS  con- 
cluded that  savings  projections  are  "nothing  more  than  the  failure 
of  Federal  bookkeeping  to  record  outlays  for  taxpayers'  absorption 
of  risks." 

The  direct  loan  program  will  not  generate  any  savings,  because 
the  Federal  government  will  have  to  borrow  the  capital  to  extend 
to  students,  thereby  increasing  the  national  debt.  The  Federal  gov- 
ernment does  not  have  the  capital  to  extend  $13  billion  worth  of 
loans  a  year.  Therefore,  not  only  will  the  Federal  government  (and 
the  taxpayers)  have  to  borrow  the  money,  but  it  will  also  have  to 
pay  the  corresponding  interest.  In  addition,  we  have  never  known 
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a  government  btireaucracy  that  could  provide  services  in  a  more 
cost-effective  manner  than  the  private  sector.  The  supposed  savings 
from  the  elimination  of  subsicfies  would  quickly  disappear  within 
the  Federal  education  bureaucracy. 

Similarly,  the  administrative  complexity  will  increase,  not  de- 
crease, under  the  direct  loan  program.  The  Department  of  Edu- 
cation admitted  last  year  during  the  reauthorization  of  the  Higher 
Education  Act  that  tihey  do  not  have  the  capacity  to  administer  a 
direct  loan  program.  Furthermore,  GAO  issued  a  report  last  year 
criticizing  the  Department  of  Education  for  "serious  problems  in 
the  Department's  financial  and  management  systems."  GAO  ad- 
vised the  Department  to  "move  cautiously  toward  implementing 
the  direct  student  loan  demonstration  program."  It  would  seem 
that  the  Department  of  Education  should  first  correct  its  internal 
administrative  problem  before  attempting  to  take  on  a  direct  loan 
program. 

We  are  concerned  that  Congress  will  ask  the  Federal  government 
and  post-secondary  institutions  to  perform  functions  for  which  they 
are  not  suited.  Can  we  realistically  expect  to  replace  the  private 
sector's  expertise  and  experience  in  loan  origination,  servicing,  col- 
lection and  counseling?  Should  we  expect  the  Federal  government 
and  post-secondary  institutions  to  perform  these  functions?  Both 
questions  must  be  answered  in  the  negative.  The  government 
should  not  be  in  the  business  of  being  a  bank,  and  schools  should 
be  concerned  only  with  the  education  of  their  students. 

If  the  Department  of  Education  or  colleges  are  incapable  of  ad- 
ministering this  program,  we  fear  that  direct  lending  will  hurt  stu- 
dents dependent  on  financial  aid.  Schools  will  have  to  raise  tuition 
and  fees  in  order  to  cover  the  additional  costs  of  administering  this 
program.  If  the  Federal  government  doesn't  come  through  in  ad- 
ministering the  program  in  an  efficient  manner,  we  have  no  doubt 
there  will  be  additional  costs  being  passed  onto  the  students. 

There  are  problems  with  the  current  student  loan  system.  But 
these  problems  can  be  fixed.  It  does  not  require  a  radical  change 
of  course,  especially  one  that  is  fraught  with  as  many  problems  as 
the  direct  lending  approach.  The  Federal  government  must  refrain 
from  doing  something  that  the  private  sector  can  do  better.  Despite 
the  best  intentions  of  the  Clinton  Administration  and  Congress, 
there  is  ample  evidence  that  the  student  loan  program  will  suffer 
imder  direct  lending.  This  proposal  will  hurt  those  it  is  supposed 
to  help — ^the  students.  We  are  convinced  that  this  is  not  the  proper 
means  to  improve  the  delivery  of  student  financial  aid. 


MINORITY  DISSENTING  VIEWS 


The  amendments  contained  in  these  Committee  Recommenda- 
tions reflect  the  eighth  time  that  the  Committee  on  Education  and 
Labor  has  enacted  legislation  through  the  budget  reconciliation 
process  since  1981.  In  each  of  the  previous  seven  instances,  this 
Committee  has  questioned  the  process  and  suggested  that  setting 
policy  in  a  budget  reconciliation  context  results  in  bad  policy.  On 
much  of  the  legislation  enacted  through  the  reconcihation  process, 
we  agreed  strongly  with  this  assessment. 

The  two  biggest  cost  saving  provisions  we  have  enacted  through 
these  past  reconciliations  are  the  limitation  of  high  default  rate 
schools  from  participation  in  the  program  and  the  enactment  of  the 
5  percent  loemi  origination  fee.  Both  of  these  provisions  resulted  in 
a  reduction  in  the  cost  of  the  student  loan  program,  but  are  not 
generally  considered  soimd  policy.  Nobody  on  this  Committee  is 
happy  about  students  having  to  pay  a  five  percent  loan  origination 
fee  on  their  student  loans.  Similarly,  the  use  of  a  cohort  default 
rate  to  exclude  schools  from  participating  in  the  program  is  widely 
viewed  as  a  less  than  perfect  or  fair  mechanism. 

We  are  in  frindamental  disagreement  with  the  provisions  of  these 
committee  recommendations  that  replace  the  current  student  loan 
program  with  one  directly  funded  by  the  federal  government  for 
several  reasons.  First,  these  provisions  make  major  policy  changes 
outside  of  the  ordinary  reauthorization  process,  changes  that  could 
not  be  adopted  through  last  year's  reauthorization  of  the  Higher 
Education  Act  due  to  lack  of  support. 

Second,  these  recommendations  propose  that  the  Committee 
abandon  the  direct  loan  demonstration  program  enacted  into  law 
only  10  months  ago  before  it  even  begins.  Until  direct  loans  are 
tested,  they  are  just  a  concept.  Given  the  magnitude  of  our  student 
loan  program,  we  believe  that  it  makes  far  more  sense  to  test  di- 
rect Joans  first,  to  make  sure  that  it  lives  up  to  its  promises. 

Third,  the  recommendations  contain  very  little  detail.  The  legis- 
lation, which  essentially  mirrors  a  proposal  submitted  by  the  Ad- 
ministration, is  essentially  devoid  of  specifics  and  instead  relies  on 
the  broad  grants  of  discretion  to  the  Secretary  of  Education  leaving 
many  aspects  of  the  new  program  unclear. 

Fourth,  every  Member  of  this  Committee  knows  that  there  are  | 
very  serious  questions  about  the  savings  estimates  associated  with  [ 
direct  loans.  CBO  Director,  Robert  Reischauer,  stated  in  a  recent 
letter  to  Representative  Goodling  that  because  of  accoimting  rules 
imder  Credit  Reform,  "the  administrative  costs  associated  with  the 
Administration's  proposed  direct  loan  program  are  not  evenly  di- 
vided over  the  life  of  the  loan.  Rather,  the  administrative  costs  are 
disproportionately  associated  with  the  collection  of  interest  and 
principal  payments  and  this  collection  does  not  begin  imtil  the  stu- 
dent has  left  school,  often  several  years  after  receiving  the  loan. 
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For  this  reason,  the  administrative  costs  included  in  [CBO's]  esti- 
mate for  the  first  years  of  a  direct  loan  program  are  much  lower 
than  the  full  administrative  costs  of  a  direct  loan  program." 

Fifth,  we  have  serious  doubts  over  whether  or  not  the  Depart- 
ment of  Education  can  efficiently  manage  this  program.  If  they  fail 
to  run  it  proprly — and  all  of  the  evidence  suggests  that  the  Depart- 
ment will  not  suddenly  develop  the  administrative  finesse  that  they 
have  lacked  for  so  long — ^it  mU  be  students  and  schools  that  will 
suffer. 

And  finally,  despite  the  claims  of  some  direct  lending  proponents 
who  would  have  us  beheve  otherwise,  there  is  far  from  uniform 
support  on  our  nation's  campuses  for  a  move  to  direct  lending  xmtil 
it  can  be  carefiilly  evaluated.  There  is  a  great  deal  of  anxiety 
among  institutions  in  the  districts  we  represent  that  full  implemen- 
tation of  direct  loans  does  not  allow  for  an  honest  assessment  of 
the  feasibility  of  direct  loans  or  a  financial  safety  net  for  students 
during  the  implementation  period. 

We  beheve  that  savings,  as  well  as  dramatic  program  simplifica- 
tion, can  be  found  in  the  current  program  while  proceeding  with 
the  demonstration  project.  We  will  continue,  through  this  process, 
to  work  toward  achieving  real  program  savings  in  the  guaranteed 
student  loan  program  while  giving  the  direct  loan  pilot  a  ftdl  and 
complete  test.  If,  after  the  demonstration  is  imderway,  and  there 
is  evidence  that  direct  loans  Uve  up  to  their  promise  of  a  simpler, 
more  cost  effective  mechanism  for  dehvery  of  student  loans,  we 
agree  that  a  complete  conversion  fi-om  direct  to  guaranteed  loans 
should  be  considered. 

Bill  Goodling. 
Marge  Roukema. 
Steve  Gunderson. 
Harris  W.  Fawell. 
Susan  Molinari. 
Bill  E.  Barrett. 
Randy  Cunningham. 
Pete  Hoekstra. 
BuckMcKeon. 
Dan  Miller. 


MINORITY  VIEWS 


After  several  years  of  not  having  to  confront  serious  employee 
benefit  policy  matters  which  are  not  germane  to  budget  reconcili- 
ation, we  are  again  compelled  to  express  our  reservations  in  regard 
to  the  extraneous  ERISA  amendments  included  in  the  Committee's 
budget  reconciliation  instructions. 

The  ERISA  changes  in  section  4202  and  4203  of  Subtitle  C  are 
contentious  and  involve  ERISA  and  health  policy  matters  which  do 
not  appear  to  be  legitimate  issues  for  inclusion  in  budget  reconcili- 
ation. These  provisions  include  several  significant  changes  to 
ERISA  which  will  affect  the  private  health  plans  now  operating 
under  our  volimtary  employment-based  system. 

We  are  concerned  that  important  health  policy  issues,  whether 
involving  a  continuation  of  coverage  for  immimization  or  any  other 
form  of  health  benefit,  be  fully  debated  and  considered  in  the  regu- 
lar order. 

Also  falling  into  this  category  are  proposed  exemptions  fi-om 
ERISA  preemption  for  various  portions  of  the  health  care  laws  of 
four  states — Hawaii,  Maryland,  Minnesota,  and  New  York.  The  role 
that  the  states  should  play  in  achieving  overall  health  care  reform 
is  an  extremely  important  subject  to  be  resolved  in  the  context  of 
the  national  debate.  Even  though  a  two-year  "sunset"  would  apply 
to  these  four  exceptions,  the  substance  and  merits  of  these  propos- 
als should  be  considered  beyond  a  single  perfunctory  hearing. 

Although  we  imderstand  there  are  jurisdictional  concerns  in- 
volved with  these  two  sections,  we  consider  the  subject  matter  too 
important  not  to  register  our  reservations  regarding  these  non-ger- 
mane changes  to  ERISA. 

Bill  Goodling. 
Marge  Roukema. 
Steve  Gunderson. 
Dick  Armey. 
Harris  W.  Fawell. 
Cass  Ballenger. 
Bill  E.  Barrett. 
John  A.  BoEHNER. 
/       Randy  Cunningham. 
^  '  Pete  HoEKSTRA. 

Dan  Miller. 
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ADDITIONAL  VIEWS 


This  committee  print  includes  an  amendment  which  expresses 
the  sense  of  the  Education  and  Labor  Committee  that  although  we 
do  not  have  jurisdiction  to  report  amendments  to  the  Internal  Rev- 
enue Code  establishing  collection  of  income  dependent  student 
loans  by  the  IRS,  the  committee  supports  such  provisions,  together 
witii  accompanying  amendments  to  the  Higher  Education  Act, 
along  the  lines  of  fiiose  contained  in,  HR  2073  Income  Dependent 
Education  Assistance  Act  (IDEA  for  short). 

We  support  the  effort  at  student  loan  reform  contained  in  this 
committee  recommendation;  however,  we  believe  that  more  details 
are  needed,  and  that  inevitably  we  will  need  to  enact  at  least  re- 
payment details  like  those  in  the  IDEA  act.  But  more  importantly, 
we  think  that  we  should  be  bolder  and  move  further  in  the  direc- 
tion the  President  has  outlined.  If  we  are  willing  to  Hft  our  sights 
and  follow  some  of  the  President's  ideas  to  their  logical  conclusion, 
we  can  achieve  far  more  than  is  contemplated  in  this  bill,  including 
satisfying  some  of  the  concerns  that  have  been  expressed  by  those 
individuals  who  have  opposed  direct  loans. 

One  of  the  main  principles  of  IDEA  is  that  every  student  loan 
borrower  ought  to  repay  each  year  at  least  what  he  or  she  can  af- 
ford based  on  current  income.  We  should  certainly  allow  anyone  to 
pay  more  than  that,  in  order  to  finish  repaying  more  quickly  on  a 
straight  line  amortization  basis  or  any  variation  thereon,  but  at  the 
very  least  the  borrower  should  pay  the  income  dependent  mini- 
mum. We  implicitly  adopted  that  principle  in  the  Higher  Education 
Act  reauthorization  last  year,  and  it's  a  principle  we  can  all  sup- 
port. 

But  once  we  adopt  that  principle,  it  makes  sense  to  enforce  it  for 
everyone  by  collecting  the  loans  as  income  taxes  through  the  IRS— 
especially  because  one  main  purpose  of  most  education  investments 
in  the  first  place  is  to  achieve  higher  later  income,  and  because  we 
can  still  allow  in  such  a  structure  any  more  expedited  repayment 
options  that  the  borrower  might  wish. 

Once  we  have  IRS  collection,  we  have  a  ready-made  basis  for  as- 
sessing the  need  for  loan  subsidies  on  a  different  basis  than  we  do 
today — ^namely  based  on  the  wherewithal  to  repay,  which  is  post 
school  income,  rather  than  on  family  circumstances  up  fi'ont,  which 
is  more  appropriate  for  grants. 

In  turn,  if  we  eliminate  the  needs  analysis  up  fi'ont,  there  no 
longer  is  any  need  to  provide  different  programs  for  different  class- 
es of  students,  and  we  can  collapse  all  the  major  student  loan  pro- 
grams into  one,  providing  dramatic  simplification — and  extremely 
simple  loan  origination. 

Similarly,  with  minimum  repayments  based  on  income,  loan 
deferment  and  forgiveness  provisions  are  automatic  and  vmiversal, 
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and  all  periods  of  national  service-type  emplo3anent  are  accommo- 
dated, with  no  fuss  or  paperwork. 

Even  more  significant,  in  such  a  world  we  can  largely  put  to  rest 
the  whole  issue  of  defaults  which  has  plagued  these  programs  like 
no  other  problem.  We  can  eliminate  both  the  reason  to  default  and 
the  opportunity,  and  reap  enormous  savings  in  a  way  that  the  com- 
mittee recommendations  do  not  yet  promise. 

Finally,  if  we  undertake  these  kinds  of  reforms,  the  fact  that  the 
loans  are  direct  rather  than  guaranteed,  which  is  another  major 
source  of  savings,  becomes  more  a  byproduct  of  the  other  reforms 
than  the  major  reason  for  those  reforms.  With  servicing  through 
the  tax  system,  a  simple  sign-up  for  loan  origination,  dramatic 
overall  simplification,  and  no  risk-bearing  by  the  private  sector, 
there  is  simply  no  longer  any  useful  function  for  private  parties  to 
perform. 

We  believe  we  have  a  major  opportunity  here  for  dramatic 
streamlining,  providing  a  much  better  deal  for  students,  and  at  the 
same  time  saving  much  more  money.  This  is  in  fact  a  classic  oppor- 
tunity for  "reinventing  government."  We  hope  that  inclusion  of  this 
"sense  of  the  committee"  resolution  Hfts  our  sights  and  signals  a 
willingness  to  move  towards  real  student  loan  reform. 

Tom  Petri. 
Steve  Gunderson. 
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Title  V— Committee  on  Energy  and  Commerce 

House  of  Representatives, 
Committee  on  Energy  and  Commerce, 

Washington,  DC,  May  14,  1993. 

Hon.  Martin  Olav  Sabo, 
Chairman,  Committee  on  the  Budget, 
House  of  Representatives,  Washington,  DC. 

Dear  Mr.  Chairman:  I  am  transmitting  herewith  the  rec- 
ommendations of  the  Committee  on  Energy  and  Commerce  for 
changes  in  laws  within  its  jurisdiction  pursuant  to  section  310  of 
the  Congressional  Budget  Act  of  1974  and  section  7(c)(5)  of  H.  Con. 
Res.  64,  the  Concurrent  Resolution  on  the  Budget — Fiscal  Years 
1994-1998. 

The  recommendations  are  embodied  in  a  series  of  Committee 
prints  adopted  by  the  Committee  on  May  11,  1993.  Also  enclosed 
is  accompanying  report  language  and  Congressional  Budget  Office 
cost  estimates. 

The  enclosed  recommendations,  when  combined  with  non-dupli- 
cative  savings  achieved  in  Medicare  by  the  Committee  on  Ways 
and  Means,  will  meet  or  exceed  budget  resolution  targets  for  this 
Committee. 

Thank  you  for  yoiir  cooperation  in  these  matters. 
Sincerely, 

John  D.  Dingell, 

Chairman. 

Subtitles  A  and  B — Medicare,  Medicaid,  and  Other  Health  Care 

Provisions 

Purpose  and  Summary 

The  Committee  bill  relating  to  health  consists  of  two  subtitles: 
subtitle  A,  relating  to  Medicare  and  Regulation  of  Medicare  Supple- 
mental Insurance  PoHcies;  and  subtitle  B,  relating  to  Medicaid  and 
Other  Health  Care  Provisions.  Subtitle  B,  chapter  2  includes  provi- 
sions relating  to  Universal  Access  to  Childhood  Immimizations. 

The  purpose  of  these  subtitles  is  to  make  revisions  in  Part  B  of 
the  Medicare  program  and  in  the  Medicaid  program,  in  accordance 
with  the  reconcihation  instructions  to  the  Committee  on  Energy 
and  Commerce  contained  in  the  Current  Resolution  on  the  Budg- 
et— Fiscal  Year  1994.  These  instructions  assume  $48.3  billion  in  re- 
ductions in  Federal  outlays  under  the  Medicare  program  and  $7.8 
billion  in  reductions  in  Federal  outlays  under  the  Medicaid  pro- 
gram over  the  next  five  years. 

In  subtitle  A,  relating  to  the  Medicare  Program,  chapter  1  in- 
cludes provisions  related  to  Part  B  of  Medicare.  Subchapter  A  con- 
tains provisions  to  reduce  program  outlays  for  physicians*  services 
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and  to  further  revise  payment  policies  for  physicians'  services.  Sub- 
chapter B  contains  provisions  that  reduce  Medicare  outlays  for  out- 
patient hospital  services  and  ambulatory  surgery  services.  Sub- 
chapter C  includes  changes  in  the  payment  poUcies  for  durable 
medical  equipment  that  reduce  program  outlays  and  other  poHcy 
revisions  intended  to  eliminate  program  fraud  and  abuse.  Sub- 
chapter D  provides  for  an  extension  of  the  current  policy  for  deter- 
mining the  Part  B  premium  for  beneficiaries  who  have  elected  en- 
rollment. Subchapter  E  contains  other  provisions  that  reduce  pay- 
ments for  clinical  laboratory  services  and  provide  for  extension  of 
certain  demonstration  projects  and  other  miscellaneous  program 
policies. 

Chapter  2  contains  a  number  of  provisions  relating  to  parts  A 
and  B  of  the  Medicare  program.  Included  in  this  chapter  are  reduc- 
tions in  pa3anents  to  certain  home  health  agencies,  revisions  to  the 
Medicare  secondary  payer  policy,  expansion  of  the  prohibition  on 
physician  self-referrals,  and  other  program  poHcy  modifications. 

Chapter  3  includes  a  number  of  revisions  and  corrections  to  the 
provisions  relating  to  Medicare  Supplemental  Insurance  Pohcies. 

In  subtitle  B,  relating  to  Medicaid  and  other  Health  Care  Provi- 
sions, chapter  1  relates  to  Medicaid.  Subchapter  A  contains  provi- 
sions to  reduce  Federal  Medicaid  outlays.  Part  1  repeals  the  per- 
sonal care  services  mandate  scheduled  to  go  into  effect  on  October 
1,  1994.  Part  2  authorizes  States  to  establish  prescription  drug 
formularies.  Part  3  tightens  restrictions  on  divestitiire  of  assets  in 
order  to  qualify  for  nursing  home  care  at  Medicaid  expense  and  re- 
quires the  recovery  of  funds  paid  by  Medicaid  for  long-term  care 
services  from  the  estates  of  deceased  beneficiaries.  Part  4  estab- 
Hshes  mechanisms  to  improve  the  identification  and  collection  of 
payments  from  third  parties  that  are  liable  for  care  furnished  to 
Medicaid  beneficiaries.  Part  5  assures  that  payment  adjustments 
made  by  State  Medicaid  programs  to  State  or  local  "disproportion- 
ate share"  hospitals  are  appropriate. 

Subchapter  B  contains  miscellaneous  Medicaid  provisions.  Part  1 
contains  general  anti-fraud  and  abuse  provisions.  Part  2  contains 
anti-fraud  and  abuse  and  other  provisions  relating  to  Medicaid 
managed  care.  Part  3  contains  provisions  relating  to  the  provision 
of  emergency  services  to  imdocimiented  aHens.  Part  4  contains  mis- 
cellaneous provisions,  including  optional  coverage  of  outpatient 
services  for  low- income  individuals  infected  with  tuberculosis.  Sub- 
chapter C  contains  miscellaneous  and  technical  corrections  relating 
to  OBRA  1990.  Chapter  2  contains  provisions  related  to  imiverssd 
access  to  childhood  vaccinations. 

Background  and  Need  for  the  Legislation 

The  Concurrent  Resolution  on  the  Budget — Fiscal  Year  1994 
(H.Con.Res.  64,  adopted  April  1,  1993)  provides  for  $48.3  bilhon  in 
outlay  reductions  in  the  Medicare  program  over  the  period  FY  1994 
through  FY  1998.  The  Budget  Resolution  assigns  this  savings  tar- 
get to  both  this  Committee  and  the  Committee  on  Ways  and 
Means,  without  a  specific  allocation  of  the  amoimt  of  these  savings 
to  be  achieved  from  Part  A  and  Part  B  of  the  program.  Part  A  of 
Medicare  is  within  the  jurisdiction  of  the  Committee  on  Ways  and 
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Means,  while  Part  B  of  the  program  is  within  the  jurisdiction  of 
both  Committees. 

Therefore,  this  Committee  does  not  have  a  specific  target  for  the 
Medicare  savings  it  must  achieve.  The  net  savings  from  this  Com- 
mittee and  from  the  Committee  on  Ways  and  Means  with  respect 
to  the  Medicare  program  are  consolidated  to  determine  whether  the 
Budget  Resolution  target  has  been  met.  As  a  general  guide,  the 
Committee  has  followed  the  recommendations  of  the  President's 
budget  with  respect  to  outlay  reductions  in  Medicare  in  each  of  the 
fiscal  years  covered  by  the  Budget  Resolution.  However,  the  Com- 
mittee has  modified  some  of  the  President's  proposals,  and  included 
new  proposals  to  distribute  the  burden  of  deficit  reduction  fairly 
and  to  ensure  the  accessibility  and  quality  of  services  for  Medicare 
beneficiaries. 

The  Committee's  bill  will  result  in  Medicare  outlay  reductions  of 
$28.1  bilHon  through  the  5  fiscal  years  covered  by  the  Budget  Reso- 
lution. Of  that  amount,  $20.9  billion  of  the  savings  results  from 
changes  to  payment  policies  \mder  Part  B  and  $7.2  billion  comes 
from  changes  to  policies  effecting  Parts  A  and  B.  The  Committee's 
bill  achieves  these  savings  primarily  through  reductions  in  pay- 
ments for  physician  services  and  outpatient  services,  including  pay- 
ments for  clmical  laboratory  services  and  durable  medical  equip- 
ment items.  There  are  also  significant  savings  from  revisions  to  the 
Medicare  secondary  payer  policy  and  payments  to  certain  home 
health  agencies. 

The  Committee  recognizes  that  it  will  be  considering  the  Presi- 
dent's health  reform  proposal  later  this  year,  and  that  this  legisla- 
tion will  significantly  impact  the  Medicare  and  Medicaid  programs. 
As  a  result,  the  Committee  has  not  recommended  any  fundamental 
changes  in  the  benefits  or  eligibility  of  these  programs.  In  the  con- 
text of  health  reform  legislation  the  Committee  anticipates  the 
need  for  program  improvements  and  coordination,  particularly  with 
respect  to  the  appHcation  of  broad-based  cost  containment  policies 
and  benefit  standards. 

The  Budget  Resolution  also  assumes  reductions  in  Federal  Med- 
icaid outlays  of  $7,813  billion  over  the  period  FY  1994  through  FY 
1998.  The  Committee  bill  achieves  these  savings  primarily  by  re- 
pealing a  mandate  that  States  cover  personal  care  services;  by  al- 
lowing States  to  limit  the  coverage  of  prescription  drugs  through 
the  use  of  formularies;  by  tightening  restrictions  on  the  transfer  of 
assets  to  qualify  for  Medicaid  nursiag  home  care;  by  improving  the 
identification  and  collection  of  third  party  pajonents;  and  by  Smit- 
ing Medicaid  payment  adjustments  to  State  or  local  "disproportion- 
ate share"  hospitals  to  the  cost  of  serving  Medicaid  and  uninsvired 
patients  at  those  facilities.  The  National  Childhood  Immunization 
program  established  by  the  Committee  bill  would  also  result  in  a 
significant  reduction  in  costs  to  the  Medicaid  program. 

The  savings  achieved  under  the  Committee's  recommendations 
would  exceed  the  Budget  Resolution  target  over  the  next  five  years. 
The  Committee  is  recommending  that  approximately  a  portion  of 
these  savings  be  invested  in  needed  program  initiatives;  the  re- 
mainder would  reduce  the  deficit. 
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Hearings 

The  Committee's  Subcommitee  on  Health  and  the  Environment 
held  two  days  of  hearings  on  Medicare  and  Medicaid  Budget  Rec- 
onciliation on  March  31  and  April  1,  1993,  and  heard  testimony 
from  27  witnesses,  including  the  Health  Care  Financing  Adminis- 
tration, the  Physician  Payment  Review  Commission,  representa- 
tives of  4  medical  associations,  and  21  other  groups.  On  April  21, 
1993,  the  Subcommittee  on  Health  and  the  Environment  held  joint 
hearings  with  the  Senate  Committee  on  Labor  and  Human  Re- 
sources on  a  related  bill  on  Childhood  Immunization  H.R.  1640. 
Testimony  was  received  from  14  witnesses,  representing  13  organi- 
zations; witnesses  included  a  Member  of  Congress  and  the  Sec- 
retary of  Health  and  Human  Services. 

Committee  Consideration 

On  May  5  and  6,  1993,  the  Subcommittee  on  Health  and  the  En- 
vironment met  in  open  session  and  ordered  reported  the  Committee 
Print,  as  amended,  by  a  voice  vote,  a  quorum  being  present.  On 
May  11,  1993,  the  Committee  met  in  open  session  and  ordered  re- 
ported the  Committee  Print,  with  amendment,  by  voice  vote,  a  quo- 
rum being  present. 

Committee  Oversight  Findings 

Pursuant  to  the  Rules  of  the  House  of  Representatives,  no  over- 
sight findings  or  recommendations  have  been  made  by  the  Commit- 
tee. 

Committee  on  Government  Operations 

Pursuant  to  the  Rules  of  the  House  of  Representatives,  no  over- 
sight findings  have  been  submitted  to  the  Committee  by  the  Com- 
mittee on  Government  Operations. 

Committee  Cost  Estimate 

In  compliance  with  clause  7(a)  of  rule  XIII  of  the  Rules  of  the 
House  of  Representatives,  the  Committee's  cost  estimate  is  iden- 
tical to  that  found  in  the  estimate  of  the  Congressional  Budget  Of- 
fice. 

Congressional  Budget  Office  Estimate 

The  comprehensive  letter  of  the  Congressional  Budget  Office  is 
found  at  the  conclusion  of  the  report  on  this  Title  of  the  biU. 

Inflationary  Impact  Statement 

Pursuant  to  the  Rules  of  the  House  of  Representatives,  the  Com- 
mittee believes  that  this  bill  will  reduce  the  deficit  and  will  not  in- 
crease inflation. 
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Section-by-Section  Analysis 

subtitle  a— medicare  program 

Chapter  1 — Provisions  Relating  to  Part  B 

Subchapter  A — Physicians'  Services 

Sec.  5001.  Reduction  in  default  update  for  conversion  factor  for 
1994 

Unless  Congress  otherwise  specifies,  payments  for  physicians' 
services  under  the  Medicare  Fee  Schedule  are  updated  annually  on 
the  basis  of  a  formiila  specified  in  the  law.  The  formula,  referred 
to  as  the  default  update,  utilizes  the  Medicare  Economic  Index 
(MEI)  adjusted  by  the  percentage  difference  between  the  actual  in- 
crease in  Medicare  outlays  for  physicians'  services  and  the  applica- 
ble Medicare  Volume  Performance  Standard. 

This  section  of  the  Committee  bill  provides  a  reduction  in  the  for- 
mula update.  Specifically,  the  default  update  otherwise  applicable 
to  all  non-surgical  services  for  calendar  year  1994,  except  primary 
care  services,  is  reduced  by  2  percentage  points,  and  the  update  for 
surgical  services  is  reduced  by  3  percentage  points. 

Sec.  5002.  Reduction  in  performance  standard  rate  of  increase  and 
increase  in  maximum  reduction  permitted  in  default  update 

Current  law  requires  the  Secretary  to  establish  for  each  fiscal 
year  a  performance  standard  rate  of  increase  for  all  physicians' 
services.  The  performance  standard  rate  of  increase  is  determined 
by  a  formula  that  takes  account  of  inflation,  changes  in  program 
enrollment,  historic  average  increases  in  the  volume  and  intensity 
of  services,  and  changes  in  law  or  regulations,  reduced  by  a  speci- 
fied performance  standard.  For  fiscal  year  1993,  the  performance 
standard  is  2  percentage  points. 

The  Committee  bill  increases  the  performance  standard  for  fiscal 
year  1994  to  3  and  a  half  percentage  points,  and  to  4  percentage 
points  for  each  subsequent  fiscal  year.  In  addition,  this  section  of 
the  Committee  bill  increases  the  allowable  reduction  in  the  default 
update  formula  related  to  the  Medicare  Volume  Performance 
Standard  from  3  percentage  points  in  calendar  year  1994  to  5  per- 
centage points  in  calendar  year  1995  and  any  succeeding  year. 

Sec.  5003.  Classification  of  primary  care  services  as  a  separate  cat- 
egory of  services 

The  Secretary  is  required  to  establish  separate  Medicare  Volume 
Performance  Standards  for  two  categories  of  physicians'  services. 
Currently,  there  are  separate  volume  performance  standards  for 
surgical  and  non-surgical  services. 

Effective  for  Fiscal  Year  1994,  the  Committee  bill  directs  the  Sec- 
retary to  estabhsh  a  separate  category  for  primary  care  services  (as 
defined  in  Section  1842(i)(4))  with  respect  to  the  appHcation  of  a 
volume  performance  standard.  The  Committee  bill  appHes  the  de- 
fault update  formula  to  the  new  primary  care  services  category  for 
calendar  year  1996  and  all  succeeding  years. 
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Sec.  5004.  Phased'in  reduction  in  practice  expense  relative  value 
units  for  certain  services 

Under  ciurent  law  Medicare  payments  for  physicians'  services 
are  based  on  three  components:  (1)  a  work  component;  (2)  a  prac- 
tice expense  component;  and  (3)  a  malpractice  component.  Relative 
values  are  determined  for  each  component  and  combined  into  a  sin- 
gle relative  value  for  each  service.  While  the  relative  values  for  the 
work  component  of  physicians*  services  are  based  on  resource  costs, 
relative  values  for  practice  and  malpractice  expenses  are  based  on 
historic  charges. 

The  Committee  bill  directs  the  Secretary  to  phase-in  reductions 
to  the  practice  expense  relative  value  units  (RVUs)  for  certain  serv- 
ices. Specifically,  for  a  given  service,  practice  cost  relative  value 
imits  that  exceed  the  number  of  work  relative  value  units  by  more 
than  110  percent  would  be  reduced  over  a  four  year  period.  Begin- 
ning in  1994,  25  percent  of  the  difference  between  practice  cost 
RVUs  and  work  RVUs  would  be  eliminated.  The  remaining  dif- 
ference woxild  be  eliminated  in  25  percent  increments  over  the  suc- 
ceeding three  years.  In  no  case  would  practice  cost  RVUs  for  any 
service  be  reduced  below  110  percent  of  the  work  RVUs. 

Reductions  in  practice  cost  RVUs  would  not  be  apphed  to  serv- 
ices without  a  work  component,  to  anesthesia  and  radiology  serv- 
ices or  to  services  provided  in  an  office  setting  at  least  75  percent 
of  the  time. 

The  Secretary  is  required  to  submit  a  report  to  Congress  on  a 
methodology  for  implementing  resource-based  practice  expense  rel- 
ative value  units  for  all  physicians'  services  by  Jime  30,  1996.  Be- 
ginning January  1,  1997,  payments  for  physicians'  services  would 
incorporate  the  revised  methodology  for  establishing  resource-based 
practice  expense  relative  value  units. 

Sec.  5005.  Limitation  on  payment  for  the  anesthesia  care  team 

The  majority  of  anesthesia  services  in  the  United  States  are  pro- 
vided by  anesthesia  care  teams  consisting  of  an  anesthesiologist  su- 
pervising two  or  more  certified  registered  nurse  anesthetists 
(CRNAs).  Under  current  law,  when  anesthesia  services  are  pro- 
vided by  a  team,  Medicare  pa5nnents  to  the  supervising  anesthe- 
siologist aire  based  on  reduced  base  and  time  units.  Pajmaents  to 
the  CRNA  are  based  on  a  separate  fee  schedule  with  its  own  dollar 
conversion  factor. 

As  a  result  of  this  payment  policy,  payments  for  a  procedure  to 
an  anesthesia  care  team  are  significantly  higher  than  payment 
would  be  to  a  single  anesthesiologist.  According  to  the  Physician 
Payment  Review  Commission  (PPRC),  in  most  payment  areas,  pay- 
ments to  a  team  consisting  of  one  anesthesiologist  supervising  two 
CRNAs  are  30  percent  to  35  percent  higher  than  pa5maents  to  a 
single  anesthesiologist. 

The  Committee  bill  revises  the  pajonent  poHcy  for  anesthesia 
care  teams.  Effective  for  anesthesia  services  provided  on  or  after 
January  1,  1994,  payments  would  be  limited  to  120  percent  of  the 
fee  that  would  be  made  to  a  single  anesthesiologist  in  the  same  lo- 
cality. This  anesthesia  care  team  fee  for  a  procedure  would  be 
equally  divided  between  the  supervising  anesthesiologist  and  the 
CRNA.  In  each  of  the  succeeding  four  calendar  years  the  anesthe- 
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sia  care  team  payment  would  be  reduced  by  5  percent,  so  that  in 
1998,  pa5anents  to  the  anesthesia  care  team  would  be  limited  to 
100  percent  of  the  fee  for  a  single  anesthesiologist  in  the  same  lo- 
cality. 

Sec.  5006.  Basing  payments  for  anesthesia  services  on  actual  time 

Under  cvirrent  Medicare  policy,  payments  for  anesthesia  services 
for  both  anesthesiologists  and  certified  registered  nurse  anes- 
thetists (CRNAs)  are  based,  in  part,  on  time  intervals  reflecting  the 
actual  time  of  the  anesthesia  procedure.  The  Health  Care  Financ- 
ing Administration  has  in  the  past  indicated  its  intention  to  sub- 
stitute average  time  of  procedures  for  actual  time  intervals. 

The  Committee  bill  directs  the  Secretary  to  continue  using  actual 
time  in  the  determination  of  anesthesia  payments. 

Sec.  5007.  Separate  payments  for  interpretation  of  electrocardio- 
grams 

Under  current  law,  payments  for  the  interpretation  of  electro- 
cardiograms (EKGs)  are  included  in  the  payments  for  physician 
visits  and  consultations.  No  separate  payment  is  made  for  the  pro- 
fessional interpretation  of  an  EKG. 

The  Committee  bill  repeals  the  prohibition  on  separate  billing  for 
the  interpretation  of  EKG«  effective  for  services  furnished  on  or 
after  January  1,  1994.  To  ensure  budget  neutraHty,  relative  value 
units  for  visit  and  consultation  services  related  to  the  provision  of 
EKGs  are  removed,  and  further  across-the-board  adjustments  to 
relative  value  imits  of  all  services  and  to  average  historical  pay- 
ment amounts  are  made. 

Sec.  5008.  Payments  for  new  physicians  and  practitioners 

New  physicians  and  practitioners  receive  reduced  payments  from 
Medicare  during  their  first  four  years  of  practice.  Pajnnents  are  80 
percent  of  the  amount  otherwise  recognized  during  the  first  year  of 
practice,  85  percent  during  the  second  year,  90  percent  during  the 
third  year,  and  95  percent  during  the  fovirth  year.  The  reductions 
.  apply  to  pajnnents  under  the  Medicare  Fee  Schedxile,  prevailing 
charges,  or  other  fee  schedule  payment  amoxmts. 

The  Committee  bill  repeals  these  payment  reductions  for  new 
physicians  and  practitioners,  effective  for  services  furnished  on  or 
after  January  1,  1994.  Adjustments  to  the  relative  value  \mits  of 
all  other  physician  services  and  to  the  average  historical  payment 
amoimt  are  required  to  assxire  budget  neutraHty  during  the  transi- 
tion to  the  fiill  fee  schedule.  In  addition,  separate  adjustments  are 
made  to  payments  to  non-physician  practitioners  to  assure  budget 
neutraHty. 

Sec.  5009.  Geographic  adjustment  factors  for  medicare  physicians' 
services 

Under  the  Medicare  Fee  Schedule,  payments  to  physicians  are 
adjusted  by  a  geographic  cost  of  practice  index  (GPCI)  which  is  de- 
signed to  measure  local  variations  in  the  costs  of  practice.  Concerns 
have  been  raised  about  the  timeliness  and  representativeness  of 
the  data  used  for  such  adjustments. 
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The  Committee  bill  directs  the  Secretary  to  consult  with  rep- 
resentatives of  physicians  in  carrying  out  the  requirements  to  re- 
view the  composition  of  the  index  and  the  index  values  used  to  ad- 
just fee  schedule  payments.  This  review  woiild  be  required  not  less 
often  than  every  three  years  with  the  first  such  review  completed 
by  January  1,  1995. 

The  Committee  recognizes  the  importance  of  accurate  and  timely 
data  in  making  geographic  cost  of  practice  adjustments  to  the  fee 
schedule.  The  current  GPCI  is  based  on  the  best  available  data 
that  is  in  some  cases  over  a  decade  old.  The  Committee  observes 
that  medical  societies  can  be  a  resource  in  identifying  available  and 
comparable  data  for  use  in  determining  these  important  adjust- 
ments. The  Committee  expects  that  where  it  is  feasible  the  Sec- 
retary will  revise  the  GPCI  to  incorporate  the  most  recent  and  ap- 
propriate data  to  assure  that  pa3nnents  made  imder  the  fee  sched- 
ule fairly  reflect  geographic  deferences  in  the  costs  associated  with 
the  provision  of  physician  services. 

This  section  of  the  Committee  bill  also  directs  the  Secretary  to 
use  the  most  recent  available  data  relating  to  physician  practice  ex- 
penses, malpractice  premium  expenses,  and  physician  work  in  es- 
tabUshing  the  GPCI. 

Finally,  the  Committee  bill  also  requires  the  Secretary  to  study 
and  report  on:  (1)  the  data  necessary  to  review  and  revise  the  GPCI 
indices,  including  the  shares  allocated  to  physicians'  work  effort, 
practice  expenses;  the  weights  assigned  to  the  input  components  of 
such  shares;  and  the  index  values  assigned  to  such  components;  (2) 
any  Umitations  on  the  availability  of  data  necessary  to  review  and 
revise  the  indices  at  least  every  3  years;  (3)  ways  of  addressing 
such  limitations,  with  attention  to  the  development  of  alternative 
data  sources  for  input  components  for  which  current  index  values 
are  based  on  data  collected  less  frequently  than  every  3  years;  and 
(4)  the  costs  of  developing  more  accurate  and  timely  data  sources. 

Sec.  5010.  Extra-billing  limits 

OBRA  1989  estabUshed  limits  on  the  amoimt  above  the  Medicare 
approved  payment  amount  nonparticipating  physicians  may  charge 
Medicare  beneficiaries.  OBRA  1989  permitted  the  Secretary  to  im- 
pose sanctions  on  physicians  who  knowingly  and  willfiiUy  bill  above 
the  limiting  charge  on  a  repeated  basis.  However,  the  law  was  in- 
terpreted such  that  physicians  were  not  specifically  prohibited  from 
billing  beneficiaries  more  than  the  limiting  charge  or  required  to 
make  refunds  to  beneficiaries  for  extra-billings  under  this  interpre- 
tation. Beneficiaries  were  not  absolved  from  Hability  for  these  ex- 
cess billing  amoimts. 

Current  law  does  not  specifically  apply  these  extra-billing  Hmits 
to  no-physician  services  mmished  xmder  the  Medicare  Fee  Sched- 
ule, nor  does  it  make  nonparticipating  suppHers  or  other  non-physi- 
cian practitioners  subject  to  the  95  percent  reduction  of  the  fee 
schedule  amounts  that  otherwise  apply  to  nonparticipating  physi- 
cians. There  may  also  be  some  ambiguity  in  current  law  regarding 
the  appHcation  of  mandatory  assignment  rules  for  certain  non-phy- 
sician practitioners.  Finally,  current  law  does  not  require  pre-pay- 
ment  screening  of  unassigned  claims  to  determine  whether  the 
charge  exceeds  the  limiting  charge,  nor  is  there  any  expUcit  re- 
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qiiirement  to  notify  the  beneficiary  if  a  physician  has  violated  the 
limiting  charge  policy. 

The  Committee  bill  includes  several  modifications  related  to 
these  poHcies.  First,  subsection  (a)  revises  the  application  of  the 
limiting  charge  pohcy  with  respect  to  claims  submitted  on  a  non- 
assignment  basis.  The  provision  explicitly  prohibits  physician  bill- 
ing in  excess  of  the  limiting  charge,  eliminates  any  beneficiary  li- 
ability for  amounts  in  excess  of  the  limiting  charge,  and  requires 
physician  refunds  or  credits  to  any  outstanding  patient  balance 
within  30  days.  Physicians  who  knowingly  and  willftdly  violate 
these  billing  limits  on  a  repeated  basis  may  be  excluded  from  the 
Medicare  program  and  be  assessed  civil  monetary  penalties.  This 
subsection  also  clarifies  the  intent  of  current  law  to  apply  the  limit- 
ing charge  policy  to  services  provided  by  nonparticipating  suppliers 
or  other  persons  submitting  claims  for  payment  imder  the  fee 
schedule.  The  effect  of  this  clarification  is  to  ensure  that  payments 
to  suppliers  and  other  persons  billing  imder  the  fee  schedule  are 
subject  to  the  5  percent  reduction  apphed  to  claims  submitted  on 
a  non-assigned  basis. 

Subsection  (b)  of  the  Committee  bill  further  clarifies  current  law 
with  respect  to  the  requirement  that  all  claims  for  covered  services 
by  physician  assistants,  nurse  practitioners,  clinical  nurse  special- 
ists, certified  registered  nurse  anesthetists,  certified  nurse  mid- 
wives,  clinical  psychologists  or  social  workers  must  be  submitted  on 
an  assignment-related  basis.  Charges  in  excess  of  the  allowable  de- 
ductible or  coinsurance  amounts  are  prohibited  and  subject  to  sanc- 
tions in  the  same  manner  prescribed  for  physicians.  There  is  no 
beneficiary  Hability  for  charges  in  excess  of  the  Medicare  limiting 
charge. 

Subsection  (c)  sets  forth  requirements  for  Medicare  carriers  to 
provide  limiting  charge  information  on  the  explanation  of  benefits 
(EOB)  form  furnished  to  beneficiaries,  and  requires  carriers  to 
screen  100  percent  of  imassigned  claims  by  physicians  prior  to 
making  payments  to  determine  whether  the  amount  billed  exceeds 
the  limiting  charge. 

The  effective  date  for  the  provisions  in  subsection  (a)  is  the  date 
of  enactment  and  the  effective  date  for  subsections  (b)  and  (c)  is 
January  1,  1994. 

Sec.  5011.  Relative  values  for  pediatric  services 

This  section  of  the  Committee  bill  directs  the  Secretary  to  con- 
duct a  study  of  the  relative  values  for  pediatric  services  and  to  sub- 
mit to  Congress  a  report  by  July  1,  1994  on  the  study  and  any  rec- 
ommendations regarding  needed  changes  in  coding  or  other  pay- 
ment policies  to  ensure  that  payments  for  pediatric  services  reflect 
the  resources  required  to  provide  these  services.  In  conducting  this 
study,  the  Secretary  is  directed  to  consult  with  pediatricians,  other 
physicians,  and  physical  and  occupational  therapists. 

Sec.  5012.  Antigens  under  physician  fee  schedule 

The  Committee  bill  clarifies  coverages  of  antigens  prepared  by  a 
physician  xmder  the  fee  schedule  for  physicians'  services,  effective 
for  services  fiimished  on  or  after  January  1,  1994. 


Sec,  5013.  Administration  of  claims  relating  to  physicians*  services 

Subsection  (a)  of  the  Committee  bill  prohibits  the  Secretary  from 
imposing  any  fees  related  to  the  filing  of  claims  for  physicians' 
services,  for  claims  errors  or  denials,  for  administrative  appeals,  for 
requesting  a  unique  identifying  niunber,  or  for  responcung  to  in- 
quiries concerning  the  status  of  pending  claims. 

Subsection  (b)  clarifies  the  conditions  under  which  the  Secretary 
can  recognize  substitute  billing  arrangements  between  two  physi- 
cians. Such  arrangements  must  either  be  informal,  reciprocal 
agreements  or  per  diem  or  other  fee-for-time  agreements.  The  du- 
ration of  such  arrangements  is  limited  to  60  continuous  days,  and 
claims  for  services  provided  pursuant  to  such  agreements  must  in- 
clude the  unique  identifying  number  of  both  physicians.  These  re- 
quirements are  effective  for  services  provided  under  such  arrange- 
ments 60  days  after  the  date  of  enactment  of  this  provision. 

Sec.  5014.  Miscellaneous  and  technical  corrections 

The  Committee  bill  includes  a  number  of  technical  corrections  to 
provisions  included  in  OBRA  1990. 

Subchapter  B — Outpatient  Hospital  Services  and  Ambulatory 
Surgical  Services 

Sec.  5021.  Extension  of  10  percent  reduction  in  payments  for  cap- 
ital-related costs  of  outpatient  hospital  services 

Under  current  law,  Medicare  pays  the  capital  costs  of  hospitals 
allocated  to  outpatient  departments  on  the  basis  of  reasonable  cost 
principles,  subject  to  a  10  percent  reduction  through  fiscal  year 
1995.  Sole  commimity  hospitals  and  primary  care  hospitals  are  ex- 
empt from  these  reductions. 

The  Committee  bill  extends  the  10  percent  reduction  for  such 
hospital  outpatient  capital  payments  through  fiscal  year  1998. 

Sec.  5022.  Extension  of  current  reduction  in  payments  for  other 
costs  of  outpatient  hospital  services 

Under  current  law,  Medicare  payments  for  hospital  outpatient 
services  made  on  a  reasonable  cost  basis  and  the  cost  portion  of 
outpatient  services  paid  on  the  basis  of  a  blended  amoimt  are  both 
reduced  by  5.8  percent  through  fiscal  year  1995. 

The  Committee  bill  extends  the  5.8  percent  reduction  in  such 
pajnnents  through  fiscal  year  1998. 

Sec.  5023.  1-year  freeze  in  ambulatory  surgery  rates 

Under  current  law,  Medicare  pajmaents  for  ambulatory  surgery 
services  provided  in  free-standing  ambulatory  surgery  centers  are 
made  on  the  basis  of  prospectively  determined  rates.  Such  payment 
rates  are  updated  annually  by  the  Secretary. 

The  Committee  bill  suspends  the  update  to  ambulatory  surgery 
payments  for  fiscal  year  1994. 

Sec.  5024.  Eye  or  eye  and  ear  hospitals 

Under  current  law,  certain  eye  or  eye  and  ear  hospitals  are  eUgi- 
ble  for  payment  imder  a  blended  rate  for  ambulatory  siirgery  serv- 
ices 75  percent  of  which  is  based  on  the  hospital's  costs  and  25  per- 
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cent  of  which  is  based  on  the  rate  paid  to  free-standing  ambulatory 
surgery  centers. 

The  Committee  bill  extends  eligibility  for  this  special  blended 
payment  rate  to  hospitals  that  otherwise  meet  the  criteria  of  cur- 
rent law,  but  on  October  1,  1987,  operated  as  a  physically  separate 
or  distinct  eye  and  ear  imit  of  a  general  acute  care  hospital  which 
has  since  discontinued  its  other  acute  care  operations. 

Sec.  5025.  Extension  of  cap  on  payments  for  intraocular  lenses 

OBRA  1990  established  a  payment  limit  of  $200  for  intraocular 
lenses  inserted  during  1991  and  1992. 

The  Committee  bill  extends  the  $200  pajnnent  limit  for  1993  and 
1994. 

Sec.  5026.  Miscellaneous  and  technical  corrections  v 

The  Committee  bill  includes  a  number  of  technical  corrections  to 
provisions  in  OBRA  1990  related  to  hospital  outpatient  services 
and  ambulatory  surgical  services. 

Subchapter  C — Durable  Medical  Equipment 

Sec.  5031.  Revisions  to  payments  rules  for  durable  medical  equip- 
ment 

Under  current  law,  pa5anents  for  covered  items  of  durable  medi- 
cal equipment  are  made  on  the  basis  of  regional  fee  schedules  that 
are  subject  to  a  national  cap  based  on  the  weighted  national  aver- 
age of  local  fee  schedule  amoimts. 

The  Committee  bill  includes  a  revised  limitation  on  the  applica- 
ble fee  schedule  amounts  for  each  type  of  covered  item  of  durable 
medical  equipment.  Effective  for  payments  beginning  in  fiscal  year 
1994,  the  national  cap  for  these  covered  items  is  based  on  the  na- 
tional median  of  all  local  payment  amounts.  A  similar  national  cap 
based  on  the  national  median  of  local  fee  amounts  is  imposed  on 
pajmients  for  covered  prosthetic  and  orthotic  items. 

Sec.  5032.  Payment  for  parenteral  and  enteral  nutrients,  supplies, 
and  equipment  during  1994 

Payments  for  parenteral  and  enteral  nutrients,  supplies,  and 
equipment  are  made  on  the  basis  of  reasonable  charges,  updated 
annually  by  the  CPI-U. 

The  Committee  bill  includes  a  freeze  on  payments  for  these  items 
at  the  payment  levels  approved  for  1993  during  fiscal  year  1994. 

Sec.  5033.  Treatment  of  nebulizers  and  aspirators 

Under  current  law,  there  are  five  categories  in  the  DME  fee 
schedule.  Aspirators  and  nebulizers  are  in  a  category  of  items  re- 
quiring frequent  and  substantial  servicing  in  order  to  avoid  immi- 
nent danger  to  a  beneficiary's  health. 

The  Committee  bill  includes  a  provision  removing  aspirators  and 
nebulizers  from  the  category  of  items  requiring  frequent  and  sub- 
stantial servicing.  The  provision  specifies  that  separate  payments 
will  continue  to  be  made  for  disposable  supplies  used  in  conjunction 
with  nebulizers  and  aspirators. 


Sec.  5034.  Certification  of  suppliers 

There  are  ciirrently  no  explicit  statutory  standards  that  suppUers 
of  durable  medical  equipment,  prosthetic  devices,  prosthetics  and 
orthotics,  surgical  dressings,  splints,  casts,  and  other  devices  for 
fractures  and  dislocations,  home  dialysis  suppUes,  and  immuno- 
suppressive drugs  must  meet  in  order  to  quaUfy  for  Medicare  reim- 
bursement. 

The  Committee  bill  requires  the  Secretary  to  estabhsh  national 
standards  for  suppliers  of  these  items  and  to  issue  a  suppher  num- 
ber to  those  entities  meeting  the  national  standards.  No  pajmient 
for  covered  items  will  be  made  to  a  suppHer  without  a  supplier 
number  after  October  1,  1994.  A  suppher  number  is  not  required 
for  items  furnished  as  an  incident  to  a  physician's  service.  The  re- 
newal of  suppHer  numbers  for  current  suppliers  will  be  phased-in 
over  a  2-year  period. 

The  Committee  bill  also  includes  provisions  requiring  the  Sec- 
retary to  develop  standardized  certificate  of  medical  necessity 
(CMN)  forms  for  use  by  physicians  in  docimienting  medical  neces- 
sity related  to  the  prescription  of  covered  items.  Such  forms  may 
not,  except  in  specified  cases,  by  completed  by  suppliers  for  submis- 
sion to  physicians  on  or  after  October  1,  1994.  The  Secretary  is  also 
required  to  develop  and  establish  uniform  national  coverage  and 
utilization  review  criteria  for  200  items  of  DME,  prosthetic  devices, 
prosthetics  and  orthotics,  and  surgical  dressings. 

Sec.  5035.  Prohibition  against  carrier  forum  shopping 

Under  the  Committee  bill,  DME  suppUers  are  required  to  submit 
claims  to  the  carrier  having  jurisdiction  over  the  geographic  area 
that  includes  the  permanent  residence  of  the  patient  to  whom  the 
item  is  furnished. 

Sec.  5036.  Restrictions  on  certain  marketing  and  sales  activities 

The  Committee  bill  prohibits  DME  suppliers  from  making  imso- 
licited  telephone  contacts  with  Medicare  beneficiaries,  imless  the 
beneficiary  gives  permission,  or  the  suppHer  has  furnished  the  indi- 
vidual with  a  covered  item  within  the  preceding  15  months.  Medi- 
care is  prohibited  fi*om  paying  for  an  item  provided  subsequent  to 
a  prohibited  telephone  contact.  Beneficiaries  are  not  liable  for  the 
cost  of  items  fiirnished  in  violation  of  this  requirement,  and  the 
supplier  must  refiind  any  amoimts  collected  on  a  timely  basis  or  be 
subject  to  certain  sanctions. 

Sec.  5037.  Kickback  clarification 

Current  law  exempts  employees  in  bona-fide  employment  rela- 
tionships fi*om  penalties  assessed  for  knowingly  and  wUlfully  solic- 
iting or  receiving  remuneration  (including  kickbacks,  bribes,  or  re- 
bates) or  offering  or  pa3dng  remuneration  as  an  incentive  for  Medi- 
care referrals. 

The  Committee  bill  specifies  that  the  exemption  from  anti-kick- 
back penalties  for  employees  in  bona-fide  emplojnnent  relationships 
with  providers  of  Medicare-covered  services  and  supphes  does  not 
include  the  tasks  of  transmitting  assignment  rights  of  Medicare  j 
beneficiaries    to    suppfiers    of  covered    items,    or   performing  j 
warehousing  or  stock  inventory  fimctions.  ( 
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Sec.  5038.  Beneficiary  liability  for  noncovered  services 

Under  current  law,  there  are  no  limits  on  balance  billing  for 
medical  equipment  suppliers,  and  there  are  no  circumstances  speci- 
fied under  which  beneficiaries  are  not  liable  for  charges  for  items 
furnished  by  suppHers  on  an  unassigned  basis  which  are  not  cov- 
ered items. 

The  Committee  bill  stipulates  the  circumstances  under  which 
Medicare  beneficiaries  are  not  financially  Hable  for  covered  items 
furnished  by  a  suppHer  on  an  assigned  or  unassigned  claim  basis. 
Beneficiaries  are  not  obUgated  to  pay  for  an  item  if:  (1)  the  suppHer 
does  not  have  a  suppHer  number  or  is  excluded  from  Medicare  par- 
ticipation; (2)  Medicare  has  denied  payment  for  the  item  in  ad- 
vance; or  (3)  the  item^is  determined  not  to  be  reasonable  and  nec- 
essary for  the  beneficiary's  condition. 

Sec.  5039.  Adjustments  for  inherent  reasonableness 

The  Committee  bill  includes  a  provision  to  clarify  that  the  au- 
thority for  adjustments  for  inherent  reasonableness  apphes  to  DME 
fee  schedules  and  that  such  adjustments  are  to  be  based  on  the 
prices  and  costs  appHcable  at  the  time  the  item  is  furnished.  The 
Secretary  is  also  specifically  directed  to  determine  whether  pay- 
ment amounts  for  decubitus  care  mattresses,  transcutaneous  elec- 
trical nerve  stimulators,  and  any  other  items  considered  appro- 
priate by  the  Secretary  are  inherently  reasonable,  and  to  adjust 
payments  for  these  items  if  the  amounts  are  not  inherently  reason- 
able. 

Sec.  5040.  Payment  for  surgical  dressings 

The  Committee  bill  includes  a  new  provision  for  determining 
payments  for  surgical  dressings  -under  Medicare.  Under  the  provi- 
sion, payments  for  surgical  dressings  are  made  in  a  lump  sum  in 
an  amoimt  equal  to  80  percent  of  the  lesser  of  the  actual  charge 
for  the  item  or  the  national  payment  Hmit  (computed  based  on  local 
payment  amounts  using  average  reasonable  charges  for  the  6- 
month  period  ending  Jime  30,  1992,  increased  by  the  covered  item 
update  for  1993  and  1994. 

Sec.  5041.  Payment  for  Tens  devices 

The  Committee  bill  includes  a  provision  reducing  the  DME  fee 
schedule  amount  for  transcutaneous  electrical  nerve  stimulation 
(TENS)  devices  by  an  additional  30  percent. 

Sec.  5042.  Miscellaneous  and  technical  corrections 

The  Committee  bill  includes  a  niimber  of  technical  corrections  to 
payments  for  durable  medical  equipment  included  in  OBRA  1990. 

Subchapter  D — Part  B  Premium 
Sec.  5051.  Part  B  Premium 

The  Committee  bill  provides  for  an  extension  of  the  current  law 
policy  for  estabhshing  the  monthly  Part  B  premium  for  bene- 
ficiaries enrolled  in  the  program.  Under  this  pohcy  the  premiimi  is 
estabUshed  at  a  level  that  will  res\ilt  in  aggregate  Part  B  premium 


198 


payments  equal  to  25  percent  of  aggregate  estimated  Part  B  ex- 
penditures. This  policy  will  continue  through  calendar  year  1997. 

Subchapter    — Other  Provisions 
Sec.  5061.  Payments  for  clinical  diagnostic  laboratory  tests 

Under  current  law,  Medicare  payments  for  clinical  laboratory 
services  are  made  on  the  basis  of  fee  schedules  that  are  in  place 
in  payment  areas  designated  by  the  Secretary.  Each  fee  schedule 
is  limited  by  a  national  cap  which  is  currently  equal  to  88  percent 
of  the  median  of  all  the  fee  schedules  established  for  a  particular 
test.  The  fee  schedules  are  adjusted  annually  by  the  increase  or  de- 
crease in  the  CPI-U,  except  that  for  fiscal  years  1991,  1992,  and 
1993  the  update  is  limited  to  2  percent. 

The  Committee  bill  includes  two  modifications  to  the  payment 
policy  for  clinical  laboratory  services.  The  national  cap  on  the  fee 
schedules  for  laboratory  services  is  reduced  to  76  percent  of  the  me- 
dian of  all  the  fee  schedules  for  a  particular  test,  and  the  2  percent 
update  poHcy  is  extended  through  fiscal  year  1998. 

Sec.  5062.  Treatment  of  inpatients  and  provision  of  diagnostic  and 
therapeutic  X-ray  services  by  rural  health  clinics  and  federally 
qualified  health  centers 

Under  current  law.  Rural  Health  Clinic  (RHC)  and  Federally 
Qualified  Health  Center  (FQHC)  services  are  a  covered  Medicare 
benefit.  RHCs  and  FQHCs  that  provide  physician  and  other  cov- 
ered outpatient  services  to  Medicare  beneficiaries  are  paid  on  the 
basis  of  an  inclusive  rate. 

The  Committee  bill  clarifies  that  RHCs  and  FQHCs  are  not  lim- 
ited to  providing  services  solely  to  outpatients.  Physician  services 
provided  to  Medicare  patients  of  a  RHC  or  GQHC  would  be  covered 
(and  paid  for  through  the  all-inclusive  rate)  when  such  patients  are 
inpatients  in  a  covered  medical  facility.  In  addition,  the  Committee 
bill  treats  diagnostic  and  therapeutic  X-ray  services  as  qualified 
RHC  and  FQHC  services. 

Sec.  5063.  Application  of  mammography  certification  requirements 

In  1992  Congress  enacted  the  Mammography  Quality  Standards 
Act  which  estabUshed  a  certification  program  for  mammography  fa- 
cilities under  Section  354  of  the  Public  Health  Service  Act. 

The  Committee  bill  requires  any  mammography  facility  provid- 
ing covered  screening  or  diagnostic  mammograms  to  Medicare 
beneficiaries  to  hold  a  certificate  (or  provisional  certificate)  issue  in 
accordance  with  the  provisions  of  that  Act. 

Sec.  5064.  Extension  of  Alzheimer's  disease  demonstration 

The  Committee  bill  extends  the  Medicare  Alzheimer's  Disease 
Demonstration  for  an  additional  year. 

Sec.  5065.  Oral  cancer  drugs 

Under  current  law.  Medicare  coverage  for  outpatient  prescription 
drugs  (with  some  exceptions  for  immimosuppressive  drugs  and 
erythropoietin)  is  limited  to  drugs  which  can  not  be  self-adminis- 
tered. Drugs  which  can  be  taken  orally  are  not  covered. 
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The  Committee  bill  extends  Medicare  coverage  for  oral  cancer 
drugs  if  they  are  the  same  chemical  entity  as  anti-cancer  drugs 
covered  by  Medicare  when  administered  intravenously. 

Sec.  5066.  Extension  of  municipal  health  service  demonstration 
projects 

The  Committee  bill  extends  the  waivers  for  the  four  municipal 
health  service  demonstration  projects  through  December  31,  1997. 
The  Committee  intends  that,  in  conducting  the  study  mandated 
imder  OBRA  1989,  the  Health  Car  Financing  Administration  will 
include  consideration  of  costs  to  Medicaid  and  other  payers,  access 
to  care,  outcomes,  beneficiary  satisfaction,  and  utilization  dif- 
ferences among  the  different  populations  being  served  by  the  dem- 
onstration sites. 

Sec.  5067.  Treatment  of  certain  Indian  health  programs  and  facili- 
ties as  Federally -qualified  health  centers 

The  Committee  bill  revises  the  current  definition  of  Federally 
QuaUfied  Health  Centers  (FQHCs)  to  include  programs  and  facili- 
ties operated  by  tribes  or  tribal  organizations  under  the  Indian 
Self-Determination  Act. 

Under  current  law  these  programs  and  facilities  are  included  in 
the  definition  of  FQHCs  for  purposes  of  the  Medicaid  program.  This 
amendment  conforms  the  Medicare  definition  of  FQHC  with  that 
included  under  Title  XIX  of  the  Social  SecTirity  Act. 

Sec.  5068.  Interest  Payments 

Current  law  requires  Medicare  to  pay  all  "clean"  claims  within 
24  calendar  days  (or  17  calendar  days  in  the  case  of  clean  claims 
submitted  by  participating  physicians)  and  to  pay  interest  on  such 
claims  for  each  day  beyond  the  maximum  period  specified.  The  Fis- 
cal Year  1993  Appropriations  Act  for  the  Departments  of  Labor, 
Health  and  Human  Services,  and  Education  and  Related  Agencies 
required  Medicare  claims  to  be  held  for  27  days  prior  to  payment. 

The  Committee  bill  revises  current  law  to  provide  for  a  maxi- 
mum of  27  calendar  days  for  the  pajonent  of  clean  claims,  and  pro- 
hibits any  interest  pajonent  for  claims  during  any  period  for  whdch 
no  payment  may  be  issued,  mailed,  or  otherwise  transmitted. 

Sec.  5069.  Clarification  of  coverage  of  certified  nurse-midwife  serv- 
ices performed  outside  the  maternity  cycle 

OBRA  1987  provided  for  direct  reimbursement  of  certified  nurse 
midwives  vmder  both  Medicare  and  Medicaid.  The  statutory  defini- 
tion of  certified  nurse  midwifery  services  has  been  erroneously  in- 
terpreted \mder  regulations  promulgated  by  the  Secretary  to  Hmit 
coverage  to  services  provided  within  the  maternity  cycle. 

The  Committee  bill  clarifies  the  statutory  definition  of  nurse 
midwifery  services  by  deleting  any  reference  to  the  maternity  cycle. 
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Sec,  5069A,  Increase  in,  and  study  of,  annual  cap  on  amount  of 
Medicare  payment  for  outpatient  physical  therapy  and  occupa- 
tional therapy  services 

Under  current  law,  covered  outpatient  physical  and  occupational 
therapy  services  provided  by  independently  practicing  physical  and 
occupational  therapists  are  limited  on  an  annual  basis  to  $750. 

The  Committee  bill  increases  the  annual  limit  on  these  out- 
patient therapy  services  to  $900,  effective  for  services  provided  on 
or  after  January  1,  1994. 

Sec.  5070.  Miscellaneous  and  technical  corrections 

The  Committee  bill  includes  a  number  of  technical  corrections  to 
Medicare  Part  B  provisions  included  in  earlier  reconciliation  acts. 

Chapter  2 — Provisions  Relating  to  Parts  A  and  B 

Sec.  5071.  Elimination  of  add-on  for  overhead  of  hospital-based 
home  health  agencies 

Under  current  law,  the  Secretary  is  required  to  provide  an  appro- 

Eriate  adjustment  for  administrative  and  general  costs  of  hospital- 
ased  home  health  agencies. 

The  Committee  bill  repeals  the  reqxiirement  for  the  special  ad- 
justment for  the  administrative  costs  of  hospital-based  home  health 
agencies  effective  for  cost  reporting  periods  beginning  after  fiscal 
year  1993. 

Sec.  5072.  Study  and  report  on  Medicare  GME  Payments 

Current  law  provides  for  Medicare  pa3nnent  of  the  direct  costs  of 
hospitals  operating  graduate  medical  education  programs.  Hos- 
pitals with  such  programs  are  paid  on  the  basis  of  a  per  resident 
amount  that  is  determined  on  the  basis  of  costs  for  graduate  medi- 
cal education  programs  in  a  base  year.  These  hospital-specific  per 
resident  amounts  are  updated  each  year  for  inflation. 

The  Committee  bill  directs  the  Secretary  to  conduct  a  study  of 
the  methodology  used  to  determine  payments  to  hospitals  for  the 
costs  of  graduate  medical  education  programs,  including  an  analy- 
sis of  the  causes  of  the  variation  among  such  hospital  pajnnents. 
The  report,  which  shall  include  any  recommendations  for  modifica- 
tions to  current  pa)^ent  policy,  is  due  to  Congress  one  year  after 
the  date  of  enactment  of  this  provision. 

Sec.  5073.  Medicare  as  secondary  payer 

Under  current  law.  Medicare  is  the  secondary  payer  of  covered 
benefits  in  cases  where  a  working  aged  beneficiary  or  the  spouse 
of  such  a  beneficiary  has  private  group  health  insurance  coverage. 
In  addition.  Medicare  is  also  the  secondary  payer  for  specified  peri- 
ods for  beneficiaries  who  are  entitled  due  to  disability  or  as  a  result 
of  end  stage  renal  disease  and  who  have  employment-based  group 
health  insurance  coverage. 

The  Committee  bill  includes  a  number  of  changes  to  the  Medi- 
care secondary  payer  policy.  First,  the  current  law  provisions  ex- 
tending primary  coverage  for  group  health  insurance  plans  in  the 
case  of  ESRD  beneficiaries  and  disabled  beneficiaries  to  18  months 
and  24  months,  respectively,  are  extended.  Second,  appHcation  of 
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the  Medicare  secondary  payer  provisions  for  the  working  aged,  the 
disabled,  and  the  ESRD  beneficiaries  is  limited  to  employers  with 
20  or  more  employees.  Third,  certain  members  of  religious  orders 
are  exempt  from  the  Medicare  secondary  payer  policy.  Finally,  the 
Secretary  is  directed  to  distribute  a  survey  to  beneficiaries  in  order 
to  obtain  information  concerning  the  existence  of  employment- 
based  group  health  insurance.  The  Secretary  is  also  given  en- 
hanced enforcement  authority  with  respect  to  these  provisions. 

Sec.  5074.  Extension  of  self-referral  ban  to  additional  specified  serv- 
ices 

Under  current  law.  Medicare  does  not  pay  for  clinical  laboratory 
services  provided  imder  a  referral  by  a  physician  with  an  owner- 
ship interest  in  the  laboratory. 

The  Committee  bill  includes  an  extension  of  this  pohcy  to  cover 
the  following  designated  health  services:  (1)  physical  or  occupa- 
tional therapy  services;  (2)  radiology  or  other  diagnostic  services; 
(3)  radiation  therapy  services;  (4)  the  furnishing  of  durable  medical 
equipment;  (5)  the  fiimishing  of  parenteral  and  enteral  nutritional 
nutrients,  supplies,  and  equipment;  (6)  home  health  services;  and 
(7)  home  infusion  therapy  services.  In  addition,  the  bill  includes  a 
number  of  exceptions  and  conditions  related  to  the  application  of 
these  Umitations  on  physician  ownership  and  referral  arrange- 
ments. 

Sec.  5075.  Education  in  payment  for  erythropoietin 

Current  law  provides  for  Medicare  pajnnents  related  to  the  ad- 
ministration of  erjrthropoietin  (ERO)  to  end  stage  renal  disease 
beneficiaries  with  a  specified  level  of  anemia.  Payment  for  the  drug 
is  made  as  an  add-on  to  the  composite  rate  paid  to  facilities  for  di- 
alysis treatment.  Pa5anents  to  facilities  are  made  in  increments  of 
1,000  unit  doses,  rounded  to  the  nearest  100  units,  with  a  maxi- 
mum payment  of  $11  per  1,000  units. 

The  Committee  bill  reduces  Medicare  payments  for  erythro- 
poietin by  $1,00  per  1,000  units. 

Sec.  5076.  Medicare  hospital  agreements  with  organ  procurement 
organizations 

Current  law  provides  for  Medicare  payment  of  organ  procure- 
ment costs  incurred  by  designated  organ  procurement  organiza- 
tions (OPOs).  OPOs  are  required  to  have  agreements  with  hospitals 
to  facihtate  the  identification  of  organ  donors  and  to  retrieve  do- 
nated organs.  Hospitals  are  required  to  notify  OPOs  of  any  poten- 
tial organ  donors. 

The  Committee  bill  requires  hospitals  to  enter  into  agreements 
with  the  OPO  designated  by  the  Secretary  for  the  geographic  area 
in  which  the  hospital  is  located.  The  Committee  believes  this  re- 
quirement will  strengthen  organ  procurement  efibrts  of  OPOs  and 
help  to  relieve  the  severe  shortage  of  himian  organs  available  for 
transplantation. 

Sec.  5077.  Extension  of  waiver  for  Watts  Health  Foundation 

The  Committee  bill  extends  for  two  years  certain  waivers  under 
the  Medicare  program  for  the  Watts  Health  Foimdation. 
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Sec.  5078,  Improved  outreach  for  qualified  medicare  beneficiaries 

The  Committee  bill  requires  the  Secretary  to  estabhsh  and  im- 
plement a  method  for  obtaining  information  from  individuals  when 
they  become  entitled  to  benefits  under  Part  A  or  enroll  in  Part  B 
that  may  be  used  to  determine  eligibility  for  benefits  under  the 
Quahfied  Medicare  Beneficiary  (QMB)  program. 

Sec.  5079.  Social  health  maintenance  organizations 

The  Committee  bill  extends  the  SHMO  demonstration  projects 
through  calendar  year  1997,  and  authorizes  an  expansion  in  the 
number  of  individuals  who  may  participate  in  such  a  project  to  not 
less  than  12,000.  Finally,  the  Committee  bill  permits  one  of  the 
SHMO  demonstration  projects  to  enroll  Medicare  end  stage  renal 
disease  (ESRD)  beneficiaries. 

Sec.  5080.  Peer  review  organizations 

The  Committee  bill  repeals  the  second  surgical  opinion  program, 
and  makes  certain  technical  corrections  in  the  reporting  require- 
ments of  Peer  Review  Organizations  (PROs)  with  respect  to  the 
State  board  or  boards  responsible  for  licensing  or  disciplining  phy- 
sicians or  other  practitioners  providing  services  to  Medicare  bene- 
ficiaries. 

Sec.  5081.  Hospice  information  to  home  health  beneficiaries 

The  Committee  bill  requires  skilled  nursing  facihties  and  home 
health  agencies  to  inform  beneficiaries  of  the  hospice  benefit  imder 
Medicare,  if  a  Medicare  participating  hospice  program  is  located  in 
the  geographic  area  or  it  is  common  practice  to  refer  patients  to 
hospices  out  of  the  area.  SNFs  would  be  required  to  provide  the  in- 
formation to  all  beneficiaries  at  the  time  of  admission  as  part  of  the 
oral  and  written  statement  of  rights.  As  a  condition  of  participation 
in  Medicare,  home  health  agencies  would  be  required  to  provide  the 
information  in  advance  of  the  patient's  coming  under  care  of  the 
agency. 

Sec.  5082.  Health  maintenance  organizations 

The  Committee  bill  requires  the  Secretary  to  revise  the  pajmient 
methodology  for  HMOs  to  accoimt  for  differences  in  the  proportion 
of  beneficiaries  in  the  area  for  whom  Medicare  is  secondary  and  the 
proportion  of  such  beneficiaries  nationally,  effective  for  contracts 
beginning  with  1994.  The  Secretary  is  also  required  to  further  re- 
vise the  HMO  payment  methodology  taking  into  accoimt  (1)  the  dif- 
ference in  costs  associated  with  beneficiaries  with  different  health 
status;  (2)  the  effects  of  using  alternative  geographic  classifications; 
and  (3)  the  impact  of  the  Medicare  secondary  payer  policy.  The  Sec- 
retary is  directed  to  submit  a  proposal  to  Congress  on  a  revised 
payment  methodology  to  be  applied  in  years  beginning  with  1996. 

Sec.  5083.  Miscellaneous  and  technical  corrections 

The  Committee  bill  includes  a  number  of  technical  corrections  to 
provisions  included  in  earlier  budget  reconciliation  acts. 
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Chapter  3 — Provisions  Relating  to  Medicare  Supplemental 
Insurance  Policies 

Sec.  5091.  Standards  for  Medicare  supplemental  insurance  policies 

The  Committee  bill  makes  a  number  of  changes  to  the  federal 
standards  respecting  the  sale  and  regulation  of  Medicare  supple- 
mental insurance  policies. 

(a)  Preventing  duplication. — This  provision  continues  the  current 
law  prohibition  on  the  sale  of  duplicative  health  insurance  policies 
subject  to  the  following  conditions.  The  provision  clarifies  that  it  is 
unlawful  to  sell  or  issue  to  an  individual  entitled  to  benefits  imder 
Part  A  or  enrolled  under  Part  B:  (1)  a  health  insurance  policy  with 
knowledge  that  such  policy  duplicates  health  benefits  to  which  such 
an  individual  is  otherwise  entitled  imder  Medicare  and  Medicaid; 
(2)  a  Medigap  policy  with  knowledge  that  the  individual  is  entitled 
to  benefits  under  another  Medigap  policy;  and  (3)  a  health  insur- 
ance policy,  other  than  a  Medigap  policy,  with  knowledge  that  such 
policy  duplicates  health  benefits  to  which  the  individual  is  other- 
wise entitled. 

Penalties  are  waived,  however,  for  the  sale  or  issuance  of  a  policy 
or  plan  that  duplicates  health  benefits  under  Medicare  or  Medicaid 
or  a  policy  or  plan  that  duplicates  health  benefits  to  which  the  indi- 
vidual is  otherwise  entitled  if,  imder  the  policy  or  plan,  all  benefits 
are  fully  payable  directly  or  on  behalf  of  the  individual  without  re- 
gard to  other  health  benefit  coverage  of  the  individual.  In  addition, 
for  the  penalty  to  be  waived  in  the  case  of  the  sale  or  issuance  of 
a  policy  or  plan  that  duplicates  benefits  under  Medicare  or  Medic- 
aid, the  application  for  the  policy  must  include  a  statement,  promi- 
nently displayed,  disclosing  the  extent  to  which  benefits  payable 
imder  the  policy  or  plan  duplicate  Medicare  benefits. 

Policies  subject  to  the  disclosure  requirements  include,  but  are 
not  limited  to:  specific  disease  policies,  hospital  confinement  indem- 
nity policies,  long-term  care  policies,  policies  that  provide  fixed  in- 
demnity benefits  for  nursing  home  care,  nursing  services  in  the 
home  or  for  home  care,  and  policies  that  provide  fixed  indemnity 
benefits  for  any  medical  or  surgical  service  or  treatment. 

The  new  provisions  pertaining  to  non-duplication  do  not  alter  in 
any  way  the  current  law  prohibition  on  the  sale  of  a  Medigap  policy 
to  a  Medicaid  beneficiary. 

The  original  intent  of  the  OBRA  1990  provision  remains:  that  of 
protecting  individuals  fi'om  the  sale  of  xincessary  and  duplicative 
insurance.  The  Committee  notes  that  in  addition  to  the  non-dupli- 
cation provisions  of  current  law,  much  of  the  duplicate  insurance 
that  might  be  sold  to  the  elderly  is  elsewhere  banned  under  current 
law.  Specifically,  the  simplification  provisions  of  current  law  re- 
quire that  the  only  policies  that  may  be  sold  are  the  approved 
standard  packages.  Therefore,  sales  in  violation  of  these  provisions 
result  in  penalties  separate  fi-om  and  in  addition  to  those  under 
subsection  (d)  of  current  law.  The  Committee  remains  deeply  con- 
cerned about  reports  it  has  received  that  certain  sellers  of  insur- 
ance may  be  trying  to  sell  excessive  insurance  to  the  elderly  or  may 
be  distorting  Congressional  intent  with  respect  to  this  provision  in 
order  to  deny  coverage  under  existing  policies,  cancel  coverage,  or 
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avoid  pa5dng  claims.  The  Committee  will  continue  its  vigilant  over-  1 
sight  over  this  area.  5 

(b)  Loss  ratios  and  refund  of  premiums. — These  provisions  clarify  j 
that  the  OBRA  1990  loss  ration  standard  would  apply  to  policies  ? 
sold  or  renewed  after  the  effective  date  of  the  provision.  With  re- 
spect to  a  refund  or  credit  for  policies  issued  prior  to  the  effective 
date  of  the  provision,  the  calculation  would  be  based  on  aggregate 
benefits  provided  and  premiimis  collected  for  all  policies  after  the 
effective  date. 

(c)  Pre-existing  condition  limitations, — This  provision  clarifies 
that  the  pre-existing  condition  limitations  apply  to  any  policy  that 
becomes  effective  during  the  6  month  period  beginning  with  the 
first  month  that  an  individual  who  is  65  years  of  age  or  older  is 
first  enrolled  for  benefits  under  Part  B,  irrespective  of  when  the 
policy  is  issued  or  whether  the  application  is  submitted  prior  to  the 
beginning  of  the  6  month  period.  In  the  case  of  individuals  enrolled 
in  part  B  prior  to  age  65,  Medigap  insurers  are  required  to  offer 
coverage,  regardless  of  medical  history,  for  a  6  month  period  when 
the  individual  reaches  age  65.  Insurers  are  prohibited  from  dis- 
criminating in  the  price  of  policies  for  such  an  individual,  based  on 
the  medical  or  health  status  of  the  policyholder. 

(d)  Other  miscellaneous  technical  corrections. — The  bill  includes  a 
number  of  other  minor  and  technical  amendments  to  the  OBRA 
1990  Medigap  provisions. 

SUBTITLE  B~MEDICAID  PROGRAM  AND  OTHER  HEALTH  CARE 

PROVISIONS 

Chapter  1 — Medicaid  Program 

Subchapter  A — Program  Savings  Provisions 

Part  1 — Repeal  of  mandate 

Sec.  5101.  Personal  care  services  furnished  outside  the  home  as  op- 
tional benefit 

Under  current  law.  States  are  required,  effective  October  1,  1994, 
to  cover  personal  care  services  xmder  their  Medicaid  programs  for 
all  individuals  entitled  to  nursing  facility  benefits.  As  proposed  by 
the  Administration,  the  Committee  bill  repeals  this  requirement. 
The  bill  allows  States,  effective  October  1,  1994,  to  cover  personal 
care  services  fiimished  in  a  home  or  other  location. 

Part  2 — Outpatient  prescription  drugs 

Sec.  5106.  Permitting  prescription  drug  formularies  under  State 
plans 

Under  current  law.  States  that  elect  to  cover  prescription  drugs 
under  their  Mediciad  programs  must  cover  all  the  outpatient  pre- 
scription drugs  with  respect  to  which  manufacturers  have  agreed 
to  provide  rebates.  States  are  allowed  to  impose  prior  authorization 
controls  on  covered  outpatient  drugs  (except  during  the  first  6 
months  after  a  drug  has  been  approved  for  marketing),  but  they 
are  not  permitted  to  establish  formularies. 
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The  Committee  bill  allows  States,  effective  October  1,  1993,  to  es- 
tablish formularies  limiting  coverage  of  prescription  drugs  under 
their  Medicaid  programs,  but  only  if  the  formularies  meet  certain 
requirements.  The  formiilary  must  be  established  by  a  committee 
consisting  of  physicians,  pharmacists  and  other  individuals  ap- 
pointed by  the  Governor  of  the  State.  A  State  may  use  the  drug  use 
review  board  it  establishes  under  current  law  as  its  formulary  com- 
mittee. 

The  formulary  committee  may  exclude  a  drug  from  the  fromulary 
with  respect  to  treatment  of  a  specific  disease  or  condition  for  an 
identified  population  only  if  it  finds,  based  on  the  drug's  labeling 
(or,  in  the  case  of  ofiF-label  uses,  based  on  information  from  certain 
compendia),  that  the  drug  does  not  have  a  significant,  clinically 
meaningful  therapeutic  advantage  in  terms  of  safety,  effectiveness, 
or  clinical  outcome  over  other  drugs  included  in  the  formulary 
(hereinafter  "significant  therapeutic  advantage").  A  decision  of  the 
formulary  committee  to  exclude  a  drug  from  a  formulary  would 
have  to  be  explained  in  writing  unless  the  decision  was  made  at 
a  public  meeting.  Drugs  excluded  from  the  formulary  would  none- 
theless be  covered  under  the  State's  Medicaid  program  on  a  case- 
case  basis  at  the  request  of  a  patient's  physician  if  the  State  has 
given  prior  authorization  for  pajnnent.  Maniifacturers  could  obtain 
judicial  review  of  a  decision  to  exclude  a  drug  from  a  formulary. 

The  purpose  of  this  provision  is  to  permit  the  States  to  reduce 
Medicaid  spending  on  prescription  drugs  while  not  diminishing  the 
medical  care  of  Medicaid  patients.  Thus,  the  formulary  committee 
might  exclude  a  more  expensive  brand  name  product,  while  leaving 
the  generic  version  of  the  same  chemical  entity  on  the  formulary. 
Alternatively,  the  committee  might  exclude  one  or  more  different 
chemical  entities  that  are  approved  for  the  same  disease  or  condi- 
tion so  long  as  it  found  that  the  excluded  drugs  do  not  have  a  sig- 
nificant therapeutic  advantage  over  the  drugs  remaining  on  the  for- 
mulary. 

A  drug  might  be  excluded  from  the  formulary  because  it  has  no 
significant  therapeutic  advantage  over  less  expensive  drugs  re- 
maining on  the  formulary.  The  manufacturer  of  a  drug  that  the 
committee  has  legitimately  excluded  from  the  formulary  may 
choose  to  reduce  its  price  so  that  its  cost  is  not  greater  than  the 
cost  of  a  therapeutically  similar  drug  Hsted  on  the  formulary  for 
the  same  disease  or  condition. 

Under  the  Committee  bill,  the  formulary  committee  may  not  ex- 
clude a  drug  from  the  formulary  if  the  drug's  labeling  (or  in  the 
case  of  \mapproved  uses  if  information  in  one  of  three  hsted  com- 
pendia) demonstrates  that  the  drug  has  a  significant,  clinically 
meaningful  therapeutic  advantage  over  drugs  remaining  on  the  for- 
mulary. This  provision  does  not  require  exclusion  of  any  drug  even 
if  it  has  no  significant  therapeutic  advantage.  Instead,  it  simply 
prohibits  exclusion  of  any  drug  with  a  significant  therapeutic  ad- 
vantage. Thus,  the  formulary  committee  could,  for  any  reason,  in- 
cluding expressions  of  community  preference  or  information  in  sci- 
entific literature,  leave  a  drug  on  the  formulary  even  if  it  did  not 
have  such  an  advantage.  An  example  of  where  the  formulary  com- 
mittee might  take  such  information  into  accoimt  is  in  considering 
possible  synergistic  effects  of  drugs  for  AIDS  or  chemotherapy. 
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Under  Food  and  Drug  Administration  procedures,  manufacturers 
may  obtain  changes  in  a  drug's  labeling  after  the  drug  is  approved. 
These  changes  may  include  information  about  new  uses  of  the  drug 
or  advantages  that  the  drug  has  over  other  therapies.  For  this  rea- 
son, the  Committee  expects  that  the  formulary  committee  will  peri- 
odically review  its  decisions  to  exclude  drugs  from  its  formulary  to 
determine  whether  those  drugs  continue  to  have  no  significant 
therapeutic  advantage  over  drugs  listed  on  the  formulary. 

Sec.  5107.  Elimination  of  the  special  exemption  from  prior  author- 
ization for  new  drugs 

Under  current  law.  States  are  prohibited  from  subjecting  a  cov- 
ered outpatient  drug  to  prior  authorization  during  the  first  six 
months  after  a  drug  is  approved  by  the  Food  and  Drug  Administra- 
tion. The  Committee  bill  eliminates  this  prohibition  so  that  a  State 
will  be  able  to  impose  the  prior  authorization  requirement  at  any 
time  after  a  drug  is  approved. 

Sec.  5108.  Technical  corrections  relating  to  section  4401  of  OBRA- 
1990 

The  Committee  bill  makes  technical  corrections  to  section  4401 
of  the  Omnibus  Budget  Reconciliation  Act  of  1990,  P.L.  101-508, 
relating  to  reimbursement  for  prescribed  drugs. 

Part  3 — Restrictions  on  divestiture  of  assets  and  estate  recovery 
Sec.  5111.  Transfer  of  assets 

Under  current  law,  individuals  residing  in  nursing  facilities  who 
dispose  (or  whose  spouses  dispose)  of  resources  for  less  than  fair 
market  value  during  the  30-month  period  prior  to  application  for 
Medicaid  are  subject  to  a  delay  in  eligibility  for  nursing  facility 
care  (and  home  and  commimity  based  services).  If  the  individual  is 
eligible  for  Medicaid  at  the  time  of  institutionalization,  the  30- 
month  *look-back"  period  nins  from  the  date  of  institutionalization. 
The  period  of  inehgibility  begins  with  the  month  in  which  the  re- 
sources are  transferred  and  lasts  for  the  number  of  months  equal 
to  the  lesser  of  (1)  30  or  (2)  the  total  uncompensated  value  of  the 
resources  transferred  divided  by  the  average  cost  to  a  private  pa- 
tient of  nursing  facility  services  in  the  State.  This  penalty  does  not 
apply  in  certain  circumstances,  including  transfers  to  or  from  a 
spouse,  to  a  disabled  child,  or  to  the  extent  that  the  State  deter- 
mines that  denial  of  eligibility  would  work  an  undue  hardship. 

Under  the  Committee  bill,  individuals  who,  during  the  period  36 
months  prior  to  the  first  day  of  application  for  Medicaid  benefits 
as  an  institutionalized  individual,  have  transferred  assets  for  less 
than  fair  market  value  will  be  subject  to  a  denial  of  eligibility  for 
Medicaid  coverage  for  nursing  facility  (and  home  and  community- 
based  waiver  services).  The  period  during  which  benefits  are  denied 
will  begin  with  the  date  on  which  the  prohibited  transfer  occurred 
and  will  run  for  the  number  of  months  determined  by  dividing  the 
total  uncompensated  value  of  the  resources  transferred  by  the  aver- 
age monthly  cost,  to  a  private  patient,  of  nursing  facility  services 
in  the  State.  The  penalties  for  different  transfers  occurring  within 


207 


the  36-month  'look-back"  period  will  nin  consecutively,  not  concur- 
rently. 

The  Committee  bill  requires  that  individuals  will  not  be  ineh- 
gible  for  Medicaid  coverage  to  the  extent  that  the  State  agency  de- 
termines, under  procedvires  established  by  the  State  (in  accordance 
with  standards  specified  by  the  Secretary)  that  the  denial  of  ehgi- 
bility  would  work  an  undue  hardship  (in  accordance  with  criteria 
estabhshed  by  the  Secretary).  Under  the  current  law  "undue  hard- 
ship" provision,  there  is  no  Federal  guidance  on  either  the  proce- 
dures a  State  should  follow  in  making  such  determinations  or  the 
types  of  circumstances  that  should  be  regarded  as  working  a  hard- 
ship. States  are  simply  required  to  include  a  definition  of  "undue 
hardship"  in  their  State  Medicaid  plans.  The  Committee  is  con- 
cerned that  some  States  may  not  be  extending  to  all  individuals 
facing  hardship  the  protections  of  existing  law.  The  Committee  bill 
therefore  amends  current  law  to  require  the  Secretary  (1)  to  specify 
standards  that  State  hardship  determination  procedures  must 
meet,  and  (2)  to  establish  criteria  States  must  apply  in  determining 
whether  a  hardship  exists. 

The  Committee  expects  the  Secretary,  in  developing  standards 
for  the  determination  process,  to  address  at  least  the  following  is- 
sues: notice  to  the  institutionalized  individuals  that  a  hardship  ex- 
ception exists;  adequate  representation  of  the  interests  of  such  indi- 
viduals; the  timeliness  of  tiie  determination  process;  protections  for 
institutionalized  individuals  fi*om  transfer  by  a  nursing  facihty 
while  a  determination  is  pending;  and  the  ability  to  appeal  an  ad- 
verse determination. 

The  Committee  expects  the  Secretary,  in  developing  criteria  for 
use  by  States  in  determining  whether  an  "xmdue  hardship"  exists, 
will  provide  for  special  consideration  of  at  least  the  following:  cases 
in  which  the  individual  has  no  way  to  pay  for  the  necessary  care; 
cases  in  which  the  transfer  was  not  knowingly  authorized  by  the 
individual;  and  cases  in  which  the  individual  assigns  rights  of  re- 
covery she  or  he  may  have  in  a  cause  of  action  against  the  trans- 
feree to  the  State  or  where  the  State  has  such  rights  pursuant  to 
State  law.  In  order  to  ensure  that  the  standards  and  criteria  are 
based  on  as  much  information  as  possible,  the  Committee  expects 
the  Secretary  to  develop  them  through  a  process  that  provides  for 
notice  and  a  period  for  pubUc  comment. 

Under  the  Committee  bill,  an  asset  held  by  an  individual  in  com- 
mon with  another  person  or  persons  in  a  joint  tenancy  or  similar 
arrangement  is  considered  to  be  transferred  when  any  action  is 
taken,  by  the  individual  or  by  any  other  person,  that  eUminates  or 
reduces  the  individual's  ownership  or  control  of  the  asset. 

Under  the  Committee  bill,  the  following  rules  apply  to  assets 
placed  in  trust,  without  regard  to  the  purposes  of  the  trust,  wheth- 
er the  trustees  have  (or  exercise)  any  discretion,  or  any  restrictions 
on  distributions  from  the  trust.  With  respect  to  revocable  trusts, 
the  corpus  is  considered  a  resource  available  to  the  individual;  pay- 
ments from  the  trust  to  or  for  the  benefit  of  the  individual  are  con- 
sidered income  to  the  individual;  and  any  other  payments  from  the 
trust  are  considered  a  transfer  of  assets  by  the  individual. 

With  respect  to  irrevocable  trusts  which  may  benefit  the  grantor, 
the  corpus  of  the  trust  is  considered  a  resource  available  to  the  in- 
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dividual;  pa3niients  from  the  trust  to  or  for  the  benefit  of  the  indi- 
vidual are  considered  income  to  the  individual;  and  any  other  pay- 
ments from  the  trust  are  considered  a  transfer  of  assets  by  the  in- 
dividual. Any  portion  of  such  an  irrevocable  trust  from  which  no 
payment  can  under  any  circumstances  be  made  to  the  individual 
shall  be  considered  a  transfer  of  assets  by  the  individual  as  of  the 
date  of  establishment  of  the  trust. 

With  respect  to  irrevocable  trusts  which  cannot  benefit  the  grant- 
or, the  corpus  shall  be  considered  a  transfer  of  assets  by  the  indi- 
vidual as  of  the  date  of  the  establishment  of  the  trust  and  pay- 
ments from  the  trust  after  this  date  shall  be  disregarded. 

Under  the  Committee  bill,  these  rules  do  not  apply  to  the  follow- 
ing types  of  trusts:  (1)  trusts  established  for  the  benefit  of  a  dis- 
abled individual  by  a  parent,  grandparent,  or  other  representative 
payee  (including  a  court  or  administrative  body)  of  the  individual; 
and  (2)  trusts  composed  only  of  pension.  Social  Security,  and  other 
income  to  the  individual  (plus  accumulated  income)  under  which 
the  State  receives  any  amounts  remaining  upon  the  death  of  the 
individual  and  which  are  established  in  States  that  limit  nursing 
home  eligibility  to  individuals  with  incomes  below  an  amount  set 
by  the  State  no  higher  than  300  percent  of  the  benefit  rate  \mder 
the  Supplemental  Security  Income  (SSI)  program. 

The  Committee  bill  requires  State  Medicaid  agencies  to  establish 
procedures  (in  accordance  with  standards  specified  by  the  Sec- 
retary) under  which  the  agency  waives  the  appHcation  of  these 
rules  relating  to  "Medicaid  qualifying  trusts"  with  respect  to  an  in- 
dividual if  the  individual  establishes  (under  criteria  established  by 
the  Secretary)  that  the  apphcation  of  these  rules  would  work  an 
undue  hardsWp  on  the  in(fividual. 

Sec.  5112.  Medicaid  estate  recoveries 

Under  current  law,  a  State  has  the  option  of  seeking  recovery  of 
amounts  correctly  paid  on  behalf  of  an  individual  under  its  Medic- 
aid program  from  the  individual's  estate  if  the  individual  was  65 
years  or  older  at  the  time  he  or  she  received  Medicaid  benefits.  The 
State  may  not  seek  recovery  from  the  beneficiary's  estate  until  the 
death  of  the  surviving  spouse,  if  any,  and  only  if  the  individual  has 
no  surviving  minor  or  disabled  child. 

Under  the  Committee  bill.  States  are  required  to  establish  an  es- 
tate recovery  program  that  meets  certain  requirements.  The  pro- 
gram must  identify  and  track  resources  (whether  or  not  excluded 
for  eligibility  purposes)  of  individuals  who  receive  nursing  facility, 
home  and  community-based  services,  and  other  specified  long-term 
care  services.  The  program  must  promptly  ascertain  when  the  indi- 
vidual and  the  surviving  spouse,  if  any,  dies,  and  must  provide  for 
the  collection  of  the  amounts  correctly  paid  by  Medicaid  on  behalf 
of  the  individual  for  long-term  care  services  from  the  estate  of  the 
individual  or  the  surviving  spouse.  The  term  "estate"  is  defined  as 
all  real  and  personal  property  of  a  deceased  individual  and  all 
other  assets  in  which  the  individual  had  any  legally  cognizable  title 
or  interest  at  the  time  of  his  death,  including  assets  conveyed  to 
a  survivor,  heir,  or  assign  through  joint  tenancy,  survivorship,  life 
estate,  living  trust,  or  other  arrangement. 
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The  Committee  bill  requires  the  State  agency  to  establish  proce- 
dures (in  accordance  with  standards  specified  by  the  Secretary) 
under  which  the  agency  waives  recovery  if  it  would  work  an  undue 
hardship  (in  accordance  with  criteria  established  by  the  Secretary). 
The  Committee  expects  that,  in  developing  standards  for  State  re- 
covery procedures,  the  Secretary  will  address  adequacy  of  notice  to, 
and  representation  of,  affected  parties;  the  timeliness  of  the  proc- 
ess; and  the  availability  of  appeals  and  other  issues.  With  respect 
to  the  establishment  of  criteria  for  use  by  States  in  determining 
whether  to  waive  recovery,  the  Secretary  should  provide  for  speciad 
consideration  of  cases  in  which  the  estate  subject  to  recovery  is  (1) 
the  sole  income-producing  asset  of  survivors  (where  such  income  is 
limited),  such  as  a  family  farm  or  other  family  business,  or  (2)  a 
homestead  of  modest  value  or  (3)  other  compelling  circumstances. 
The  Committee  also  expects  the  Secretary  to  provide  guidance  to 
States  on  how  to  address  situations  where  recovery  is  not  waived 
and  beneficiaries  of  the  estate  firom  which  recovery  is  sought  wish 
to  satisfy  the  State's  recovery  claim  without  selling  a  non-liquid 
asset  subject  to  recovery. 

Sec.  5113.  Closing  loophole  permitting  wealthy  individuals  to  qual- 
ify for  Medicaid 

Under  the  Committee  bill,  Section  1902(r)(2)  of  the  Social  Secu- 
rity Act  is  amended  to  prohibit  State  plans  fi-om  disregarding  as- 
sets in  cases  where  an  individual  has  received  or  is  eligible  to  re- 
ceive payments  under  a  long-term  care  policy.  The  provision  does 
not  apply  to  State  plan  provisions  that  are  approved  by  the  Sec- 
retary as  of  May  14,  1993.  This  provision  prevents  States  fi-om  dis- 
regarding assets  of  individuals  seeking  Medicaid  eligibility  on  the 
basis  that  individuals  have  purchased  long-term  care  insurance 
policies.  Certain  states  and  the  Secretary  have  interpreted  section 
1902(r)(2)  as  permitting  such  disregards. 

Part  4 — Improvement  in  identification  and  collection  of  third  party 

pajmtients 

Sec.  5116.  Liability  of  third  parties  to  pay  for  care  and  services 

Under  current  law.  State  Medicaid  agencies  are  required  to  take 
all  reasonable  measures  to  ascertain  the  legal  hability  of  third  par- 
ties (including  health  insurers)  to  pay  for  covered  services  provided 
to  Medicaid  beneficiaries. 

(a)  Liability  of  ERISA  plans.— The  Committee  bill  includes  group 
health  plans  as  defined  in  section  607(1)  of  the  Employee  Retire- 
ment Income  Security  Act  of  1974,  service  benefit  plans,  and  health 
maintenance  organizations  among  the  third  parties  the  legal  liabil- 
ity of  which  States  are  required  to  ascertain  with  respect  to  serv- 
ices provided  to  Medicaid  eligibles. 

(b)  Requiring  States  to  prohibit  insurers  from  taking  Medicaid 
status  into  account. — The  committee  bill  requires  States  to  prohibit 
any  health  insurer,  group  health  plan  imder  ERISA,  service  benefit 
plan,  or  HMO  fi*om  taking  into  account  an  individual's  eligibility 
for  Medicaid  in  enrolling  the  individual  for  coverage  or  making  any 
payments  for  benefits  to  (or  on  behalf  of)  the  individual. 
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(c)  State  right  to  subrogation. — The  Committee  bill  provides  that, 
in  any  case  where  a  third  party  has  a  legal  liability  to  make  pay- 
ment for  services  provided  to  a  Medicaid  beneficiary,  a  State  is  sub- 
rogated to  the  right  of  any  other  party  to  payment  for  such  services 
to  the  extent  that  payment  has  been  made  by  the  Medicaid  pro- 
gram. 

Section  5117.  Health  coverage  clearinghouse 

The  Committee  bill  directs  the  Secretary  of  Health  and  Human 
Services  to  establish  and  operate  a  Health  Coverage  Clearinghouse 
for  the  purpose  of  identifying  indemnity  insurers,  service  benefit 
plans,  group  health  plans  under  ERISA,  health  maintenance  orga- 
nizations, and  other  third  parties  which  may  be  liable  for  payment 
for  services  provided  to  Medicaid,  Medicare,  or  Indian  Health  Serv- 
ice beneficiaries  (or  individuals  receiving  services  funded  imder  the 
Maternal  and  Child  Health  Block  Grant).  The  bill  directs  State 
Medicaid  agencies  to  request  information  fi-om  the  Clearinghouse 
concerning  the  employment  and  group  health  coverage  of  a  Medic- 
aid beneficiary,  the  beneficiary's  spouse,  or,  if  the  beneficiary  is  a 
dependent  child,  the  beneficiaiys  parents.  The  bill  sets  forth  proce- 
dures under  which  State  Medicaid  programs  may  obtain  this  infor- 
mation fi'om  the  Clearinghouse  as  well  as  procedures  for  the  main- 
tenance of  a  data  bank  by  the  Clearinghouse.  The  bill  also  directs 
employers  to  provide  information  relating  to  coverage  of  individuals 
(and  spouse  and  dependent  children)  under  the  employer's  group 
health  plan  to  the  Clearinghouse  and  provides  a  civil  monetary 
penalty  for  willful  and  repeated  failure  to  comply. 

Sec.  5118.  Medical  child  support 

Under  current  law.  State  Medicaid  agencies  must  enter  into  co- 
operative arrangements  with  the  State's  Child  Support  Enforce- 
ment agency  \inder  Title  IV-D  of  the  Social  Security  Act  with  re- 
spect to  the  enforcement  and  collection  of  rights  of  payment  for 
medical  care  by  or  through  a  parent.  States  must  also  reqmre  indi- 
viduals, as  a  condition  of  Medicaid  eligibility,  to  assign  to  the  State 
any  rights  to  support  for  the  purpose  of  medical  care  by  a  court  or 
administrative  order. 

The  Committee  bill  requires  States  to  have  in  effect  the  following 
laws  relating  to  medical  child  support:  (1)  a  law  that  prohibits  an 
insurer  fi'om  denying  enrollment  of  a  child  under  the  health  cov- 
erage of  the  child's  parent  on  the  ground  that  the  child  was  bom 
out  of  wedlock,  cannot  be  claimed  as  a  dependent  on  the  parent's 
Federal  income  tax  return,  or  does  not  reside  with  the  parent  or 
in  the  insurer's  service  area;  (2)  a  law  that  requires  an  insurer,  in 
any  case  in  which  a  parent  is  required  by  a  court  or  administrative 
order  to  provide  health  coverage  for  a  child  and  the  parent  is  eUgi- 
ble  for  family  coverage  through  the  insurer,  to  permit  the  parent 
and/or  child  to  enroll  regardless  of  enrollment  season  restrictions; 
(3)  a  law  that  requires  any  employer  doing  business  in  the  State 
that  provides  health  coverage  to  a  child  pursuant  to  court  or  ad- 
ministrative order  to  withhold  the  employee's  share  of  the  premium 
(up  to  the  maximum  permitted  by  the  Consumer  Credit  Protection 
Act);  (4)  a  law  that  prohibits  an  insurer  fi-om  imposing  special  re- 
quirements on  a  State  agency  acting  as  a  subrogee  or  agent  of  a 
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Medicaid  beneficiary;  (5)  a  law  that  requires  an  insiirer  to  facilitate 
payment  for  services  to  a  child  in  cases  where  the  child  has  health 
coverage  through  the  noncustodial  parent;  and  (6)  a  law  that  re- 
quires the  State  Medicaid  agency  to  garnish  wages,  or  withhold 
amounts  fi-om  State  tax  refunds,  to  individuals  who  are  subject  to 
a  medical  child  support  order,  have  received  payment  from  a  third 
party  of  the  costs  of  services  to  the  child,  and  have  not  reimbursed 
the  provider  or  the  other  parent  or  guar(Han. 

For  purposes  of  these  laws,  the  term  "insurer"  includes  an  entity 
offering  a  service  benefit  plan,  a  health  maintenance  organization, 
and  a  group  health  plan  under  ERISA. 

Part  5 — ^Assuring  proper  payments  to  disproportionate  share 

hospitals 

Sec.  5121.  Assuring  proper  payments  to  disproportionate  share  hos- 
pitals 

Under  current  law,  States  are  required  to  make  adjustments  to 
payments  for  inpatient  services  provided  to  Medicaid  patients  at 
hospitals  serving  disproportionate  nimibers  of  Medicaid  and  other  \ 
low-income  patients  with  special  needs.  States  have  broad  author- 
ity to  designate  "disproportionate  share"  (DSH)  hospitals.  However, 
a  hospital  is  deemed  to  be  a  DSH  hospital,  and  is  entitled  to  re- 
ceive pa5nnent  adjustments,  if  (1)  its  Medicaid  inpatient  utiHzation 
rate  is  at  least  one  standard  deviation  above  the  mean  Medicaid  in- 
patient utilization  rate  for  hospitals  receiving  Medicaid  pajnnents 
in  the  State,  or  (2)  the  hospital^s  low-income  utihzation  rate  ex- 
ceeds 25  percent.  There  is  no  restriction  on  the  amoimt  of  DSH 
payment  adjustments  any  DSH  facility  can  receive;  however,  the 
total  amount  of  DSH  payment  adjustments  in  any  State  may  not 
exceed  the  higher  of  (1)  12  percent  of  the  total  Medicaid  expendi- 
tures in  the  State  during  the  fiscal  year  or  (2)  the  total  amount  of 
DSH  payment  adjustments  made  by  the  State  during  FY  1992. 

The  Committee  is  concerned  by  reports  that  some  States  are 
making  DSH  payment  adjustments  to  hospitals  that  do  not  provide 
inpatient  services  to  Medicaid  beneficiaries.  The  purpose  of  the 
Medicaid  DSH  pa5nnent  adjustment  is  to  assist  those  facilities  with 
high  volumes  of  Medicaid  patients  in  meeting  the  costs  of  providing 
care  to  the  uninsured  patients  that  they  serve,  since  these  facilities 
are  imlikely  to  have  large  numbers  of  privately  insured  patients 
through  which  to  offset  their  operating  losses  on  the  uninsured.  It 
is  difficult  for  the  Committee  to  imderstand  how  the  payment  of  a 
Medicaid  DSH  pa3m[ient  adjustment  to  a  facihty  that  has  no  Medic- 
aid inpatients  can  be  justified  on  statutory  or  policy  groimds.  The 
Committee  bill  therefore  prohibits  States  fi-om  designating  a  hos- 
pital as  a  Medicaid  disproportionate  share  hospital  imless  at  least 
1  percent  of  the  facihty's  inpatient  days  are  attributable  to  Medic- 
aid patients. 

The  Committee  is  also  concerned  by  reports  that  some  States 
have  made  DSH  payment  adjustments  to  State  psychiatric  or  uni- 
versity hospitals  in  amoimts  that  exceed  the  net  costs,  and  in  some 
instances  the  total  costs,  of  operating  the  faciHties.  According  to 
such  reports,  once  received  by  the  State  hospital,  these  excess  Med- 
icaid DSH  payments  are  transferred  to  the  State  general  fund. 
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where  they  may  be  used  to  fund  pubUc  health  or  mental  health 
services,  to  draw  down  more  Federal  Medicaid  matching  funds,  or 
to  finance  other  functions  of  State  government,  such  as  road  con-  i 
struction  and  maintenance.  A  parallel  transaction  can  occur  at  the  ; 
local  level.  The  Medicaid  program  is  intended  to  assist  States  in  j 
paying  for  covered  acute  and  long-term  care  services  for  the  poor,  i 
In  the  view  of  the  Committee,  use  of  Federal  Medicaid  funds  for  { 
unrelated  purposes,  such  as  building  roads,  operating  correctional  ■ 
facilities,  balancing  State  budgets,  is  a  clear  abuse  of  the  program. 

The  Committee  bill  limits  the  amount  of  pajmient  adjustments  to  i 
State  or  locally-owned  or  operated  DSH  hospitals  to  the  costs  (as  i 
determine  by  the  Secretary)  these  facilities  incur  in  furnishing  in- 
patient or  outpatient  services  to  Medicaid-eligible  patients  and  un- 
insured patients,  net  of  any  payments  received  by  the  facility  imder 
Medicaid  (other  than  the  DHS  payment  adjustment)  and  any  out- 
of-pocket  pa3mients  received  from  uninsured  individuals.  For  this  I 
purpose,  payments  made  by  a  State  or  locality  to  a  hospital  for 
services  provided  to  indigent  patients  are  not  treated  as  a  source 
of  third  party  pa3mient. 

The  Committee  recognizes  that  this  limitation,  while  long  over-  ; 
due,  could  lead  to  dislocations  in  some  States  if  implemented  im-  ' 
mediately.  The  Committee  bill  is  therefore  effective  at  the  end  of 
the  State  fiscal  year  that  ends  during  1994  or,  in  the  case  of  a 
State  with  a  legislature  that  is  not  scheduled  to  have  a  regular  leg- 
islative  session  in  1994,  the  end  of  the  State  fiscal  year  that  ends  . 
during  1995.  * 

Subchapter  B — Miscellaneous  provisions 

Part  1 — Anti-fi-aud  and  abuse  provisions 

Sec.  5131.  Application  of  Medicare  rules  limiting  certain  physician  \, 
referrals  i 

Under  current  law,  physicians  with  certain  ownership  and/or 
compensation  arrangements  with  clinical  laboratories  are  prohib- 
ited fi-om  referring  Medicare  patients  to  these  clinical  laboratories.  I 
Section  5074  of  the  Committee  bill  extends  these  self-referral  prohi-  ^ 
bitions  to  other  designated  health  services.  The  Committee  bill  ap-  ^ 
plies  these  Medicare  rules  to  Medicaid. 

Sec.  5132.  Intermediate  sanctions  for  kickback  violations 

(a)  Penalty  for  kickbacks. — Under  current  law,  the  Federal  Gov-  t 
emment  is  authorized  to  sanction  violations  of  the  Medicare/Medic-  3 
aid  anti-kickback  statute,  section  1128B(b)  of  the  Social  Security  i 
act,  through  criminal  prosecution  or  exclusion  from  participation  in  | 
Medicare,  Medicaid,  and  the  Maternal  and  Child  Health  Block  i 
Grant.  Both  of  these  legal  remedies  are  extremely  serious  for  the 
health  care  provider  or  practitioner  involved.  In  order  to  foster  con- 
tinued enforcement  of  the  kickback  statute  while  ensuring  that  ap-  i 
propriate  sanctions  are  imposed,  the  Committee  bill  establishes  an  i 
intermediate  remedy.  The  Committee  bill  amends  the  existing  civil  ! 
monetary  penalty  authority  (section  1128A  of  the  Social  Security  p 
Act)  to  authorize  an  alternative  administrative  remedy  for  redress-  t 
ing  kickbacks  in  appropriate  cases.  Consistent  with  the  "patient  f 
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diunping"  civil  monetary  penalty  authority  (section  1867  of  the  So- 
cial Security  Act),  the  Secretary  would  be  authorized  to  impose  a 
penalty  of  up  to  $50,000  per  violation.  Also,  the  Secretary  woiild  be 
authorized  to  impose  an  assessment,  in  lieu  of  damages,  of  up  to 
twice  the  amount  of  illegal  remuneration,  irrespective  of  whether 
a  portion  was  for  legitimate  items  or  services.  This  new  civil  mone- 
tary penalty  authority  could  be  used  in  cases  initiated  by  the  Sec- 
retary after  the  date  of  enactment,  regardless  of  whether  the  illegal 
remuneration  was  offered,  paid,  solicited,  or  received  prior  to  or 
after  the  date  of  enactment.  The  Committee  observes  that  this  pro- 
vision merely  estabhshes  an  alternate  intermediate  remedy  to  re- 
dress practices  that  are  illegal  imder  current  law;  it  does  not  estab- 
lish a  new  category  of  conduct  deemed  to  be  illegal  or  impermis- 
sible. 

Authoriziation  to  act. — Under  ciirrent  law,  the  Secretary  is  per- 
mitted to  initiate  a  civil  money  penalty  proceeding  only  upon  au- 
thorization of  the  Attorney  General.  This  entails  obtaining  specific 
declinations  to  prosecute  a  case  from  both  criminal  and  civil  pros- 
ecutors. The  Committee  is  concerned  that  this  declination  process 
has  delayed  the  timely  imposition  of  civil  monetary  penalties  by  the 
Secretary. 

The  Committee  bill  authorizes  the  Secretary  to  initiate  a  civil 
monetary  penalty  action  one  year  after  a  case  is  presented  to  the 
Department  of  Justice  for  consideration  for  either  criminal  or  civil 
prosecution.  Should  the  Department  of  Justice  initiate  an  action  in 
a  U.S.  district  court  within  the  one  year  after  the  case  has  been 
presented  to  it,  the  Committee  bill  provides  that  the  Secretary  will 
defer  to  that  action  pending  judicial  resolution.  If,  at  the  end  of  the 
one  year  period,  the  Department  of  Justice  has  not  initiated  an  ac- 
tion but  indicates  a  desire  to  do  so  at  some  future  time,  the  Sec- 
retary would  have  the  option  either  to  defer  a  civil  monetary  pen- 
alty action  pending  the  disposition  of  the  future  criminal  or  civil  ac- 
tion, or  to  initiate  an  action  to  impose  civil  monetary  penalties.  The 
purpose  of  the  Committee  bill  is  to  facilitate  the  timely  and  efiec- 
tive  prosecution  of  Medicare  and  Medicaid  fraud  and  abuse  cases 
by  the  Federal  Government. 

Sec.  5133.  Requiring  maintenance  of  effort  for  State  Medicaid  fraud 
control  units 

Under  the  Committee  bill,  a  state  is  required  to  maintain  its  an- 
nual expenditures  for  Medicaid  Fraud  Control  units  at  an  amount 
not  less  than  the  amount  expended  for  such  a  unit  in  the  state  fis- 
cal year  ending  in  1992.  Under  the  bill,  this  amount  is  adjusted  an- 
nually to  reflect  the  percentage  increase  in  total  expenditures 
under  the  state  plan  over  this  base  year. 

Part  2 — Managed  care  provisions 
Sec.  5135.  Medicaid  managed  care  anti- fraud  provisions 

The  Committee  bill  contains  a  number  of  provisions  intended  to 
assure  the  integrity  of  the  process  of  contracting  with  Medicaid 
managed  care  plans;  to  protect  Federal  Medicaid  dollars  fi-om  di- 
version to  other  purposes  and  fi*om  absorption  by  financially  imsta- 
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ble  organizations;  and  to  protect  Medicaid  beneficiaries  fi-om  mar- 
keting fi*aud  and  profiteering. 

(a)  Prohibiting  affiliations  with  individuals  debarred  by  Federal 
agencies. — The  Committee  bill  prohibits  entities  contracting  with 
the  Medicaid  program  on  a  risk  basis  fi'om  having  as  a  director,  of- 
ficer, partner,  or  person  with  a  5  percent  or  greater  ownership  in-  \ 
terest,  any  person  (including  an  organization)  debarred  or  sus-  \ 
pended  by  the  Federal  Government,  pursuant  to  the  Federal  acqui-  | 
sition  regulation,  fi-om  government  contracting  or  subcontracting,  i 
or  any  affiliate  (within  the  meaning  of  the  Federal  Acquisition  Reg-  \ 
ulation)  of  such  a  person.  The  Committee  bill  also  prohibits  entities 
contracting  with  the  Medicaid  program  on  a  risk  basis  fi'om  having  ^ 
an  employment,  consulting,  or  other  agreement  with  such  a  person  \ 
for  the  provision  of  goods  and  services  that  are  significant  and  ma-  ) 
terial  to  the  organization's  obligations  under  its  Medicaid  risk  con-  r 
tract  with  the  State.  j 

(b)  Requirement  for  State  conflict-of-interest  safeguards  in  Medic-  | 
aid  risk  contracting. — The  Committee  bill  requires  States,  effective  f 
July  1,  1994,  to  certify  to  the  Secretary  that  they  have  in  effect  \ 
conflict-of-interest  safeguards  with  respect  to  officers  and  employ-  i 
ees  that  contract  on  a  risk  basis  with  organizations  under  the  Med- 
icaid program  that  are  at  least  as  effective  as  the  conflict  of  inter- 
est safeguards,  imder  section  27  of  the  Office  of  Federal  Procure- 
ment Policy  Act,  that  apply  to  Federal  procurement  officials  with 
comparable  responsibilities  with  respect  to  contracts  of  similar 
scope. 

(c)  Requiring  disclosure  of  financial  information. — The  Commit-  | 
tee  bill  requires  entities  contracting  with  the  State  on  a  risk  basis 
to  report  to  the  State  such  financial  information  as  the  Secretary 
or  the  State  may  require  to  demonstrate  a  fiscally  sound  operation.  ] 
The  bill  also  requires  these  entities  to  make  available  to  their  en-  i 
rollees  (and  enroUee  representatives),  upon  reasonable  request,  (1)  ^ 
the  financial  information  reported  to  the  State  regarding  the  fiscal  j 
soundness  of  its  operation,  including  the  fiscal  soundness  of  its  par- 
ent and  guaranteeing  organization,  if  any;  (2)  the  information  re- 
quired to  be  disclosed  under  sections  1124  (relating  to  ownership  { 
and  control)  and  1126  (relating  to  the  conviction  or  exclusion  of  ; 
owners  or  managing  employees)  of  the  Social  Security  Act;  and  (3)  [ 
a  description  of  transactions  between  the  entity  and  a  party  in  in-  \ 
terest  specified  in  section  1318(a)(3)  of  the  Public  Health  Service  I 
Act.  [ 

(d)  Prohibiting  marketing  fraud. — The  Committee  bill  directs  the  ) 
Secretary  to  prescribe  procedures  and  conditions  applicable  to  all  j 
Medicaid  risk  contractors  (as  she  has  done  in  with  respect  to  Medi-  r 
care  risk  contractors)  to  ensure  that,  before  an  individual  is  en-  |i 
rolled  with  the  entity,  the  individual  is  provided  accurate  and  suffi-  g 
cient  information  to  make  an  informed  decision  whether  or  not  to  i 
enroll.  i 

(e)  Requiring  adequate  equity  for-profit  entities. — The  Committee 
bill  reqxiires  that  for-profit  entities  contracting  with  the  State  on  a  1 
risk  basis  maintain  an  average  ratio  of  equity  capital  to  Medicaid  J 
capitation  payments  under  the  contract  of  not  less  than  a  minimum  s 
ratio  specified  by  the  Secretary.  The  Committee  bill  applies  the  i 
same  requirement  with  respect  to  related  for-profit  entities  that  n 
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subcontract  with  non-profit  entities  that  contract  with  the  State  on 
a  risk  basis. 

(f)  Requiring  adequate  provision  against  risk  of  insolvency. — The 
Committee  bill  requires  tiiat  HMO*s  contracting  with  State  Medic- 
aid programs  make  adequate  provision  against  the  risk  of  insol- 
vency which  meets  such  standards  as  the  Secretary  shall  prescribe. 
The  Committee  expects  that  these  standards  will  protect  Medicaid 
beneficiaries  and  Federal  Medicaid  dollars  to  the  same  extent  that 
current  Medicare  solvency  standards  protect  Medicare  beneficiaries 
and  Federal  Medicare  fiinds. 

(g)  Requiring  report  on  net  earnings  and  additional  benefits. — 
The  Committee  bill  requires  that  entities  contracting  with  States 
on  a  risk  basis  under  Medicaid  submit  a  report  to  the  State  and 
to  the  Secretary  not  later  than  12  months  afl:er  the  close  of  a  con- 
tract year  containing  (1)  a  financial  statement  of  the  entity's  net 
earnings  \inder  the  contract  during  the  contract  year  which  has 
been  audited  using  auditing  standards  established  by  the  Secretary 
in  consultation  with  the  States,  and  (2)  a  description  of  any  bene- 
fits (other  than  those  required  imder  the  contract  with  the  State) 
provided  to  the  Medicaid-eUgible  enrollees  during  the  contract  year. 
This  reporting  requirement  would  be  effective  for  contract  years 
(under  both  existing  and  new  contracts)  beginning  on  or  after  Octo- 
ber 1,  1993.  In  estabhshing  auditing  standards,  flie  Secretary  may 
accept  financial  statements  prepared  in  a  manner  consistent  with 
generally  accepted  accounting  principles,  if  the  use  of  those  prin- 
ciples will  achieve  the  purpose  of  protecting  the  financial  integrity 
of  the  Medicaid  program. 

The  Committee  recognizes  that,  in  the  case  of  plans  with  sub- 
stantial revenue  sources  other  than  the  Medicaid  program,  it  may 
be  difficult  to  disaggregate  the  costs  attributable  to  their  perform- 
ance imder  the  Medicaid  contract  fi-om  the  costs  attributable  to 
their  contracts  with  other  payors.  In  these  circimistances,  the  Com- 
mittee expects  that  the  Secretary  will  develop  auditing  standards 
that  will  provide  a  fair  estimation  or  apportionment  of  the  costs  at- 
tributable to  the  Medicaid  contract.  One  approach  the  Secretary 
may  choose  to  consider  is  the  use  of  rules  similar  to  the  Adjusted 
Comm\mity  Rate  (ACR)  provisions  in  the  Medicare  risk  contracting 
program.  Under  this  approach,  the  plan  would  calculate  its  ACR, 
based  on  the  items  and  services  furnished  to  Medicaid  bene- 
ficiaries, adjusted  for  intensity  and  use  of  services  by  those  bene- 
ficiaries.  Using  this  proxy  for  costs  attributable  to  the  Medicaid 
contract,  the  plan  would  then  compare  its  revenues  under  the  con- 
tract to  its  costs  to  calculate  net  earnings  under  the  contract  for 
purposes  of  this  reporting  requirement.  In  the  case  of  HMOs  that 
charge  one  rate,  prospectively  determined  and  pubhcly  reviewed  or 
approved  by  the  State  in  which  they  operate,  for  all  non-Medicare 
members  for  the  same  basic  benefits,  the  Secretary  may  choose  to 
request  the  HMO'S  prospective  net-earnings  rate. 

(h)  Report  on  net  earnings  of  contractors.—Under  current  law, 
j  Medicare  risk  contractors  are  required  to  apply  the  difference  be- 
tween their  average  per  capita  payments  under  Medicare  and  their 
adjusted  community  rate  to  the  provision  of  additional  benefits  to 
their  Medicare  enroUees.  There  is  no  comparable  requirement 
under  Medicaid,  and  no  limit  on  the  amount  an  entity  may  earn 
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under  a  Medicaid  risk  contract.  The  Committee  bill  directs  the  Sec- 
retary to  report  to  the  Congress,  within  6  months  after  enactment,  i 
on  the  earnings  of  entities  with  Medicaid  risk  contracts,  and  to  in- 
clude in  this  report  recommendations  on  options  for  requiring  these  : 
entities  to  dedicate  a  portion  of  their  earnings  to  the  provision  of  | 
additional  benefits  to  Medicaid-eligible  individuals  enrolled  with  ; 
the  entity.  The  Committee  expects  that,  in  preparing  this  report,  I 
the  Secretary  will  rely  on  information  from  a  representative  sample  I 
of  managed  care  plans,  including  both  for-profit  and  not-for-profit 
contractors,  as  well  as  plans  located  in  different  regions  of  the 
country.  I 

Sec.  5136.  Clarification  of  treatment  of  HMO  enrollees  in  computing  ; 
the  Medicaid  inpatient  utilization  rate  in  qualifying  hospitals 
as  disproportionate  share  hospitals 

Under  current  law.  States  are  required,  in  reimbursing  for  inpa-  ^ 
tient  services  delivered  to  Medicaid  beneficiaries,  to  make  payment  \ 
adjustments  to  hospitals  serving  disproportionate  nimibers  of  low- 
income  patients  with  special  needs.  One  test  of  whether  a  facility 
is  a  disproportionate  share  hospital  is  its  Medicaid  inpatient  utili- 
zation rate — i.e.,  the  number  of  inpatient  days  attributable  to  Med- 
icaid patients  in  a  period  over  the  total  number  of  inpatient  days 
over  that  period.  The  Committee  bill  clarifies  that,  in  determining  | 
a  hospital's  Medicaid  inpatient  utilization  rate  for  purposes  of  | 
qualifying  as  a  disproportionate  share  hospital  or  determining  the 
amount  or  level  of  payment  adjustments  to  be  made  to  the  facility, 
Medicaid-eligible  individuals  who  are  enrolled  in  health  mainte- 
nance organizations  or  other  entities  contracting  with  the  State  on 
a  risk  basis  are  to  be  counted  as  Medicaid  patients. 

Sec.  5137.  Extension  of  period  of  applicability  of  enrollment  mix  re- 
quirement to  certain  health  maintenance  organizations  provid- 
ing services  under  Dayton  area  health  plan 

Under  the  current  law.  States  may  contract  on  a  risk  basis  with 
health  maintenance  organizations  and  other  entities  to  provide  cov-  " 
ered  services  to  Medicaid  beneficiaries,  but  only  if  at  least  25  per-  • 
cent  of  the  individuals  enrolled  on  a  prepaid  basis  in  the  contract- 
ing HMO  or  entity  are  not  covered  under  Medicare  or  Medicaid. 
The  Secretary  is  currently  directed  to  waive  this  enrollment  mix  re- 
quirement with  respect  to  the  Health  Plan  Network,  an  unincor- 
porated association  affiliated  with  the  Dayton  Area  Health  Plan,  | 
Inc.,  through  January  31,  1994.  The  Committee  bill  extends  this  ( 
waiver  through  December  31,  1995. 

Sec.  5138.  Extension  of  Medicaid  waiver  for  Tennessee  primary  care  , 
network 

Under  current  law.  States  may  contract  on  a  risk  basis  with  i 
health  maintenance  organizations  and  other  entities  to  provide  cov-  f 
ered  services  to  Medicaid  beneficiaries,  but  only  if  at  least  25  per-  I 
cent  of  the  individuals  enrolled  on  a  prepaid  basis  in  the  contract-  i 
ing  HMO  or  entity  are  not  covered  under  Medicare  or  Medicaid.  \ 
The  Secretary  is  currently  directed  to  waive  this  enrollment  mix  re-  I 
quirement  with  respect  to  the  Tennessee  Primary  Care  Network  ( 
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through  January  31,  1994.  The  Committee  bill  extends  this  waiver 
period  through  December  31,  1995. 

Sec.  5139.  Waiver  of  application  of  Medicaid  enrollment  mix  re- 
quirement to  District  of  Columbia  Chartered  Health  Plan,  Inc 

Under  current  law,  States  may  contract  on  a  risk  basis  with 
health  maintenance  organizations  and  other  entities  to  provide  cov- 
ered services  to  Medicaid  beneficiaries,  but  only  if  at  least  25  per- 
cent of  the  individuals  enrolled  on  a  prepaid  basis  in  the  contract- 
ing HMO  or  entity  are  not  covered  under  Medicare  or  Medicaid. 
The  Committee  bill  directs  the  Secretary  to  waive  the  application 
of  this  enrollment  mix  requirement  with  respect  to  District  of  Co- 
lumbia Chartered  Health  Plan,  for  the  period  beginning  on  October 
1,  1992,  and  ending  on  December  31,  1995,  but  only  if  the  Sec- 
retary determines  that  the  Health  Plan  is  making  continuous  ef- 
forts and  progress  toward  achieving  compliance  with  the  require- 
ment. The  Committee  bill  does  not  authorize  the  Secretary  to  waive 
this  enrollment  mix  requirement  during  the  period  October  1,  1991, 
through  September  30,  1992. 

Sec.  5140.  Extension  of  Minnesota  prepaid  Medicaid  demonstration 
project 

Under  current  law,  the  Secretary  is  required  to  extend  waivers 
of  Medicaid  law  under  section  1115  of  the  Social  Security  Act  for 
the  Minnesota  Prepaid  Demonstration  Project  through  June  30, 
1996.  The  Committee  bill  extends  this  requirement  through  June 
30,  1998.  The  Committee  bill  also  authorizes  the  State  to  impose 
a  premium  on  Medicaid-eHgible  individuals,  whether  or  not  they 
are  enrolled  in  the  Prepaid  Medicaid  Demonstration  Project.  The 
amount  of  the  premium  may  not  exceed  10  percent  of  the  amoimt 
by  which  the  individual's  family  income  (less  expenses  for  the  care 
of  a  dependent  chQd)  exceeds  110  percent  of  Federal  poverty  level 
applicable  to  a  family  of  the  size  involved. 

Part  3 — Emergency  services  to  undocimiented  ahens 

Sec.  5141.  Increases  in  Federal  financial  participation  for  emer- 
gency medical  services  provided  to  undocumented  aliens  (Sec. 
5141) 

Under  current  law,  States  are  required  to  pay  for  care  and  serv- 
ices received  by  an  ahen  who  is  not  lawfully  admitted  for  perma- 
nent residence  or  otherwise  permanently  residing  in  the  U.S.  imder 
color  of  law  and  who  is  otherwise  ehgible  for  Medicaid  under  the 
State's  plan,  if  the  care  and  services  are  necessary  for  the  treat- 
ment of  an  emergency  medical  condition.  Federal  matching  pay- 
ments to  the  States  for  these  emergency  services  are  made  at  each 
State's  regular  matching  rate.  The  Committee  biU  raises,  with  re- 
spect to  eligible  States,  the  Federal  Medicaid  matching  rate  to  100 
percent  for  the  expenditures  for  these  services,  up  to  a  specified  al- 
lotment. Eligible  States  are  those  for  which  the  allotment  \mder 
section  204  of  the  Immigration  Reform  and  Control  Act  of  1986  (the 
State  Legalization  Impact  Assistance  Grant  (SLIAG)  program)  is  at 
least  1  percent  of  the  total  allotments  for  all  States  during  fiscal 
year  1993.  The  total  amount  available  imder  the  Committee  bill  is 
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$300  million  in  FY  1994;  each  eligible  State'  allotment  would  be 
the  same  percentage  the  State  receives  under  the  SLIAG  program 
in  FY  1993.  The  Committee  bill  is  effective  only  during  FY  1994. 

Sec.  5142.  Limiting  Federal  Medicaid  matching  payment  to  bona 
fide  emergency  services  for  undocumented  aliens  \ 

Under  current  law,  States  are  required  to  pay  for  care  and  serv- 
ices received  by  an  alien  who  is  not  lawfully  admitted  for  perma- 
nent residence  or  otherwise  permanently  residing  in  the  U.S.  under 
color  of  law  and  who  is  otherwise  eligible  for  Medicaid  under  the 
State's  plan,  if  the  care  and  services  are  necessary  for  the  treat- 1 
ment  of  an  emergency  medical  condition.  The  Committee  bill  clari- 
fies that  this  requirement  does  not  apply,  and  never  has  applied, ; 
to  services  related  to  an  organ  transplant  procedure.  The  bill  pro- 
hibits the  Secretary  from  disallowing  expenditures  made  for  care 
and  services  related  to  an  organ  transplant  furnished  before  the 
date  of  enactment. 

Part  4 — Miscellaneous  provisions  i 

Sec.  5144.  Increase  in  limit  on  Federal  Medicaid  matching  pay- 
ments to  Puerto  Rico  and  other  territories 

Under  current  law.  Federal  Medicaid  matching  pa3niients  to 
Puerto  Rico  are  limited  to  $79  million;  Virgin  Islands,  $2.6  million; 
Guam,  $2.5  milHon;  the  Northern  Mariana  Islands,  $750,000;  and 
American  Samoa,  $1.45  million.  Effective  for  FY  1994,  the  Commit-  1 
tee  bill  raises  the  payment  ceiling  for  Puerto  Rico  to  $104  million;  \ 
for  Virgin  Islands,  to  $3,425  milHon;  for  Guam,  to  $3.29  million;  for  I 
Northern  Mariana  Islands,  to  $990,000;  and  for  American  Samoa, 
to  $1.91  million.  For  FY  1995  and  subsequent  years,  the  Commit-  : 
tee  bill  increases  each  of  these  ceilings  by  the  percentage  increase 
in  the  medical  care  component  of  the  consumer  price  index  for  all 
urban  consumers.  j 

Sec.  5145.  Criteria  for  making  determinations  of  denial  of  Federal  \ 
Medicaid  matching  payments  to  States 

Under  current  law.  States  may  obtain  a  reconsideration  of  a  deci- 
sion by  the  Secretary  to  disallow  Federal  Medicaid  matching  pay- 
ments before  the  Departmental  Appeals  Board.  Under  the  Commit- 
tee bill,  if  the  Board  upholds  the  basis  for  the  disallowance,  the 
Board  shall  determine  whether  the  amoimt  of  the  disallowance 
should  be  reduced.  In  making  this  determination,  the  Board  shall 
take  into  account  (to  the  extent  the  State  makes  a  showing)  factors  j 
including  (1)  the  nature  of  the  basis  of  the  disallowance,  (2)  wheth- 
er the  amoxmt  of  the  disallowance  is  proportionate  to  the  error  or 
deficiency  on  which  the  disallowance  is  based,  (3)  whether  the  basis 
of  the  disallowance  constitutes  noncompUance  that  prevented  or 
materially  affected  the  provision  of  appropriate  services  of  eligible 
individuals,  and  (4)  whether  Federal  guidance  with  respect  to  the 
action  that  is  the  basis  for  the  proposed  disallowance  was  insuffi- 
cient and  the  State  made  good  faith  efforts  to  conform  its  action  to 
the  intent  of  the  applicable  Federal  statute  or  regulation.  The  Com- 
mittee bill  also  provides  that  no  disallowance  shall  be  taken  or 


219 

upheld  if  the  action  of  the  State  on  which  the  disallowance  wovdd 
be  based  is  consistent  with  its  approved  State  plan. 

Sec.  5146.  Renewal  of  unfunded  demonstration  project  for  pregnant 
women  and  children 

The  Committee  bill  extends  the  period  of  authorization  for  cer- 
tain projects  for  pregnant  women  and  children  first  enacted  in 
OBRA  89  from  three  to  five  years  and  changes  the  authorization 
fi-om  $10,000,000  in  each  of  fiscal  years  1990,  1991  and  1992  to  a 
total  of  $30,000,000,  for  the  period  of  the  demonstration.  The  provi- 
sion clarifies  that  the  Secretary  is  now  limited  only  by  the  five  year 
boundary  on  the  fiinding  of  such  projects  and  that  the  total  amount 
available  for  such  projects  is  $30,000,000  irrespective  of  the 
amoimt  or  year  in  which  the  first  federal  expenditure  was  made. 
The  reporting  date  is  changed  to  one  year  after  the  termination  of 
the  projects.  The  provision  is  effective  as  if  included  in  the  enact- 
ment of  OBRA  89. 

Sec.  5147.  Optional  Medicaid  coverage  of  TB-related  services  for  cer- 
tain TB-infected  individuals 

Under  current  law,  infection  with  TB  alone  is  not  a  basis  for  eh- 
gibility  for  Medicaid.  The  Committee  biU  estabhshes  an  option  for 
States  to  make  certain  TB-infected  individuals  ehgible  for  limited 
TB-related  services  and  to  receive  Federal  matching  payments 
under  Medicaid  at  the  State's  regular  matching  rate. 

Eligibility  is  limited  to  individuals  who  have  tested  positively  for 
TB  infection  and  whose  income  and  resources  do  not  exceed  the 
State's  maximum  amoimts  for  disabled  persons  under  the  State 
Medicaid  plan.  Services  are  limited  to  physician  services,  clinic 
services,  lab  and  X-ray  services,  case  management  services,  serv- 
ices to  encourage  completion  of  prescribed  drugs  (including  directly 
observed  therapy  services),  and  prescription  drugs.  Inpatient  serv- 
ices are  not  covered,  whether  for  acute  care  hospitalization  or  for 
long-term  care. 

The  incidence  of  TB  in  the  U.S.  has  ceased  to  decline  and  has, 
indeed,  increased  significantly  over  the  past  decade.  Compounding 
this  problem  is  the  increase  of  drug-resistant  TB,  complicating 
treatment  and  increasing  costs.  This  epidemic  is  especially  grave 
among  people  without  private  health  insvirance  and  poses  severe 
problems  for  institutions  that  serve  such  people.  As  was  noted  in 
a  recent  report  on  the  epidemic  in  New  York  City,  *TB  zeroes  in 
on  those  populations  whom  we  are  already  struggling — ^not  always 
successfully — to  serve,  spreading  most  quickly  among  those  af- 
flicted by  poverty,  homelessness,  or  HIV/AIDS.  Not  incidentally,  TB 
puts  an  enormous  strain  on  hospitals  and  health  care  providers  in 
New  York  City,  who  are  themselves  struggling  to  survive  in  an  era 
of  growing  demands  and  limited  resources."^ 

Because  of  CTirrent  categorical  restrictions  on  ehgibihty  for  Med- 
icaid, many  persons  with  TB  are  currently  imable  to  qualify  for 
benefits.  Since  many  untreated  persons  with  TB  are  infectious,  if 
such  limitations  on  ehgibility  postpone  or  interfere  with  treatment, 
there  may  be  consequences  not  just  for  the  individual  but  for  soci- 
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ety  and  public  health.  The  Committee  has  adopted  this  measiire  in 
order  to  provide  treatment  for  poor  Americans  infected  with  TB,  to 
aid  in  the  control  of  the  current  epidemic  of  tuberculosis,  and  to  as- 
sist hospitals  and  providers  throughout  the  U.S.  that  are  called 
upon  to  respond. 

The  Committee  has  included  in  this  provision  coverage  of  the 
basic  elements  of  outpatient  treatment  for  persons  who  have  tested 
positively  to  be  infected  with  TB.  Among  those  services  are  services 
to  observe  directly  the  intake  of  prescribed  drugs  (commonly  re- 
ferred to  as  directly  observed  therapy,  or  DOT).  The  Committee 
also  has  provided  for  reimbursement  for  other  services  (other  than 
room  and  board)  designed  to  ensure  completion  of  regimens  of  pre- 
scribed drugs  by  outpatients.  The  Committee  has  made  this  provi- 
sion in  an  effort  to  improve  the  rates  of  patients  who  complete  pre- 
scribed drug  treatment  and  to  decrease  the  rate  at  which  drug-re- 
sistant strains  of  TB  develop.  While  DOT  is  increasingly  rec- 
ommended routinely  for  all  patients^  other  innovative  methods  of 
encouraging  patients  to  complete  prescribed  drugs  have  been  sug- 
gested and  should  be  investigated. 

Sec.  5148.  Application  of  mammography  certification  requirements 
under  the  Medicaid  program 

Under  current  law.  States  may,  at  their  option,  cover  mammog- 
raphy services  under  their  Medicaid  programs.  The  Committee  bill 
requires  that  any  mammography  paid  for  under  Medicaid  be  con- 
ducted by  a  facility  that  has  a  certificate  (or  provisional  certificate) 
issued  by  the  Secretary  of  Health  and  Human  Services  under  the 
Mammography  Quality  Standards  Act  of  1992,  authored  by  this 
Committee  (found  at  section  354  of  the  Public  Health  Service  Act). 
Section  5063  of  the  Committee  bill  makes  a  parallel  change  with 
respect  to  Medicare. 

Sec.  5149.  Removal  of  sunset  on  extension  of  eligibility  for  working 
families 

Under  current  law.  States  are  required  to  continue  Medicaid  cov- 
erage for  families  who  lose  eligibility  for  cash  assistance  under  the 
Aid  to  Families  with  Dependent  Children  (AFDC)  program  because 
they  work  (or  increase  their  hours  of  work)  for  as  long  as  the  fami- 
lies continue  to  report  earnings,  but  no  longer  than  12  months. 
This  transitional  coverage  requirement  expires  on  September  30, 
1998.  The  Committee  bill  repeals  this  sunset  provision. 

Sec.  5150.  Extension  of  moratorium  on  treatment  of  certain  facilities 
as  institutions  for  mental  diseases 

The  Committee  bill  extends  until  December  31,  1995  a  morato- 
rium on  the  effectiveness  of  a  Secretarial  determination  that  the 
Kent  Community  Hospital  Complex  or  Saginaw  Commimity  Hos- 
pital is  an  Institution  for  Mental  Diseases. 


'^Dubler,  Bayer,  Landesman,  &  White,  A  Report  from  the  Working  Group  on  Tuberculosis  and 
HIV,  in  the  Tuberculosis  Revival,  p.  24  (1992). 
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Sec.  5150A,  Treatment  of  certain  clinics  as  federally-qualified 
health  centers 

Under  current  law.  States  are  required  to  cover  services  provided 
by  Federally-qualified  health  centers  and  to  reimburse  centers  100 
percent  of  the  costs  they  incur  in  providing  services.  Effective  July 
1,  1993,  the  Committee  bill  treats  entities  that  were  comprehensive 
Federally  funded  health  centers  under  the  Medicare  program  as  of 
January  1,  1990,  as  Federally-qualified  health  centers  for  purposes 
of  Medicaid. 

Sec.  5150B.  Nursing  home  reform 

(a)  Suspension  of  decertification  of  nurse  aide  training  and  com- 
petency evaluation  programs  based  on  extended  surveys. — Under 
current  law,  a  nurse  aide  training  and  competency  evaluation  pro- 
gram (or  a  nurse  aide  competency  evaluation  program)  may  not  be 
offered  by  or  in  a  nursing  facility  which,  within  the  previous  two 
years,  has  been  subject  to  an  extended  (or  partial  extended)  survey 
to  determine  a  facilit/s  compliance  with  the  requirements  of  the 
1987  nursing  home  law  ("OBKA  87").  The  Committee  bill  clarifies 
that  a  facility-based  nurse  aide  training  and/or  competency  evalua- 
tion program  may  be  offered  through  a  nursing  facility  if  the  ex- 
tended (or  partial  extended)  survey  conducted  on  such  facility 
shows  that  the  facility  is  in  compliance  with  the  applicable  require- 
ments of  OBRA  87. 

(b)  Requirements  for  consultants  conducting  reviews  of  use  of 
drugs. — Under  current  law,  an  independent,  external  consultant  is 
required  to  review  (on  an  annual  basis)  the  appropriateness  of  the 
written  drug  plan  of  each  nursing  facility  resident  receiving 
psychopharmacologic  drugs.  The  Committee  bill  specifies  that  in 
determining  whether  such  a  consultant  is  qualified  to  conduct  this 
review,  the  Secretary  is  to  take  into  account  the  needs  of  nursing 
facilities  to  have  access  to  the  services  of  such  a  consultant  on  a 
timely  basis. 

The  Committee  has  added  this  specification  to  the  OBRA  87  law 
in  response  to  the  provisions  of  the  Department  of  Health  and 
Human  Servicers  1992  proposed  regulations  to  implement  this  re- 
view requirement.  Under  the  proposed  regulations,  the  annual 
drug  plan  review  is  to  be  conducted  a  physician  who  has  training 
or  experience  in  geriatrics  and  psychopharmacology  (57  Fed.  Reg. 
4516,  4518  (February  5,  1992)).  It  is  the  Committee's  imderstand- 
ing  that  such  individuals  may  not  be  widely  available  across  the 
country  and  that  consequently,  some  nursing  facilities  may  have 
difficultly  in  securing  the  required  expert  services  on  a  timely 
basis.  It  is  the  Committee's  intent,  therefore,  in  including  this  new 
specification,  that  the  Secretary  consider,  in  developing  final  regu- 
lations, the  availability  of  professional  experts  to  nursing  facilities 
to  carry  out  the  annual  drug  review  plan  requirements  of  OBRA 
87.  Although  the  Committee  takes  no  view  as  to  the  appropriate 
credentials  or  experience  required  for  such  individuals,  it  does  in- 
tend that  the  Secretary's  regulations  allow  for  qualified  individuals 
to  whom  nursing  facilities  have  reasonable  access. 

(c)  Increase  in  minimum  amount  required  for  separate  deposit  of 
personal  funds. — Under  current  law,  a  nursing  facility  must  deposit 
any  amoxint  of  a  resident's  personal  funds  in  excess  of  $50  in  an 
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interest  bearing  account  (or  accounts)  that  is  separate  from  any  of 
the  faciht/s  operating  accounts  and  credits  all  interest  to  such  sep- 
arate account.  The  Committee  bill  raises  the  minimum  amount  to 
which  this  requirement  applies  to  $100. 

(d)  Due  process  protections  for  nurse  aides. — Under  current  law, 
States  are  required  to  establish,  maintain,  and  make  available  to 
the  public,  a  nurse  aide  registry  containing  information  about  all 
individuals  who  have  satisfactorily  completed  either  a  nurse  aide 
training  and  competency  evaluation  program  or  a  nurse  aide  com- 
petency evaluation  program.  Such  information  is  to  include  docu- 
mented findings  of  resident  neglect  or  abuse  or  misappropriation  of 
resident  property  involving  any  individual  listed  in  a  State  reg- 
istry. 

Current  law  further  requires  that  States  provide  for  a  process  for 
the  investigation  and  timely  review  of  allegations  of  resident  ne- 
glect or  abuse,  or  misappropriation  of  resident  property.  Such  a 
process  is  to  include  notice  of  the  allegations  made  to  the  individ- 
ual nurse  aide  involved  as  well  as  an  opportunity  for  a  hearing  for 
such  an  aide  to  rebut  such  allegations. 

The  Committee  bill  includes  two  provisions  designed  both  to 
allow  for  better  implementation  of  these  requirements  and  to  en- 
sure that  allegations  of  nurse  aide  misconduct  are  appropriately 
and  fairly  addressed. 

(1)  Prohibiting  State  From  Including  Undocumented  Allegations 
in  Nurse  Aide  Registry. — As  noted  above,  current  law  states  what 
information  is  to  be  included  in  State  nurse  aide  registries.  The 
Committee  bill  specifies  what  information  is  not  to  be  included  in 
such  registries:  any  allegations  of  resident  abuse  or  neglect  or  mis- 
appropriation of  resident  property  that  are  not  specifically  docu- 
mented by  a  State. 

(2)  Due  Process  Requirements  for  Rebutting  Allegations. — ^As  also 
noted  above,  current  law  outlines  the  components  that  are  to  be  in- 
cluded in  the  State  process  for  the  investigation  and  review  of  alle- 
gations of  misconduct  made  against  nurse  aides.  The  Committee 
bill  clarifies  that  this  process  is  to  include: 

(i)  Written  notice  of  the  allegations  (including  a  statement  of 
the  availabihty  of  a  hearing  to  rebut  the  allegations)  to  the  in- 
dividual aide  involved; 

(ii)  An  opportunity  for  such  individual  to  have  a  hearing  on 
the  record;  and  (iii)  a  written  finding  by  a  State  as  to  accuracy 
of  the  allegations. 

Subchapter  C — Miscellaneous  and  Technical  Corrections  Relating 

to  OBRA-~1990 

Sec.  5151.  References  in  subchapter;  effective  date 

The  Committee  bill  provides  that  the  amendments  in  this  Sub- 
chapter are  generally  effective  as  if  included  in  the  enactment  of 
OBRA  90. 

Sec.  5152.  Corrections  relating  to  section  4402  (enrollment  under 
group  health  plans) 

The  Committee  bill  corrects  an  erroneous  reference  in  section 
1906  of  the  Social  Security  Act,  which  requires  Medicaid  payment 
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of  premiiims  and  cost-sharing  for  enrollment  in  group  health  plans 
where  cost-effective. 

Sec.  5153.  Corrections  relating  to  section  4501  (low-income  medicare 
beneficiaries) 

The  Committee  bill  corrects  technical  errors  in  section  4501  of 
OBRA  90,  relating  to  the  phase-in  of  Medicaid  pajnnents  for  Medi- 
care premiums  for  certain  individuals  with  income  below  120  per- 
cent of  the  official  poverty  line. 

Sec.  5154.  Corrections  relating  to  section  4601  (child  health) 

The  Committee  bill  makes  technical  corrections  to  section  4601 
of  OBRA  90,  relating  to  eligibility  of  children  for  Medicaid  cov- 
erage. 

Sec.  5155.  Corrections  relating  to  section  4602  (outreach  locations) 

The  Committee  bill  corrects  erroneous  references  in  section 
1902(a)(55)  of  the  Social  Security  Act,  relating  to  mandatory  use  of 
outreach  locations  other  than  welfare  offices.  The  Committee  bill 
also  deletes  imnecessary  language  from  section  1902(1)(1)  of  the 
Act,  which  describes  poverty  level-related  pregnant  women,  infants, 
and  children,  to  clarify  that  States  are  not  required  to  determine 
whether  these  individuals  are  eligible  for  Aid  to  FamiHes  with  De- 
pendent Children. 

Sec.  5156.  Corrections  relating  to  section  4604  (payment  for  hospital 
services  for  children  under  6  years  of  age) 

The  Committee  bill  makes  technical  corrections  to  references  in 
sections  1902(a)(10),  1902(s),  and  1923(a)(2)(C)  of  the  Social  Secu- 
rity Act  relating  to  payments  for  hospital  services  for  children 
under  6. 

Sec.  5157.  Corrections  relating  to  section  4703  (payment  adjust- 
ments for  disproportionate  share  hospitals) 

The  Committee  bill  corrects  technical  errors  in  section  1923  of 
the  Social  Security  Act,  relating  to  payment  adjustments  for  dis- 
proportionate share  hospitals. 

Sec.  5158.  Corrections  relating  to  section  4704  (Federally-qualified 
health  centers) 

The  Committee  bill  corrects  technical  errors  in  references  in  sec- 
tions 1903(m)  and  1905(1)  relating  to  Federally-qualified  health 
centers. 

Sec.  5159.  Corrections  relating  to  section  4708  (substitute  physi- 
cians) 

The  Committee  bill  conforms  Medicaid  pohcy  relating  to  pay- 
ments for  substitute  physician  services  to  Medicare  policy  set  forth 
in  section  5013(b)  of  the  Committee  bill. 


Sec.  5160.  Corrections  relating  to  section  4711  (home  and  commu- 
nity care  for  frail  elderly) 

The  Committee  bill  makes  technical  and  minor  corrections  to  sec- 
tion 1929  of  the  Social  Security  Act,  relating  to  home  and  commu- 
nity care  for  functionally  disabled  elderly  individuals. 

Sec.  5161.  Corrections  relating  to  section  4712  (community  sup- 
ported living  arrangement  services) 

The  Committee  bill  makes  technical  and  minor  corrections  to  sec- 
tion 1930  of  the  Social  Security  Act,  relating  to  commimity  sup- 
ported living  arrangements  services  to  developmentally  disabled  in- 
dividuals. 

Sec.  5162.  Corrections  relating  to  section  4713  (COBRA  continu- 
ation coverage) 

The  Committee  bill  corrects  technical  errors  in  references  in  sec- 
tions 1902(a)(10)  and  1902(u)  of  the  Social  Security  Act  relating  to 
COBRA  continuation  coverage. 

Sec.  5163.  Corrections  relating  to  section  4716  (Medicaid  transition 
for  family  assistance) 

The  Committee  bill  corrects  an  erroneous  reference  in  section 
4716(a)  of  OBRA  90. 

Sec.    5164.    Corrections    relating    to    section    4723  (Medicaid 
spenddown  option) 

The  Committee  bill  makes  technical  corrections  to  section 
1903(f)(2)  of  the  Social  Security  Act,  relating  to  the  Medicaid 
spenddown  option  for  families. 

Sec.  5165.  Corrections  relating  to  section  4724  (Optional  State  dis- 
ability determinations) 

The  Committee  bill  corrects  erroneous  references  in  section 
1902(v)  of  the  Social  Security  Act,  relating  to  optional  State  disabil- 
ity determinations. 

Sec.  5166.  Corrections  relating  to  section  4732  (special  rules  for 
health  maintenance  organization) 

The  Committee  bill  corrects  an  error  in  section  1903(m)  of  the 
Social  Security  Act,  relating  to  special  rules  for  HMOs. 

Sec.  5167.  Corrections  relating  to  section  4741  (home  and  commu- 
nity-based waivers) 

The  Committee  bill  clarifies  that  waivers  granted  imder  the  au- 
thority of  section  1915(d)  may  include  waivers  of  fi-eedom  of  choice 
insofar  as  they  relate  to  the  provision  of  case  management  services 
and  the  State  provides  satisfactory  assurances  that  the  waiver  will 
not  substantially  limit  access  to  such  case  management  services. 

Sec.  5168.  Correction  relating  to  section  4744  (frail  elderly  waivers) 

The  Committee  bill  clarifies  that  the  provisions  of  section  1924 
(relating  to  spousal  impoverishment  protections)  apply  to  individ- 
uals receiving  services  fi"om  On  Lok  Senior  Health  Services  imder 
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waivers  authorized  under  section  603(c)  of  the  Social  Security 
Amendments  of  1983,  P.L.  98-21. 

Sec.  5169.  Corrections  relating  to  section  4747  (coverage  of  HIY- 
positive  individuals) 

The  Committee  bill  makes  technical  corrections  to  the  authoriza- 
tion for  two  demonstration  projects  to  provide  Medicaid  coverage 
for  HIV-positive  individuals  contained  in  section  4747  of  OBRA  90. 

Sec.  5170.  Corrections  relating  to  section  4751  (advance  directives) 

The  Committee  bill  clarifies  that  the  advance  directives  require- 
ment applies  to  entities  contracting  with  Medicaid  on  a  risk  basis 
that  are  not  health  maintenance  organizations  vmder  section  1310 
of  the  Public  Health  Service  Act. 

Sec.  5171.  Corrections  relating  to  section  4752  (physician's  services) 

The  Committee  bill  clarifies  that  delivering  services  in  an  emer- 
gency room  of  a  hospital  participating  in  Medicaid  is  one  of  the 
groimds  on  which  a  physician  may  qualify  to  receive  Medicaid  pay- 
ments for  providing  services  to  eligible  children  or  pregnant 
women. 

Sec.  5172.  Corrections  relating  to  section  4801  (nursing  home  re- 
form) 

The  Committee  bill  makes  minor  and  technical  corrections  to  sec- 
tion 1919  of  the  Social  Security  Act  relating  to  nursing  home  re- 
form. 

Sec.  5173.  Other  technical  corrections 

The  Committee  bill  makes  technical  corrections  to  sections 
1905(o)  and  1915(d)  the  Social  Security  Act. 

Sec.  5174.  Corrections  to  designations  of  new  provisions 

The  Committee  bill  makes  technical  corrections  to  designations 
of  new  provisions  in  Title  XIX  of  the  Social  Security  Act  made  by 
OBRA  90. 

Chapter  2 — Universal  Access  to  Childhood  Immunizations  Program 

(UAIP) 

Sec.  5181.  Establishment  of  Entitlement  and  Monitoring  Programs 
with  Respect  to  Childhood  Immunizations 

Childhood  immimization  is  generally  agreed  to  be  one  of  the 
most  cost-effective  medical  procedures.  Even  though  the  cost  of  this 
service  has  risen  dramatically  over  the  last  decade  (fi-om  approxi- 
mately $24  to  approximately  $240),  protection  against  such  once- 
common  diseases  as  polio,  whooping  cough,  and  measles  still  is  es- 
timated to  save  as  much  as  $90  for  every  dollar  invested. 

Unfortmately,  although  it  is  virtually  universally  recommended, 
immimization  of  yoimg  children  is  very  low  in  many  areas  and 
many  groups  in  the  U.S.  While  comprehensive  data  are  difficult  to 
obtain,  sample  data  indicate  that  age-appropriate  immimization 
may  be  as  low  as  40  percent  nationwide  and  as  low  as  10  percent 
ID  some  inner-city  areas. 
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The  resiilt  of  such  seriously  inadequate  immunization  rates  is  all 
too  apparent.  Recent  outbreaks  of  measles  have  occurred  around 
the  nation  have  resulted  in  costly  hospitalization,  disabiUty,  and 
death.  The  Centers  for  Disease  Control  and  Prevention  (CDC)  has 
estimated  that  the  recent  outbreak  of  measles — a  completely  pre- 
ventable disease — ^resulted  in  55,000  cases  of  measles,  44,000  hos- 
pital days,  and  130  deaths,  at  an  overall  direct  cost  of  $150  million. 

The  cause  of  such  low  immunization  rates  is  complex.  During  the 
last  twelve  years,  the  cost  of  a  full-course  of  immimizations  has 
risen  dramatically  because  of  increased  vaccine  prices,  new  excise 
taxes,  and  the  approval  of  additional  vaccines.  At  the  same  time  as 
these  costs  have  risen,  however,  the  Federal  support  for  immuniza- 
tion programs  has  not  kept  pace.  The  result  has  been  an  eviscera- 
tion of  clinic  and  outreach  services  by  State  and  non-profit  agen- 
cies. 

Compunding  this  problem  is  the  increasingly  common  shift  of  pa- 
tients from  private  practices  into  pubHc  clinics.  Pediatricians  treat- 
ing patients  without  insurance  for  vaccine  benefits  recognize  that 
the  $240-per-child  cost  of  vaccines  alone  is  a  significant  out-of-pock- 
et expense  for  many  famihes  and  increasingly  refer  these  patients 
to  pubUc  clinics  at  which  vaccines  are  free.  This  shift  has  three  sig- 
nificant disadvantages:  First,  the  influx  of  new  patients  is  overload- 
ing already  underfunded  pubUc  clinics.  Second,  the  care  of  these 
patients  becomes  fragmented  between  providers.  And  third,  there 
is  evidence  that  many  of  the  children  referred  from  private  practi- 
tioners do  not  reach  public  clinics  in  a  timely  manner,  leaving  them 
imimmunized  for  long  periods  of  time. 

(a)  In  general. — Section  5181  establishes  a  new  Subtitle  3  of  Title 
21  of  the  Public  Health  Service  (PHS)  Act  dealing  with  childhood 
immunizations,  entitled  "Entitlement  and  Monitoring  Programs 
with  Respect  to  Childhood  Immimizations." 

Part  A — Entitlement  progam 

Sec.  2151.  Delivery  to  States  of  sufficient  quantities  of  pediatric  vac- 
cines 

Section  2151  establishes  a  new  Universal  Access  to  Immxmiza- 
tions  Program  (UAIP),  imder  which  the  Secretary  of  HHS  will  pro- 
vide adequate  amounts  of  vaccine  to  each  State  to  immimize  fiiUy 
every  eligible  child  within  the  State.  Eligible  children  are  defined 
to  be  children  eUgible  for  Medicaid,  children  without  any  form  of 
health  insurance  (including  indemnity  plans,  pre-paid  plans,  and 
ERISA  plans),  children  with  insurance  but  without  coverage  under 
those  plans  for  immunization,  or  children  who  are  Indians. 

The  Committee  has  undertaken  this  new  obligation  in  an  effort 
to  lower  rates  of  disease  and  to  increase  rates  of  immunization. 
While  the  Committee  notes  that  there  are  significant  additional 
measures  that  must  be  undertaken  in  order  to  accomplish  these 
goals  (see  provisions  for  immunization  infrastructiu-e,  described  at 
Part  C,  below),  the  Committee  believes  that  the  provision  of  free 
vaccine  to  children  who  do  not  have  third-party  insurance  for  it 
will  eliminate  any  possible  vaccine  cost  barriers  that  may  exist  and 
will  lessen  the  procrastination  by  parents  that  results  in  failure  to 
immunize  children  in  a  timely  manner.  The  Committee  recognizes 
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that  there  is  legitimate  concern  about  the  potential  \mder  this  pro- 
gram that  the  federal  government  will  provide  free  vaccine  to  chil- 
dren whose  famihes  can  afford  immunization.  However,  the  Com- 
mittee believes  that  the  benefits  to  society  of  immimizing  all  chil- 
dren, regardless  of  income,  against  preventable  childhood  diseases 
far  outweigh  the  risk  that  some  children  may  receive  free  vaccine 
even  though  they  may  be  able  to  afford  to  pay  for  it. 

Sec.  2152.  Entitlements 

Section  2152  establishes  this  Program  as  an  entitlement  program 
and  describes  the  entitlements  provided. 

States  are  entitled  to  have  the  Secretary  provide  sufficient  vac- 
cine to  immiinize  all  eligible  children.  This  obligation  is  undertaken 
by  the  Federal  government  in  advance  of  appropriations  acts  and 
is  binding  regardless  of  the  availability  of  appropriated  funds  or  of 
discretely  segregated  or  named  funds  or  accounts.  The  Committee 
has  adopted  this  entitlement  approach  because  it  believes  that  the 
commitment  to  provide  vaccine  against  preventable  disease  must 
be  constant  and  certain  and  that  States  that  come  to  rely  on  the 
Federal  promise  to  provide  vaccine  must  be  protected  against  pos- 
sible shortfalls.  Funding  by  any  other  mechanism  is  inherently  less 
reliable  than  the  guarantee  that  is  authorized  here  and  could  place 
States  and  their  citizens  at  risk  of  outbreaks  of  serious  disease. 

In  addition  to  the  States'  entitlement  to  adequate  amounts  of 
vaccine,  Section  2152  also  establishes  entitlements  of  children  and 
health  care  providers.  As  a  condition  to  participation  in  the  UAIP, 
the  States  must  agree  that  every  eligible  child  in  the  State  has  an 
entitlement  to  receive  vaccine  without  charge  and  that  every  pro- 
gram-registered provider  has  an  entitlement  to  receive  vaccine  for 
administration  to  eligible  children. 

The  Committee  has  provided  these  additional  entitlements  as  a 
means  to  ensure  that  the  UAIP  reaches  all  children  and  all  wiUing 
providers.  While  providers  are  not  required  to  participate  in  the 
Program,  States  may  not  restrict  the  availability  of  free  vaccine  if 
a  provider  is  willing  to  participate  and  is  otherwise  qualified  to  ad- 
minister immunizations  under  applicable  law.  The  Committee 
seeks  to  forestall  any  attempt  by  a  State  to  require  that  patients 
be  referred  from  a  qualified,  willing  provider  to  another  site.  The 
Committee  does  so  because  it  believes  that  such  referrals  often  re- 
sult in  a  postponement  of  immunization  or  failure  to  immunize. 
The  Committee  also  seeks  to  assure  continued  freedom  of  choice  of 
providers  for  eligible  children. 

The  Committee  recognizes  that  enforcement  of  the  entitlement 
rights  for  providers  may,  in  many  cases,  be  of  httle  value  to  provide 
but  great  value  to  the  eUgible  children  who  may  wish  to  be  served 
by  that  provider.  The  Committee  has,  therefore,  provided  for  en- 
forcement of  that  right  by  representatives  of  eligible  children. 

Section  2152  also  establishes  the  effective  date  of  the  UAIP  enti- 
tlements to  be  October  1,  1994.  In  addition,  the  UAIP  entitlements 
are  limited  to  the  extent  that  there  is  a  purchase  contract  in  place 
with  manufacturers  of  vaccine.  This  latter  Umitation  is  provided 
only  for  situations  in  which  it  is  truly  not  possible  for  the  Secretary 
to  negotiate  a  contractual  arrangement  for  the  purchase  of  vaccine, 
and  the  Committee  emphasizes  that  it  beheves  that,  once  under- 
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taken,  the  Federal  commitment  to  the  States  and  to  the  eUgible 
children  in  the  State  should  be  interrupted  only  in  the  most  serious 
circumstances. 

Section  2152  also  provides  for  submission  of  an  application  by 
the  State  in  order  to  participate  in  the  UAIP.  Entitlements  begin 
upon  submission  of  an  acceptable  application,  and  the  Secretary 
must  review  the  application  within  30  days  of  its  receipt.  (If  the  ap- 
plication is  not  denied  within  30  days,  it  is  deemed  to  have  been 
accepted.)  If  an  appHcation  is  determined  by  the  Secretary  to  be 
unacceptable  and  is  subsequently  resubmitted  in  an  acceptable 
form,  the  Secretary,  at  her  discretion,  may  provide  that  the  entitle- 
ments under  this  section  begin  either  at  the  time  that  the  initial 
appHcation  was  submitted  or  at  the  time  that  the  acceptable  appli- 
cation was  submitted.  The  Committee  has  provided  for  this  discre- 
tionary judgment  in  an  effort  to  give  the  Secretary  the  authority 
to  allow  the  correction  of  good-faith  or  insubstantial  errors  without 
penahzing  States  or  eligible  children;  if,  however,  the  Secretary 
finds  that  the  States  are  not  proposing  to  comply  with  the  require- 
ments of  the  UAIP,  the  Secretary  is  not  required  to  honor  requests 
for  free  vaccine. 

Sec,  2153.  Voluntary  participation  of  health  care  providers 

Section  2153  estabhshes  the  conditions  imder  which  providers 
may  participate  in  the  UAIP.  These  conditions  are  simple,  and  the 
Committee  intends  that  both  the  Secretary  and  the  States  imple- 
ment them  in  a  similarly  simple  manner  so  as  to  encourage  provid- 
ers to  participate  and  yet  maintain  accountability  for  the  Program. 

Providers  (defined  as  any  care  authorized  or  allowed  under  State 
law  to  administer  vaccines)  are  required  simply  to  submit  an  appli- 
cation to  participate  in  the  Program.  The  providers  must  agree  to 
ask  parents  if  the  child  is  eligible  for  the  UAIP,  maintain  records 
as  the  Secretary  requires,  and — upon  request — ^make  the  records 
available  to  the  State.  Records  are  intended  only  to  be  used  for 
purposes  of  audit  of  the  Program.  Providers  also  must  agree  not  to 
charge  for  vaccine  suppHed  by  the  UAIP.  Providers  may,  however, 
charge  for  the  administration  of  the  vaccine,  although  providers 
must  agree  not  to  turn  away  an  eligible  child  if  the  parent  certifies 
that  the  parent  is  unable  to  pay  the  administration  charge. 

Providers  are  not  required  to  administer  free  vaccine  to  every  eli- 
gible child  who  seeks  immunization.  While  the  Committee  hopes 
that  providers  participating  in  the  UAIP  will  endeavor  to  make  Im- 
munization services  widely  available,  the  Committee  also  recog- 
nizes that  providers  have  legitimate  interests  in  limiting  their 
practices  to  a  manageable  volume  and  that  attempts  to  require  pro- 
viders to  serve  all  children  could  result  inadvertently  in  fewer  pro- 
viders being  willing  to  participate  in  the  Program. 

Providers  also  are  not  required  to  verify  information  given  to 
them  by  parents.  If  parents  claim  that  a  child  is  eligible  for  the 
Program  as  a  member  of  one  of  the  enumerated  classes  of  eligible 
children,  the  provider  need  not  seek  additional  corroboration  of 
that  claim.  The  Committee  recognizes  that  this  policy  is  likely  to 
allow  some  mistsdten  or  fraudulent  claims  to  be  made  by  parents, 
but  the  Committee  behoves  that  a  reqmrement  that  providers  act 
as  investigators  or  as  regulators  in  this  instance  would  result  in 
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significant  disincentives  for  providers  to  participate  and  for  parents 
to  seek  services.  Rather  than  risk  this  outcome,  which  would  per- 
petuate current  Low  immunization  rates,  the  Committee  acknowl- 
edges that  some  free  vaccine  may  go  to  ineligible  children. 

Sec.  2154.  Intrastate  Distribution  of  Pediatric  Vaccines 

Section  2154  establishes  general  measures  for  the  distribution  of 
pediatric  vaccines  by  the  States.  In  general,  the  Secretary  is  re- 
quired to  establish  criteria  for  the  delivery  of  vaccines  to  providers 
within  six  months  of  enactment. 

These  criteria  are  to  include  measures  to  encourage  private 
health  care  providers  and  Indian  health  providers  to  participate  in 
the  UAIP.  These  criteria  are  also  to  take  into  account  the  abiUty 
of  parents  to  speak  English  and  to  require  that  States  have  a  plan 
to  administer  vaccines  through  providers  who  can  communicate 
with  the  intended  populations. 

In  general,  the  Committee  intends  that  existing  effective  dis- 
tribution systems  within  states  should  be  left  in  place. 

Sec.  2155.  General  provisions 

Section  2155  provides  for  establishment  of  standards  of  compli- 
ance for  States  and  providers  under  the  UAIP.  The  Secretary  is  re- 
quired to  establish  such  standards  within  six  months  of  enactment. 

Those  States  with  laws  in  effect  as  of  May  1,  1993,  that  require 
that  some  or  all  insurance  plans  require  some  coverage  with  re- 
spect to  vaccine  are  not  allowed  to  modify  or  repeal  such  laws  in 
a  manner  that  reduces  the  amoimt  of  currently  required  coverage. 
States  that  modify  or  repeal  such  laws  in  sucli  a  manner  will  lose 
their  entitlement  to  free  vaccine  under  the  UAIP.  As  with  the  pro- 
visions of  5181(d)  (described  below),  the  Committee  has  adopted 
this  requirement  to  forestall  any  attempts  to  decrease  the  amount 
of  private  insurance  coverage  that  currently  exists  for  vaccine.  The 
Committee  has  crafted  this  legislation  to  have  a  limited  pool  of  eli- 
gible children  and  does  not  intend  States  or  private  insurers  to 
shift  costs  now  borne  by  private  third-party  payors  onto  the  UAIP. 

Additionally,  as  of  1998,  the  Secretary  may  provide  free  vaccine 
only  to  those  States  that  are  operating  a  vaccine  registry  in  accord- 
ance with  Part  B  (described  below). 

Sec.  2156.  State  option  regarding  immunization  of  additional  cat- 
egories of  children 

Section  2156  establishes  a  State  option  regarding  immiinization 
of  additional  categories  of  children  within  the  State.  States  may 
elect  to  purchase  vaccine  at  the  price  negotiated  by  the  Secretary. 
If  a  State  elects  this  option,  it  must  include  in  its  application  for 
the  UAIP  (under  section  2152)  description  of  the  categories  of  chil- 
dren to  be  served,  provide  the  Secretary  with  estimates  of  the  vac- 
cine needed,  and  agree  to  serve  these  children  to  the  same  extent 
and  in  the  same  manner  as  it  serves  eligible  children  imder  the 
UAIP.  The  Secretary's  obligation  to  provide  vaccine  under  this  op- 
tion is  limited  to  the  vaccine  that  has  been  made  available  under 
manufacturers'  contracts  (described  in  Section  2158,  below).  If  mul- 
tiple contracts  with  multiple  prices  are  in  effect,  the  Secretary  is 
authorized  to  determine  which  contract  is  available  to  States  elect- 
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ing  this  option.  The  Committee  does  not  intend  to  Hmit  State's  cur- 
rent ability  to  negotiate  independently  for  vaccine  purchasers,  if 
they  do  not  elect  this  option. 

Sec,  2157.  State  application  for  vaccines 

Section  2157  estabUshes  general  provisions  for  States*  applica- 
tions for  vaccine.  If  a  State  has  not  applied  for  vaccine  under  the 
UAIP  by  1998,  the  Secretary  must  terminate  payment  to  the  State 
under  the  Preventive  Health  Services  Block  Grant  (Title  19  of  the 
PHS  Act),  unless  the  State  already  has  a  program  of  free  vaccine 
for  eligible  children  or  has  met  the  Year  2000  goals  for  immimiza- 
tion  of  children  under  the  age  of  2. 

Sec.  2158.  Contracts  with  manufacturers  of  pediatric  vaccines 

Section  2158  establishes  provisions  regarding  the  Secretar/s  con- 
tracts with  manufacturers  of  pediatric  vaccines.  The  Secretary  is 
required  to  enter  periodically  into  negotiations  with  manufacturers 
of  such  vaccines  to  maintain  contracts  to  purchase  vaccines  for 
States  entitled  to  receive  them  for  eligible  children  and  to  allow 
purchase  by  States  exercising  State  options  (as  described  in  Section 
2156,  above).  The  Secretary  is  to  enter  into  initial  negotiations 
within  six  months  of  enactment. 

In  negotiating  the  purchase  price  for  these  vaccines,  the  Sec- 
retary is  to  allow  for  a  reasonable  profit  for  manufacturers.  In  de- 
termining a  reasonable  cost/profit,  the  Secretary  is  to  consider  the 
costs  of  research,  development,  and  production  of  the  vaccine;  the 
costs  of  research  and  development  of  new  and  improved  vaccines; 
and  the  costs  of  shipping  and  handhng.  Information  suppUed  by  a 
manufacturer  for  these  purposes  shall  be  treated  in  a  confidential 
manner  by  the  Secretary  and  penalties  are  provided  for  breaches 
of  that  confidentiality.  The  Secretary  is  also  to  negotiate  a  contract 
that  provides  for  shipping  and  handling  of  the  vaccine  and  may  not 
agree  to  a  contract  tiiat  imposes  subsequent  additional  charges  for 
delivery.  The  Secretary  is  also  to  negotiate  for  the  maintenance  of 
a  six-month  supply  (or  a  "stockpile")  of  vaccines  to  meet  imantici- 
pated  needs  for  vaccines.  The  Secretary  may  enter  into  or  dechne 
to  enter  into  contracts  and  may,  with  the  consent  of  the  manufac- 
turers involved,  modify  or  extend  contracts.  Contracts  are  to  be  for 
an  agreed  duration  and  may  be  for  periods  in  advance  of  appropria- 
tions. The  Secretary  shall,  as  appropriate,  enter  into  a  contract 
with  each  manufacturer  that  meets  the  terms  and  conditions  of  the 
Secretary  (including  terms  and  conditions  regarding  safety,  quality, 
and  price)  and  the  Secretary  may  provide  for  different  prices  under 
each  contract. 

The  Committee  recognizes  that  vaccine  manufacturers  are,  in 
general,  commercial  entities  and,  as  such,  they  require  return  on 
investment  as  well  as  that  certain  information  be  maintained  in  a 
marmer  that  prevents  xmfair  competition.  The  Committee  intends 
that  the  Secretary's  negotiations  accommodate  these  concerns  and, 
in  turn,  hopes  that  manufacturers  will,  to  the  greatest  extent  pos- 
sible, cooperate  with  the  Secretary  in  assuring  that  all  American 
children  receive  immunizations.  By  assuring  that  a  portion  of  the 
vaccine  market  remains  private  and  not  subject  to  government  con- 
tract, the  Committee  has  attempted  to  meet  manufacturers'  re- 
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quests  that  they  be  allowed  to  continue  to  cross-subsidize  public 
purchases  through  private  sales. 

The  Committee  also  intends  that  the  Secretary  conduct  negotia- 
tions in  a  manner  that  will  ensure  the  continuation  of  research  and 
development  toward  new,  better,  and  safer  vaccines.  (The  Commit- 
tee notes,  for  example,  that  vaccines  that  could  be  administered  in 
one  shot  without  repeat  office  visits  would  facilitate  all  immuniza- 
tion efforts  and  greatly  reduce  administration  costs.  Similarly,  a 
vaccine  with  fewer  side  effects  and  reactions  would  reduce  medical 
and  hmnan  costs  and  reassure  the  public  about  safety  of  preventive 
measures.)  The  Committee  recognizes  that  much  of  vaccine  innova- 
tion is  conducted  in  the  private  sector  by  manufactxirers  and  in- 
tends that  the  Secretary  act  to  foster  such  innovation  through 
every  means  available  to  her.  The  Committee  has  not  adopted  the 
UAIP  principally  as  a  cost-cutting  measure  (although  economies 
are  welcome  and  expected)  but  rather  as  a  public  health  measure. 
To  the  extent  that  increases  in  negotiated  prices  can  be  justified  as 
subsidizing  research  and  development  necessary  for  the  improve- 
ment of  pubhc  health,  the  Committee  intends  for  the  Secretary  to 
allow  such  increases. 

The  Committee  also  intends  that  the  Secretary  negotiate  and 
contract  for  only  those  vaccines  that  are  of  the  highest  quality  and 
safety  and  consistent  with  public  health  standards.  If,  for  example, 
one  vaccine  provides  significantly  improved  immimity  to  a  serious 
disease,  the  Secretary  should  be  prepared  to  contract  for  that  vac- 
cine over  one  that  provides  less  immimity,  even  if  the  price  for  the 
vaccine  is  higher.  Correspondingly,  if  a  vaccine  provides  fewer  se- 
vere side  effects,  the  Secretary  should  be  prepared  to  contract  for 
that  vaccine  over  one  that  provides  more  or  graver  side  effects, 
even  if  the  price  for  the  vaccine  is  higher.  Again,  the  Committee 
has  not  adopted  the  UAIP  principally  as  a  cost-cutting  measure  but 
rather  as  a  pubhc  health  measure.  If  pubhc  health  is  undercut  by 
low-bidding  vaccines,  the  Secretary  should  not  accept  such  false 
economies. 

The  Committee  intends  that  vaccine  manufacturers  retain  their 
abihty  under  these  contract  provisions  to  distribute  pediatric  vac- 
cines through  independent  drug  wholesalers.  Manufacturers  may 
elect  to  subcontract  the  shipping,  handling,  and  related  distribution 
functions  to  such  wholesalers.  Independent  drug  wholesalers  fi-e- 
quently  have  served  these  functions  in  the  past. 

Recognizing  that  the  manufactviring  process  for  vaccines  is  com- 
plex and  has  specific  physical  plant  requirements,  the  Committee 
imderstands  that  manufacturers  may  be  reluctant  to  enter  into  a 
market  that  might  have  varjdng  conditions  and  demands.  The 
Committee  has,  therefore,  provided  the  Secretary  with  the  vinusual 
authority  to  provide  multi-year  contracts  to  allow  for  stabihty  of 
vaccine  supply. 

Also  recognizing  that  the  Federal  market  share  in  the  vaccine  in- 
dustry will  be  substantial  \mder  the  UAIP,  the  Committee  has  pro- 
vided that  the  Secretary  shall,  as  appropriate,  enter  into  a  contract 
with  each  of  the  manufacturers  that  meets  the  terms  and  condi- 
tions of  the  Secretary.  The  Committee  has  adopted  this  provision 
to  assure  that  Federal  contracts  imder  the  UAlP  encourage  com- 
petition and  ensuing  innovation  and  efficiency.  In  order  to  do  so. 
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the  Secretary  may,  at  her  discretion,  also  allow  for  different  prices 
from  different  manufacturers. 

Sec.  2159.  Certain  administrative  variations 

Section  2159  provides  for  the  administration  of  the  UAIP  with 
respect  to  Indian  tribes  and  tribal  organizations  and  with  respect 
to  States  that  manufacture  vaccines. 

For  purposes  of  the  UAIP,  tribes  and  tribal  organizations  are  en- 
titled to  such  quantities  of  pediatric  vaccines  as  are  necessary  to 
immunize  each  Indian  child  in  the  State  in  which  they  are  located. 
In  turn,  each  tribe  or  tribal  organization  must  agree  to  administer 
the  vaccine  to  the  same  extent  and  in  the  same  manner  as  States 
do  with  regard  to  other  eligible  children. 

If  a  State  manufacturers  vaccines  and  uses  such  vaccines  for  its 
eligible  children,  the  Secretary  is  to  provide  the  State  an  amount 
equal  to  the  value  of  the  vaccine  that  would  otherwise  have  been 
provided  to  the  State  under  the  UAIP.  To  determine  the  value  of 
that  vaccine,  the  Secretary  is  to  use  the  contract  price  of  the  UAIP 
and,  if  multiple  prices  are  in  effect,  is  to  use  the  weighted  average 
of  such  prices.  Funds  received  by  such  States  in  lieu  of  vaccines 
may  only  be  used  for  purposes  relating  to  pediatric  vaccines,  such 
as  improving  access  through  expanded  clinic  hours,  lowered  admin- 
istration fees,  or  outreach  and  education. 

Sec.  2160.  List  of  pediatric  vaccines;  schedule  for  administration 

Section  2160  requires  that  the  Secretary  provide  for  a  list  of  rec- 
ommended pediatric  vaccines,  subject  to  medical  contraindications. 
The  list  is  to  be  reviewed  periodically  and  revised  as  appropriate. 
The  list  of  vaccines  estabhshed  by  the  Advisory  Committee  on  Im- 
munization Practices  (ACIP),  an  advisory  committee  estabhshed  by 
the  Secretary  acting  through  CDC,  is  deemed  to  be  the  Secretar/s 
hst  for  purposes  of  this  section. 

The  Secretary  is  also  to  estabhsh  and  periodically  review  and  us, 
appropriate,  revise  a  recommended  schedule  for  administration  of 
vaccines.  These  recommendations  are  non-binding  and  should  in- 
clude consideration  of  the  number  and  dosage  of  immimizations, 
the  age  at  which  children  should  be  immimized,  and  contraindica- 
tions regarding  immunization.  The  schedule  is  also  to  provide  for 
the  full  range  of  variations  in  medical  judgment  within  the  norms 
of  practice  regarding  administration  of  vaccines.  The  schedule  is  to 
be  established  and  msdntained  by  the  ACIP. 

This  list  and  these  guidelines  are  not  to  be  considered  guidelines, 
standards,  performance  measures,  or  review  criteria  for  purposes  of 
the  Agency  for  Health  Care  PoHcy  and  Research  under  Title  9  of 
the  PHS  Act  or  under  Section  1142  of  the  Social  Security  Act. 

The  Committee  intends  that  the  ACIP  be  allowed  to  conduct  its 
work  in  an  objective  manner,  concerned  only  with  issues  of  public 
health  and  medicine.  While  decisions  regarding  the  listing  of  rec- 
ommended vaccines  will,  undoubtedly,  have  some  budget  implica- 
tions for  the  UAIP  and  the  Secretary,  it  is  the  Committee's  inten- 
tion that  ACIFs  work  be  rigorously  separated  from  such  concerns. 
The  Committee  is  troubled  by  past  examples  of  budgetary  influence 
in  matters  of  science  and  has  chosen  the  ACIP  of  the  CDC  as  a 
committee  less  vulnerable  than  some  others  to  such  influence.  So, 
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for  example,  if  the  ACIP  were  to  decide  that  one  vaccine  that  pro- 
duces side  effects  and  reactions  sho\ild  be  replaced  with  a  more  ex- 
pensive vaccine  that  does  not,  neither  the  Secretary  nor  any  other 
officer  should  attempt  to  affect  that  judgment.  If  proposed  changes 
present  a  budget  implication  so  serious  as  to  cause  the  Secretary 
to  question  their  validity,  the  Secretary  should  present  that  con- 
cern and  a  proposed  legislative  change  to  the  Congress,  but  imtil 
legislative  change  is  made,  the  entitlements  of  States  to  ACIP-rec- 
ommended  vaccines  are  to  continue  in  effect. 

This  section  is  not  to  supersede  any  State  law  on  requirements 
with  respect  to  receiving  immimizations.  The  UAIP  is  intended  as 
a  source  of  financing  for  vaccines  and  the  list  and  guidelines  are 
established  to  facilitate  that  goal  and  not  to  replace  State  decisions 
and  medical  practice  regarding  immimization.  The  Committee  rec- 
ognizes that  States  traStionally  are  responsible  for  the  establish- 
ment of  all  rules  regarding  requirements  for  and  exemptions  from 
immimization  and  the  Committee  does  not  intend  to  displace 
States  from  that  role.  The  Committee  imderstands  that  State  laws 
make  exceptions  to  immunization  laws  for  a  nimiber  of  reasons 
(most  commonly  religious,  medical,  or  philosophical  objections)  and 
the  Committee  does  not  intend  to  supersede  or  interfere  with  these 
exceptions. 

Sec.  2161.  Childhood  immunization  trust  fund 

Section  2161  establishes  a  Trust  Fund  in  the  Treasury  of  the 
United  States  to  assist  the  Secretary  in  carrying  out  activities  of 
the  UAIP.  This  Trust  Fimd  is  to  be  used  to  receive  funds  appro- 
priated, funds  directed  from  the  Internal  Revenue  Code,  and  any 
income  earned  from  investment  of  the  Trust  Fund. 

The  Committee  emphasizes  that  this  Trust  Fimd  is  an  account- 
ing device  employed  to  facilitate  the  actions  of  the  Secretary.  The 
Trust  Fund  does  not  represent  limits  on  the  Secretary's  actions  or 
obligations  imder  the  UAIP.  If,  for  some  imforeseen  reason,  the 
Trust  Fimd  has  not  been  supplied  with  sufficient  funds  to  meet 
these  obligations,  the  Federal  government  must  meet  them  with 
other  funds,  including  general  revenues.  While  the  Committee  does 
not  anticipate  such  an  eventuality,  it  is  not  willing  to  risk  possible 
outbreaks  of  polio  or  measles  because  of  accounting  or  allocation 
problems.  As  stated  above,  the  Committee  has  created  an  entitle- 
ment by  States  to  vaccines  because  it  believes  that  the  commitment 
to  provide  vaccine  against  preventable  disease  must  be  constant 
and  certain  and  that  States  that  come  to  rely  on  the  Federal  prom- 
ise to  provide  vaccine  must  be  protected  vaccine  against  prevent- 
able disease  must  be  constant  and  certain  and  that  States  that 
come  to  rely  on  the  Federal  promise  to  provide  vaccine  must  be 
protected  against  possible  shortfalls.  Funding  that  is  less  reliable 
than  the  full  entitlement  guarantee  would  place  States  and  their 
citizens  at  risk  of  outbreaks  of  serious  disease. 

Sec.  2162.  Definitions 
Section  2162  establishes  definitions  for  purposes  of  the  UAIP. 


Sec.  2163.  Termination  of  program 

Section  2163  provides  for  the  termination  of  the  UAIP.  The  Pro- 
gram is  to  terminate  on  such  date  as  may  be  prescribed  in  Federal 
laws  that  provides  for  immunization  services  for  all  children  as 
part  of  a  broad-based  reform  of  the  National  health  care  system. 
Anticipating  that  systemic  reform  of  the  health  care  system  will 
provide  for  preventive  services  for  children,  the  Committee  has  in- 
cluded this  Program  termination  to  allow  for  alternative  means  of 
assuring  the  imiversal  access  to  immunization  services  other  than 
the  UAIP. 

Part  B— National  system  for  monitoring  immimization  status  of 

children 

Sec.  2171.  Formula  grants  for  State  registries  with  respect  to  mon- 
itoring 

Section  2171  establishes  a  new  discretionary  grants  program  (to 
be  administered  by  CDC)  within  Title  21  of  the  PHS  Act  for  the 
purpose  of  developing  and  maintaining  State  registries  containing 
information  relating  to  the  immimization  status  of  the  Nation's 
children.  Under  Section  2155  (discussed  above),  a  State  is  required 
to  operate  such  a  registry  as  a  condition  of  receiving  free  vaccine 
imder  the  Universal  Access  to  Immimizations  Program  (UAIP)  es- 
tablished in  Section  2151  (also  discussed  above).  Information  col- 
lected through  this  system  is  to  be  used  to  monitor  the  extent  to 
which  children  in  a  State  have  been  immunized  appropriately  and 
to  notify  parents  of  the  need  to  have  their  children  vaccinated  on 
a  timely  basis. 

States  are  required  to  have  a  registry  in  place  not  later  than  Oc- 
tober 1,  1996,  and  to  have  in  effect  any  such  laws  and  regulations 
as  may  be  necessary  to  operate  the  registry.  Section  2171  specifi- 
cally provides,  however,  that  such  laws  may  allow  for  an  exemption 
for  the  collection  of  data  on  any  child  residmg  in  a  State  if  a  parent 
of  such  a  child  makes  such  a  request.  The  Secretary  may  not  pro- 
hibit a  State  from  creating  such  an  exemption  as  a  condition  of  re- 
ceiving funds  imder  this  section. 

The  Committee  has  taken  this  view  in  response  to  concerns  that 
have  been  raised  by  many  parents  about  their  desire  to  maintain 
the  privacy  of  their  children's  medical  records.  While  the  Commit- 
tee believes  the  legislation  includes  sufficient  safeguards  both  to 
maintain  the  confidentiality  of  the  information  included  in  a  State 
immimizations  registry  and  to  protect  against  any  inappropriate 
disclosure  of  such  information,  it  recognizes  that  some  families  sim- 
ply may  prefer  to  keep  their  children  out  of  the  State  system.  Sec- 
tion 2171  allows  States  to  provide  for  such  action  and,  at  the  same 
time,  to  participate  in  the  State  registries  grants  program. 

Sec.  2172.  Registry  data 

Section  2172  specifies  the  data  that  are  to  be  collected  under  a 
State  immunizations  registry  system.  Such  data  include  informa- 
tion relating  both  to  the  birth  of  any  child  living  in  the  State  in- 
volved and  to  such  child's  individual  immunizations  history.  In 
each  instance,  the  relevant  data  are  to  be  provided  to  the  State  reg- 
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istry  within  six  weeks  after  either  the  birth  of  a  child  or  the  admin- 
istration of  a  pediatric  vaccine  to  a  child. 

The  Committee  notes  that  xmder  this  section,  the  Secretary  is 
authorized  to  require  States  to  use  Social  Security  numbers  (in- 
cluding those  of  parents)  as  a  means  of  identifying  individual  chil- 
dren listed  in  a  State  registry.  The  Committee  underscores  the  dis- 
cretionary nature  of  this  Secretarial  authority  and  emphasizes  the 
Secretary's  obligation  to  proceed  in  such  a  fashion  only  in  accord- 
ance with  the  applicable  requirements  of  the  Social  Security  Act 
(see  Section  5181(b),  below).  Such  requirements  are  designed  to 
protect  against  abuse  and  imauthorized  disclosures  and  should,  in 
the  view  of  the  Committee,  serve  to  alleviate  parental  fears  of  po- 
tential misuse  of  private  Social  Security  information. 

Sec.  2173,  General  provisions 

Section  2173  establishes  two  sets  of  general  requirements  for  the 
establishment  of  State  immunizations  registries. 

The  first  set  of  general  requirements  provides  for  additional  pri- 
vacy protections  for  individuals  and  their  families  whose  names  ap- 
pear in  a  State  immxmizations  registry.  Under  Section  2173,  the 
Secretary  is  required  to  establish  Federal  confidentiality  standards 
regarding  the  identity  of  the  individuals  included  in  a  State  reg- 
istry. Such  standards  are  to  include  a  requirement  that  each  State 
have  in  effect  laws  regarding  the  confidentiality  of  information  in- 
cluded in  its  immimizations  registry.  The  section  provides  further 
that  any  use  or  disclosure  of  data  in  a  State  registry  that  consists 
of  Social  Security  accoimt  numbers  and  related  information  may  be 
exercised  only  to  the  extent  permitted  under  the  Social  Security 
Act  (see  Section  5181(b),  below). 

The  second  set  of  general  requirements  describes  operating  pro- 
cedures for  carrying  out  the  State  Immunizations  Registry  Pro- 
gram. Such  procedures  are  designed  to  ensure  that  the  data  pro- 
vided through  the  State  registries  are  obtained  and  used  properly 
and  include  appropriate  information  that  should  prove  helpful  in 
achieving  the  HHS  Year  2000  objectives  for  immimizing  the  Na- 
tion's children.  Section  2173  specifically  provides,  therefore,  that 
the  Secretary  is  to  establish  standards  regarding  the  methodologies 
used  in  establishing  and  operating  State  registries,  including 
standards  that  provide  for  a  reasonable  degree  of  imiformity  for 
such  methodologies  among  the  States.  The  section  also  requires 
with  respect  to  the  operation  of  a  State  registry  that  each  State  co- 
operate both  with  the  Secretary  and  with  other  States  in  carrying 
out  activities  related  to  the  HHS  Year  2000  goals  for  childhood  im- 
munizations. 

Section  2173  also  requires  that  States  submit  to  the  Secretary 
such  reports  as  the  Secretary  determines  to  be  appropriate  with  re- 
spect to  the  activities  carried  out  in  accordance  with  the  State  Im- 
munizations Registry  Program.  The  Committee  intends  that  any 
information  required  to  be  contained  within  any  such  report  be  pro- 
vided to  the  Secretary  in  accordance  with  the  confidentiahty  stand- 
ards established  xmder  this  section. 
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Sec,  2174.  Application  for  grant 

Section  2174  establishes  the  appUcation  standards  for  States 
seeking  State  immunizations  registry  grant  funds.  Under  Section 
2174,  States  are  required  to  submit  an  apphcation  to  the  Secretary 
in  accordance  with  the  terms  and  conditions  set  forth  by  the  Sec- 
retary. 

Sec.  2175.  Determination  of  amount  of  allotment 

Section  2175  provides  authority  to  the  Secretary  to  determine  the 
amount  of  allotment  each  State  is  to  receive  for  estabUshing  and 
operating  its  immunizations  registry.  Under  this  section,  such  al- 
lotments are  to  be  determined  in  accordance  with  a  formula  estab- 
lished by  the  Secretary  on  the  basis  of  the  costs  of  the  States  in 
carrying  out  registry  programs. 

Sec.  2176.  Definitions 

Section  2176  establishes  definitions  for  purposes  of  the  State  Im- 
mimizations  Registry  Program. 

Sec.  2177.  Authorization  of  appropriations 

Section  2177  estabhshes  a  six-year  authorization  of  appropria- 
tions for  the  State  Immimizations  Registry  Program.  For  FY  1994, 
the  authorization  level  is  set  at  $50  miUion.  This  amoimt  increases 
over  the  next  two  fiscal  years  to  $125  miUion  for  FY  1996  and  then 
decreases  to  $35  million  for  each  of  FY  1997  through  FY  1999. 

Part  C-Funding  for  other  purposes  regarding  childhood 
immunizations 

Sec.  2181.  Grants  regarding  year  2000  health  objectives 

Section  2181  establishes  in  title  21  of  the  PHS  Act  a  new  child- 
hood immunizations  grants  program.  This  Program  replaces  a  simi- 
lar program  which,  for  many  years,  has  been  supported  through 
Section  317  of  the  PHS  Act  (which  is  repealed  under  Section 
5181(c),  below). 

The  purpose  of  this  program  is  to  support  various  activities  de- 
signed to  help  achieve  the  HHS  Year  2000  Health  Objectives  for 
immunizing  the  Nation's  children.  Such  activities  are  to  include  all 
of  those  previously  funded  through  the  317(j)  program  with  the  ex- 
ception of  the  purchase  and  deUvery  of  vaccines.  Because  those  ef- 
forts will  now  be  carried  out  through  the  new  UAIP  (established 
under  Section  2151,  above),  it  is  the  Committee's  view  that  addi- 
tional authority  for  such  activities  is  not  necessary.  Thus,  Section 
2181  specifically  prohibits  the  use  of  grant  funds  for  the  purchase 
and  delivery  of  pediatric  vaccines. 

The  Committee  has  established  this  new  program  with  the  inten- 
tion that  it  be  used  to  make  needed  improvements  in  the  public 
health  infi'astructure  that  is  critical  in  providing  access  to  local  im- 
mxmization  services.  The  vaccines  purchased  imder  the  new  Uni- 
versal Access  Program  will  simply  sit  on  the  shelves  of  public 
health  clinics  unless  their  doors  can  remain  open  during  accessible 
hours  and  vuiless  there  are  health  care  providers  available  to  pro- 
vide shots.  Similarly,  immunization  rates  for  yoimg  children  will 
not  improve  imless  parents  are  educated  about  the  benefits  of  vac- 
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cines  and  the  potential  health  risks  involved  in  leaving  their  chil- 
dren unprotected  against  preventable  diseases.  Thus,  the  Commit- 
tee has  designed  this  new  immunization  effort  to  provide  adequate 
support  for  these  kinds  of  activities  and,  in  turn,  to  help  ensure 
that  the  Nation's  vaccine  infrastructure  is  soUdly  in  place. 

(b)  Authority  to  use  Social  Security  account  numbers. — Subsection 
(b)  of  Section  5181  amends  the  Social  Security  Act  to  provide  au- 
thority for  the  use  of  Social  Security  number  in  carrying  out  the 
State  Immunizations  Registry  Program  described  in  Section  2171, 
above.  Such  provisions  include  restrictions  on  the  use  of  such  num- 
bers under  the  registry  program.  Such  provisions  also  require  the 
Secretary  to  issue  regulations  governing  the  use,  maintenance,  and 
disclosure  of  Social  Security  account  numbers  and  related  informa- 
tion through  this  Program. 

(c)  Conforming  amendments  regarding  grants  for  immuniza- 
tions.— Subsection  (c)  of  Section  5181  makes  conforming  amend- 
ments regarding  the  immunization  program  currently  authorized 
under  Section  317  of  the  PHS  Act. 

(d)  Continued  coverage  of  costs  of  a  pediatric  vaccine  under  group 
health  plans. — ^Subsection  (d)  prohibits  a  group  health  plan  from 
reducing  its  coverage  of  the  costs  of  pediatric  vaccines  below  the 
coverage  it  provided  as  of  May  1,  1993.  If  a  group  health  plan  does 
reduce  its  coverage  of  the  costs  of  pediatric  vaccines,  it  will  be  pe- 
nalized in  the  same  manner  as  if  it  had  violated  the  requirements 
of  Title  XXI  of  the  Public  Health  Service  Act,  Section  4980B  of  the 
Internal  Revenue  Code  of  1986,  or  Part  6  of  subtitle  B  of  Title  I 
of  the  Employee  Retirement  Income  Security  Act,  whichever  is  ap- 
pHcable.  (The  provisions  referred  to  apply  to  requirements  for  con- 
tinuation of  health  insurance  for  pubHc  employees,  private  health 
insurance,  and  self-funded  group  plans,  respectively.) 

As  with  Section  2155,  described  in  subsection  (a)  above,  the  Com- 
mittee has  adopted  this  requirement  to  forestall  any  attempts  to 
decrease  the  amount  of  private  insurance  coverage  that  currently 
exists  for  vaccine.  The  Committee  has  crafted  the  UAIP  legislation 
to  have  a  limited  pool  of  eUgible  children  and  does  not  intend 
States  or  private  insurers  to  shift  costs  now  borne  by  private  third- 
party  payors  of  any  type  onto  the  UAIP.  The  Committee  intends 
that  this  provision  be  interpreted  broadly  to  include  all  variations 
of  the  designated  plans  and  to  be  appHed  clearly  and  firmly  to  pre- 
vent unnecessary  fragmentation  of  coverage  and  inappropriate  Fed- 
eral expense.  It  is  the  Committee's  imderstanding  that  parallel 
measures  will  be  proposed  by  the  Education  and  Labor  Committee 
and  the  Ways  and  Means  Committee  for  those  statutes  within  their 
jurisdiction. 

Sec.  5182.  National  Vaccine  Injury  Compensation  Program  amend- 
ments 

The  National  Childhood  Vaccine  Injury  Act  of  1986  (P.L.  99-660) 
created  a  system  for  compensating  children  for  injuries  received  for 
routine  pediatric  immunizations.  The  Vaccine  Compensation 
Amendments  of  1987  (P.L  100-203)  provided  for  a  source  of  pay- 
ment for  such  compensation  and  began  the  functioning  of  the  sys- 
tem. 
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Since  that  time,  the  U.S.  Claims  Cotirt,  which  was  designated  as 
the  forum  for  the  resolution  of  these  vaccine  injury  claims,  has  re- 
ceived more  than  3,000  petitions  for  compensation  for  injuries  asso- 
ciated with  vaccines  administered  before  October  1,  1988,  the  effec- 
tive date  of  the  Program  ("pre-enactment  cases").  Fewer  than  500 
claims  have  been  received  for  compensation  for  injuries  associated 
with  vaccines  administered  after  the  program  effective  date  ("post- 
enactment  cases"). 

In  addition,  vaccine  prices,  which  had  skyrocketed  as  much  as 
2,000  percent  before  the  enactment  of  the  compensation  system, 
have  stabilized.  Indeed,  some  manufacturers  have  demonstrated  re- 
newed interest  in  the  U.S.  vaccine  market. 

Throughout  the  program's  history,  however,  a  number  of  imple- 
mentation problems  have  emerged  that  have  required  changes  in 
the  original  statutory  language.  The  last  revisions  of  the  underly- 
ing law  were  made  in  1991  (P.L.  102-168).  Since  that  time,  a  nimi- 
ber  of  additional  technical  and  substantive  issues  have  developed. 

None  of  these  problems  is  more  pressing  than  the  shortage  of 
funds  needed  to  pay  compensation  awards  for  successful  pre-enact- 
ment cases.  Under  the  1987  law,  awards  made  for  such  cases  are 
to  be  paid  from  general  revenues  which  cannot  exceed  $80  million 
in  a  fiscal  year.  Because  of  the  large  number  of  pre-enactment 
cases  that  have  been  pursued  successftiUy,  this  amoimt  has  proven 
to  be  inadequate.  Consequently,  many  pre-enactment  cases  have 
yet  to  be  finalized  with  a  compensation  award;  still  others  remain 
on  the  docket  of  the  Claims  court  awaiting  action. 

(In  contrast  to  this  situation,  awards  for  post-enactment  cases 
are  to  be  paid  from  the  Vaccine  Injury  Compensation  Trust  Fimd. 
Despite  the  problems  that  have  arisen  in  response  to  the  expiration 
of  the  vaccine  excise  tax  which  provides  support  for  the  Fimd,  the 
Trust  Fimd  continues  to  be  financially  sound  and  compensation 
awards  have  been  made  in  all  successfiil  post-enactment  cases.  It 
is  the  committee's  expectation  that  the  vaccine  excise  tax  is  to  be 
reinstated  by  the  Ways  and  Means  Committee  as  part  of  this  legis- 
lation and  that,  as  a  result,  the  Trust  Fund  will  continue  to  be  fi- 
nancially sound.) 

Because  of  both  the  complexity  of  the  financing  problem  of  the 
pre-enactment  cases  and  the  shortened  time  frame  in  which  the 
House  is  acting  on  the  FY  1994  budget,  the  Committee  was  unable 
to  take  up  this  fimding  issue  as  part  of  this  bill.  It  is  the  Commit- 
tee's intention,  however,  to  attempt  to  address  this  problem  in  leg- 
islation later  this  year.  The  Committee  requests  that  the  Adminis- 
tration provide  assistance  and  guidance  in  this  area,  particularly 
with  respect  to  sources  of  payment  for  judgments  and  contingency 
plans  for  shortfalls.  In  the  interim  period,  however,  the  Committee 
has  included  provisions  in  this  bill  designed  to  make  minor  im- 
provements in  the  basic  operation  of  the  compensation  program. 

(a)  Use  of  vaccine  injury  compensation  trust  fund. — The  original 
vaccine  compensation  law  provided  no  authorizations  for  adminis- 
trative expenses  related  to  the  compensation  program.  In  1989, 
however,  the  law  was  amended  to  authorize  funds  to  be  used  for 
administrative  expenses  for  both  the  Departments  of  Health  and 
Human  Services  and  Justice  as  well  as  for  the  Claims  Court  (P.L. 
101-239).  Under  current  law,  each  of  these  entities  is  to  receive 
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$2.5  million  in  administrative  expenses  from  the  Vaccine  Injury 
Compensation  Trust  Fund.  The  Committee  bill  increases  this 
amount  for  each  such  entity  to  $3  milhon  for  FY  1994  and  each  fis- 
cal year  thereafter. 

(b)  Amendment  of  vaccine  injury  table, — Under  current  law,  if  the 
Vaccine  Injury  Table  (which  specifies  covered  vaccines  as  well  as 
injuries,  conditions,  or  disabihties  associated  with  the  administra- 
tion of  such  vaccines)  is  revised  so  as  to  permit  an  individual  who 
was  not,  prior  to  such  revision,  eUgible  to  seek  compensation,  such 
individual  is  allow  to  file  a  petition  for  compensation  within  a  spec- 
ified time  period.  The  Committee  bill  would  also  allow  individuals 
to  file  for  compensation  if  the  effect  of  a  revision  in  the  Vaccine  In- 
jury Table  were  to  increase  significantly  the  likelihood  of  such  indi- 
vidual's obtaining  compensation. 

(c)  Extension  of  time  for  decision. — Under  current  law,  in  review- 
ing proceedings  on  pre-enactment  cases,  the  chief  special  master  of 
the  Claims  court  may  suspend  proceedings  on  any  petition  for  up 
to  540  days.  The  Committee  bill  extends  this  period  to  30  months 
(but  for  no  more  than  six  months  at  a  time) 

(d)  Simplification  of  vaccine  information  materials.— Under  the 
1987  law,  the  Secretary  was  required  to  develop  and  disseminate 
vaccine  information  materials  for  distribution  by  health  care  pro- 
viders to  the  parents  or  guardians  of  children  who  are  to  be  immu- 
nized with  routine  pediatric  vaccines.  The  information  to  be  in- 
cluded in  such  materials  was  specified  in  detail  in  the  1987  statute. 
The  Committee  bill  simplifies  these  requirements  and  provides  for 
a  quicker  process  through  which  the  required  information  is  to  be 


Sec.  5183.  Medicaid  immunization  provisions. — 

Under  current  law,  States  participating  in  Medicaid  are  required 
to  cover  Early  and  Periodic  Screening,  Diagnostic,  and  Treatment 
(EPSDT)  services  for  all  ehgible  children  under  21.  The  screening 
services  element  of  the  EPSDT  benefit  must,  at  a  minimum,  in- 
clude appropriate  immxmizations  according  to  age  and  health  his- 
tory, at  intervals  which  meet  reasonable  standards  of  medical  prac- 
tice, as  determined  by  each  State.  States  are  required  to  inform  all 
Medicaid-eligible  children  under  age  21  of  the  availability  of 
EPSDT  services. 

(a)  Outreach  and  education. — The  Committee  bill  requires  to  in- 
form all  Medicaid-eUgible  children  imder  age  21  of  the  need  for 
age-appropriate  immunizations  against  vaccine-preventable  condi- 
tions. The  bill  also  requires  State  Medicaid  agencies  to  enter  into 
agreements  with  State  agencies  and  other  institutions  or  organiza- 
tions  receiving  Maternal  and  Child  Health  (MCH)  Block  Grant 
funds  imder  'fitle  V  providing  for  coordination  of  information  and 
education  on  childhood  vaccinations  and  delivery  of  immunization 
services.  Finally,  the  bill  requires  State  Medicaid  agencies  to  pro- 
vide, or  assure  the  provision  of,  information  and  education  on  child- 
hood vaccinations  and  the  delivery  of  immunization  services  with 
the  State's  operations  under  the  Special  Supplemental  Food  Pro- 
gram for  Women,  Infants  and  Children  (WIC). 
j  (b)  Schedule  of  immunizations  under  EPSDT. — The  Committee 
bill  requires  that  States,  as  part  of  the  screening  services  element 
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of  the  EPSDT  benefit  package,  cover  appropriate  immunizations 
not  at  intervals  established  by  the  State,  but  according  to  the 
schedule  recommended  by  the  Secretary  under  section  2160  of  the 
Public  Health  Service  Act. 

(c)  Assuring  adequate  payment  rates  for  administration  of  vac- 
cines to  children. — Under  current  law.  States  are  required  to  reim- 
burse for  EPSDT  and  other  pediatric  services  at  levels  which  are 
sufficient  to  enlist  enough  providers  so  that  care  and  services  are 
available  to  Medicaid  beneficiaries  at  least  to  the  extent  that  they 
are  available  to  the  general  population  in  the  geographic  area. 
With  respect  to  pediatric  services,  States  must  submit,  by  April  1 
of  each  year,  a  State  plan  amendment  that  specifies,  by  procedure, 
the  pa5mient  rates  to  be  used  for  pediatric  services  in  the  year  be- 
ginning the  following  July  1  and  that  includes  data  to  assist  the 
Secretary  in  evaluating  the  State's  compliance  with  the  provider 
participation  requirement.  The  Committee  bill  clarifies  that,  for 
this  purpose,  pediatric  services  include  the  administration  of  vac- 
cines by  health  care  practitioners. 

(d)  Denial  of  Federal  financial  participation  far  inappropriate  ad- 
ministration of  single-antigen  vaccine. — The  Committee  bill  denies 
Federal  Medicaid  matching  funds  for  single-antigen  vaccines,  and 
the  administration  of  such  vaccines,  in  any  case  in  which  the  ad- 
ministration of  a  combined-antigen  vaccine  was  medically  appro- 
priate (as  determined  by  the  Secretary). 

(e)  Requiring  Medicaid  managed  care  plans  to  comply  with  im- 
munization and  other  EPSDT  requirements. — Under  current  law, 
States  may  contract  on  a  risk  basis  with  managed  care  plans  to  de- 
liver covered  services,  including  appropriate  immunizations  and 
other  EPSDT  benefits,  to  Medicaid-eligible  children  and  other  bene- 
ficiaries. A  review  conducted  by  the  Children's  Defense  Fimd  (CDF) 
of  a  wide  range  of  current  Medicaid  managed  care  contracts  indi- 
cates that  many  of  these  contracts  between  States  and  plans  are 
not  adequately  specifying  EPSDT  services.  CDF  foimd  that  a  few 
of  these  contracts  do  not  reference  EPSDT  services  at  all,  that 
many  do  not  require  periodic  screenings  or  specify  periodicity 
schedules,  and  that  some  lack  immimization  requirements.  The 
Committee  is  concerned  that,  in  cases  where  contracts  between 
States  and  plans  are  ambiguous  or  silent  on  EPSDT  responsibil- 
ities, eligible  children  may  not  be  able  to  obtain  services  within  the 
plan  in  which  they  are  enrolled  and  they  may  be  denied  services 
outside  the  plan  when  no  other  provider  is  authorized  to  receive 
pa3nnent  for  services  the  State  believes  it  has  paid  the  plan  to  pro- 
vide. For  example,  in  a  study  on  measles  outbreaks  conducted  by 
the  CDC,  it  was  foxmd  that  in  one  city  at  least  86  percent  of  the 
affected  children  were  enrolled  in  Medicaid  managed  care  plans, 
which  interpreted  their  contracts  with  the  State  to  exclude  cov- 
erage of  immimization  services. 

The  Committee  bill  requires  that  a  risk  contract  between  a  State 
Medicaid  agency  and  an  entity:  (1)  specify  which  EPSDT  services 
are  to  be  provided  under  the  contract  to  children  enrolled  with  the 
entity;  (2)  specify,  with  respect  to  those  EPSDT  services  that  are 
not  to  be  provided  under  the  contract,  the  steps  the  entity  will  take 
(through  referrals,  scheduling  appointments  with  appropriate  pro- 
viders, monitoring  the  receipt  of  referred  services,  or  other  arrange- 
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ments)  to  assure  that  such  individuals  will  receive  such  services; 
and  (3)  require  the  entity  to  submit  periodic  reports  as  necessary 
to  enable  the  State  to  meet  its  reporting  requirements  under  sec- 
tions 1902(a)(43XD)  (relating  to  EPSDT  screening  and  referral 
rates  and  State  participation  goals)  and  506(aX2)  (relating  to 
progress  in  achieving  the  national  Year  2000  health  status  objec- 
tives relating  to  mothers  and  children).  The  Committee  emphasizes 
that  States  are  not  required  to  contract  on  a  risk  basis  for  the  pro- 
vision of  EPSDT  services;  however,  should  they  elect  to  do  so,  they 
are  responsible  for  ensuring  that  the  contracts  clearly  delineate  the 
respective  responsibilities  of  the  managed  care  plans  and  the  State 
to  assure  that  Medicaid-eligible  children  have  access  to  the  full 
range  of  EPSDT  services  to  which  they  are  entitled. 

To  assure  that  entities  contracting  on  a  risk  basis  with  the  State 
fulfill  their  obligations  to  provide  the  immunization  and  other 
EPSDT  services  specified  in  the  contract,  the  Committee  bill  pro- 
vides for  the  imposition  of  a  civil  monetary  penalty  in  an  amount 
of  up  to  $25,000  for  each  instance  in  which  an  entity  fails  substan- 
tially to  provide  EPSDT  services  to  the  extent  specified  in  its  con- 
tract with  the  State. 

Sec.  5184.  Availability  of  Medicaid  payments  for  childhood  vaccine 
replacement  programs 

Under  current  law.  States  may  not  make  payment  for  covered 
care  or  services  provided  to  Medicaid  beneficiaries  to  anyone  other 
than  the  beneficiary  or  the  practitioner  or  institution  providing  the 
service,  with  certain  limited  exceptions.  The  Committee  bill  allows 
States,  at  their  option,  to  make  payments  directly  to  vaccine  manu- 
facturers participating  in  a  voluntary  replacement  program.  Under 
such  a  program,  the  manufacturer  supplies  doses  of  the  vaccine  to 
providers  that  administer  it,  periodically  replaces  the  provider's 
supply  of  the  vaccine,  and  charges  the  State  the  manufacturer's  bid 

Erice  to  the  CDC,  plus  a  reasonable  premium  to  cover  shipping  and 
andling  of  returns. 

Sec.  5185.  Healthy  start  for  infants 

In  1991,  the  Bush  Administration  began  a  new  Federal  dem- 
onstration program,  known  as  Healthy  Start,  to  provide  grants  to 
help  reduce  infant  mortality  rates  in  selected  communities  by  50 
percent  over  a  five-year  period.  This  action  was  taken  without  spe- 
cific legislative  authority,  without  any  guidance  from  the  Congress 
as  to  how  such  a  program  should  be  structured  or  carried  out,  and 
without  any  requirements  regarding  program  accoimtability.  To 
date,  some  15  communities  have  received  fimds  for  Healthy  Start 
projects.  Funding  for  the  Program  has  increased  from  $25  million 
in  FY  1991  to  $79  million  in  FY  1993.  The  Administration  has  re- 
quested $100.3  million  for  FY  1994,  far  more  than  the  current  level 
of  funding  for  the  Migrant  Health  Center  program  ($57.3  million 
in  FY  1993),  the  Health  Care  for  the  Homeless  Program  ($57.0  mil- 
lion in  FY  1993),  and  the  Health  Care  for  Public  Housing  Residents 
Program  ($8.9  million  in  FY  1993),  all  of  which  have  a  specific  stat- 
utory authorization.  In  the  view  of  the  Committee,  it  is  inappropri- 
ate for  a  program  that  consumes  resources  of  this  magnitude  to 
continue  without  specific  legislative  authority. 


242 


(a)  In  general — The  Committee  bill  amends  Part  D  of  Title  III 
of  the  PHS  Act  to  establish  a  new  Section  330A  entitled  "Healthy 
Start  for  Infants". 

(1)  Grants  for  comprehensive  services. — The  Committee  bill  au- 
thorizes the  Secretary  to  make  grants  for  the  operation  of  no  more 
than  21  Healthy  Start  demonstration  projects  for  the  purpose  of  re- 
ducing, in  the  geographic  area  involved,  (i)  the  incidence  of  infant 
mort^ity  and  morbidity;  (ii)  the  incidence  of  fetal  deaths;  (iii)  the 
incidence  of  matemsd  mortality;  (iv)  the  incidence  of  fetal  alcohol 
syndrome;  and  (v)  the  incidence  of  low-birthweight  births.  The  Sec- 
retary is  required,  in  providing  for  a  demonstration  project  in  a  ge- 
ographic area,  to  seek  to  meet  the  apphcable  Year  2000  Health  Sta- 
tus Objectives  with  respect  to  each  of  the  four  program  purposes 
described  above. 

The  Committee  bill  provides  for  a  three-year  authorization  of  ap- 
propriations for  the  Healthy  Start  Demonstration  Program.  For 
each  of  fiscal  years  1994  through  1997,  the  Program  is  authorized 
at  an  amount  of  "such  sums  as  may  be  necessary."  The  program 
sunsets  on  October  1,  1997. 

Each  Healthy  Start  demonstration  project  is  required  to  provide 
comprehensive  services  related  to  the  goal  of  reducing  infant  mor- 
tality. Such  services  are  to  include  preventive  and  primary  health 
services  for  pregnant  women  and  infants  and  childhood  immimiza- 
tion  services  (in  accordance  with  the  schedule  recommended  by  the 
Secretary  imder  Section  2160  of  the  PHS  Act,  established  above). 
Such  services  also  may  include  services  other  than  health  services 
(such  as  transportation  and  health  education  services)  that  have 
been  shown  to  have  a  significant  impact  in  helping  to  reduce  infant 
mortality  rates.  However,  such  services  may  not  include  inpatient 
services  (except  with  respect  to  residential  treatment  for  substance 
abuse  provided  in  settings  other  than  hospitals). 

In  providing  services  imder  the  Program,  a  Healthy  Start  dem- 
onstration project  is  to  make  arrangements  with  local  Migrant  and 
Commimity  Health  Centers  (authorized,  respectively,  under  Section 
329  and  Section  330  of  the  PHS  Act)  and  entities  providing  health 
services  for  the  homeless  and  for  residents  of  public  housing  (au- 
thorized, respectively,  under  Section  340  and  Section  340A  of  the 
PHS  Act).  Such  arrangements  are  to  be  made  only  if  such  a  center 
or  entity  is  providing  services  in  the  area  where  the  Healthy  Start 
demonstration  project  is  located  and  only  if  such  a  center  or  entity 
is  willing  to  participate  in  the  project's  activities. 

Applicants  for  a  Healthy  Start  demonstration  grant  must  both 
specify  the  geographic  area  in  which  the  demonstration  project  is 
to  be  carried  out  and  agree  that  the  project  will  not  be  carried  out 
in  other  areas.  The  infant  mortality  rate  in  the  geographic  area 
must  equal  or  exceed  150  percent  of  the  U.S.  national  average. 

Healthy  Start  demonstration  grantees  must  be  a  State  or  local 
health  department,  another  public  or  non-profit  entity,  or  a  consor- 
tium of  public  or  non-profit  private  entities.  The  chief  executive  of- 
ficer of  the  State  in  which  a  demonstration  project  is  located  must 
approve  a  Healthy  Start  applicant  as  being  qualified  to  carry  out 
the  demonstration  before  the  Secretary  may  make  a  grant.  Similar 
approval  is  required  to  be  given  by  the  leadership  of  any  Indian 
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tribe  or  tribal  organization  with  jurisdiction  over  any  portion  of  a 
service  area  included  in  the  demonstration  project. 

Because  the  Medicaid  program  now  covers  all  pregnant  women 
and  infants  with  incomes  at  or  below  133  percent  of  the  poverty 
level,  the  Committee  bill  requires  that  Healthy  Start  demonstra- 
tion grantees  participate  in  their  State's  Medicaid  program.  If  the 
grantees  do  not  deliver  services  directly,  they  must  enter  into 
agreements  only  with  providers  that  do  participate  in  the  Medicaid 
program.  This  last  requirement  may  be  waived  in  the  case  of  enti- 
ties, such  as  free  clinics,  that  do  not  impose  a  charge  for  their  serv- 
ices or  accept  reimbursement  from  any  third  party  payor. 

To  ensure  that  Federal  discretionary  grant  dollars  under  this 
demonstration  program  do  not  pay  for  items  or  services  that  Fed- 
eral and  State  Medicaid  funds  cover,  the  Committee  bill  prohibits 
the  use  of  Healthy  Start  grant  funds  to  pay  for  any  service  that  a 
State  is  required  or  authorized  to  provide  under  Title  XIX  of  the 
Social  Security  Act  to  famihes  receiving  cash  assistance  imder  the 
Aid  to  Famihes  with  Dependent  Children  program  and  poverty 
level-related  infants,  children,  and  pregnant  women.  These  Medic- 
aid services  include  ambulatory  prenatal  services  during  a  pre- 
sumptive eligibihty  period;  early  and  periodic  screening,  diagnostic 
and  treatment  (EPSDT)  services;  and  targeted  case  management 
services.  Similarly,  Healthy  Start  grant  funds  may  not  be  used  to 
pay  for  services  that  are  covered  under  a  health  insurance  policy 
or  plan  (including  employer  group  health  plans  or  health  mainte- 
nance organization  coverage),  or  imder  any  Federal  or  State  health 
benefits  program,  including  the  Maternal  and  Child  Health  Block 
Grant  under  Title  V  of  the  Social  Security  Act. 

The  Committee  bill  requires  that  a  Healthy  Start  demonstration 
project  maintain  its  expenditiires  of  non-Federal  funds  for  the  serv- 
ices it  provides  at  a  level  that  is  not  less  than  the  level  of  such  ex- 
penditures maintained  by  the  project  for  FY  1991.  Such  a  "mainte- 
nance of  effort"  is  also  required  of  each  poUtical  subdivision  in  the 
service  area  of  the  demonstration  project. 

Under  the  Committee  bill.  Healthy  Start  demonstration  grant 
funds  may  not  be  expended  (i)  to  provide  inpatient  services  (except 
with  respect  to  residential  treatment  for  substance  abuse  provided 
in  settings  other  than  hospitals);  (ii)  to  make  cash  payments  to  re- 
cipients of  Healthy  Start  health-related  services;  or  (iii)  to  pxu-chase 
or  improve  real  property  (other  than  minor  remodeling  of  existing 
improvements  to  real  property)  or  to  purchase  major  medical  equip- 
ment (other  than  mobile  medical  imits).  This  latter  requirement 
may  be  waived  by  the  Secretary  if  she  finds  that  the  purposes  of 
the  demonstration  cannot  otherwise  be  carried  out.  The  amount  of 
funds  that  a  Healthy  Start  demonstration  project  may  expend  on 
administration  and  data  collection  activities  may  not  exceed  10  per- 
cent of  the  grant. 

Healthy  Start  demonstration  grantees  must  provide  for  a  deter- 
mination of  the  cause  of  each  infant  death  in  the  service  area  in 
which  the  project  is  located,  including  making  any  arrangements 
with  applicable  public  entities  necessary  to  make  this  determina- 
tion. Healthy  Start  demonstration  grantees  must  also  submit  an- 
nual reports  to  the  Secretary  containing  specified  information. 
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To  facilitate  community  participation,  the  Committee  bill  re- 
quires each  Healthy  Start  demonstration  project  to  consvilt  with 
residents  of  its  service  area  and  with  public  and  non-profit  private 
entities  that  provide  program  services  to  such  residents  both  in 
preparing  its  application  for  funds  and  in  operating  the  project  it- 
self. 

The  Committee  bill  requires  the  Secretary  to  submit  to  the  Con- 
gress, not  later  than  February  1,  1998,  a  report  on  the  Healthy 
Start  Demonstration  Program.  This  report  is  to  include  information 
on  (i)  the  annual  reports  submitted  by  the  grantees  to  the  Sec- 
retary; (ii)  the  extent  to  which  the  various  demonstration  projects 
funded  xinder  the  Program  have  been  cost  effective;  and  (iii)  the  ex- 
tent to  which  (with  respect  to  such  projects)  the  Secretary  has  been 
successful  in  meeting  the  HHS  Year  2000  Health  Status  objectives 
relating  to  infant  and  maternal  mortality.  ' 

The  Committee  bill  limits  the  amount  the  Secretary  may  expend  \ 
for  administrative  costs  (including  the  provision  of  technical  assist- 
ance and  program  evaluation)  in  carrying  out  the  Healthy  Start 
Demonstration  Program  to  not  more  than  5  percent  of  the  amounts 
appropriated  for  the  program  in  any  fiscal  year. 

(b)  Report  for  fiscal  year  1993. — The  Committee  bill  provides 
that,  in  order  for  any  Healthy  Start  applicant  to  receive  ftinds  for 
FY  1994,  it  must  provide  to  the  Secretary  by  April  1,  1994,  the  re- 
quired annual  report  covering  FY  1993. 

(c)  Savings  provision. — Notwithstanding  the  October  1,  1997, 
simset  of  the  Healthy  Start  Demonstration  Program,  grants  made 
to  projects  in  effect  for  FY  1994  through  FY  1997  are  to  remain 
available  for  obligation  and  expenditure  in  accordance  with  the 
terms  upon  which  the  grants  were  made. 

(d)  Use  of  general  authority  under  Public  Health  Service  Act. — 
The  Committee  bill  provides  that  section  301  of  the  PHS  Act  may 
not  be  construed  as  authorizing  the  Secretary  to  carry  out  the 
Healthy  Start  Demonstration  Program  or  any  demonstration 
project  providing  any  of  the  same  services. 

Sec.  5186.  Increase  in  authorization  of  appropriations  for  the  Mater- 
nal and  Child  Health  Services  Block  Grant  Program 

Under  current  law,  the  authorization  of  appropriations  for  the 
Maternal  and  Child  Health  Services  Block  Grant  Program  (Title  5 
of  the  Social  Security  Act)  is  permanently  set  at  $686  million.  In 
response  to  the  budget  request  made  by  the  President  for  this  Pro- 
gram for  FY  1994,  the  Committee  bill  increases  the  current  author- 
ization level  to  $705  million  for  FY  1994. 

Sec.  5187.  Miscellaneous  technical  corrections  to  Public  Health 
Service  Act  provisions 

(a)  Compensation  for  members  of  National  Advisory  Council  on 
National  Health  Service  Corps. — ^The  Committee  bill  provides  that 
members  of  the  National  Advisory  Council  of  the  National  Health 
Service  Corps  shall  be  entitled  to  receive  compensation  at  rates  to 
be  fixed  by  the  Secretary  not  exceeding  the  daily  equivalent  of  the 
annual  rates  of  basic  pay  for  GS-18  employees  of  the  Federal  Gov-  t 
emment. 
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(b)  Liability  protections  for  individuals  providing  services  at  cer- 
tain clinics. — The  Committee  bill  clarifies  that  a  community  health 
center  (or  any  other  entity  described  in  section  224(g)(4)  of  the  Pub- 
lic Health  Service  Act)  may  elect  not  to  participate  in  coverage 
under  the  Federal  Tort  Claims  Act  (FTCA)  if  the  center  establishes 
that,  on  a  continuous  basis  since  October  24,  1992,  it  has  been  a 
participant  in,  and  a  partial  owner  of,  a  nonprofit  risk  retention 
group  which  offers  malpractice  and  other  liability  coverage  to  the 
center.  Grants  to  centers  and  other  entities  that  elect  not  to  partici- 
pate in  FTCA  coverage  xmder  this  provision  are  not  to  be  included 
in  the  amoimts  estimated  for  purposes  of  withholding  funds  fi'om 
the  appropriations  for  the  Community  Health  Center  and  other  af- 
fected programs  for  judgments  under  the  FTCA. 

The  Committee  bill  also  clarifies  that  officers  and  employees  of 
community  health  centers  (and  other  covered  entitles)  are  covered 
under  the  Federal  Tort  Claims  Act,  even  if  they  are  not  health  care 
practitioners. 

The  Committee  biQ  provides  that  officers,  employees,  or  contrac- 
tors of  entities  described  in  section  224(g)(4)  of  the  PHS  Act  are 
deemed  to  be  employees  of  the  PubHc  Health  Service  with  respect 
to  services  provided  to  individuals  who  are  not  patients  of  the  en- 
tity only  if  the  Secretary  determines  that  the  provision  of  such 
services  to  such  individuals  is  necessary  to  assure  the  treatment  of 
patients  of  such  an  entity,  or  that  such  services  are  otherwise  re- 
quired to  be  provided  to  such  individuals  under  an  employment 
contract  (or  other  similar  arrangement)  between  the  individual  and 
the  entity. 

The  Committee  bill  provides  that  the  Secretary  may  find,  for  pur- 
pose of  TCA  coverage,  that  an  entity  compUes  with  the  risk  man- 
agement, credentialling,  and  other  requirements  of  section  224(h) 
of  the  PHS  Act  after  receiving  such  assurances  and  conducting 
such  investigation  as  she  considers  necessary. 

(c)  Elimination  of  duplication  waiver  authority  for  participants  in 
National  Health  Service  Corps. — ^The  Committee  bill  clarifies  that 
a  partial  or  total  waiver  or  suspension  of  any  service  or  pa3anent 
obligations  on  the  part  of  participants  in  the  National  Health  Serv- 
ice Corps  scholarship  or  loan  repajnnent  programs  can  only  occur 
whenever,  under  regulation,  compUance  by  the  individual  is  impos- 
sible or  would  involve  extreme  hardship  to  the  individual  and  if  en- 
forcement of  the  obUgation  with  respect  to  the  individual  would  be 
unconscionable. 

(d)  Clarification  of  prohibition  against  resale  of  drugs  under  drug 
rebate  agreements. — ^The  Committee  bill  clarifies  that,  for  purpose 
of  the  prescription  drug  rebate  program  under  section  340B  of  the 
PHS  Act,  a  "covered  entity**  may  resell  or  otherwise  transfer  a  drug 
obtained  at  the  statutory  discount  price  under  the  agreement  be- 
tween the  manufacturer  and  the  Secretary  to  another  "covered  en- 
tity* for  the  use  of  its  patients. 

Subtitle  C — Communications  Licensing  Improvement 

Purpose  and  Summary 

Chapter  1  of  Subtitle  C,  the  "Licensing  Improvement  Act  of 
1993'*,  amends  tlie  Commimications  Act  of  1934  by  authorizing  the 
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Federal  Commiinications  Commission  (FCC)  to  award  licenses  to 
use  the  electromagnetic  spectrum  through  a  competitive  bidding 
process,  and  by  requiring  the  Department  of  Commerce  to  identify 
spectrum  used  by  the  Federal  Government  to  be  reallocated  to  use 
by  private  industry  and  state  and  local  governments.  In  addition, 
the  Committee  has  incorporated  the  provisions  of  H.R.  707,  the 
"Emerging  Telecommvmications  Technologies  Act  of  1993,"  into  its 
recommendation  proposal.  Finally,  Subtitle  C  makes  a  series  of 
technical  corrections  to  various  commimications  stations. 

Chapter  1  of  Subtitle  C  establishes  procedures  for  licensing  fre- 
quencies through  a  competitive  bidding  process.  The  Committee 
found  that  the  current  licensing  procedures  delay  the  dehvery  of 
services  to  the  public  and  the  result  is  stifling  the  growth  of  emerg- 
ing technologies.  The  Committee  also  found  that  some  users  of  the 
spectrum  are  reselling  the  public  airwaves  to  subscribers  for  a  fee, 
and  therefore  should  pay  reasonable  compensation  for  use  of  this 
public  resource. 

The  bill  requires  the  Commission  to  establish  a  competitive  bid- 
ding methodology  promoting  the  development  of  new  technologies, 
products  and  services,  and  which  efficiently  utilizes  the  spectrum 
for  the  benefit  of  the  public.  The  Commission  is  required  to  adopt 
bidding  methodologies  that  promote  rapid  deployment  of  advanced 
services  to  all  the  people  of  the  United  States,  including  those  in 
rural  areas;  provide  opportunities  for  small  businesses,  and  prevent 
the  selling  of  licenses  for  unjust  enrichment. 

In  prescribing  its  rules,  the  Commission  shall  develop  alternative 
methods  of  pajmient,  such  as  lump  sum  pa)nnents,  royalty  pay- 
ments and  guaranteed  annual  minimum  payments  (or  some  com- 
bination) thereof  to  encourage  participation  by  small  and  innova- 
tion companies.  The  rules  shall  include  performance  requirements 
including  deadlines  and  penalties  to  ensure  prompt  delivery  of 
services  to  rural  areas  as  well  as  urban  areas,  and  to  prevent 
stockpiling  or  warehousing  of  spectrum  by  licensees.  The  Commis- 
sion is  also  required  to  prescribe  area  designations  and  bandwidth 
assignments  to  promote  equitable  distribution  of  services  among 
geographic  areas  and  require  full  transfer  disclosures.  The  author- 
ity of  the  Commission  to  use  auctions  expires  on  September  30, 
1998. 

Chapter  2,  the  "Emerging  Telecommimications  Technologies  Act 
of  1993,"  reallocates  radio  frequency  spectrum  to  promote  the  de- 
velopment of  new  technologies  for  commercial  purposes.  The  bill  re- 
quires the  Secretary  of  Commerce  (the  Secretary)  to  identify  and 
transfer  for  reallocation  not  less  than  200  megahertz  (mHz)  of  spec- 
trum to  the  Federal  Communications  Commission.  The  Commission 
shall  reassign  such  spectrum,  currently  assigned  to  Federal  Gov- 
ernment users,  to  private  users  and  to  public  safety  agencies  to 
promote  the  development  and  use  of  emerging  telecommxinications 
technologies,  to  protect  the  public  interest,  and  for  other  purposes. 

The  bill  establishes  procedures  for  the  identification  of  the  fre- 
quencies to  be  reallocated  from  the  Federal  Government  to  non- 
government uses.  The  legislation  requires  that  90%  of  the  identi- 
fied frequencies  be  below  5  gigahertz  (gHz),  and  limits  the  percent- 
age of  identified  spectrum  that  can  be  shared  between  Federal  Gov- 
ernment and  non-Federal  Government  users.  It  sets  up  a  timetable 
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for  reallocation  that  recommends  effective  dates  by  which  the 
President  may  withdraw  or  limit  frequency  assignments.  In  addi- 
tion, the  chapter  establishes  statutory  guidelines  for  the  with- 
drawal of  frequency  assignments  from  Gk)vemment  stations,  and 
grants  the  President  the  authority  to  recover  reassigned  fre- 
quencies in  the  case  of  a  national  emergency,  or  for  other  reasons. 
The  bill  also  permits  the  Secretary  to  expedite  the  transfer  of  up 
to  30  mHz  of  spectrum  to  the  Commission  for  reallocation  to  non- 
Federal  users.  Finally,  this  chapter  requires  the  Assistant  Sec- 
retary for  Communications  and  Information  and  the  Chairman  of 
the  Commission  to  conduct  joint  spectrum  planning. 

Chapter  3,  Communications  Technical  Amendments,  makes  tech- 
nical correction  to  the  Commimications  Act  and  the  Communica- 
tions SateUite  Act,  transfers  and  redesignates  sections  from  the 
Commimications  Act  to  the  National  Telecommunications  and  In- 
formation Administration  Organization  Act  (NTIAO  Act),  and 
eliminates  outdated  provisions  of  the  Communications  Act. 

Background  and  Need  for  the  Legislation 
chapter  1 — competitive  bidding  authority 

President  Clinton  proposed  in  his  budget  submitted  to  Congress 
that  the  FCC  be  given  authority  to  use  competitive  bidding  as  a 
source  of  revenues  and  as  a  means  of  improving  the  spectnmi  as- 
signment process.  In  correspondence  with  the  Committee,  Acting 
Assistant  Secretary  of  Commerce  Thomas  J.  Sugrue,  on  behalf  of 
Secretary  of  Commerce  Ronald  H.  Brown,  also  endorsed  spectrum 
auctions  as  a  means  of  improving  the  FCC's  licensing  process  and 
promoting  efficient  use  of  the  spectrum.  The  Commerce  Depart- 
ment imderscored  that  auctions  should  be  designed  to  encourage 
wide  participation  and  to  allow  innovation  to  be  rewarded. 

In  many  ways.  President  Clinton's  budget  takes  a  position  simi- 
lar to  the  Bush  and  Reagan  administrations.  It  has  long  been  the 
view  of  NTIA  and  the  FCC  that  the  Commission's  current  process 
of  spectrum  assignment  by  lottery  and  comparative  hearings  is 
flawed.  This  view  holds  that  not  only  do  current  licensing  proce- 
dures, often  result  in  arbitrary  and  inefficient  spectnmi  manage- 
ment decisions,  but  also,  by  assigning  spectrum  to  non-federal  H- 
censees  without  receiving  compensation,  the  government  is  failing 
to  manage  wisely  one  of  the  nation's  most  valuable  national  re- 
sources. 

The  radio  frequency 

The  radio  frequency  spectrum  is  the  medixmi  that  makes  possible 
wireless  commimications  such  as  land  mobile  radio,  shortwave  and 
commercial  radio,  television  broadcast,  microwave  telephone  relays, 
cellular  telephones,  navigational  radio,  and  sateUite  transmission. 
Some  frequencies  are  better  suited  than  others  for  certain  commu- 
nication tasks.  Radio  waves,  for  example,  behave  differently  at  dif- 
ferent frequencies,  particularly  in  the  way  they  are  affected  by  ter- 
rain and  atmosphere. 

Radio  frequency  spectnmi  is  a  non-depletable  natural  resource 
and  has  ftnite  boundaries.  This  precious  but  limited  resource  has 
become  vitally  important  to  our  economic  success  and  social  well- 
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being.  Currently,  commercial  and  public  safety  users  are  finding  a 
substantial  shortage  of  frequencies  available  for  assignment.  Exist- 
ing congestion  creates  short-term  problems  for  users,  especially  in 
some  \irban  areas  where  spectrum  is  in  high  demand  by  private 
sector  and  non-federal  users,  such  as  public  safety  agencies.  Given 
the  current  congested  state  of  the  spectrum,  the  ability  to  accom- 
modate new  spectnmi-dependent  technologies  is  severely  Hmited. 
Today,  advances  in  telecommunications  technologies  are  spurring 
economic  growth  and  improving  our  way  of  life.  Many  of  these 
emerging  technologies  depend  on  the  use  of  radio  waves  as  the  me- 
dixim  for  transmitting  information. 

Current  licensing  procedures 

Authority  to  use  lotteries  was  contained  in  the  Senate  version  of 
the  Omnibus  Budget  Reconciliation  Act  of  1981.  This  provision  was 
specifically  intended  to  remedy  a  backlog  of  Hcense  applications  for 
low-power  television.  There  was  no  such  lottery  provision  in  the  bill 
passed  by  the  House,  and  no  hearings  were  held  on  the  issue  in 
the  House.  Since  that  time  lotteries  have  been  used  extensively  by 
the  Commission  to  award  a  variety  of  Hcenses.  In  implementing 
lotteries  over  the  past  twelve  years,  the  FCC  for  the  most  part 
chose  not  to  put  in  place  serious  screening  requirements.  As  a  re- 
s\ilt,  lotteries  have  been  characterized  by  "get  rich  quick"  appeals 
by  firms  that  would  submit  an  application  for  a  fee,  so-called  'li- 
censing mills,"  and  by  licenses  landing  in  the  hands  of  those  ill 
equipped  to  build  or  operate  a  service  properly  utilizing  radio  spec- 
trum. 

In  addition,  the  lottery  system  is  widely  criticized  for  failing  to 
meet  the  FCC's  public  interest  standard  and  for  encouraging  \m- 
productive  speculation  for  spectrum  licenses.  In  the  case  of  spec- 
trum lottery  for  cellular  licenses,  the  rules  adopted  by  the  FCC  for 
the  lottery  system  failed  to  contain  adequate  financial  and  tech- 
nical qualifying  standards  or  anti-trafficking  requirements,  thereby 
enabling  many  lottery  winners  subsequently  to  sell  their  licenses, 
sometimes  at  substantial  sums,  to  legitimate  parties  who  actually 
built  the  cellular  system.  The  FCC  awarded  Rural  Service  Area 
(RSA)  cellular  licenses  through  the  use  of  lotteries  to  applicants 
who  often  times  had  no  real  intention  of  investing  in  the  technology 
of  using  the  frequencies  themselves. 

The  Committee  finds  that  in  many  respects  the  FCC's  current  li- 
censing methods  for  assigning  spectrum  have  not  served  the  public 
interest.  Comparative  hearings  frequently  have  been  time  consum- 
ing, causing  technological  progress  and  the  delivery  of  services  to 
siiffer.  Lotteries  engendered  rampant  speculation;  undermined  the 
integrity  of  the  FCC's  licensing  process  and,  more  importantly,  fre- 
quently resulted  in  unqualified  persons  winning  an  FCC  license. 
Many  lottery  apphcants  had  no  intention  to  build  or  operate  a  sys- 
tem using  the  spectrum,  but  instead  only  sought  to  acquire  a  li- 
cense at  nominal  cost  and  then  sell  it,  making  a  large  profit  and 
at  the  same  time  delaying  the  delivery  of  services  to  the  public. 

Another  criticism  of  lotteries  is  that  they  do  not  to  reward  per-  i 
sons  who  have  spent  money  to  research  and  develop  a  new  tech- 
nology or  service.  The  Committee  is  aware  of  a  number  of  instances 
where  persons  had  ostensibly  developed  a  new  technology,  only  to 
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see  their  chance  to  capitalize  on  the  investment  crushed  by  a  flood 
of  lottery  applicants.  A  competitive  bidding  system,  therefore,  will 
encourage  innovative  ideas,  and  give  the  proper  incentive  to  spur 
a  new  wave  of  products  and  services  that  will  keep  the  United 
States  in  a  competitive  position. 

Spectrum  is  a  scarce  resource,  and  thus  every  exclusive  license 
granted  denies  someone  else  the  use  of  that  spectrum.  This  is  what 
give  spectnun  a  market  value.  Because  new  licenses  would  be  paid 
for,  a  competitive  bidding  system  will  ensure  that  spectrum  is  used 
more  productively  and  efficiently  than  if  handed  out  for  free.  Com- 
petitive bidding  concepts  have  long  been  appHed  to  other  important 
pubHc  resources  such  as  grazing  lands  and  oil  and  gas  leases.  The 
Committee  beheves  it  is  now  the  time  to  extend  those  concept  to 
the  radio  spectrum. 

In  addition  to  promoting  efficient  use  of  the  spectrum  the  Com- 
mittee also  beheves  that  rapid  deployment  of  new  technology 
should  be  encouraged.  Use  of  competitive  bidding  will  help  accom- 
pHsh  that  goal. 

The  Committee  also  finds  that  as  these  new  services  are  being 
developed  it  is  necessary  to  estabHsh  rules  so  that  like  services  aire 
regulated  similarly.  Moreover,  uniform  rules  are  needed  to  ensure 
that  all  carriers  providing  such  services  are  treated  as  common  car- 
riers under  the  Communications  Act  of  1934. 

CHAPTER  2— EMERGING  TELECOMMUNICATIONS  TECHNOLOGIES 
Spectrum  management 

Two  federal  agencies,  the  National  Telecommunications  and  In- 
formation Administration  (NTIA)  and  the  Federal  Commimications 
Commission  (FCC),  have  authority  over  the  radio  spectrum  in  the 
United  States.  The  NTIA,  under  the  Department  of  Commerce,  is 
responsible  for  allocating,  assigning,  and  maintaining  efficient  use 
of  the  radio  spectrum  assigned  to  Federal  Government  users.  The 
NTIA  utihzes  the  Interdepartmental  Radio  Advisory  Committee 
(IRAC)  to  establish  priorities  and  encourage  efficient  spectrum  use 
by  Federal  Government  users.  However,  the  Committee  record, 
compiled  over  a  five  year  period,  includes  evidence  that  the  Federal 
Government  does  not  always  employ  the  most  efficient  use  of  its 
assigned  frequencies,  nor  utilize  the  most  spectrum-efficient  tech- 
nologies in  every  case.  In  the  102d  Congress,  the  Committee  heard 
testimony,  including  that  of  the  current,  and  all  former  NTIA  Ad- 
ministrators, which  argues  that  the  Federal  Government  could  use 
spectrum  more  effectively. 

The  FCC  is  responsible  for  the  radio  spectrum  used  by  private 
sector  and  non-Federal  Government  users.  The  Commission's  spec- 
trum management  responsibilities  include  Ucensing  the  use  of  dis- 
crete frequencies  for  the  operation  of  individual  spectrum-depend- 
ent equipment,  and  enforcing  its  regulations  governing  the  proper 
use  of  the  spectrum.  The  Commission's  adversarial  rulemaking  and 
Ucensing  procedures  have  forced  commercial  and  public  safety 
users  to  utilize  the  most  advanced  spectrum  technologies  available, 
and  promoted  more  efficient  spectrum  use  in  both  the  private  sec- 
tor and  the  pubhc  safety  commimity. 
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Spectrum  utilization 

Commission  officials  contend  that  virtually  all  of  the  spectrum 
(below  20  gHz)  currently  is  being  utilized.  The  frequencies  above  20 
gHz  are  utilized  for  fewer  apphcations  because  of  the  limitations 
imposed  by  the  current  state  of  technology.  The  lack  of  unassigned,  | 
usable  spectrum  available  for  commercisd  and  non-FederaJ  Govern- 
ment users  has  forced  the  Commission  to  postpone  or  forgo  spec- 
tnrni  assignments  for  many  worthwhile  uses  and  technologies,  and 
is  imposing  unacceptable  levels  of  congestion  in  many  areas.  In 
fact,  the  Committee  record  indicates  that  scarcity  of  spectrum  has 
limited  competition  in  many  spectrum-dependent  industries  and 
has  resulted  in  increased  cost  to  American  businesses  and  consum- 
ers. 

An  example  of  the  dilemma  that  spectrum  managers  must  face 
due  to  spectrum  congestion  was  provided  several  years  ago,  when 
the  Commission  was  forced  to  reallocate  two  mHz  of  spectrum  that 
had  been  utilized,  on  a  secondary  basis,  by  the  Amateur  Radio 
Service.  The  Amateur  Service  has  established  an  impressive  record 
of  providing  life-saving  emergency  communications  during  natural  < 
disasters  and  accidents,  when  more  conventional  methods  of  com-  I 
mimications  were  rendered  inoperable.  Yet  because  of  the  lack  of 
alternative  frequencies,  the  Commission  was  forced  to  take  away  [ 
these  two  mHz  in  return  for  giving  the  Service  "primary*  access  to 
an  adjacent  three  mHz  band.  Passage  of  this  bill  will  alleviate  the 
pressure  to  take  more  spectrum  for  the  Amateur  Service  by  provid-  ^ 
ingfrequencies  for  new  technologies  in  other  bands. 

The  Committee  record  also  demonstrates  that  the  lack  of  avail-  ! 
able  spectrum  is  stifling  the  introduction  of  new  technologies.  The  i 
Committee  anticipates  that  the  passage  of  this  legislation  will  re- 
verse this  situation,  and  allow  the  Commission  to  allocate  addi- 
tional frequencies  to  new  and  innovative  technologies. 

International  considerations  | 

In  1992,  the  Mobile  World  Administrative  Radio  Conference  1 
(WARC),  an  international  conference  of  the  International  Tele-  ' 
communications  Union  (UTC),  made  several  pivotal  determinations 
regarding  the  allocations  of  radio  spectrum  for  new  mobile  radio 
technologies.  The  problem  facing  the  FCC,  in  seeking  to  promote 
the  interests  of  U.S.  telecommunications  manufacturers,  service 
providers  and  end  users,  is  that  in  many  cases  the  Commission 
lacks  the  spectrum  to  conform  with  the  allocation  decisions  made 
at  the  WARC. 

Many  of  our  international  competitors  have  identified  frequencies  i 
for  the  commercial  development  of  new  mobile  radio  applications,  j 
For  example,  the  British  (U.K.)  government  has  allocated  200  mHz  ! 
to  microcell,  a  new  teclmology  for  land  mobile  communications. 
Microcell  combines  landline  telephone  services  with  "cellularized" 
mobile  services,  providing  users  almost  constant  access  to  the  tele- 
phone network. 

There  are  currently  several  different  programs  in  Europe  related 
to  mobile  and  personal  communications.  Each  of  these  programs 
will  require  spectrum  allocations  before  they  can  be  made  available 
to  the  public.  Near-term  programs  include  Pan  European  Digital 
Cellular,  with  an  allocation  of  50  mHz,  and  Europe-wide  Cordless 
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Telephone  2  (CT-2),  with  an  allocation  of  4  mHz  in  the  United 
Kingdom.  Germany  and  France  are  considering  similar  allocations 
for  CT-2.  The  Conference  of  European  PTFs  (CEPT),  through  its 
frequency  advisory  committee,  has  recommended  20  mHz  be  made 
available  in  Europe  for  Digital  European  Cordless  Telephones 
(DECT).  Most  of  tliese  reallocations  wSl  require  PTT  (telephone) 
fixed  radio  links  and  military  systems  to  vacate  some  spectrum  in 
order  to  have  frequencies  available  for  the  new  services. 

Pacific  Rim  countries  are  also  taking  steps  to  ensxire  that  ade- 
quate spectrum  is  available  for  emerging  technologies.  For  exam- 
ple, the  Japanese  government  has  announced  a  300  mHz  allocation 
for  advanced  wireless  communications. 

Communications  technical  amendments 

The  Committee  has  corrected  a  number  of  clerical  mistakes  and 
outdated  provisions  in  the  Communications  Act.  In  addition,  with 
tiie  enactment  of  the  National  Telecommunications  and  Informa- 
tion Administration  Organization  Act,  some  sections  of  the  Commu- 
nications Act  pertaining  to  the  NTIA  need  to  be  transferred. 

Hearings 

The  Committee's  Subcommittee  on  Telecommunications  and  Fi- 
nance held  an  oversight  hearing  on  April  22,  1993  on  spectrum 
auctions  and  what  issues  should  be  addressed  as  part  of  any  legis- 
lation. Testimony  was  received  from  the  following  witnesses:  Mr. 
Geoffrey  S.  Goodfellow,  Chairman,  RadioMail  Corporation;  Mr. 
Douglas  G.  Smith,  President,  Omnipoint  Corporation;  Mr.  Jack 
Pellici,  Vice  President  of  Business  Development,  Oracle  Corpora- 
tion; Mr.  Wayne  Schelle,  Chairman,  American  Personal  Commu- 
nications (representing  PCS  Action);  Mr.  Thomas  Wheeler,  Presi- 
dent, Cellular  Telecommuni cations  Industry  Association;  Mr.  Wil- 
Uam  deKay,  Chairman,  Dialpage  Communications  (representing 
Telocator);  and  Mr.  R.  Craig  Roos,  President  and  CEO,  Personsd 
Communications  Services  of  New  York,  A  LOCATE  Company. 

The  Committee's  Subcommittee  on  Telecom  muni  cations  and  Fi- 
nance held  a  hearing  on  H.R.  707,  which  is  identical  to  Chapter  2 
of  the  "Licensing  Improvement  Act  of  1993,"  on  February  4,  1993. 
Testimony  was  received  from  the  following  witnesses:  Mr.  Eric  J. 
Schimmel,  Vice  President,  Telecommunications  Industry  Associa- 
tion; Mr.  Thomas  Wheeler,  President,  Cellular  Telecommunications 
Industry  Association;  Mr.  Edward  Fritts,  President,  National  Asso- 
ciation of  Broadcasters;  Mr.  Paul  KozlowsM,  Vice  President,  Digital 
Equipment  Corporation;  and  Mr.  Ronnie  Rand,  Executive  Director, 
Associated  Public  Safety  Communications  Officers,  Inc. 

During  the  102d  Congress,  the  Subcommittee  held  hearings  on 
spectrum  auction  proposals  and  spectrum  allocation  proposals.  The 
hearing  held  on  February  21,  1991,  included  Chairman  Alfred 
Sikes  from  the  FCC,  and  the  hearing  held  on  March  12,  1991,  in- 
cluded Assistant  Secretary  Janice  Obuchowski  of  the  NTIA.  An  ad- 
ditional hearing  was  held  on  October  9,  1991  featuring  witnesses 
from  the  pubHc  safety  community,  cellular  industry,  paging  indus- 
try and  others. 
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Committee  Consideration 

licensing  improvement  act  of  1993 

On  May  6,  1993,  the  Subcommittee  on  Telecommunications  and 
Finance  met  in  open  session  and  ordered  reported  Subtitle  C,  the 
"Licensing  Improvement  Act  of  1993"  (Committee  Print),  by  a  voice 
vote,  a  quorum  being  present.  On  May  11,  1993,  the  full  Committee 
on  Energy  and  Commerce  met  in  open  session  and  ordered  reported 
Subtitle  C,  the  "Licensing  Improvement  Act  of  1993"  (Committee 
Print),  as  amended,  by  voice  vote,  a  quorum  being  present. 

EMERGING  TELECOMMUNICATIONS  TECHNOLOGIES  ACT  OF  1993 

On  February  4,  1993,  the  Subcommittee  on  Telecommimications 
and  Finance  met  in  open  session  and  ordered  reported  the  bill 
(H.R.  707)  (now  Chapter  2  of  the  "Licensing  Improvement  Act  of 
1993")  by  voice  vote,  a  quorum  being  present.  On  February  23, 
1993,  the  full  Committee  on  Energy  and  Commerce  met  in  open 
session  and  ordered  reported  the  bill  (H.R.  707)  by  voice  vote,  a 
quorum  being  present. 

On  March  2,  1993,  the  full  House  of  Representatives  passed  H.R. 
707  \mder  suspension  of  the  rules,  by  a  recorded  vote  of  410-5. 

Committee  Oversight  Findings 

Pursuant  to  clause  2(1)(3)(A)  of  Rule  XI  of  the  Rules  of  the  House 
of  Representatives,  the  Subcommittee  held  oversight  hearings  and 
made  findings  that  are  reflected  in  the  legislative  report. 

Committee  on  Government  Operations 

Pursuant  to  clause  2(1)(3)(D)  of  rule  XI  of  the  Rules  of  the  House 
of  Representatives,  no  oversight  findings  have  been  submitted  to 
the  Committee  by  the  Committee  on  Government  Operations. 

Committee  Cost  Estimate 

In  compliance  with  clause  7(a)  of  rule  XIII  of  the  Rules  of  the 
House  of  Representatives,  the  Committee  believes  that,  because  of 
the  competitive  bidding  authority  contained  in  Chapter  1,  which 
will  raise  $7.2  billion  over  five  years,  there  will  be  no  net  cost  to 
the  Federal  Government. 

Congressional  Budget  Office  Estimate 

The  comprehensive  letter  of  the  Congressional  Budget  Office  is 
found  at  the  conclusion  of  the  report  on  this  Title  of  the  bill. 

Inflationary  Impact  Statement 

Pursuant  to  clause  2(1)(4)  of  rule  XI  of  the  Rules  of  the  House 
of  Representatives,  the  Committee  makes  the  following  statement 
with  regard  to  the  inflationary  impact  of  the  reported  bill:  The  en- 
actment of  subtitle  C  will  have  no  inflationary  impact. 
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Section-by-Section  Analysis 
chapter  1— competitive  bidding  authority 
Section  5201 

Short  title — "Licensing  Improvement  Act  of  1993". 
Section  5202 

Findings.  The  Committee  finds  that  current  licensing  procedures 
often  delay  delivery  of  services  to  the  public  and  can  result  in  un- 
just enrichment  of  applicants;  that  if  licensees  are  engaged  in  re- 
selling the  use  of  the  public  airwaves  to  subscribers  for  a  fee,  the 
licensee  should  pay  reasonable  compensation  to  the  public  for  those 
resources;  that  a  carefully  designed  system  to  obtain  competitive 
bids  from  competing  qualified  applicants  can  speed  delivery  of  serv- 
ices, promote  efficient  and  intensive  use  of  the  electromagnetic 
spectrum,  prevent  unjust  enrichment,  and  produce  revenues  to 
compensate  the  public  for  the  use  of  the  public  airwaves;  and  that 
therefore,  the  Federal  Commimications  Commission  should  have 
the  authority  to  issue  licenses  utilizing  a  system  of  competitive 
bids. 

Section  5203 

Authority  to  use  competitive  bidding.  This  section  amends  sec- 
tion 309  by  adding  a  new  subsection  (j),  which  grants  the  FCC  au- 
thority to  use  a  system  of  competitive  bidding  as  a  means  of  grant- 
ing licenses.  This  authority  is  in  addition  to  the  FCC's  existing  au- 
thority to  use  comparative  hearings  and  lotteries;  however,  the 
Commission's  authority  to  use  lotteries  is  circumscribed  by  section 
5206(c).  The  authority  would  apply  only  when  there  are  mutually 
exclusive  applications  for  an  initial  license  for  a  use  described  in 
subsection  309(j)(2).  Competitive  bidding  would  not  be  permitted  to 
be  used  for  unlicensed  uses;  in  situations  where  there  is  only  one 
application  for  a  license,  or  in  the  case  of  for  a  renewal  or  modifica- 
tion of  the  license. 

Section  309(j)(2)  defines  the  uses  to  which  bidding  may  apply. 
This  paragraph  provides  that  where  the  Commission  determines 
that  the  principal  use  of  the  spectrum  will  be  to,  in  essence,  resell 
the  spectrum  to  subscribers,  and  the  Commission  determines  that 
an  auction  will  meet  the  objectives  in  section  309(j)(3)  discussed 
below,  then  that  class  of  licenses  should  be  subject  to  competitive 
bidding.  The  Committee's  extensive  record  reveals  that  there  are 
limited  cases  in  which  competitive  bidding  would  be  appropriate 
and  in  the  public  interest.  The  limited  grant  of  authority  contained 
in  this  section  is  designed  so  that  only  those  classes  of  licenses 
would  be  issued  utilizing  a  system  of  competitive  bidding.  The  en- 
actment of  section  309(j)  should  not  affect  the  manner  in  which  the 
Commission  issues  licenses  for  virtually  all  private  services,  includ- 
ing frequencies  utilized  by  Public  Safety  Services,  the  Broadcast 
Auxiliary  Service,  and  for  subcarriers  and  other  services  where  the 
signal  is  indivisible  from  the  main  channel  signal.  Similarly,  inas- 
much as  mass  media  broadcast  signals  are  provided  to  the  general 
public  without  the  pa3mient  of  a  subscription  fee,  the  current  li- 
censing practices  of  the  FCC  remain  unchanged.  The  fact  that  some 
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television  licensees  may  receive  compensation  from  cable  television 
operators  as  a  result  of  the  enactment  of  the  "retransmission  con- 
sent" provisions  of  the  Cable  Act  should  have  no  effect  on  the  Com- 
mission's licensing  of  television  stations. 

It  is  the  Committee's  intention  that  the  enactment  of  this  section 
will  not  affect  the  Commission's  current  procedures  for  granting  li- 
censes for  private  use. 

The  Committee  remains  committed  to  protect  public  safety  users 
from  adverse  effects  of  competitive  bidding,  and  encourages  the 
Commission  to  take  into  accoimt  the  needs  of  public  safety  users 
in  making  allocation  decisions. 

The  Committee  intends  that  the  determination  required  by  sec- 
tion 309(j)(2)  will  be  made  when  a  service  or  class  of  service  is  de- 
fined by  the  Commission.  The  Commission  is  also  expected  to  re- 
view existing  services  to  determine  whether  they  meet  the  test  set 
forth  in  section  309(j)(2). 

Section  309(j)(3)  requires  the  Commission  to  estabhsh  a  meth- 
odology for  each  kind  of  service  subject  to  competitive  bidding,  and 
to  test  alternative  methodologies.  The  Committee  expects  the  Com- 
mission to  match  auction  methodologies  with  the  characteristics  of 
the  service.  Nothing  in  this  section  should  preclude  the  Commis- 
sion from  using  the  same  methodology  for  more  than  one  service. 

This  paragraph  also  sets  out  the  objectives  the  FCC  must  follow 
in  creating  an  auction  system. 

In  its  regulations  implementing  this  section,  the  Commission 
must  seek  to  promote  the  development  and  rapid  deployment  of 
new  technologies,  products,  and  services  for  the  benefit  of  the  pub- 
lic, including  those  residing  in  rural  areas,  without  administrative 
or  judicial  delays. 

In  addition,  the  Commission's  regulations  must  promote  eco- 
nomic opportunity  and  competition,  and  ensure  that  new  and  inno- 
vative technologies  are  readily  accessible  to  the  American  people. 
The  Commission  will  realize  these  goals  by  avoiding  excessive  con- 
centration of  licenses  and  by  disseminating  licenses  among  a  wide 
variety  of  applicants,  including  small  businesses  and  businesses 
owned  by  members  of  minority  groups  and  women. 

The  Committee  does  not  intend  that  the  Commission  should 
apply  any  particular  antitrust  or  other  test  in  order  to  avoid  con- 
centration of  licenses,  but  rather  should  apply  a  common  sense  ap- 
proach. If  a  single  licensee  dominates  any  particular  service,  or  if 
it  dominates  a  significant  group  of  services,  then  the  Commission 
should  take  that  into  account.  The  Committee  does  not  intend  that 
this  objective  dominate  the  Commission's  decision-making  when  it 
adopts  regulations  to  implement  the  competitive  bidding  process. 

The  Committee  is  concerned  that,  unless  the  Commission  is  sen- 
sitive to  the  need  to  maintain  opportunities  for  small  businesses, 
competitive  bidding  could  resiilt  in  a  significant  increase  in  con- 
centration in  the  telecommvuiications  industries.  The  Committee 
recognizes  that  the  characteristics  of  some  services  are  inherently 
national  in  scope,  and  are  therefore  ill-suited  for  small  business. 
However,  other  services  are  local,  and  could  well  provide  new  op- 
portunities for  small  business  participation.  In  those  cases,  the 
Committee  anticipates  that  the  Commission  will  adopt  regulations 
that  will  ensure  that  small  businesses  will  continue  to  have  oppor- 
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tunities  to  become  Commission  licensees,  and  ensure  that  the  adop- 
tion of  the  competitive  bidding  provisions  of  this  section  will  not 
have  the  effect  of  excluding  small  businesses  from  the  Commis- 
sion's licensing  procedures. 

The  Committee  adopted  an  amendment  to  ensure  that  all  small 
businesses  will  be  covered  by  the  Commission's  regulations,  includ- 
ing those  owned  by  members  of  minority  groups  and  women.  The 
Committee  recognizes  that,  unlike  mass  media  licenses,  where  di- 
versity in  ownership  contributes  to  diversity  of  viewpoints,  most  of 
the  Hcenses  issued  pursuant  to  the  competitive  bidding  authority 
contained  in  section  309(j)  will  be  for  services  where  the  race  or 
gender  of  the  licensee  will  not  affect  the  delivery  of  service  to  the 
pubhc.  Nevertheless,  the  Commission  should  adopt  regulations  pur- 
suant to  this  section  to  ensure  that  businesses  owned  by  members 
of  minority  groups  and  women  are  not  in  any  way  excluded  from 
the  competitive  bidding  process. 

Section  309(j)(4)  requires  the  Commission  to  establish  rules  to 
implement  the  objectives  set  forth  above.  In  prescribing  these  rules, 
the  Commission  is  required  to  consider  alternative  payment  sched- 
ules and  methods  of  calculation,  including  initial  lump  sum  pay- 
ments, installment  or  royalty  payments,  guaranteed  annual  mini- 
mum payments,  or  some  combination  so  as  to  promote  economic  op- 
portunity as  defined  in  paragraph  3(b). 

One  of  the  primary  criticisms  of  utilizing  competitive  bidding  to 
issue  licenses  is  that  the  process  could  inadvertently  have  the  effect 
of  favoring  only  those  with  "deep  pockets",  and  therefore  have  the 
wherewithal  to  participate  in  the  bidding  process.  This  would  have 
the  effect  of  favoring  incumbents,  with  estabhshed  revenue 
streams,  over  new  companies  or  start-ups.  The  Committee  has 
given  the  Commission  the  flexibihty  to  design  alternative  payment 
schedules  in  order  that  this  not  occur. 

While  it  is  clear  that,  in  many  instances,  the  objectives  of  section 
309(j)  will  best  be  served  by  a  traditional,  "cash-on-the-barrelhead" 
auction,  it  is  important  that  the  Commission  employ  different 
methodologies  as  appropriate.  Under  this  subsection,  the  Commis- 
sion has  the  flexibility  to  utilize  any  combination  of  techniques  that 
would  serve  the  pubUc  interest. 

The  Committee  anticipates  that  in  some  instances  the  Commis- 
sion will  act  in  a  manner  that  is  comparable  to  a  mortgage  banker, 
who  designs  new  mortgage  instruments  in  order  to  increase  the 
iiniverse  of  people  who  can  afford  to  buy  homes.  The  Commission's 
adoption  of  any  competitive  bidding  methodology  will  have  the  ef- 
fect of  determining  whether  there  will  be  widespread  participation 
in  the  hcensing  process,  or  whether  participation  will  be  restricted 
to  a  few,  well-heeled  firms.  A  new  and  innovative  proposal  that 
may  have  a  high  risk  factor,  for  example,  may  lead  the  Commission 
to  structure  a  bidding  system  that  requires  only  minimal  payments 
during  the  construction  phase,  followed  by  higher  payments  as  a 
revenue  stream  develops,  and  perhaps  with  a  balloon  payment  at 
the  end  of  the  license  term.  It  is  the  Committee's  intention  that  the 
Commission's  methodology  for  any  given  service  or  class  of  license 
be  based  on  the  characteristics  of  the  service  itself,  in  order  to  pro- 
mote the  objectives  and  requirements  of  section  309(j). 


256 


Paragraph  (4)  also  reqiiires  the  Commission  to  include  perform- 
ance requirements  and  deadUnes  to  ensure  prompt  delivery  of  serv- 
ice to  rural  areas.  In  the  past,  the  Commission  has  used  deadlines 
and  penalty  provisions,  including  license  forfeiture,  as  a  means  of 
ensuring  that  licensees  build  their  systems.  The  legislation  re- 
quires the  Commission  to  take  similar  steps  to  ensure  prompt  de- 
livery of  service  to  rural  areas. 

This  paragraph  also  requires  the  Commission  to  adopt  rules  to 
prevent  stockpiling  or  warehousing  of  spectrum  by  licensees  or  per- 
mittees. 

The  Committee's  record  demonstrates  that  there  is  a  potential 
for  applicants  to  acquire  licenses  pursuant  to  a  competitive  bidding 
process  for  a  purpose  other  than  dehvering  a  service  to  the  public. 
For  example,  an  incumbent  service  provider  could  submit  a  bid  for 
a  license  in  a  service  that  would  compete  with  an  existing  business, 
and  engage  in  behavior  that  would  prevent  competition  from  occur- 
ring. This  would  deny  the  public  both  the  benefit  of  having  access 
to  the  new  service,  and  the  benefits  of  competition. 

In  order  to  assure  that  the  goal  of  prompt  delivery  of  services  to 
the  public  is  not  finistrated  jby  the  Commission's  employment  of 
competitive  bidding,  the  Commission's  regulations  must  include 
performance  requirements,  and  penalties  for  failure  to  meet  those 
requirements,  to  prevent  warehousing  of  frequencies. 

Paragraph  (C)  requires  that,  consistent  with  the  public  interest, 
convenience,  and  necessity,  the  purposes  of  this  Act,  and  the  char- 
acteristics of  the  proposed  service,  prescribe  area  designations  and 
baindwidth  assignments  that  promote  an  equitable  distribution  of 
licenses  and  services  among  geographical  areas,  economic  oppor- 
tunity for  a  wide  variety  of  appUcants,  and  investment  in  and  rapid 
deployment  of  new  teclmologies  and  services. 

The  Committee  is  aware  that  the  Commission  is  currently  con- 
sidering a  variety  of  proposals  to  create  a  new  Personal  Commu- 
nications Service,  and  that  there  is  considerable  controversy  about 
license  eligibility  criteria  and  the  size  and  scope  of  licenses  in  the 
new  service.  The  Committee  takes  no  position  on  any  of  these  is- 
sues. The  Committee  notes  that  new  section  309(j)  is  a  generic  stat- 
ute that  will  govern  the  issuance  of  hcenses  in  many  different  serv- 
ices. Paragraph  (C)  retedns  for  the  Commission  the  flexibility  to 
prescribe  eligibility  criteria,  and  area  designations  and  bandwidth 
assignments  based,  among  other  things,  on  the  characteristics  of 
the  proposed  service.  Given  the  generic  nature  of  the  statutory  lan- 
guage, and  the  express  neutraHty  of  the  Committee  on  these  issues, 
the  Committee  is  confident  that  the  Commission  will  adopt  rules 
for  the  new  PCS  service  without  construing  this  section  in  a  man- 
ner that  would  dictate  any  particular  outcome. 

The  Committee  is  aware  of  the  creative  talents  of  the  commu- 
nications bar,  and  is  confident  that  this  language  will  be  invoked 
to  support  the  claims  of  all  the  parties  involved  in  this  proceeding. 
The  Committee  has  attempted  to  preserve  the  Commission's  discre- 
tion to  license  the  new  Personal  Communications  Service  without 
skewing  the  outcome  of  this  debate. 

The  Committee's  neutrality  on  the  sundry  controversies  within 
the  rulemakings  establishing  the  PCS  Service  extends  to  each  such 
controversy.  The  Committee  has  not  included  provisions  in  section 
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309(j)  to  direct  the  Commission  to  include,  or  exclude,  any  company 
(or  group  of  companies)  from  eligibility;  to  determine  that  the  "ex- 
cessive concentration"  provisions  be  read  in  any  particular  way,  or 
to  imply  a  preference  for  any  proposed  licensing  scheme  over  any 
other.  Again,  and  at  the  risk  of  overkill,  the  provisions  of  the  new 
section  are  generic  in  nature,  and  are  not  intended  to  indicate  the 
Committee's  preference  for  any  particular  position  in  this  particu- 
lar dispute. 

This  neutrality  extends  to  the  Commission's  "Pioneer  Preference" 
policies  as  well.  The  Commission  has  adopted  and  implemented 
this  policy  sua  sponte.  This  policy  specifically  has  never  been  en- 
couraged, nor  discouraged,  by  an  action  taken  by  this  Committee. 
To  the  extent  that  this  policy  is  consistent  with  the  provisions  of 
this  section;  other  provisions  of  the  Communications  Act,  and  other 
applicable  law,  the  Commission  is  free  to  continue  to  implement 
such  a  poUcy.  The  Commission  should  not,  however,  view  the  Com- 
mittee's neutrality  as  any  type  of  blessing  or  approval  of  its  poli- 
cies. The  provisions  of  section  309(j)  are,  again,  expressly  neutral 
with  respect  to  these  policies. 

During  the  Committee's  consideration  of  "The  Licensing  Improve- 
ment Act  of  1993",  the  Committee  rejected,  by  a  vote  of  36-8,  an 
amendment  that  would  have  mandated  that  the  Commission  li- 
cense certain  rural  telephone  companies  for  certain  services.  The 
Committee  has  never  dictated — by  statute — that  the  Commission 
issue  specific  licenses  to  specific  individuals  or  companies  since  it 
first  approved  legislation  creating  the  FCC  fifty-nine  years  ago. 
While  the  Committee  has  gone  to  great  lengths  to  protect  the  inter- 
ests of  rural  residents,  it  has  refused  to  single  out  any  service  pro- 
vider for  special  treatment. 

Finally,  the  Commission  is  required  to  establish  rules  requiring 
transfer  disclosures  and  antitrafficking  restrictions.  The  Committee 
notes  that,  at  least  hypothetically,  a  system  of  competitive  bidding 
will  obviate  the  need  for  antitrafficking  restrictions.  In  a  system  of 
open  competitive  bidding,  trafficking  in  licenses  should  be  minimal, 
since  the  winning  bidder  would  have  paid  a  market  price  for  the 
license.  Nevertheless,  the  Committee  anticipates  that  the  Commis- 
sion will  monitor  trafficking  in  licenses  issued  pursuant  to  the  pro- 
visions of  section  309(j),  and  will  impose  any  necessary  regulations 
and  transfer  fees  as  may  be  necessary  to  prevent  unjust  enrich- 
ment. 

In  the  event  that  the  Commission  limits  participation  in  any 
given  competitive  bidding  procedure,  however,  there  exists  a  sig- 
nificant possibility  that  licenses  will  be  issued  for  bids  that  f^l 
short  of  the  true  market  value  of  the  license.  To  the  extent  that  the 
Commission  is  attempting  to  achieve  a  justifiable  social  policy 
goal — such  as  the  reservation  of  appropriate  licenses  for  small  busi- 
ness applicants — licensees  should  not  be  permitted  to  finistrate  that 
goal  by  selling  their  license  in  the  aftermarket.  In  these  instances, 
antitrafficking  restrictions  are  necessary  and  appropriate. 

This  paragraph  expressly  authorizes  the  Commission  to  impose 
or  assess  payments  in  order  to  prevent  unjust  enrichment  resulting 
from  trafficking  in  licenses.  The  Committee  anticipates  that  the 
Commission  will  use  this  authority  to  deter  speculation  and  partici- 
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pation  in  the  licensing  process  by  those  who  have  no  intention  of 
offering  service  to  the  pubhc. 

Section  309(j)(5)  authorizes  the  Commission  to  adopt  rules  to  en- 
sure that  the  bidder's  appHcation  meets  minimum  reqxiirements  of 
acceptability.  Such  rules  may,  for  example,  include  requirements 
that  bidder's  applications  contain  all  information  and  documenta- 
tion sufficient  to  document  that  the  application  is  not  in  violation 
of  Commission  rules.  Any  appHcations  not  meeting  those  require- 
ments may  be  dismissed  prior  to  the  competitive  bidding. 

Paragraph  (5)  requires  that  prior  to  the  issuance  of  any  license, 
the  Commission  must  determine  that  the  applicant  is  qualified  pur- 
suant to  subsection  (a)  and  sections  308(b)  and  310.  The  Committee 
notes  that  the  provisions  of  this  paragraph  give  the  Commission 
the  discretion  to  make  this  determination  only  with  respect  to  the 
applicant  who  submits  the  winning  bid,  and  does  not  require  the 
Commission  to  make  this  determination  for  all  applicants  prior  to 
the  competitive  bidding  procedure. 

In  addition,  subsection  309(j)(5)  requires  the  Commission  to  pre- 
scribe expedited  procedures  to  resolve  substantial  and  material 
facts  that  are  disputed. 

Section  309(j)(6)  estabUshes  rules  of  construction.  In  particular, 
this  paragraph  provides  that  nothing  here  affects  renewal  expect- 
ancy, which  some  have  argued  would  be  increased  if  a  licensee  has 
paid  money  for  the  hcense.  The  Committee  seeks  to  ensure  that  the 
legislation  alters  only  the  licensing  process,  and  has  no  effect  on 
the  requirements,  obligations  or  privileges  of  the  hcense  holders. 

This  paragraph  also  provides  that  nothing  shall  be  construed  to 
prohibit  the  FCC  from  issuing  nationwide  licenses.  As  provided  in 
section  309(j)(4)(C),  the  Commission  has  the  authority  to  prescribe 
service  territories  based  on  the  characteristics  of  the  proposed  serv- 
ice. 

Section  309(j)(7)  provides  that  the  FCC  cannot  base  an  allocation 
decision,  or  the  rules  it  prescribes  pursuant  to  paragraph  (4)(A) 
and  (C),  solely  or  predominantly  on  the  expectation  of  more  reve- 
nues. The  Committee  intends  the  FCC  to  make  its  decisions  based 
on  soxmd  communications  poHcy  pursuant  to  the  Communications 
Act.  The  Commission  is  not  a  collection  agency  of  the  U.S.  Govern- 
ment, and  should  not  to  be  influenced  by  budgetary  considerations. 
This  paragraph  is  designed  to  insulate  the  FCC's  communications 
policy  decisions  from  budgetary  pressures,  and  clarifies  that  impor- 
tant commimications  pohcy  objectives  should  not  be  sacrificed  in 
the  interest  of  maximizing  revenues  from  auctions. 

In  connection  with  application  and  Hcensing  proceedings,  the 
Commission  should,  in  the  pubhc  interest,  continue  to  use  engi- 
neering solutions,  negotiation,  threshold  qualifications,  service 
rules,  and  other  means  in  order  to  avoid  mutual  exclusivity.  The 
licensing  process,  like  the  allocation  process,  should  not  be  influ- 
enced by  the  expectation  of  federal  revenues  and  the  Committee 
encourages  the  Commission  to  avoid  mutually  exclusive  situations, 
as  it  is  in  the  pubhc  interest  to  do  so.  The  ongoing  MSS  (or  "Big 
LEO")  proceeding  is  a  case  in  point.  The  FCC  has  and  currently 
uses  certain  tools  to  avoid  mutually  exclusive  hcensing  situations, 
such  as  spectrum  sharing  arrangements  and  the  creation  of  specific 
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threshold  qualifications,  including  service  criteria.  These  tools 
should  continue  to  be  used  when  feasible  and  appropriate. 

Section  309(j)(8)  provides  that  all  revenues  from  the  auction  will 
be  deposited  in  the  Treasury  in  accordance  with  chapter  33  of  title 
31,  United  States  Code.  This  paragraph  also  clarifies  that  any  li- 
cense issued  by  the  Commission  pursuant  to  section  309  does  not 
vest  any  property  rights  in  the  license  holder  and  that  state  and 
local  government  entities  shall  not  treat  the  license  as  the  property 
of  the  Hcensee  for  tax  purposes.  This  subsection  is  intended  to  clar- 
ify that  all  hcenses  or  permits  issued  by  the  Commission  are  fran- 
chises that  constitute  Federal  property  and  not  property  of  the  H- 
censee.  Therefore,  no  State  or  local  government  entity  may  tax  or 
assess,  directly  or  indirectly,  the  value  of  such  license  or  permit 
held  by  the  hcensee. 

Section  309(j)(9)  requires  the  FCC  to  report  back  to  Congress  no 
later  than  September  30,  1997  on  the  auction  system.  In  the  report 
the  Commission  shall  stipulate  the  revenues  that  have  been  raised 
using  competitive  bidding,  how  the  competitive  bidding  system  has 
met  the  objectives  of  the  Act,  how  the  designed  methodology  se- 
cured prompt  delivery  of  services  to  rural  areas,  and  how  much 
more  revenue  is  anticipated.  This  paragraph  also  stipulates  that 
the  competitive  bidding  authority  terminates  on  September  30, 
1998. 

Section  5204 

Conforming  amendments.  This  section  makes  conforming  amend- 
ments to  subsection  309(i),  which  contains  the  authority  for  lotter- 
ies. This  section  substantially  limits  the  ability  of  the  FCC  to  use 
lotteries.  With  the  enactment  of  this  section,  the  FCC  would  only 
be  able  to  use  lotteries  when  it  found  that  auctions  were  not  apph- 
cable  under  section  309(j)(2)(A). 

This  section  also  makes  technical  changes  to  subsection  (i),  and 
requires  the  FCC  to  issue  rules  requiring  disclosure  of  financial  in- 
formation at  the  time  of  sale  of  a  license,  and  limiting  the  ability 
of  lottery  winners  to  sell  their  hcense,  so  as  to  prevent  the  churn- 
ing and  profiteering  that  has  characterized  lotteries. 

Section  5205 

Regulatory  parity.  This  section  amends  section  332(c)  to  provide 
that  services  that  provide  equivalent  mobile  services  are  regulated 
in  the  same  manner.  It  directs  the  Commission  to  review  its  rules 
and  regulations  to  achieve  regulatory  parity  among  services  that 
are  substantially  similar.  In  addition,  the  legislation  establishes 
uniform  rules  to  govern  the  offering  of  all  commercial  mobile  serv- 
ices. Uniform  rules  are  needed  to  ensure  that  all  carriers  providing 
such  services  are  treated  as  common  carriers  under  the  Commu- 
nications Act  of  1934. 

Under  current  law,  ^  private  carriers  are  permitted  to  offer  what 
are  essentially  common  carrier  services,  interconnected  with  the 
public  switched  telephone  network,  while  retaining  private  carrier 


^47  U.S.C,  332(cXl)  (defining  "private  land  mobile  service"  to  include  "service  provided  bv  spe- 
cialized mobile  radio,  multiple  licensed  radio  dispatch  systems,  and  all  other  raoio  dispatch  sys- 
tems, regardless  of  whether  such  service  is  provided  indiscriminately  to  eligible  users  on  a  com- 
mercial  oasis")  (emphasis  supplied). 
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status.  Fxinctionally,  these  "private"  carriers  have  become  indistin- 
guishable from  common  carriers^  but  private  land  mobile  carriers 
and  common  carriers  are  subject  to  inconsistent  regulatory 
schemes.  The  rates  charged  by  common  carrier  licensees  are  sub- 
ject to  the  requirements  of  title  II  of  the  Communications  Act, 
which  requires  inter  aha,  that  rates  must  be  just  and  reasonable 
and  not  imreasonable  discriminatory.  Common  carriers  are  also 
subject  to  state  regulation  of  rates  and  services.  Private  carriers, 
by  contrast,  are  statutorily  exempt  from  title  II  of  the  Commimica- 
tions  Act  and  from  rate  and  entry  regulation  by  the  States. 

The  Committee  finds  that  the  disparities  in  the  current  regu- 
latory scheme  could  impede  the  continued  growth  and  development 
of  commercial  mobile  services  and  deny  consimiers  the  protections 
they  need  if  new  services  such  as  PCS  were  classified  as  private. 
Thus,  Section  5205  of  the  bill  amends  Section  332(c)  of  the  Commu- 
nications Act  to  require  that  all  providers  of  "commercial  mobile 
services"  shall,  insofar  as  they  so  engaged,  be  treated  as  common 
carriers  for  purposes  of  the  Commimications  Act,  except  for  such 
provision  of  Title  II  of  the  Act  as  the  Commission  specifies  by  rule 
shall  not  apply.  To  foster  the  growth  and  development  of  mobile 
services  that,  by  their  nature,  operate  without  regard  to  state  lines 
as  an  integral  part  of  the  national  telecommunications  infrastruc- 
ture, new  section  332(c)(3)(A)  also  would  preempt  state  rate  and 
entry  regulation  of  all  commercial  mobile  services.  States  may  peti- 
tion the  FCC  for  authority  to  regulate  the  rates  for  commercial  mo- 
bile services  under  specified  circumstances. 

Section  332(c)(1)  state  that  any  person  providing  commercial  mo- 
bile service,  which  is  defined  below,  shall  be  treated  as  a  common 
carrier  subject  to  the  requirements  of  title  II.  The  Commission  is 
given  authority  to  specify  by  rule  which  provisions  of  title  II  may 
not  apply.  In  specifying  sections  or  provisions  of  sections  that  shall 
not  apply,  the  Commission  may  not  specify  sections  201,  202,  or 
208.  In  addition,  the  Commission  may  not  specify  a  provision  that 
is  necessary  to  ensure  charges  are  just  and  reasonable  and  non- 
discriminatory, or  otherwise  m  the  pubUc  interest. 

The  Commission  may  specify,  for  instance,  the  commercial  mo- 
bile services  need  not  be  tariffed  at  all,  or  it  may  choose  to  subject 
such  services  to  a  poHcy  of  "permissive  detariffing."  The  Committee 
is  aware  that  the  Commission's  long-standing  poUcy  of  permissive 
detariffing,  applied  to  non-dominant  carriers,  was  recently  foimd  to 
be  outside  the  scope  of  the  Commission's  authority  under  Section 
203  of  the  Communications  Act.  Amer.  Tel  &  Tel,  v.  FCC,  978  F.2d 
727  (D.C.  Cir.  1992).  By  permitting  the  Commission  to  "specify' 
which  provisions  of  Title  II  of  the  Commimications  Act  are  not  ap- 
plicable to  persons  engaged  in  the  provision  of  commercial  mobile 
services,  section  332(c)(1)(A)  is  intended  to  give  the  Commission 
the  authority  to  reinstate  this  policy  with  respect  to  such  persons 


2  See  "In  the  Matter  of  Amendment  of  part  90,  Subparts  M  and  S 3  FCC  Red.  1838,  1840 
(1988)  (expanding  definition  of  "eligible  user"  of  specialized  mobile  radio  service  to  include  indi- 
viduals on  an  indiscriminate  basis,  as  well  as  Federal  government  entities),  affd  4  FCC  Red. 
356  (1988):  see  sdso  "In  the  Matter  of  Amendment  of  the  Commission's  Rules  to  Permit  Private 
Carrier  Paging  Licensees  to  Provide  Service  to  Individuals,"  Notice  of  Proposed  Rulemaking,  PR 
Docket  No.  93-38  (rel.  March  12,  1993).  Under  the  Commission's  interpretation  of  Section 
332(cXl),  the  primary  test  for  inclusion  in  the  private  and  mobile  radio  service  is  that  a  licensee 
not  resell  interconnected  telephone  service  for  a  profit.  Fleet  Call,  Inc.,  FCC  Red.  1533,  1537 
(1991);  see  also  Telocator  Network  of  American  v.  FCC,  761  F.  2d  763  (D.C.  Cir.  1985). 
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insofar  as  they  are  so  engaged  if  it  finds  that  such  pohcy  is  not 
needed  to  enstire  charges  are  just  and  reasonable  or  otherwise  in 
the  public  interest. 

Section  332(c)(1)(B)  provides  that  the  Commission  shall  order  a 
common  carrier  to  establish  interconnection  with  any  person  pro- 
viding commercial  mobile  service,  upon  reasonable  request.  Noth- 
ing here  shall  be  construed  to  expand  or  limit  the  Commission's  au- 
thority under  section  201,  except  as  this  paragraph  provides.  The 
Committee  considers  the  right  to  interconnect  an  important  one 
which  the  Commission  shall  seek  to  promote,  since  interconnection 
serves  to  enhance  competition  and  advance  a  seamless  national 
network. 

Section  332(c)(2)  largely  restates  existing  subsection  332(c)(2), 
but  clarifies  that  parties  deemed  common  carriers  by  virtue  of 
paragraph  (a)(A)  of  this  legislation  can  continue  to  offer  radio  dis- 
patch service.  The  intent  of  the  Committee  is  not  to  disturb  the 
ability  of  private  carriers  offering  dispatch  service  prior  to  enact- 
ment from  continuing  to  offer  such  service.  In  addition,  this  section 
authorizes  the  FCC  to  decide  as  part  of  its  rulemaking  pursuant 
to  section  332(c)  whether  all  common  carriers  should  be  able  to  pro- 
vide dispatch  service. 

Section  332(c)(3)  provides  that  state  or  local  governments  cannot 
impose  rate  or  entry  regulation  on  private  land  mobile  service  or 
commercial  mobile  services;  this  paragraph  further  stipulates  that 
nothing  here  shall  preclude  a  state  from  regulating  the  other  terms 
and  conditions  of  commercial  mobile  services.  It  is  the  intent  of  the 
Committee  that  the  states  still  would  be  able  to  regulate  the  terms 
and  conditions  of  these  services.  By  "terms  and  conditions,"  the 
Committee  intends  to  include  such  matters  as  customer  billing  in- 
formation and  practices  and  billing  disputes  and  other  consimier 
protection  matters;  facilities  siting  issues  {e,g.,  zoning);  transfers  of 
control;  the  bundling  of  services  and  equipment;  and  the  require- 
ment that  carriers  make  capacity  available  on  a  wholesale  basis  or 
such  other  matters  as  fall  within  a  state's  lawful  authority.  This 
list  is  intended  to  be  illustrative  only  and  not  meant  to  preclude 
other  matters  generally  understood  to  fall  xinder  "terms  and  condi- 
tions." 

Section  332(c)(3)(b)  permits  states  to  petition  the  Commission  for 
authority  to  regulate  rates  for  any  commercial  mobile  services 
where  mobile  services  have  become  a  substitute  for  telephone  serv- 
ice, or  where  market  conditions  are  such  that  consumers  are  not 
protected  from  unreasonable  and  unjust  rates.  In  assessing,  xinder 
clause  (ii),  whether  market  conditions  are  such  that  consumers  are 
not  protected  from  unreasonable  and  unjust  rates.  In  assessing, 
under  clause  (ii),  whether  market  conditions  in  a  state  fail  to  pro- 
tect subscribers  of  commercial  mobile  services  adequately,  the  FCC 
shall  take  into  account  such  factors  as  the  nimiber  of  such  sub- 
scribers in  proportion  to  the  total  population  of  a  service  area;  and 
the  number  of  market  entrants  providing  such  services.  In  review- 
ing petitions  under  clause  (ii),  the  Commission  also  should  be 
mindful  of  the  Committee's  desire  to  give  the  policies  embodies  in 
Section  332(c)  an  adequate  opportunity  to  yield  the  benefits  of  in- 
creased competition  and  subscriber  choice  anticipated  by  the  Com- 
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mittee.  The  FCC  is  required  to  respond  to  any  states  petition  with- 
in 9  months  of  filing. 

Section  332(c)(4)  provides  that  nothing  hete  affects  the  regula- 
tion of  Comsat  pursuant  to  title  IV  of  the  Communications  Satellite 
Act  of  1962. 

Section  332(c)(5)  defines  the  terms  used  in  this  subsection.  "Com- 
mercial mobile  service"  is  defined  as  a  mobile  service,  as  defined 
in  section  3(n),  that  is  interconnected  with  the  pubUc  switched  tele- 
phone network  offered  for  profit  and  held  out  to  the  public,  or  of- 
fered on  an  indiscriminate  basis  to  classes  of  ehgible  users,  or  to 
such  a  broad  class  so  as  to  equal  the  public.  "Private  land  mobile 
service"  is  defined  as  anj^hing  that  does  not  fall  imder  commercial 
mobile  service.  The  legislation  also  directs  the  Commission  to  de- 
fine "interconnected"  and  "public  switched  telephone  network".  In 
defining  "interconnected"  the  Commission  should  consider  how  that 
term  is  used  and  qualified  in  current  section  332(c)(1).  The  effect 
of  this  definition  is  to  maintain  a  large  number  of  SMRs  which  pro- 
vide service  to  a  narrow  group  of  customers  under  the  Private  Land 
Mobile  category. 

Section  5205(b)  makes  conforming  changes  to  the  definition  of 
"mobile  service"  in  section  3(n)  by  incorporating  the  definition  of 
"private  land  mobile  service,"  found  in  section  3  (gg),  and  adding  | 
to  it  a  definition  of  licensed  personal  communications  services  that 
the  Commission  would  establish  as  part  of  its  proceedings.  j 

This  section  requires  the  FCC  to  review  its  rules  affecting  pri- 
vate land  mobile  services  and  within  1  year  issue  such  changes  as 
may  be  necessary  to  achieve  regulatory  parity  for  those  persons 
providing  equivalent  services.  It  is  the  intent  of  the  Committee  that 
the  Commission  make  a  complete  assessment  of  its  rules  affecting 
private  land  mobile,  including  loading  requirements,  spacing  limi- 
tations, and  others  to  determine  whether  such  rules  still  serve  the 
public  interest  in  Hght  of  the  changes  made  by  this  legislation.  Cur- 
rent commission  policy  prohibits  common  carriers  from  being  li- 
censed to  offer  Specisdized  Mobile  Radio  service.  The  Committee 
encourages  the  Commission  to  re-examine  this  restriction  in  Hght 
of  the  enactment  of  this  section  to  determine  the  extent  to  which 
such  a  restriction  is  in  the  pubUc  interest. 

This  paragraph  also  provides  that  the  Commission  has  authority 
to  build  in  effective  dates  for  its  rules  that  allow  for  an  orderly 
transition.  However,  nothing  in  the  Commission's  rules  could  have 
the  effect  of  accelerating  the  three-year  period  for  compliance  stipu- 
lated in  section  5205(c)(2).  Paragraph  (1)  provides  that  the  effective 
date  for  the  changes  made  on  common  carriers  shall  take  effect 
within  1  year.  It  further  provides,  however,  that  those  persons  who 
are  now  regulated  as  private  land  mobile  service  providers  and 
whose  status  would  change  to  common  carrier  by  virtue  of  this  Act 
have  3  years  to  comply. 

Section  5206 

Effective  dates  and  deadlines.  This  section  directs  the  FCC  to 
issue  rules  on  a  system  of  competitive  bidding  within  20  days.  It 
also  directs  the  FCC  to  issue  its  report  and  order  on  PCS  within 
180  days,  and  to  commence  issuing  licenses  for  PCS  within  270 
days.  Finally,  subsection  (c)  provides  that  the  FCC  shall  not  use 
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lotteries  any  time  after  enactment  if  auctions  can  be  used  xinder 
the  test  described  in  section  309(j)(2). 

Interruptions  in  the  on-going  filing,  processing  and  approval  of 
apphcations  for  hcenses  for  existing  services,  which  have  not  been 
characterized  by  rampant  speculation,  would  be  disruptive  to  busi- 
ness operations  of  existing  wireless  businesses  and  damaging  to  the 
economy. 

On  the  other  hand,  it  is  clear  that  several  new  services— such  as 
interactive  video,  the  proposed  new  services  in  the  220-222  mHz 
band,  and  (perhaps)  the  narrowband  paging  services  proposed  in 
the  900  mHz  band — ^have,  or  are  likely  to,  appeal  to  speculators 
who  see  an  opportxmity  to  "game"  the  Commission's  lottery  pro- 
ceedings. To  the  extent  that  the  Commission  is  able  to  utilize  the 
competitive  bidding  procedures  authorized  in  section  309(j)  to  issue 
licenses  in  these  services,  it  will  gain  valuable  information  on  how 
best  to  structure  competitive  bidding  procedures,  and  deter  specu- 
lators as  well. 

CHAPTER  2— EMERGING  TELECOMMUNICATIONS  TECHNOLOGIES 
Section  5221 

Short  title.  This  section  designates  that  the  bill  may  be  cited  as 
the  "Emerging  Telecommunications  Technologies  Act  of  1993." 

Section  5222 

Amendments  to  the  National  Telecommunications  and  Informa- 
tion Administration  Organization  Act.  This  section  amends  the  Na- 
tional Telecommimications  and  information  Administration  Organi- 
zation Act  by  adding  a  new  "Part  B — Emerging  Telecommimi- 
cations  Technologies,"  with  a  number  of  new  sections. 

New  section  111  sets  forth  the  findings  for  this  part.  The  Com- 
mittee finds  that  major  advances  in  technology  during  the  past  fifty 
years  have  increased  significantly  the  demand  for  radio  spectrum. 
This  increased  demand  for  spectrum,  especially  among  non-Federal 
Government  users,  has  surpassed  the  availabihty  of  this  finite  re- 
sovirce. 

The  Committee  further  finds  that,  at  present,  approximately  40 
percent  of  the  electromagnetic  spectrum  is  reserved  for  Federal 
Government  use.  Although  a  portion  of  this  spectrum  is  shared 
with  non-Federal  Government  users,  the  Federal  Government 
maintains  primary  access  to  these  frequencies. 

When  many  of  the  frequencies  were  initially  assigned,  spectrum 
was  plentiftd  and,  therefore,  efficient  use  of  the  spectrum  was  a 
secondary  consideration  to  the  prevention  of  interference.  Recently, 
the  increasing  demand  for  spectnmi  among  the  private  sector  and 
non-Federal  Government  users  has  resulted  in  Commission  pro- 
ceedings requiring  users  to  employ  more  spectrum-efficient  tech- 
nologies. However,  Federal  Government  users  are  not  subjected  to 
the  discipline  imposed  by  the  Commission's  proceedings.  As  a  re- 
sult. Government  users  have  not  implemented  spectrum-efficient 
technologies  as  extensively  as  have  Commission  licensees.  The 
Committee  finds  that  many  of  the  frequencies  reserved  for  govern- 
ment licenses  are  under-utihzed  or  inefficiently  used.  Some  of  the 
reserved  frequencies  are  imused  by  Government  licensees.  The 
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Committee  finds  that  the  public  interest  requires  many  of  the  re- 
served frequencies  to  be  utiUzed  more  efficiently  by  Government  or 
commercial  operators. 

Furthermore,  the  Committee  finds  that  some  frequencies  are  as- 
signed for  services  that  could  be  obtained  more  efficiently  from 
commercial  carriers  or  other  vendors.  For  example,  some  radio 
communications  could  be  carried  over  coaxial  cable  or  fiber  optic 
lines.  This  would  fi'ee  up  fi*equencies  for  uses  that  could  not  sub- 
stitute wire-based  transmission  media.  The  Committee  record  indi- 
cates that  the  Government  is  using  spectrum-dependent  tech- 
nologies to  provide  services  that  could  be  obtained  more  efficiently 
from  commercial  carriers  using  commercially  available  tech- 
nologies. 

The  Committee  recognizes  that  the  scarcity  of  assignable  fre- 
quencies for  commercial  use  will  impede  the  development  and  com- 
mercialization of  new  telecommunications  products  and  services  as 
well  as  reduce  the  capacity  and  the  efficiency  of  the  United  States' 
telecommunications  systems.  These  deficiencies  will  adversely  af- 
fect the  productive  capacity  and  international  competitiveness  of 
the  United  States  economy.  In  addition,  the  Committee  recognizes 
that  these  deficiencies  may  prevent  some  State  and  local  police, 
fire,  and  emergency  services  from  obtaining  radio  channels  ur- 
gently needed  to  protect  the  pubHc. 

The  Committee  also  finds  that  the  availabihty  of  additional  spec- 
trum for  commercial  purposes  will  promote  the  emergency  of  new 
industries,  create  products  and  services  for  the  American 
consumer,  provide  additional  jobs  in  the  U.S.,  and  improve  our  na- 
tion's international  competitiveness.  The  m\ilti-billion-dollar  cel- 
lular industry,  for  example,  was  made  possible  by  an  action  in 
1968,  when  the  government  relinquished  approximately  50  mHz  of 
spectrum  for  commercial  use. 

The  Committee  record  indicates  that  the  nations  and  businesses 
which  commercialize  a  new  technology  frequently  gain  significant 
competitive  advantages  in  international  markets.  These  early  en- 
trants often  establish  de  facto  technical  standards  in  the  market 
and  attain  lower  production  costs  through  economies  of  scale.  This 
legislation  is  designed  to  ensure  that  the  United  States'  commercial 
interests  have  spectrum  resources  available  to  compete  successfully 
in  these  increasingly  important  emerging  markets. 

Finally,  the  Committee  finds  that  the  President,  the  Secretary 
and  the  Commission  should  be  directed  to  take  appropriate  steps 
to  correct  these  deficiencies  in  order  to  ensure  that  America  has 
the  spectrum  it  needs  to  compete  in  a  broad  range  of  emerging 
technologies. 

New  Section  112.  National  spectrum  planning. 

The  Committee  recognizes  that  difficulties  often  result  from  the 
absence  of  a  formal  long-range  planning  process  to  anticipate  fu- 
ture spectrum  demands  and  reserve  spectrum  to  meet  such  de- 
mands. Neither  the  National  Telecommunications  and  Information 
Administration  (NTIA)  nor  the  Commission  has  a  comprehensive 
planning  document  that  is  updated  on  a  regular  basis. 

Since  the  spectrum  is  a  limited  resource,  the  effective  planning 
for  its  future  use  is  needed  to  maximize  the  spectrum's  potentisd 
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usage  and  guard  against  harmful  interference.  Therefore,  under 
subsection  (a),  the  Assistant  Secretary  of  Commerce  for  Commu- 
nications and  Information  and  the  Chairman  of  the  Commission 
are  required  to  conduct  periodic  joint  spectrum  planning.  Such 
spectrum  planning  is  to  occur  at  least  biannually,  and  must  include 
consideration  of  fature  spectnmi  requirements  for  public  and  pri- 
vate uses,  and  the  spectrum  allocations  necessary  to  meet  those  re- 
quirements. 

Subsection  (b)  requires  the  Assistant  Secretary  and  the  Chair- 
man of  the  Commission  to  submit  to  Congress  an  annual  report  on 
the  joint  spectrum  planning  activities.  In  conducting  their  joint 
spectnmi  planning,  the  Committee  expects  that,  when  appropriate, 
NTIA  ana  the  Commission  will  soHcit  comments  from  the  public 
during  the  planning  process.  Soliciting  pubUc  comments  may  be  in 
the  form  of  public  meetings.  Notice  of  Inquiries  or  other  appro- 
priate procedures. 

Subsection  (c)  requires  that  the  first  annual  report  submitted 
after  the  advisory  committee's  initial  recommendations  (as  required 
in  section  113(d)(4))  to  include  an  analysis  and  response  to  these 
recommendations  of  the  advisory  committee.  In  addition,  the  first 
annual  report  will  include  an  analysis  of  the  spectrum  efficiency  of 
maintaining  separate  allocations  for  Federal  Government  and  non- 
Federal  Government  Ucensees  for  the  same  or  similar  services. 

The  Committee  notes  that  currently,  NTIA  and  the  FCC  each  ad- 
minister adjacent  blocks  of  frequencies  for  the  same  or  similar  pur- 
poses. For  example,  NTIA  has  licensed  Government  fixed  micro- 
wave users  to  utilize  frequencies  between  1710  mHz  and  1850 
mHz.  The  FCC  licenses  non-Federal  fixed  microwave  users  on  fre- 
quencies between  1850  mHz  and  1990  mHz.  Maintaining  separate 
blocks  of  frequencies  for  fixed  microwave  services  constitutes  an  in- 
efficient approach  to  spectrum  management.  That  inefficiency  is 
particularly  egregious  in  this  instance,  inasmuch  as  it  is  relatively 
easy  to  engineer  fixed  microwave  networks — of  both  Federal  and 
non-Federsd  users — so  as  to  avoid  harmful  interference. 

The  Committee  anticipates  that  the  review  required  by  this  sec- 
tion will  result  in  the  identification  of  other  inefficient  uses  of  the 
spectrum,  and  that  all  such  inefficiencies  will  be  remedied  expedi- 
tiously utihzing  the  existing  authorities  of  the  FCC  and  NTIA. 

New  Section  113.  Identification  of  Reallocable  Frequencies.  Sub- 
section (a)  requires  the  Secretary  to  submit  a  report  within  24 
months  to  the  President  and  Congress,  identifying  and  recommend- 
ing for  reallocation  frequencies  that  are  assigned  to  Federal  Gov- 
ernment stations  and  are  not  required  for  the  present  or  identifi- 
able future  needs  of  the  Federal  Government.  The  frequencies  are 
to  be  those  which  are,  or  will  be,  feasible  to  make  available  during 
the  next  15  years  and  have  the  greatest  potential  for  commercisd 
use  imder  the  Act.  In  identifying  bands  of  frequencies  for 
reallocation,  the  Secretary  is  to  consider  the  relative  costs  to  the 
Federal  Grovemment,  in  relation  to  the  benefits  to  commercial 
users,  of  transferring  the  spectrum.  The  Secretary  is  also  required 
to  identify  bands  of  frequencies  which  are  most  likely  to  have  the 
greatest  potential  use  and  provide  the  greatest  public  benefit  under 
the  Act.  This  requirement  is  based  on  evidence  in  the  Committee 
record  that  certain  frequencies  are  better  suited  for  a  broad  range 
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of  radio-based  technologies.  Due  to  technical  constraints  and  propa- 
gation characteristics,  other  bands  of  frequencies  are  less  weU  suit-  \ 
ed  to  many  spectrum  dependent  applications.  ! 

It  is  the  Committee's  intent  that  achieving  more  efficient  use  of  \ 
spectrum  by  Government  licensees  not  be  accompUshed  at  the  ex-  i 
pense  of  safety.  For  example,  commercial  aviation  uses  radio  tech-  ' 
nologies  for  a  variety  of  safety-related  communications,  navigation  j 
and  surveillance  purposes.  The  Federal  Air  Regulations  require  do- 
mestic and  flag  air  carriers  to  maintain  a  constant,  two-way  air- 
ground  radio  commimication  system;  as  a  resxilt,  the  commercial 
airline  industry  is  making  significant  investments  in  such  systems 
to  ensure  safe  air  travel. 

The  Committee  beUeves  that  the  implementation  of  this  legisla-  » 
tion  will  not  result  in  the  degradation  of  this  or  other  safety-related 
service.  In  implementing  this  Act,  the  FCC  and  NTIA  shoxild  take 
special  care  not  to  derogate  treaty  obUgations  of  the  United  States 
that  would  affect  safety,  including  civil  aviation  and  aeronautical  \ 
safety  services. 

Subsection  (b)  establishes  a  minimum  requirement  for  the 
amount  of  spectrum  to  be  identified  and  recommended  for 
reallocation.  Within  two  years  after  enactment  of  this  legislation, 
the  Secretary  of  Commerce  is  required  to  identify  and  recommend 
the  frequencies  for  reallocation.  The  frequencies  identified  must 
span  at  least  200  mHz  of  the  total  spectrum  and  must  be  located 
below  5  gHz;  except  that  a  maximum  of  20  megahertz  of  the  identi- 
fied frequencies  may  be  located  between  5  and  6  gigahertz. 

The  Government  may  retain  some  frequencies  for  its  own  use, 
but  share  those  frequencies  with  FCC  licensees.  However,  these 
shared  frequencies  may  not  coimt  toward  more  than  one-half,  or 
100  mHz,  of  the  total  200  megahertz  required  to  be  identified.  The 
legislation  requires  that  assignments  of  a  band  of  frequencies  for 
shared  use  by  FCC  Hcensees  and  Federal  Government  stations 
limit  Federal  Grovemment  use  by  geographic  area,  by  time,  or  by 
other  means.  The  purpose  of  this  provision  is  to  ensure  that  fre-  j 
quencies  that  are  to  be  shared  be  made  available  in  areas  where  ! 
there  is  substantial  congestion,  or  where  there  is  a  concentration 
of  population  of  potential  users.  While  H.R.  707  does  not  contain 
a  specific  percentage  of  the  population  that  must  have  access  to  the 
shared  frequencies,  the  Committee  recommends  that  the  Secretary 
make  every  effort  to  ensure  that  such  frequencies  be  made  avail- 
able to  FCC  hcensees  in  at  least  80%  of  the  area  of  the  United 
States,  and  include  as  many  metropoHtan  areas  as  possible.  This 
provision  will  ensure  that  use  by  Federal  Government  users  is  sub-  i 
stantially  less  than  the  potential  use  to  be  made  by  the  FCC  licens-  f 
ees.  In  addition,  the  legislation  requires  the  Federal  Commimica- 
tions  Commission  to  estabUsh  coordination  procedures  for  oper- 
ational sharing  permitted  imder  this  section. 

Subsection  (c)  requires  the  Secretary,  in  identifying  the  spectrum 
for  reallocation,  to  consider  if  the  Government  frequency  is  being  [ 
used  to  provide  a  communications  service  that  is  also  available 
from  a  commercial  vendor.  This  is  done  to  increase  spectrum  effi- 
ciency by  relying  upon  commercially  available  substitutes,  and  the 
use  of  non-radiating  technologies  such  as  coaxial  cable  or  fiber  optic 
technologies,  wherever  feasible. 
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When  selecting  frequencies  for  reallocation,  the  Secretary  also 
shall  consider  the  avaHabihty  of  equipment  available  to  utilize  that 
part  of  the  spectrum,  and  the  proximity  of  nearby  frequencies  that 
are  being  used  for  commercial  purposes.  The  Secretary  must  also 
consider  the  allocation  decisions  of  foreign  governments,  in  order  to 
make  sure  that  domestic  communications  equipment  manufactur- 
ers are  not  placed  at  a  competitive  disadvantage.  It  is  the  Commit- 
tee's intent  that  this  requirement  will  strengthen  the  competitive- 
ness of  U.S.  companies  in  the  United  States  and  abroad. 

Subsection  113(c)(4)  provides  additional  criteria  which  the  Sec- 
retary of  Commerce  must  consider  in  identifying  the  200  mHz  of 
Government  spectrum.  Specifically,  the  frequencies  that  Federal 
power  agencies  are  licensed  to  use  may  only  be  eligible  for  mixed 
use  in  geographically  separate  areas  and  shall  not  be  subject  to 
withdrawal  as  part  of  the  minimum  200  mHz  that  is  required  by 
section  113(b)  of  this  Act.  In  addition,  the  Secretary  of  Commerce 
should  seek  to  avoid  serious  degradation  of  Government  services 
and  operations  and  to  avoid  excessive  costs  to  civilian  users  of  Gov- 
ernment services. 

While  fulfilling  the  obHgations  of  this  section,  the  Secretary  must 
assume  that  there  will  be  reasonable  rates  of  scientific  progress 
and  growth  in  demand  for  telecommunications  services,  and  that 
the  frequencies  identified  for  reassignment  will  be  assigned  by  the 
Federal  Commiinications  Commission  within  a  fifteen-year  period. 
These  assumptions  will  help  to  assure  that  the  fi-equencies  that  are 
reallocated  will  be  able  to  be  utilized  as  the  state  of  the  radio  art 
advances,  as  well  as  help  stimulate  the  development  of  new  spec- 
tnim  dependent  technologies. 

Subsection  (d)  describes  the  procedures  for  the  identification  of 
fi'equencies.  The  Secretary  is  required  to  prepare  and  submit  to 
Congress,  within  12  months,  a  report  which  makes  preliminary 
identification  of  frequencies  to  be  reallocated.  The  Secretary  is  to 
convene  an  Advisory  Committee  to  review  the  fi'equencies  identi- 
fied in  the  preHminary  report.  The  purpose  of  the  Advisory  Com- 
mittee is  to  advise  the  Secretary  with  respect  to  the  frequencies 
which  should  be  included  in  the  final  report  and  to  prepare  a  re- 
port containing  recommendations  for  reforming  the  process  of  allo- 
cating frequencies  between  Federal  and  non-Federal  users.  The 
Committee  is  required  to  meet  at  least  monthly  until  each  of  the 
actions  required  by  proposed  section  114(a)  has  taken  place. 

The  Advisory  Committee  is  to  be  composed  of  the  Chairman  of 
the  Commission  and  the  Assistant  Secretary,  and  one  other  rep- 
resentative of  the  Federal  Government  as  designated  by  the  Sec- 
retary. In  addition,  the  Advisory  Committee  is  to  include  represent- 
atives of  the  U.S.  manufacturers  of  spectrum-dependent  tele- 
commiinications  equipment,  commercial  carriers,  and  other  users  of 
the  electromagnetic  spectrum  including  radio  and  television  Hcens- 
ees.  State  and  local  pubhc  safety  agencies,  the  aviation  industry 
and  other  interested  members  of  the  public  who  are  knowledgeable 
about  the  uses  of  the  electromagnetic  spectrum.  It  is  the  Commit- 
tee's intention  that  representatives  of  radio  and  television  licens- 
ees, State  and  local  pubhc  safety  agencies  and  the  aviation  indus- 
try be  included  on  the  Advisory  Committee.  In  addition,  this  bill 
also  requires  that  other  interested  members  of  the  pubhc  who  are 
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knowledgeable  about  the  uses  of  the  electromagnetic  spectrum  be 
named. 

While  the  enactment  of  this  bill  will  provide  a  dramatic  infusion 
of  spectrum  for  commercial  assignment,  the  Committee  is  con- 
cerned that  the  70-year-old  procediires  for  allocating  spectrum  be- 
tween Government  and  nongovernment  users  are  insufficient  to 
permit  effective  spectrum  management  techniques.  The  Committee 
intends  that  the  Advisory  Committee's  Report  identify  inefficiencies 
in  the  current  system,  and  recommendations  for  improvements,  to 
the  maximum  extent  possible.  The  Committee  is  also  concerned 
that  the  current  process  for  meeting  the  spectrum  needs  of  Govern- 
ment users  may  be  too  accommodating.  The  Grovemmenfs  own 
spectrum  decisions — ^made  behind  closed  doors,  without  public  scru- 
tiny— lack  the  discipline  imposed  on  commercial  users  by  the  ad- 
versarial process  used  by  the  FCC.  It  is  the  Committee's  intention 
that  the  Advisory  Committee  Report  include  recommendations  that 
will  increase  the  spectrum  efficiency  of  Government  users  by  sub- 
jecting their  requests  for  spectrum  to  more  vigorous  examination. 

Fiaally,  the  Committee  intends  that  the  Advisory  Committee 
make  recommendations  on  how  allocations  and  assignments  for 
Government  users  can  be  reviewed  periodically  to  ensure  that  tech- 
nological development  or  changes  in  Government  needs  can  reduce 
the  demand  for  spectrum  by  Government  users. 

Subsection  (e)  requires  tiie  Secretary  to  include  a  timetable  for 
reallocation  that  recommends  immediate  and  delayed  effective 
dates  by  which  the  President  shall  withdraw  or  hmit  assignments 
on  the  frequencies  specified  in  the  report.  These  delayed  effective 
dates  shall  permit  the  earliest  possible  reallocation  of  the  fre- 
quency bands,  while  taking  into  account  the  relationship  between 
the  cost  to  the  Federal  Government  of  changing  to  different  fre- 
quencies and  the  commercial  benefits  of  reassignment  of  these  fre- 
quencies. The  effective  dates  shall  be  based  on  the  useful  remain- 
ing life  of  existing  equipment  and  the  need  to  coordinate  frequency 
use  with  other  nations. 

In  order  to  expedite  the  availabihty  of  at  least  a  portion  of  the 
spectrum  to  be  reassigned,  this  chapter  authorizes  the  Secretary  to 
identify  an  initial  30  megahertz  of  spectrum  to  be  made  available 
for  reallocation  immediately  upon  issuance  of  the  report.  The  Com- 
mittee strongly  encourages  the  Secretary  to  identify  as  soon  as  pos- 
sible an  initial  30  mHz  that  can  be  made  available  to  the  FCC  on 
an  expedited  basis. 

New  Section  114.  Withdrawal  of  Assignment  to  Government  Sta- 
tions. Subsection  (a)  requires  the  President  to  withdraw  the  assign- 
ment to  a  Government  station  of  any  frequency  recommended  in 
the  Secretary's  report  for  immediate  reallocation  within  six  months 
after  receiving  such  report.  Pursuant  to  the  provisions  of  this  sec- 
tion, the  President  also  is  required  to  limit  the  assignment  to  a 
Government  station  of  any  frequency  the  report  recommends  for 
immediate  mixed  use.  The  President  shall  withdraw  or  limit  the 
assignment  to  a  Grovemment  station  of  any  frequency  which  is  rec- 
ommended for  reallocation  or  mixed  use  by  the  delayed  effective 
dates  described  in  the  Secretary's  report.  This  timetable  will  allow 
optimal  use  of  frequencies  that  have  been  selected  for  reallocation 
and  should  impose  only  a  minimal  financial  burden  on  the  Govern- 
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ment.  In  addition,  the  President  shall  provide  the  Government  with 
frequencies  for  those  displaced  by  shared  arrangements  or  reas- 
signment, if  necessary,  and  notify  each  House  of  Congress  and  the 
Commission  of  the  actions  taken  pursuant  to  this  Act. 

In  subsection  (b)  the  Committee  recognizes  that  exceptions  may 
be  required  to  the  recommendations  made  by  the  Secretary  and 
provides  procedures  to  be  utilized  by  the  President  when  the  cri- 
teria established  in  subsection  (b)  are  met.  Specifically,  if  the  Presi- 
dent determines  that  reallocation  or  mixed  use  of  certain  fre- 
quencies may  jeopardize  the  national  defense,  endanger  the  public's 
health  and  safety,  deprive  the  Government  of  an  important  func- 
tion, or  cause  the  Government  to  incur  undue  costs  he  may  sub- 
stitute alternative  frequencies  for  the  frequencies  that  meet  this 
criteria. 

In  addition,  the  President  may  delay  implementation  of  fre- 
quency reallocations  specified  in  the  Secretar3^s  report  if  it  is  deter- 
mined that  the  required  action  cannot  be  completed  by  the  rec- 
ommended delayed  effective  dates  or  if  such  an  action  would  result 
in  a  frequency  being  imused.  These  provisions  will  allow  the  maxi- 
mum use  of  Feder^  Grovemment  frequency  until  it  is  transferred 
to  the  FCC  for  reassignment,  and  provide  more  flexibihty  for  Gov- 
ernment users  of  the  frequency.  Whenever  a  frequency  is  sub- 
stituted for  those  recommended  by  the  Secretary,  the  President  is 
required  to  notify  the  Committee  on  Energy  and  Commerce  of  the 
House  of  Representatives  and  the  Committee  on  Commerce, 
Science,  and  Transportation  of  the  Senate  of  the  reasons  for  such 
substitution. 

Subsection  (c)  limits  the  ability  of  the  President  to  delegate  the 
functions  assigned  by  the  Act. 

New  Section  115.  Distribution  of  Frequencies  by  the  Commission. 
This  section  states  that  no  less  than  one  year  sSter  the  President 
notifies  the  FCC  of  a  frequency  band  to  be  reallocated,  pursuant  to 
section  114(a)(5),  the  Commission  is  required  to  submit  to  the 
President  and  Congress  a  plan  for  distribution  of  the  reassigned 
frequencies.  This  plan  shall  not  propose  the  immediate  distribution 
of  frequencies,  and  must  take  into  accoimt  the  timetable  rec- 
ommended by  the  Secretary.  In  order  to  provide  a  long-term  solu- 
tion for  the  scarcity  of  spectrum  for  emerging  technologies,  this  sec- 
tion requires  the  Commission  to  reserve  a  significant  portion  of  fre- 
quencies for  distribution  more  than  ten  years  after  this  legislation 
is  enacted,  with  the  remainder  to  be  gradually  distributed  over  a 
period  of  not  less  than  ten  years. 

The  provisions  of  the  Commission's  allocation  plan  must  ensure 
the  future  availabihty  of  frequencies  for  new  technologies  and  serv- 
ices; address  the  feasibihty  of  reallocating  spectrum  from  current 
commercial  and  non-federal  uses  to  provide  for  more  efficient  use 
of  the  spectrum,  and  allow  for  innovation  and  marketplace  develop- 
ment that  may  affect  the  relative  efficiencies  of  different  spectnmi 
allocations.  Nothing  in  this  section  shall  prohibit  the  Commission 
from  allocating  bands  of  frequencies  for  specific  purposes  in  future 
rulemaking  proceedings. 

The  Committee  does  not  intend  that  the  report  required  by  this 
section  tie  the  Commission's  hands  during  the  long  process  of  spec- 
trum allocation  envisaged  by  this  legislation.  Rather,  the  Commit- 
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tee  assumes  that  the  Commission  will  take  account  of  new  develop- 
ments, including  new  technologies  and  services  developed  after  the 
report  has  been  submitted  to  the  President  and  Congress,  when  it 
actually  is  called  upon  to  allocate  the  spectrum  at  issue. 

New  Section  116.  Authority  to  Recover  Reassigned  Frequencies. 
This  new  section  establishes  the  process  by  which  the  President 
can  reclaim  frequencies  which  have  already  been  reallocated  to  the 
FCC  for  reassignment. 

Subsection  (b)  authorizes  and  establishes  procedures  pursuant 
which  the  President  may  reclaim  frequencies  which  have  not  been 
distributed  by  the  Commission.  If  frequencies  have  been  assigned, 
the  President  must  also  provide  a  timetable  to  allow  an  orderly 
transition  for  FCC  licensees  to  obtain  new  frequencies  and  nec- 
essary equipment,  together  with  an  estimate  of  the  cost  of  displac- 
ing commercial  licensees. 

Subsection  (c)  stipulates  that  all  costs  of  reclaiming  frequencies 
pursuant  to  this  section  shall  be  borne  by  the  Federal  Government. 
Subsection  (d)  prohibits  the  Federal  Communications  Commission 
from  withdrawing  licenses  for  any  reclaimed  frequencies  imtil  the 
end  of  the  fiscal  year  following  the  President's  notification. 

Subsection  (e)  stipulates  that  nothing  contained  in  this  chapter 
limits  or  otherwise  affects  the  President's  authority  under  sections 
305  and  706  of  the  Commimications  Act,  including  his  ability  to 
withdraw  or  limit  the  use  of  all  frequencies  utilized  by  Government 
users.  In  particular  the  President's  authority  to  limit  or  withdraw 
licenses  to  utilize  the  frequencies  affected  by  the  provisions  of  sec- 
tion 113(c)(4)  is  not  affected  by  the  provisions  of  this  Act. 

New  Section  117.  Definitions. 

CHAPTER  3— COMMUNICATIONS  TECHNICAL  AMENDMENTS 
Sections  5241,  5242,  5243,  5244 

This  chapter  makes  a  number  of  technical  changes  and  correc- 
tions to  the  Communications  Act  and  the  National  Telecommimi- 
cations  and  Information  Administration  Organization  Act. 

Section  5241  contains  clerical  corrections  to  the  Communications 
Act  of  1934,  to  the  Commimications  Satellite  Act  of  1962,  and  con- 
forming amendments  to  the  Omnibus  Budget  Reconciliation  Act  of 


Section  5242  transfers  provisions  of  law  concerning  public  tele- 
communications facilities,  children's  educational  television,  and 
telecommunications  demonstration  program  from  the  Communica- 
tions Act  of  1934  to  the  National  Telecommunications  and  Informa- 
tion Administration  Organization  Act. 

Section  5243  eliminates  expired  and  outdated  provisions  from  the 
Communications  Act  of  1934  and  the  Communications  Satellite  Act 
of  1962. 

Section  5244  provides  for  stylistic  consistency  in  the  section  des- 
ignatipns^and  section  headings  of  the  Commimications  Act  of  1934 


^ndthe  Commimications  Satellite  Act  of  1962.  These  changes 
make  clerical  corrections,  transfer  certain  sections  without  chang- 
ing the  substance,  and  eliminate  expedited  and  outdated  provisions 
("deadwood"). 
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Subtitle  D — Energy  Programs 
Purpose  and  Summary 

Subtitle  D  of  Title  V  of  the  Omnibus  Budget  Reconciliation  Act 
of  1993  as  passed  by  the  Committee  would  extend  the  current  user 
fee  that  pays  for  the  budget  of  the  Nuclear  Regulatory  Commission 
(NRC)  to  cover  fiscal  years  1996-1998.  The  purpose  of  the  NRC 
user  fee  is  to  base  the  NRC's  budget  as  much  as  possible  on  the 
principle  that,  where  practical,  the  costs  of  government  services 
should  be  paid  for  by  the  beneficiaries  of  those  services. 

The  Budget  Resolution  (H.  Con.  Res.  64)  assumed  these  offset- 
ting collections  in  its  instructions  to  the  Committee.  Therefore,  pas- 
sage of  Subtitle  D  helps  to  fiilfill  the  Committee's  responsibihty  for 
deficit  reduction  in  Budget  ReconciHation. 

Background  and  Need  for  the  Legislation 

The  NRC  is  responsible  for  ensuring  the  health  and  safety  of  the 
pubUc  through  its  research  and  regiilatory  programs.  The  inde- 
pendence and  integrity  of  this  agency  is  essential  to  maintaining 
the  confidence  of  the  pubHc  in  the  use  of  nuclear  energy  and  radio- 
active materials. 

Section  6101  of  the  Omnibus  Budget  ReconciHation  Act  of  1990 
(P.L.  101-508),  requires  the  Nuclear  Regulatory  Commission  (NRC) 
to  collect  annual  charges  fi^om  its  Ucensees  to  provide  offsetting  col- 
lections to  pay  for  its  programs.  Under  that  act,  the  amount  of  such 
charges: 

(1)  when  added  to  other  amounts  collected  by  the  NRC  (i.e., 
fees  imder  the  Independent  OfBces  Appropriation  Act  of  1952, 
31  U.S.C.  9701),  must  equal  100  percent  of  the  NRC's  program 
activities  as  provided  in  appropriations;  and 

(2)  must  be  reasonably  related  to  the  regulatory  service  pro- 
vided by  the  NRC. 

However,  current  law  only  provided  authority  to  collect  fees  and 
annual  charges  equal  to  100  percent  of  the  NRC's  budget  for  five 
years,  fiscal  years  1991  through  1995.  Without  Congressional  ac- 
tion, the  NRC's  authority  to  collect  100%  of  its  costs  through  fees 
and  annual  charges  would  expire.  Thereafter,  the  NRC's  perma- 
nent authority  to  collect  33  percent  of  its  budget  authority  through 
fees  and  annual  charges  would  take  effect. 

The  NRC  budget  is  actually  paid  for  fi-om  several  sources.  First, 
appropriations  received  by  the  NRC  fi-om  the  Nuclear  Waste  F\md 
established  \mder  section  302(c)  of  the  Nuclear  Waste  Pohcy  Act  of 
1982  (42  U.S.C.  10222(c)  for  Ucensing  the  Department  of  Energy's 
nuclear  waste  management  program  are  not  to  be  recovered  by  the 
annual  charges.  Since  nuclear  utilities  are  paying  for  the  cost  of 
the  NRC's  high-level  waste  Ucensing  activities  through  their  pay- 
ments to  the  Nuclear  Waste  Fimd,  recovery  of  Nuclear  Waste  F\md 
appropriations  through  the  annual  charge  would  constitute  double 
payment  by  the  utihties. 

Second,  the  amount  recovered  through  annual  charges  is  to  be 
reduced  further  by  the  amoimt  the  NRC  receives  through  fees  as- 
sessed on  licensees  under  the  Independent  Offices  of  Appropriation 
Act  of  1952  (31  U.S.C.  9701),  through  Part  170  of  the  NRC's  rules 
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(10  C.F.R.  Part  170).  These  fees  are  intended  to  recover  the  costs 
to  the  NRC  of  providing  individually  identifiable  services  to  appli- 
cants and  holders  of  NRC  licensees,  though  not  the  cost  of  generic 
activities  that  benefit  licensees  generally. 

Finally,  the  balance  of  the  NRC's  annual  budget  authority  after 
subtraction  of  amounts  received  from  the  Nuclear  Waste  Fund  and 
the  Independent  Offices  Appropriation  Act  fees  is  to  be  recovered 
from  the  NRC's  licensees  through  the  annual  charges  enacted  in 
the  Omnibus  Budget  ReconciHation  Act  of  1990. 

Under  current  Taw,  fees  and  annual  charges  are  collected  from 
NRC  licensees  at  the  discretion  of  the  NRC.  The  Omnibus  Budget 
ReconciHation  Act  of  1990  instructed  the  NRC  to  assess  by  rule  the 
charge  for  these  costs  as  broadly  as  practicable  in  order  to  mini- 
mize the  burden  for  these  costs  on  any  licensee  or  class  of  licensees 
so  as  to  establish  as  fair  and  equitable  a  system  as  is  feasible.  The 
Omnibus  Budget  Reconciliation  Act  of  1990  also  intended  the  NRC 
to  assess  the  annual  charge  imder  the  principle  that  licensees  who 
require  the  greatest  expenditures  of  the  agency's  resources  should 
pay  the  greatest  annual  charge. 

The  NRC  is  presently  imdertaking  a  rulemaking  designed  to  help 
ensure  that  the  application  of  the  current  fee  structure  does  not 
place  an  unfair  burden  on  licensees,  pursuant  to  Sec.  2903(c)  of  the 
Energy  Policy  Act  (P.L.  102-486).  Subtitle  D  does  not  alter  the  fee 
structure  as  currently  collected  by  the  NRC  or  as  directed  by  the 
Omnibus  Budget  Reconciliation  Act  of  1990. 

Hearings 

The  Committee's  Subcommittee  on  Energy  and  Power  did  not 
hold  hearings  on  Subtitle  D  of  the  Omnibus  Budget  Reconciliation 
Act  of  1993. 

Committee  Consideration 

On  May  5,  1993,  the  Subcommittee  on  Energy  and  Power  met  in 
open  session  and  ordered  reported  Subtitle  D  without  amendment 
by  a  voice  vote.  On  May  11,  1993,  the  Committee  met  in  open  ses- 
sion and  ordered  reported  Subtitle  D  without  amendment  by  voice 
vote,  a  quorum  being  present. 

^  ^    Committee  Oversight  Findings 

Pursuant  to  clause  2(1)(3)(A)  of  rule  XI  of  the  Rules  of  the  House 
of  Representatives,  no  oversight  findings  or  recommendations  have 
been  made  by  the  Committee. 

Committee  on  Government  Operations 

Pursuant  to  clause  2(1)(3)(D)  of  rule  XI  of  the  Rules  of  the  House 
of  Representatives,  no  oversight  findings  have  been  submitted  to 
the  Committee  by  the  Committee  on  Government  Operations. 

Committee  Cost  Estimate 

In  compliance  with  clause  7(a)  of  rule  XIII  of  the  Rules  of  the 
House  of  Representatives,  the  Committee  believes  that  Subtitle  D 
will  generate  revenues  of  $378  milHon  in  FY  1996,  $389  milHon  in 
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FY  1997,  and  $402  million  in  FY  1998  to  offset  expenditures  of  the 
NRC. 

Congressional  Budget  Office  Estimate 

The  comprehensive  letter  of  the  Congressional  Budget  Office  is 
foxmd  at  the  conclusion  of  the  report  on  this  Title  of  the  bill. 

Inflationary  Impact  Statement 

Pursuant  to  clause  2(1)(4)  of  rule  XI  of  the  Rules  of  the  House 
of  Representatives,  the  Committee  makes  the  following  statement 
with  regard  to  the  inflationary  impact  of  the  reported  bill:  there 
will  be  no  inflationary  impact. 

Congressional  Budget  Office  Estimate 

This  letter  includes  estimates  reflecting  action  by  the  Committee 
on  all  reconciliation  matters  considered  by  the  Committee. 

U.S.  Congress, 
Congressional  Budget  Office, 

Washington,  DC,  May  14,  1993. 

Hon.  John  Dingell, 

Chairman,  Committee  on  Energy  and  Commerce, 
House  of  Representatives,  Washington,  DC. 

Dear  Mr.  Chairmaj^:  The  Congressional  Budget  Office  has  pre- 
pared the  enclosed  cost  estimate  for  the  reconciHation  recommenda- 
tions of  the  Committee  on  Energy  and  Commerce,  as  transmitted 
to  the  House  Committee  on  the  Budget,  May  14,  1993. 

The  estimates  included  in  the  enclosed  table  represent  the  1994- 
1998  effects  on  the  Federal  budget  and  on  the  budget  resolution 
baseline  of  the  Committee's  legislative  proposals  affecting  spend- 
ing. CBO  understands  that  the  Committee  on  the  Budget  will  be 
responsible  for  interpreting  how  savings  contained  in  these  legisla- 
tive proposals  measure  against  the  budget  resolution  reconciliation 
instructions. 

If  you  wish  further  details  on  this  estimate,  we  will  be  pleased 
to  provide  them.  The  CBO  staff  contacts  are  Lori  Housman,  Jean 
Heame,  and  Patrick  Piircell,  who  can  be  reached  at  226-2820,  and 
John  Webb  and  Mark  Grabowicz,  who  can  be  reached  at  226-2860. 
Sincerely, 

James  L.  Blum 
(For  Robert  D.  Reischauer,  Director). 

Enclosure. 

HOUSE  ENERGY  AND  COMMERCE  COMMIHEE— TITLE  V 
[By  fiscal  year,  in  millions  of  dollars] 

1994  1995  1996  1997  1998       5-year  total 


DIRECT  SPENDING 
Subtitle  A— Medicare  Program  (see  subtitle 

A): 

Estimated  budget  authority   -1,487  -2,190  -6.525      -9,526    -11,205  -30,932 

Estimated  outlays   -1,115  -2,014  -5,441      -8,776    -10,785  -28,131 
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HOUSE  ENERGY  AND  COMMERCE  COMMIHEE— TITLE  V— Continued 
[By  fiscal  year,  in  millions  of  dollars] 


1994 

1995 

1996 

1997 

1998 

5-year  totsl 

Subtitle  6 — Medicaid  Program  and  other 

health  care  provisions  (see  subitle  6): 

Estimated  budget  authority  

332 

-888 

- 1,300 

- 1,680 

-2,057 

-5,593 

Estimated  outlays  

332 

-888 

- 1,300 

- 1,680 

-2,057 

-5,593 

Subtitle  C — Communications  licensing  im- 

provement: 

Estimated  budget  authority  

- 1,700 

- 1,800 

-1,700 

-1,000 

- 1,000 

-7,200 

Estimated  Outlays  

-1,700 

-1,800 

- 1,700 

-1,000 

-1,000 

-7,200 

Subtitle  D— Energy  Programs  \ 

n 
U 

U 

n 
u 

ft 
u 

n 

U 

ft 
u 

Estimated  outlays  

0 

0 

0 

0 

0 

0 

Total  direct  spending: 

—  ?  RS** 

—  4,099 

—  H,0/0 

—  1 9  9nfi 

—  14  9fi9 

40, /tO 

PctimdtoH  OiitlaxK 

—  ?  W\ 

—  £,040 

—  AIM 

—  0,'»ni 

11,430 

—  1  ^  RA9 

1J,04£ 

_  An  Q9A 

n 
U 

ft 
U 

ft 
U 

ft 
U 

n 
u 

ft 
U 

9  AH 

fi  AA\ 
—  0,441 

—  11,4DD 

—  lo,o4Z 

Al\  QOA 

AMOUNTS  SUBJECT  TO  APPROPRIATION 

Subtitle  A — Medicare  Program  (see  subtitle 

A): 

Estimated  authorization  level  

4 

1 

0 

0 

0 

5 

Estimated  outlays  

4 

1 

0 

0 

0 

5 

Subtitle  B — Medicaid  Program  and  other 

health  care  provisions  (see  subtitle  B): 

Estimated  authorization  level  

417 

812 

942 

923 

903 

3,997 

Estimated  outlays  

256 

604 

816 

870 

863 

3,409 

Subtitle  C — Communications  licensing  im- 

provement^: 

F^tim^fpH  AiithnnTAtinn  Ipi/pI 

5 

5 

2 

2 

1 

15 

Estimated  outlays  

4 

5 

3 

2 

1 

15 

Total  amounts  subject  to  appropriation: 

Estimated  authorization  level  

426 

818 

944 

925 

904 

4,017 

Estimated  outlays  

264 

610 

89 

872 

864 

3,429 

EFFECTS  ON  STATE  AND  LOCAL  GOVERNMENTS 

Subtitle  A— Medicare  Program  (see  subtitle 
A)- 

Estimated  outlays  

0 

0 

65 

176 

210 

451 

Subtitle  B — Medicaid  Program  and  other 

health  care  provisions  (see  subitle  B): 

Estimated  outlays  

24 

-1,041 

- 1,365 

- 1,661 

- 1,955 

-5.999 

Subtitle  C — Communications  Licensing  Im- 

provement:^ Total  effects  on  State  and 

Local  Governments 

24 

- 1,041 

- 1,300 

- 1,485 

-1,745 

-5,548 

'The  Budget  Enforcement  Act  of  1990  requires  that  the  baseline  for  discretionary  accounts  be  inflated  from  the  cun-ent  year's  net  | 
appropriation.  For  the  Nuclear  Regulatory  Commission,  that  appropriation  reflects  the  collection  of  fees  to  cover  most  of  the  agency's  [ 
activities.  Consequently,  extending  these  fees  would  not  result  in  savings  when  measured  against  the  CBO  baseline.  Under  cun'ent  law, 
however,  the  fees  would  decline  substantially  after  fiscal  year  1995.  Extending  the  current  fees  through  1998  would  result  in  additional 
offsetting  collections  of  $378  million  in  1996,  $389  million  in  1997,  and  $402  million  in  1998,  relative  to  current  law  and  assuming  gross 
appropriations  at  the  1993  level  adjusted  for  inflation. 

^The  various  rep>orts  and  rulemakings  required  by  subtitle  C  would  cost  the  federal  govemment  approximately  $15  million  during  the  period 
1994-1998,  assuming  appropriation  of  the  necessary  amounts. 

^The  subtitle  would  restrict  the  ability  of  state  and  local  governments  to  regulate  commercial  mobile  services.  This  restriction  would  result 
in  the  loss  of  some  revenue  to  state  and  local  governments,  and  would  result  in  reduced  costs  to  state  and  local  governments  because  of 
the  limitation  on  their  ability  to  regulate  commercial  mobile  services.  We  cannot  estimate  the  amount  of  the  loss  of  revenue  or  savings  at 
this  time. 
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HOUSE  ENERGY  AND  COMMERCE  COMMITTEE— TITLE  V  (SUBTIUE  A— MEDICARE  PROGRAM) 

[By  fiscal  year,  in  millions  of  dollars] 


1994 

1995 

1996 

1997 

1998 

Total 

DIRECT  spmm 

>  

Chaptsr  1  Provisions  Rslating  to  Part  B 

SiJbchapter  A — Physicians'  Services:  5001  Re- 

duction in  Default  Update  for  1994   

-253 

-425 

—  474 

-525 

-580 

-2,257 

5002  Reduction  in  Performance  Standard  Rate 

of  Increase  and  Increase  in  Maximum  Re- 

duction Permitted  in  Default  Update  

0 

0 

-257 

-807 

- 1,504 

-  2,568 

5003  Classification  of  Primary  Care  Services 

as  a  Separate  Category  of  Services   

n 
0 

ft 

0 

ft 

0 

ft 

0 

ft 

0 

ft 

0 

5004  Phased — in  Reduction  in  Practice  Ex- 

pense Relative  Value  Units  for  Certain 

Services   

1 1  7 
11/ 

—  041 

fine 

—  /oo 

—  00^ 

9  RAQ 

—  CfOHJ 

5005  Limit  on  Pmt  for  ttie  Anesthesia  Care 

leam  

—  CI 

—  Oo 

Sip 

1  1  9 
—  llo 

1  AC 
—  140 

—  4£9 

ouUb  rmts  Tor  Anestnesia  ovcs  on  Actual 

f| 
U 

n 
u 

u 

U 

u 

U 

5007  Separate  Payment  for  Interpretation  of 

7 

1  0 

—  ic 

7 

—  / 

—  0 

c 

—  0 

■37 

5008  Pmts  for  New  Physicians  and  Practition- 

_c 
0 

—  in 

lU 

—  in 

—  1 
10 

—  10 

00 

5009  Geographic  Adjustment  Factors  for  Med- 

U 

ft 
u 

U 

ft 

u 

ft 

u 

A 
U 

^Oin  Tvfr^  Dt)lln/T  limif« 

_  o 
—  0 

_  1  0 

_  1  1 
—  11 

1  n 

—  lU 

_  ft 

—  3 

_  PO 
—  ou 

ouii  reiaiive  vaiues  lor  reoiatnc  oervices  .... 

n 
U 

r\ 
U 

n 
U 

u 

ft 

u 

A 

U 

5012  Antigens  under  Physician  Fee  Schedule  . 

U 

n 

u 

n 

U 

u 

ft 

u 

A 
U 

5013  Administration  of  Claims  for  Physicians' 

U 

ft 

u 

U 

ft 
u 

ft 

u 

A 
U 

5014  Miscellaneous  and  T^hnical  Corrections 

U 

ft 
u 

A 

u 

ft 

u 

n 
U 

A 
U 

Subchapter  B — Outpatient  Hospital  Services 

and  Ambulatory  Surgical  Services; 

oUii  txrension  o*  lu  rercent  Keoucuon 

in  Payments  for  Capital-Related  Costs 

of  Outpatient  Hospitals  

0 

ft 
0 

— 128 

— 150 

— 174 

—  452 

5022  Extension  of  Current  Reduction  in 

rmts  tor  otner  Costs  of  Out-Patient 

n 

0 

0 

-437 

-511 

-593 

— 1,541 

5023  1-Year  Freeze  in  Ambulatory  Sur- 

gery Rates   ,  

-11 

- 11 

- 13 

- 14 

- 16 

-  65 

Oui^  tye  or  tye  ano  tar  nospiiais   

v) 

(  ) 

u 

ft 
u 

ft 

u 

{ ) 

5025  Extension  of  Cap  on  Payments  for 

ini  f 

n 
U 

ft 

0 

ft 

u 

ft 

0 

0 

ft 

0 

5026  Miscellaneous  and  Technical  Cor- 

ft 

0 

0 

0 

0 

0 

0 

Subchapter  C — Durable  medical  ecjuipment 

5031  Revisions  to  Payment  Rules  for 

nuc 

CI 

—  61 

—  iOO 

1  1  0 

- 119 

—  i3o 

— 155 

ETC 

-  o75 

5032  Payment  for  Parenteral  and  Enteral 

Nutrients,  Supplies,  and  Equipment 

— 19 

—  35 

JO 

—  43 

—  52 

—  63 

—  212 

Duoo  ireatment  or  rieouiizers  ana  Aspi- 

— 12 

— 19 

—  21 

—  24 

-28 

- 104 

CnO>l      PaP+I^AA^TAA      A^  Ci.AaIIaM 

0 

0 

0 

0 

0 

0 

^n^R  Prnhihitinn  Aojiirnt  Tsmer  Fnnim 

vvvV    1  lUIIIUILlUII    AlgaUldL    OGNIn  rUIUMI 

Shopping  

0 

0 

0 

0 

0 

0 

5036  Restrictions  on  Certain  Mkt  & 

Sales  Activities  

0 

0 

0 

0 

0 

0 

5037  Kickback  Clarification   

0 

0 

0 

0 

0 

0 

5038  Beneficiary  Liability  for  Noncovered 

Services   

0 

0 

0 

0 

0 

0 

5039  Adjustments  for  Inherent  Reason- 

ableness   

0 

0 

0 

0 

0 

0 

5040  Payment  for  Surgical  Dressings 

(1) 
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HOUSE  ENERGY  AND  COMMERCE  COMMITTEE— TITLE  V  (SUBTITLE  A— MEDICARE  PROGRAM)— 

Continued 
[By  fiscal  year,  in  millions  of  dollars] 


1994 


1995 


1996 


1997 


1998 


Total 


5041  Payment  for  TENS  Devices   -  2 

5042  Miscellaneous  and  Technical  Cor- 
rections   0 

Subchapter  D — Part  B  premium:  5051  25 
percent  Part  B  Premium  for  1996  and 

19972   0 

Subchapter  E— Other  provisions: 

5061  Pmts  for  Clinical  Diagnostic  Lab- 

oratoiy  Tests   -  285 

5062  Inpat  and  X-Ray  Svcs  in  Rural  HC 

and  FQHCs   0 

5063  Application  of  Mammography  Cert 

Rqmts    0 

5054  Extension  of  Alzheimer's  Disease 

Demo   12 

5065  Oral  Cancer  Drugs   0 

5066  Extension  of  Municipal  Health 

Demo  Projects   12 

5067  Treatment  of  Certain  IHS  Programs 

as  FQHCs   4 

5068  Interest  Payments   0 

5069  Coverage  of  Certified  Nurse — Mid- 
wife Svcs   (') 

5069A  Annual  Cap  for  Physical/Occupa- 
tional Therapy   4 

5070  Miscellaneous  and  Technical  Cor- 
rections  0 

Subtotal— Part  B    -775 

Chapter  2 — Provisions  Relating  to  Parts  A 
and  B: 

5071  Elimination  of  Add-on  of  Hosp- 

Based  HHAs   - 170 

5072  Study  and  Report  on  Medicare 

GME  Payments   0 

5073  Medicare  as  Secondary  Payer: 

(a)  Extension  of  Data  Match 

Program   0 

(b)  Permanent  Application  to 

Disabled  Indiv   0 

(c)  ESRD  to  18  Months    0 

(d)  MSP  Reforms    - 145 

(e)  MSP  for  Religious  Orders    1 

5074  Extension  of  Limit  on  Certain  Phys 

Referrals   0 

5075  Reduction  in  Payment  for  Erythro- 
poietin   -  28 

5076  Medicare  Hospital  Agreements  with 

Organ  Procurement  Organizations    0 

5077  Ext  of  Waiver  for  Watts  Health 
Foundation   0 

5078  Improved  Outreach  for  QMBs   0 

5079  Social  HMOs    2 

5080  Peer  Review  Organizations   0 

5081  Hospice  Info  to  Home  Health  Bene- 
ficiaries   0 

5082  HMOs    0 

5083  Miscellaneous  and  Technical  Cor- 
rections   0 

Subtotal— Parts  A  and  B   -340 


•516 


-3 
0 

977 

■643 

0 

0 

0 
0 

20 

8 
0 

{') 

7 

0 


-4 
0 

2,665 

-794 

0 

0 

0 
0 

22 

8 
0 

9 
0 


-4 
0 

•3,186 

-982 
0 


1,513 


3,799 


•6,539 


,265 


-210 


0 
0 

-199 
0 

-50 
-47 


-230 
0 

-45 

-876 
-84 
-263 
0 

-100 
-51 


-260 
0 

-120 

- 1,285 
-119 
-305 

0, 

-100 
-56 


-280 
0 

-205 

- 1,414 
-127 
-336 
0 

-100 

-61 

0 

0 
0 
3 
0 

0 
0 


-16 
0 

•6,828 

•3,220 
0 


20,890 


-1,150 
0 

-370 

-3,575 
-330 
- 1,248 
1 

-350 
-243 


0 


501 


1,642 


-2,237  -2,520 


7.240 
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HOUSE  ENERGY  AND  COMMERCE  COMMITTEE— TITLE  V  (SUBTITLE  A^EDICARE  PROGRAM)— 

Continued 

[By  fiscal  year,  in  millions  of  dollars] 

1994  1995  1996  1997  1998  Total 

Medicare  Supplemental  Insurance  Policies: 
5091  Standards  for  Medicare  Supplemental 

Insurance  Policies    0  0  0  0  0  0 

Title  V— Direct  spending  total   -1,115      -2,014      -5,441      -8,776    -  10,785  -28,131 

AMOUNTS  SUBJECT  TO  APPROPRIATION 
5009  Geographic  Adjustment  Factors  for  Med- 
icare: . 
Physicians'  Services. 

Estimated  Authorization   (i)  0  0  0  0  {^) 

Estimated  Outlays   (^)  0  0  0  0  (i) 

5011  Relative  Values  for  Pediatric  Services 

Estimated  Authorization   2  0  0  0  0  2 

Estimated  Outlays   2  0  0  0  0  2 

5034  Certification  of  Suppliers: 

Estimated  Authorization   1  (i)  0  0  0  1 

Estimated  Outlays   1  (})  0  0  0  1 

5042  Miscellaneous  and  Technical  Corrections 

Estimated  Authorization   1  1  0  0  0  2 

Estimated  Outlays   1  1  0  0  0  2 

5072  Study  and  Report  on  Medicare  6ME  Pay- 
ments 

Estimated  Authorization   (^)  0  0  0  0  (*) 

Estimated  Outlays   (i)  0  0  0  0  {^) 

Total  amounts  subject  to  appropriation: 

Estimated  Authorization   4  1  0  0  0  5 

Estimated  Outlays   4  1  0  0  0  5 

Effects  on  State  and  local  governments:  5051 
25  percent  Part  B  Premium  for  1996  and 

19972    0  0  65  176         210  451 

Total  effects  on  State  and  local  governments: 
Estimated  Outlays   0  0  65         176         210  451 

'Less  than  $500,000. 

^Tlie  savings  shown  in  this  provision  assunie  the  provisions  from  Title  V  of  this  bill  are  passed  as  a  package  and  the  interaction  of  that 
package  with  the  premium  proposal  is  shown  on  this  line.  Monthly  Part  B  Premiums:  $41.10,  $46.10,  $50.60,  $^.40,  $57.90. 
Note:  Numt>ers  may  not  add  to  totals  because  of  rounding. 

HOUSE  ENERGY  AND  COMMERCE  COMMITTEE— TITLE  V  (SUBTITLE  B— MEDICAID  PROGRAM 
AND  OTHER  HEALTH  CARE  PROVISIONS) 

[By  fiscal  year,  in  millions  of  dollars] 

1994  1995  1996  1997  1998       5-year  total 

DIRECT  SPENDING 
Chapter  1— Medicaid 
Subchapter  A— Program  savings  provisions: 

5101  Personal  care  services    0       -850       -980     -1,100     -1,240  -4,170 

5106  Permitting    prescription  drug 

formularies    -10        -30        -40        -40        -45  -170 

5107  Elimination  of  special  exemption 

from  prior  authorization  for  new  drugs         -5        -10        -10        -10        -15  -50 

5108  Technical  corrections   0  0  0  0  0  0 

5111  Transfer  of  assets   -25        -75       -125       -200       -225  -650 

5112  Medicaid  estate  recoveries   -15        -35        -50        -75       -125  -300 

5113  Closing    loophole  permitting 
wealthy  individuals  to  qualify  for 

Medicaid    0  0  0  0  0  0 

5116  Liability  of  third  parties  to  pay  for 
care  and  services '    0  0  0  0  0  0 
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-10 

-15 

-37 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

HOUSE  ENERGY  AND  COMMERCE  COMMIHEE— TITLE  V  (SUBTITLE  B— MEDICAID  PROGRAM 
AND  OTHER  HEALTH  CARE  PROVISIONS)— Continued 
[By  fiscal  year,  in  millions  of  dollars] 

1994  1995  1996  1997  1998       5-year  total 

5117  Health  coverage  clearinghouse^  ....  0  0  0  0  0  0 

5118  Medicaid  child  support    0        -  15        -20        -20        -25  -80 

5121  Payments  to  DSH  hospitals   0       -300       -500       -650       -800  -2,250 

Subchapter  B— Miscellaneous  provisions: 

5131  Application  of  Medicare  rules  lim- 
iting certain  physician  referrals   0         -4  -8 

5132  Sanctions  for  kickback  violations  ..000 

5133  Requiring  maintenance  of  effort 
for  State  Medicaid  fraud  control  units  0  0  0 

5135  Managed  care  anti-fraud  provi- 
sions   0  0  0 

5136  HMO  enrollees  computation    0  0  0 

5137  Dayton  Area  Health  Plan   0  0  0 

5138  Further  extension  of  Medicaid 
waiver  for  Tennessee  Primary  Care 

Network   0  0  0    0 

5139  Waiver  of  enrollment  mix  require- 
ment to  District  of  Columbia  Char- 
tered Health  Plan    0  0  0    0 

5140  Extension  of  Minnesota  Prepaid 

Medicaid  Demonstration  project    0  0  0  0 

5141  Increase  in  Federal  financial  par- 
ticipation for  emergency  medical  as- 
sistance to  undocumented  aliens   300  0  0  0  0  300 

5142  Limiting  Federal  matching  pay- 
ment to  bona  fide  emergency  services 

for  undocumented  aliens    0  0  0  0  0  0 

5144  Increase  in  limit  on  federal  Medic- 
aid matching  payments  to  Puerto 

Rico  and  other  territories   27  33  40  47  55  202 

5145  Criteria  for  making  determinations 

of  denial  of  payment  to  States   0  0  0  0  0  0 

5146  Renewal  of  unfunded  demonstra- 
tion project  for  low  income  uninsured 

families   25  5  0    30 

5147  Optional  Medicaid  coverage  of  TB- 
related  services  for  certain  individ- 
uals with  TB   20  35  45  50  55  205 

5148  Application  of  mammography  cer- 
tification  requirements  under  the 

Medicaid  program    0  0  0  0  0  0 

5149  Removal  of  sunset  on  extension  of 

eligibility  for  working  families^   0 

5150  Extension  of  moratorium  on  treat- 
ment of  certain  facilities  as  institu- 
tions for  mental  diseases:    1  1  (3)  0  0  2 

(A)  Treatment  of  certain  clinics  as 

FQHCs    (3)  1  1  1  1  4 

(B)  Nursing  home  reform   0  0  0  0  0  0 

Subchapter  C — Miscellaneous  and  technical 

correctors  relating  to  OBRA-90:  5151  Ref- 
erences in  subchapter  effective  date   0  0  0  0  0  0 

Corrections  relating  to: 

5152  Group  health  plans    0  0  0  0  0  0 

5153  Low-income  Medicare  beneficiaries  0  0  0  0  0  0 

5154  Child  health   0  0  0  0  0  0 

5155  Outreach  locations    0  0  0  0  0  0 

5156  Hospital  services  for  children    0  0  0  0  0  0 

5157  Payment  adjustments  for  DSH   0  0  0  0  0  0 

5158  Federally-qualified  health  centers  .0  0  0  0  0  0 

5159  Substitute  physicians   0  0  0  0  0  0 
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HOUSE  ENERGY  AND  COMMERCE  COMMIHEE— TITLE  V  (SUBTITLE  B— MEDICAID  PROGRAM 
AND  OTHER  HEALTH  CARE  PROVISIONS)— Continued 

[By  fiscal  year,  in  millions  of  dollars] 


1994 

1995 

1996 

1997 

1998 

5-year  total 

5160  HoiTie  and  comniunity-oased  care  . 

n 
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5161  Community  supported  living  ar- 

rangements   
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U 

ft 
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5163  Medicaid  transition  for  family  as- 

sistance  
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0 
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0 
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0 
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0 
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0 

U 
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A 
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3103  upnonai  otate  aisaDiiiiy  aeier- 

minations  

0 

0 

0 

0 

0 

0 

5166  Special  rules  for  HMOs 

0 

0 

0 

0 

0 

0 

5167  Home  and  community-based  waiv- 

ers   

0 

0 

0 

0 

0 

0 

5168  Frail  elderly  

(') 

{') 

5169  Coverage  of  HIV-positive  individ- 

uals   

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

(') 

a 

(3) 

5172  Nursing  home  reform   

0 

0 

0 

0 

0 

0 

5173  Other  technical  corrections  

0 

0 

0 

0 

0 

0 

5174  Designations  of  new  provisions  

0 

0 

0 

0 

0 

0 

Chanter  2  Universal  Access  to  Childhood 

Immunizations 

5181  LStaoiishment  ot  entitlement  tor  child- 

hood immunizations: 

0 

500 

520 

535 

550 

2,105 

n 

u 
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—  ZZU 
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QftC 
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5182  National  Vaccine  Injury  Compensation 

Program  amendments  

1 

1 

1 

1 

1 

5 

5183  Medicaid  immunization  provisions: 

(a)  Outreach  and  Education  

(') 

(') 

1 

1 

1 

3 

6 

35 

25 

5 

0 

71 

(c)  Adequate  payment  rates 

8 

20 

20 

20 

20 

88 

(d)  Denial  of  FMAP  for  single  antigen  .... 

{') 

a 

{') 

(3) 

(e)  Managed  care  compliance  

0 

0 

0 

0 

0 

0 
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cniiunooa  vaccine  repiacemeni  programs  ... 

~  1 

Federal  direct  spending  total: 

Budget  authority  

332 

-888 

- 1,300 

- 1,680 

-2,057 

-5,593 

Outlays  

332 

-888 

- 1^300 

- 1^680 

-  2^057 

-  5^593 

Estimated  State  and  local  effect  

24 

-1,041 

- 1,355 

-1,661 

- 1,955 

-  5^999 

AMOUNTS  SUBJECT  TO  APPROPRIATION 

5181  Grants  for  state  registries: 

oc 
CO 

QC 

95 

loO 

90 

45 

385 

16 

65 

105 

95 

60 

341 

Grants  for  year  2000  health  objectives: 

325 

620 

705 

725 

745 

3,120 

462 

612 

668 

692 

2,636 

nduuiidi  idkviiic  iiijuiy  buiiipcnsduon 

Program  amendments: 

Budget  authority  

2 

2 

1 

1 

1 

7 

Outlays  

2 

2 

1 

1 

1 

7 

5185  Healthy  Start  for  infants: 

Budget  authority  

45 

75 

85 

85 

90 

380 

Outlays   

25 

57 

77 

84 

88 

331 

5186  Increase  in  authorization  for  Maternal 

and  Child  Health  Services  Block  Grant: 

Budget  authority  

19 

19 

19 

19 

19 

95 

Outlays  

10 

17 

19 

19 

19 

84 
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HOUSE  ENERGY  AND  COMMERCE  COMMIHEE— TITLE  V  (SUBTITLE  B— MEDICAID  PROGRAM 
AND  OTHER  HEALTH  CARE  PROVISIONS)— Continued 
[By  fiscal  year,  in  millions  of  dollars] 

1994  1995  1996  1997  1998       5-year  total 

5187  Miscellaneous  technical  corrections  to 
Public  Health  Service  Act  provisions: 


Budget  authority   1  1  2  3  3  10 

Outlays    1  1  2  3  3  10 


Authorizations  total: 

Budget  authority   417  812  942  923  903  3,997 

Outlays   256  604  816  870  863  3,409 

Estimated  State  and  local  effect   0  0  0  0           0  0 


'The  savings  shown  are  the  estimated  effect  of  the  Energy  and  Commerce  Committee's  changes  only.  The  President's  third  party  liability 

Sroposal  included  changes  to  programs  under  the  jurisdiction  of  three  House  Committees — Energy  and  Commerce,  Education  and  Labor,  and 
fays  and  Means.  This  proposal,  in  total,  would  save  an  estimated  $1,247  billion  over  5  years. 
Mhis  provision  vrauld  increase  spending  relative  to  baseline  beginning  in  1999. 
^Amounts  less  than  $500,000. 

Changes  in  Existing  Law  Made  by  Title  V  of  the  Bill,  as 

Reported 

In  compliance  with  clause  3  of  rule  XIII  of  the  Rules  of  the  House 
of  Representatives,  changes  in  existing  law  made  by  the  bill,  as  re- 
ported, are  shown  as  follows  (existing  law  proposed  to  be  omitted 
is  enclosed  in  black  brackets,  new  matter  is  printed  in  italics,  exist- 
ing law  in  which  no  change  is  proposed  is  shown  in  roman): 


COMMUNICATIONS  ACT  OF  1934 

Title  I— General  Provisions 

DEFINITIONS 

Sec.  3.  For  the  purposes  of  this  Act,  unless  the  context  otherwise 

requires — 

("a)  *  *  * 

(n)  "Mobile  service"  means  a  radio  commvinication  service  carried 
on  between  mobile  stations  or  receivers  and  land  stations,  and  by 
mobile  stations  commimicating  among  themselves,  and  includes  (1) 
both  one-way  and  two-way  radio  communication  services,  (2)  a  mo- 
bile service  which  provides  a  regularly  interacting  group  of  base, 
mobile,  portable,  and  associated  control  and  relay  stations  (whether 
licensed  on  an  individual,  cooperative,  or  multiple  basis)  for  private 
one-way  or  two-way  land  mobile  radio  communications  by  eligible 
users  over  designated  areas  of  operation,  and  (3)  any  service  for 
which  a  license  is  required  in  a  personal  communications  service  es- 
tablished pursuant  to  the  proceeding  entitled  "Amendment  of  the 
Commission's  Rules  to  Establish  New  Personal  Communications 
Services"  (GEN  Docket  No.  90-314;  ET  Docket  No,  92-100),  or  any  | 
successor  proceeding.  .         ^  | 

:ic  *  4:  *  *  *  *  I 

[(gg)  "Private  land  mobile  service"  means  a  mobile  service  which  i 
provides  a  regularly  interacting  group  of  base,  mobile,  portable,  5 
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and  associated  control  and  relay  stations  (whether  licensed  on  an 
individu^,  cooperative,  or  multiple  basis)  for  private  one-way  or 
two-way  land  mobile  radio  commimications  by  eligible  users  over 
designated  areas  of  operation.] 

PROVISIONS  RELATING  TO  THE  COMMISSION 

Sec.  4.  (a)  *  *  * 

He  ^  ^  *  ^  ^  * 

(f)(1)  *  *  * 

He  *  ^  H(  4(  ^  ^ 

(3)  The  Commission  shall  fix  a  reasonable  rate  of  extra  com- 
pensation for  overtime  services  of  engineers  in  charge  and  radio  en- 
gineers of  the  Field  Engineering  and  Monitoring  Bureau  of  the 
Federal  Commimications  Commission,  who  may  be  required  to  re- 
main on  duty  between  the  hours  of  5  o'clock  postmeridian  and  8 
o'clock  antemeridian  or  on  Simdays  or  hoHdays  to  perform  services 
in  connection  with  the  inspection  of  ship  radio  equipment  and  ap- 
paratus for  the  purposes  of  part  II  of  title  III  of  this  Act  or  the 
Great  Lakes  Agreement,  on  the  basis  of  one-half  day's  additional 
pay  for  each  two  hours  or  fi-action  thereof  of  at  least  one  hour  that 
the  overtime  [exceeds]  extends  beyond  5  o'clock  postmeridian  (but 
not  to  exceed  two  and  one-half  days'  pay  for  the  full  period  from 
5  o'clock  postmeridian  to  8  o'clock  antemeridian)  and  two  addi- 
tional days'  pay  for  Sunday  or  holiday  duty.  The  said  extra  com- 
pensation for  overtime  services  shall  be  paid  by  the  master,  owner, 
or  agent  of  such  vessel  to  the  local  United  States  collector  of  cus- 
toms or  his  representative,  who  shall  deposit  such  collection  into 
the  Treasury  of  the  United  States  to  an  appropriately  designated 
receipt  account:  Provided,  That  the  amounts  of  such  collections  re- 
ceived by  the  said  collector  of  customs  or  his  representatives  shall 
be  covered  into  the  Treasury  as  miscellaneous  receipts;  and  the 
payments  of  such  extra  compensation  to  the  several  employees  en- 
titled thereto  shaU  be  made  from  the  annual  appropriations  for  sal- 
aries and  expenses  of  the  Commission:  Provided  further,  That  to 
the  extent  that  the  annual  appropriations  which  are  hereby  author- 
ized to  be  made  from  the  general  fund  of  the  Treasury  are  insuffi- 
cient, there  are  hereby  authorized  to  be  appropriated  from  the  gen- 
eral fund  of  the  Treasury  such  additional  amoimts  as  may  be  nec- 
essary to  the  extent  that  the  amoimts  of  such  receipts  are  in  excess 
of  the  amounts  appropriated:  Provided  further,  That  such  extra 
compensation  shall  be  paid  if  such  field  employees  have  been  or- 
dered to  report  for  duty  and  have  so  reported  whether  the  actual 
inspection  of  the  radio  equipment  or  apparatus  takes  place  or  not: 
And  provided  further.  That  in  those  ports  where  customary  work- 
ing hours  are  other  than  those  hereinabove  mentioned,  the  engi- 
j  neers  in  charge  are  vested  with  authority  to  regulate  the  hours  of 
I  such  employees  so  as  to  agree  with  prevailing  working  hours  in 
I  said  ports  where  inspections  are  to  be  made,  but  nothing  contained 
j  in  this  proviso  shall  be  construed  in  any  manner  to  alter  the  length 
I  of  a  working  day  for  the  engineers  in  charge  and  radio  engineers 
or  the  overtime  pay  herein  fixed. 
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ORGANIZATION  AND  FUNCTIONING  OF  THE  COMMISSION 

Sec.  5.  (a)  *  *  * 

4c  *  *  *  *  * 

[(f)]  (e)  The  Commission  shall  have  a  Managing  Director  who 
shall  be  appointed  by  the  Chairman  subject  to  the  approval  of  the 
Commission.  The  Managing  Director,  under  the  supervision  and  di- 
rection of  the  Chairman,  shall  perform  such  administrative  and  ex- 
ecutive functions  as  the  Chairman  shall  delegate.  The  Managing 
Director  shall  be  paid  at  a  rate  equal  to  the  rate  then  payable  for 
level  V  of  the  Executive  Schedule. 

9ic  ^  4c  ^  4( 

NEW  TECHNOLOGIES  AND  SERVICES 

Sec.  7.  (a) 

(b)  The  Commission  shall  determine  whether  any  new  tech- 
nology or  service  proposed  in  a  petition  or  appUcation  is  in  the  pub- 
He  interest  within  one  year  after  such  petition  or  appUcation  is 
filed  [or  twelve  months  after  the  date  of  the  enactment  of  this  sec- 
tion, if  later].  If  the  Commission  initiates  its  own  proceeding  for  a 
new  technology  or  service,  such  proceeding  shall  be  completed  with- 
in 12  months  after  it  is  initiated  [or  twelve  months  after  the  date 
of  the  enactment  of  this  section,  if  later]. 

*  *  *  *  *  *  * 

Title  II— Common  Carriers 

INTERLOCKING  DIRECTORATES — OFFICLU.S  DEALING  IN  SECURITIES 

Sec.  212.  [After  sixty  days  from  the  enactment  of  this  Act  it 
shall]  It  shall  be  unlawful  for  any  person  to  hold  the  position  of 
officer  or  director  of  more  than  one  carrier  subject  to  this  Act,  un- 
less such  holding  shall  have  been  authorized  by  order  of  the  Com- 
mission, upon  due  showing  in  form  and  manner  prescribed  by  the 
Commission,  that  neither  public  nor  private  interests  will  be  ad- 
versely affected  thereby:  Provided,  That  the  Commission  may  au- 
thorize persons  to  hold  the  position  of  officer  or  director  in  more 
than  one  such  carrier,  without  regard  to  the  requirements  of  this 
section,  where  it  has  found  that  one  of  the  two  or  more  carriers  di- 
rectly or  indirectly  owns  more  than  50  per  centum  of  the  stock  of 
the  other  or  others,  or  that  50  per  centum  or  more  of  the  stock  of 
all  such  carriers  is  directly  or  indirectly  owned  by  the  same  person. 
After  this  section  takes  effect  it  shall  be  imlawful  for  any  officer 
or  director  of  any  carrier  subject  to  this  Act  to  receive  for  his  own 
benefit  directly  or  indirectly,  any  money  or  thing  of  value  in  respect 
of  negotiation,  hypothecation,  or  sale  of  any  securities  issued  or  to 
be  issued  by  such  carriers,  or  to  share  in  any  of  the  proceeds  there- 
of, or  to  participate  in  the  making  or  paying  of  any  dividends  of 
such  carriers  from  any  funds  properly  included  in  capital  account. 
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VALUATION  OF  CARRIER  PROPERTY 

Sec.  213.  (a)  *  *  * 

******  * 

[(g)  Notwithstanding  any  provision  of  this  Act  the  Interstate 
Commerce  Commission,  if  requested  to  do  so  by  the  Commission, 
shall  complete,  at  the  earliest  practicable  date,  such  valuations  of 
properties  of  carriers  subject  to  this  Act  as  are  now  in  progress, 
and  shall  thereafter  transfer  to  the  Commission  the  records  relat- 
ing thereto. 

[(h)]  (g)  Nothing  in  this  section  shall  impair  or  diminish  the 
powers  of  any  State  commission. 

EXTENSION  OF  LINES 

Sec.  214.  (a)  No  carrier  shall  undertake  the  construction  of  a 
new  line  or  of  an  extension  of  any  line,  or  shall  acquire  or  operate 
any  line,  or  extension  thereof,  or  shall  engage  in  transmission  over 
or  by  means  of  such  additional  or  extended  line,  imless  and  until 
there  shall  first  have  been  obtained  fi"om  the  Commission  a  certifi- 
cate that  the  present  or  future  pubHc  convenience  and  necessity  re- 
quire or  will  reqiiire  the  construction,  or  operation,  or  construction 
and  operation,  of  such  additional  or  extended  line:  Provided,  That 
no  such  certificate  shall  be  required  imder  this  section  for  the  con- 
struction, acquisition,  or  operation  of  (1)  a  line  within  a  single 
State  unless  such  line  constitutes  part  of  an  interstate  line,  (2) 
local,  branch,  or  terminal  lines  not  exceeding  ten  miles  in  length, 
or  (3)  any  line  acquired  under  section  221  [or  222]  of  this  Act:  Pro- 
vided further,  That  the  Commission  may,  upon  appropriate  request 
being  made,  authorize  temporary  or  emergency  service,  or  the 
supplementing  of  existing  facilities,  without  regard  to  the  provi- 
sions of  this  section.  No  carrier  shall  discontinue,  reduce,  or  impair 
service  to  a  commimity,  or  part  of  a  community,  imless  and  imtil 
there  shall  first  have  been  obtained  firom  the  Commission  a  certifi- 
cate that  neither  the  present  nor  future  public  convenience  and  ne- 
cessity will  be  adversely  affected  thereby;  except  that  the  Commis- 
sion may,  upon  appropriate  request  being  made,  authorize  tem- 
porary or  emergency  discontinuance,  reduction,  or  impairment  of 
service,  or  partial  discontinuance,  reduction,  or  impairment  of  serv- 
ice, without  regard  to  the  provisions  of  this  section.  As  used  in  this 
section  the  term  **line"  means  any  channel  of  communication  estab- 
hshed  by  the  use  of  appropriate  equipment,  other  than  a  channel 
of  communication  estabhshed  by  the  interconnection  of  two  or  more 
existing  channels:  Provided,  however,  That  nothing  in  this  section 
shall  be  construed  to  require  a  certificate  or  other  authorization 
fi'om  the  Commission  for  any  installation,  replacement,  or  other 
changes  in  plant,  operation,  or  equipment,  other  than  new  con- 
struction, which  will  not  impair  the  adequacy  or  quality  of  service 
provided. 

******* 

ACCOUNTS,  RECORDS,  AND  MEMORANDA;  DEPRECIATION  CHARGES 

Sec.  220.  (a)  *  *  * 
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(b)  The  Commission  shall  [,  as  soon  as  practicable,]  prescribe  for  : 
such  carriers  the  classes  of  property  for  which  depreciation  charges  i 
may  be  pi^operly  included  under  operating  expenses,  and  the  per- 
centages of  depreciation  which  shall  be  charged  with  respect  to 
each  of  such  classes  of  property,  classifying  the  carriers  as  it  may  i 
deem  proper  for  this  purpose.  The  Commission  may,  when  it  deems  !' 
necessary,  modify  the  classes  and  percentages  so  prescribed.  Such 
carriers  shall  not,  after  the  Commission  has  prescribed  the 
[clasess]  classes  of  property  for  which  depreciation  charges  may  be 
included,  charge  to  operating  expenses  any  depreciation  charges  on 
classes  of  property  other  than  those  prescribed  by  the  Commission, 
or,  after  the  Commission  has  prescribed  percentages  of  deprecia- 
tion, charge  with  respect  to  any  class  of  property  a  percentage  of 
depreciation  other  than  that  prescribed  therefor  by  the  Commis- 
sion. No  such  carrier  shall  in  any  case  include  in  any  form  under 
its  operating  or  other  expenses  any  depreciation  or  other  charge  or 
expenditure  included  elsewhere  as  a  depreciation  charge  or  other- 
wise under  its  operating  or  other  expenses. 

„^  SjC  L.  SjC  )|C  ^  ^  ^  9{C  r 


Sec.  222.  (a)  For  purposes  of  this  section: 

[(1)  The  term  "primary  existing  international  record  carrier" 


revenues  during  any  calendar  year  from  the  provision  of  inter- 
national record  commimications  services  between  points  of 
entry  into  or  exit  from  the  United  States  and  points  outside 
the  United  States;  (B)  is  eligible,  on  the  date  of  the  enactment 
of  the  Record  Carrier  Competition  Act  of  1981,  to  obtain  record 
traffic  from  a  record  carrier  in  the  United  States  for  delivery 
outside  the  United  States;  and  (C)  is  engaged  in  the  direct  pro- 
vision of  record  commimications  services  between  the  United 
States  and  four  or  more  continents. 

[(2)]  (1)  The  term  "record  carrier"  means  a  common  carrier  ' 
engaged  in  the  offering  for  hire  of  any  record  communications 
service,  including  service  on  interstate  network  facilities  be- 
tween two  points  located  in  the  same  State.  Such  term  does 
not  include  any  common  carrier  which  derives  a  majority  of  its 
revenues  during  any  calendar  year  from  the  provision  of  serv- 
ices other  than  record  communications  service, 

[(3)]  (2)  The  term  "record  communications  service"  means 
those  services  traditionally  offered  by  telegraph  companies,  [ 
such  as  telegraph,  telegram,  telegram  exchange,  and  similar  | 
services  involving  an  interconnected  network  of  teletype- 
writers. 

(b)[(l)]  The  Commission  shall,  to  the  maximum  extent  feasible, 
promote  the  development  of  fully  competitive  domestic  and  inter- 
national markets  in  the  provision  of  record  communications  service, 
so  that  the  public  may  obtain  record  commimications  service  and 
facilities  (including  terminal  equipment)  the  variety  and  price  of 
which  are  governed  by  competition.  In  order  to  meet  the  purposes 
of  this  section,  the  Commission  shall  forbear  from  exercising  its  au- 
thority imder  this  Act  as  the  development  of  competition  among  J 
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derives  a  majority  of  its 
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record  earners  reduces  the  degree  of  regulation  necessary  to  pro- 
tect the  pubhc. 

[(2)  In  furtherance  of  the  purposes  of  this  section,  record  carriers 
shall  not  impose  upon  users  of  any  regulated  record  communica- 
tions services  the  costs  of  any  other  services  or  facilities  (including 
terminal  equipment),  whether  regulated  or  unregulated. 

[(c)(l)(A)(i)  In  implementing  its  responsibilities  under  section 
201(a),  the  Commission  shall  require  each  record  carrier  to  make 
available  to  any  other  record  carrier,  upon  reasonable  request,  full 
interconnection  with  any  facility  operated  by  such  record  carrier, 
and  used  primarily  to  provide  record  commimications  service.  Such 
facility  shall  be  made  available,  through  written  agreement,  upon 
terms  and  conditions  which  are  just,  fair,  and  reasonable,  and 
which  are  otherwise  consistent  with  the  purposes  of  this  section. 

[(ii)(I)  Subject  to  the  provisions  of  subclause  (II),  if  a  request  for 
interconnection  under  clause  (i)  is  for  the  purpose  of  providing 
international  record  commimications  service,  then  the  agreement 
entered  into  imder  clause  (i)  shaU  require  that  the  allocation  of 
record  communications  service  between  points  outside  the  United 
States  and  points  of  entry  in  the  United  States  shall  be  based  upon 
a  pro  rata  share  of  record  commimications  service  between  points 
of  exit  out  of  the  United  States  and  points  outside  the  United 
States  provided  by  the  carrier  making  such  request  for  interconnec- 
tion. 

[(II)  The  requirement  established  in  subclause  (I)  shall  not  apply 
in  any  case  in  which  the  customer  requesting  any  record  commu- 
nications service  between  a  point  outside  the  United  States  and  a 
point  of  entry  in  the  United  States  has  the  option  to  specify  the 
international  record  carrier  which  will  provide  such  record  commu- 
nications service. 

[(B)  The  Commission  shall  require  that — 

[(i)  if  any  record  carrier  engages  both  in  the  offering  for  hire 
of  domestic  record  commimications  services  and  in  the  offering 
for  hire  of  international  record  communications  services,  then 
such  record  carrier  shall  be  treated  as  a  separate  domestic 
record  carrier  and  a  separate  international  record  carrier  for 
purposes  of  administering  interconnection  requirements; 

[(ii)  in  any  case  in  which  such  separate  domestic  record  car- 
rier furnishes  interconnection  to  such  separate  international 
record  carrier,  any  interconnection  which  such  separate  domes- 
tic record  carrier  furnishes  to  other  international  record  car- 
riers shall  be  (I)  equal  in  type  and  quality;  and  (II)  made  avail- 
able at  the  same  rates  and  upon  the  same  terms  and  condi- 
tions; and 

[(iii)  in  any  case  in  which  such  separate  international  record 
carrier  furnishes  interconnection  to  such  separate  domestic 
record  carrier,  any  interconnection  which  such  separate  inter- 
national record  carrier  furnishes  to  other  domestic  record  car- 
riers shall  be  (I)  equal  in  type  and  quality;  and  (II)  made  avail- 
able at  the  same  rates  and  upon  the  same  terms  and  condi- 
tions. 

The  requirements  of  clauses  (i),  (ii),  and  (iii)  shall  not  apply  to  a 
record  carrier  if  such  record  carrier  does  not  have  a  significant 
share  of  the  market  for  record  communications  services. 
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[(2)  If  £iny  request  made  by  a  record  carrier  under  paragraph 
(l)(A)(i)  will  require  an  agreement  under  which  any  record  commu- 
nications service  or  facility  operated  by  one  of  the  parties  to  such 
agreement  will  be  used  by  any  other  party  to  such  agreement,  then 
such  agreement  shall  establish  a  nondiscriminatory  formula  for  the 
equitable  allocation  of  revenues  derived  from  such  use  between  the 
parties  to  such  agreement,  except  that  each  party  to  such  agree- 
ment shall  have  the  right  to  establish  the  total  price  charged  by 
such  party  to  the  public  for  any  such  service  which  is  originated 
by  such  party,  consistent  with  the  provisions  of  section  203.  To  the 
extent  possible,  and  consistent  with  the  provisions  of  paragraph 
(3)(B)(ii),  the  Commission  shall  require  that  such  equitable  alloca- 
tion of  revenues  be  based  upon  the  costs  of  the  record  communica- 
tions service  or  facility  employed  as  a  result  of  such  agreement. 

[(3)(A)  The  Commission,  as  soon  as  practicable  (but  not  later 
than  fifteen  days)  after  the  date  of  the  enactment  of  the  Record 
Carrier  Competition  Act  of  1981,  shall  convene  a  meeting  among 
all  record  carriers  which  the  Commission  determines  would  be  par- 
ties to  any  agreement  required  by  paragraph  (l)(A)(i).  Such  meet- 
ing shall  be  held  for  the  purpose  of  negotiating  any  such  agree- 
ment. Representatives  of  the  Commission  shall  attend  such  meet- 
ing for  purposes  of  monitoring  and  presiding  over  such  negotia- 
tions. 

[(B)(i)  In  the  case  of  any  such  required  agreement,  if— 

[(I)  the  record  carrier  subject  to  the  interconnection  require- 
ment; and 

[(II)  a  majority  of  the  primary  existing  international  record 
carriers  involved  in  the  meeting  convened  by  the  Commission 
under  subparagraph  (A); 
fail  to  enter  into  an  agreement  before  the  end  of  the  forty-five-day 
period  following  the  beginning  of  such  meeting,  then  the  Commis- 
sion shall  issue  an  interim  or  final  order  which  establishes  a  just, 
fair,  reasonable,  and  nondiscriminatory  agreement  which  is  consist- 
ent with  the  purposes  of  this  section.  Any  such  agreement  estab- 
lished by  the  Commission  shall  be  binding  upon  such  parties. 

[(ii)  Such  interim  or  final  order  shall  be  issued  not  later  than 
ninety  days  after  the  date  on  which  the  Commission  convenes  the 
meeting  under  subparagraph  (A).  In  the  case  of  any  such  required 
agreement,  if— 

[(I)  the  record  carrier  subject  to  the  interconnection  require- 
ment; and 

[(II)  a  majority  of  the  primary  existing  international  record 
carriers  involved  in  the  meeting  convened  by  the  Commission 
under  subparagraph  (A); 
reach  an  agreement  which  complies  with  the  requirements  of  this 
section,  and  such  agreement  is  entered  into  before  the  issuance  of 
such  order  by  the  Commission  under  this  subparagraph,  then  such 
agreement  of  the  parties  shall  take  effect  and  the  Commission  shall 
not  be  required  to  issue  any  such  order. 

[(C)  Any  record  carrier  which  is  not  subject  to  the  agreement  en- 
tered into,  or  established  by  the  Commission,  under  this  paragraph 
may  elect  to  be  subject  to  the  terms  of  such  agreement  upon  fiir- 
nishing  written  notice  to  the  Commission  and  to  all  existing  parties 
to  such  agreement.  After  a  carrier  makes  such  an  election,  the 


287 


terms  and  arrangements  established  by  the  agreement  shall  apply 
to  such  carrier  to  the  extent  practicable,  as  determined  by  the 
Commission. 

[(4)  The  Commission  shall  have  authority  to  vacate  or  modify 
any  agreement  entered  into  by  any  record  carriers  under  this  sec- 
tion if  the  Commission  determines  that  (A)  such  agreement  is  not 
consistent  with  the  purposes  of  this  section;  or  (B)  such  agreement 
unjustly  or  unreasonably  discriminates  against  any  record  carrier. 

[(5)  If  the  Western  Union  Telegraph  Company  submits  an  appli- 
cation to  the  Commission  for  authority  to  provide  international 
record  commimication  service,  the  Commission  shall  not  have  any 
authority  to  take  any  final  action  with  respect  to  such  application 
xmtil  the  end  of  the  one  hundred  and  twenty-day  period  following 
the  date  a  written  agreement  is  entered  into  between  such  Com- 
pany and  other  record  carriers  under  paragraph  (3),  or  following 
the  effective  date  of  any  interim  or  final  order  issued  by  the  Com- 
mission under  paragraph  (3)(B)  with  respect  to  such  carriers.  The 
limitation  upon  Commission  authority  established  in  this  para- 
graph shall  expire  at  the  end  of  the  two  hundred  and  ten-day  pe- 
riod following  the  date  of  the  enactment  of  the  Record  Carrier  Com- 
petition Act  of  1981. 

[(d)  Subject  to  the  provisions  of  subsection  (c)(5),  each  record  car- 
rier may  provide  record  communications  service  in  the  United 
States  domestic  market  and  in  the  international  market.  Any 
record  carrier  seeking  to  provide  domestic  record  commvmications 
service  may  provide  such  service  without  submitting  an  application 
to  the  Commission  imder  section  214  imless  the  Commission  re- 
quires such  a  submission.  The  Commission  shall  act  expeditiously 
upon  any  application  submitted  pursuant  to  section  214. 

[(e)(1)  At  the  end  of  the  36-month  period  following  the  date  of 
the  enactment  of  the  Record  Carrier  Competition  Act  of  1981,  the 
provisions  of  subsection  (c),  other  than  paragraph  (1)(B)  of  such 
subsection,  shall  cease  to  have  any  force  or  effect. 

[(2)  The  provisions  of  paragraph  (1)  shall  not  be  construed  to  af- 
fect'the  obligation  of  any  carrier  to  interconnect  with  any  other  car- 
rier pursuant  to  this  Act.] 

OBSCENE  OR  HARASSING  TELEPHONE  CALLS  IN  THE  DISTRICT  OF 
COLUMBIA  OR  IN  INTERSTATE  OR  FOREIGN  COMMUNICATIONS 

Sec.  223.  (a)  *  *  * 
(b)(1)  *  *  * 

******* 

(3)  It  is  a  defense  to  prosecution  under  paragraph  (2)  of  this  sub- 
section that  the  defendant  [restrict]  restricted  access  to  the  prohib- 
ited commimication  to  persons  18  years  of  age  or  older  in  accord- 
ance with  subsection  (c)  of  this  section  and  with  such  procedures 
as  the  Commission  may  prescribe  by  regulation. 

regulation  of  pole  attachments 

Sec.  224.  *  *  * 
(b)(1)  *  *  * 
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(2)  rWithin  180  days  from  the  date  of  enactment  of  this  section 
the  Commission]  The  Commission  shall  prescribe  by  rule  regula- 
tions to  carry  out  the  provisions  of  this  section. 

:ic  :ic  )((  9ic  ^  j|c  :{c 

SEC.  226.  TELEPHONE  OPERATOR  SERVICES. 

(a)  *  *  * 

(d)  General  Rulemaking  Required.— 

*  *  * 

[(2)  Deadlines. — ^The  Commission  shall  initiate  the  proceed- 
ing required  under  paragraph  (1)  within  60  days  after  the  date 
of  enactment  of  this  section  and  shall  prescribe  regulations 
pursuant  to  the  proceeding  not  later  than  210  days  after  such 
date  of  enactment.  Such  regulations  shall  take  effect  not  later 
than  45  days  after  the  date  the  regulations  are  prescribed. 

[(3)]  (2)  Contents  of  regulations.— The  regulations  pre- 
scribed under  this  section  shall — 
(^p^  *  *  * 

^  ^  9ic        .  :ic  :ic  ^ 

[(4)]  (3)  Additional  requirements  to  be  implemented  by 
REGULATIONS. — The  regulations  prescribed  imder  this  section 

shall,  at  a  minimum — 

*  *  * 

(e)  Separate  Rulemaking  on  Access  and  Compensation.— 

(1)  Access. — The  Commission  [,  within  9  months  after  the 

date  of  enactment  of  this  section,]  shall  require — 

*  *  * 

SEC.  227.  restrictions  ON  THE  USE  OF  TELEPHONE  EQUIPMENT. 

(a)  *  *  * 

(e)  Effect  on  State  Law.— 

*  *  * 

(2)  State  use  of  databases.— If,  pursuant  to  subsection 
(c)(3),  the  Commission  requires  the  establishment  of  a  single 
national  database  of  telephone  numbers  of  subscribers  who  ob- 
ject to  receiving  telephone  solicitations,  a  State  or  local  author- 
ity may  not,  in  its  regulation  of  telephone  solicitations,  require 
the  use  of  any  database,  list,  or  listing  system  that  does  not 
include  the  part  of  such  single  national  [datebase]  database 
that  relates  to  such  State. 

SEC.  228.  REGULATION  OF  CARRIER  OFFERING  OF  PAY-PER-CALL 
SERVICES. 

(a)  *  *  * 
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(c)  Common  Carrier  Obligations— Within  270  days  after  the 
date  of  enactment  of  this  section,  the  Commission  shall,  by  regula- 
tion, estabhsh  the  following  requirements  for  common  carriers: 

*    *  * 

lit  *  *  *  *  *  * 

(6)  Billing  for  soo  calls. — A  common  carrier  shall  prohibit 

by  tariff  or  contract  the  use  of  any  800  telephone  number,  or 

other  telephone  number  advertised  or  widely  understood  to  be 

toll  free,  in  a  manner  that  would  result  in — 
*  *  * 

******* 

(D)  the  calling  party  being  called  back  collect  for  the  pro- 
vision of  audio  information  services  or  simultaneous  voice 
[conservation]  conversation  services. 
******* 

TITLE  III— PROVISIONS  RELATING  TO  RADIO 

Part  I— General  Provisions 

*  *         *         *         *         *  * 

APPLICATIONS  FOR  LICENSES;  CONDITIONS  IN  LICENSE  FOR  FOREIGN 

COMMUNICATION 

Sec.  308.  (a)  *  *  * 

*  *         *         *         *         *  * 

(c)  The  Commission  in  granting  any  license  for  a  station  intended 
or  used  for  commercial  communication  between  the  United  States 
or  any  Territory  or  possession,  continental  or  insular,  subject  to  the 
jurisdiction  of  the  United  States,  and  any  foreign  country,  may  im- 
pose any  terms,  conditions,  or  restrictions  authorized  to  be  imposed 
with  respect  to  submarine-cable  licenses  by  section  2  of  an  Act  enti- 
tled "An  Act  relating  to  the  landing  and  operation  of  submarine  ca- 
bles in  the  United  States,"  approved  May  [24,]  27,  1921. 

ACTION  UPON  APPLICATIONS;  FORM  OF  AND  CONDITIONS  ATTACHED  TO 

LICENSES 

Sec.  309.  (a)  *  *  * 

******* 

[(i)(l)  If  there  is  more  than  one  application  for  any  initial  license 
or  construction  permit  which  will  involve  any  use  of  the  electro- 
magnetic spectrum,  then  the  Commission,  after  determining  that 
each  such  application  is  acceptable  for  filing,  shall  have  authority 
to  grant  such  license  or  permit  to  a  qualified  applicant  through  the 
use  of  a  system  of  random  selection.] 

(i)  Random  Selection.— 

(1)  General  authority.— If— 

(A)  there  is  more  than  one  application  for  any  initial  li- 
cense or  construction  permit  which  will  involve  a  use  of  the 
electromagnetic  spectrum;  and 

(B)  the  Commission  has  determined  that  the  use  is  not 
described  in  subsection  (j)(2)(A); 
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then  the  Commission  shall  have  the  authority  to  grant  such  li- 
cense or  permit  to  a  qualified  applicant  through  the  use  of  a 
system  of  random  selection. 

(2)  Determinations  of  qualifications. license  or  con- 
struction permit  shall  be  granted  to  an  applicant  selected  pur- 
suant to  paragraph  (1)  unless  the  Commission  determines  the 
qualifications  of  such  applicant  pursuant  to  subsection  (a)  and 
section  308(b).  When  substantial  and  material  questions  of  fact 
exist  concerning  such  qualifications,  the  Commission  shall  con- 
duct a  hearing  in  order  to  make  such  determinations.  For  the 
purposes  of  making  such  determinations,  the  Commission  may, 
by  rule,  and  notwithstanding  any  other  provision  of  law — 

(A)  adopt  procedures  for  the  submission  of  all  or  part  of 
the  evidence  in  written  form; 

(B)  delegate  the  function  of  presiding  at  the  taking  of 
written  evidence  to  Commission  employees  other  than  ad- 
ministrative law  judges;  and 

(C)  omit  the  determination  required  by  subsection  (a) 
with  respect  to  any  application  other  than  the  one  selected 
pursuant  to  paragraph  (1). 

(3)  Preferences;  diversity.— (A)  The  Commission  shall  es- 
tablish rules  and  procedures  to  ensure  that,  in  the  administra- 
tion of  any  system  of  random  selection  under  this  subsection 
used  for  granting  licenses  or  construction  permits  for  any 
media  of  mass  communications,  significant  preferences  will  be 
granted  to  applicants  or  groups  of  applicants,  the  grant  to 
which  of  the  license  or  permit  would  increase  the  diversifica- 
tion of  ownership  of  the  media  of  mass  communications.  To 
fiirther  diversify  the  ownership  of  the  media  of  mass  commu- 
nications, an  additional  significant  preference  shall  be  granted 
to  any  applicant  controlled  by  a  member  or  members  of  minor- 
ity group. 

(B)  The  Commission  shall  have  authority  to  require  each 
qualified  applicant  seeking  a  significant  preference  under  sub- 
paragraph (A)  to  submit  to  the  Commission  such  information 
as  may  be  necessary  to  enable  the  Commission  to  make  a  de- 
termination regarding  whether  such  applicant  shall  be  granted 
such  preference.  Such  information  shall  be  submitted  in  such 
form,  at  such  times,  and  in  accordance  with  such  procedures, 
as  the  Commission  may  require. 

(C)  For  purposes  of  this  paragraph: 

(i)  The  term  "media  of  mass  communication"  includes 
television,  radio,  cable  television,  multipoint  distribution 
service,  direct  broadcast  satellite  service,  and  other  serv- 
ices, the  licensed  facilities  of  which  may  be  substantially 
devoted  toward  providing  programming  or  other  informa- 
tion services  within  the  editorial  control  of  the  licensee. 

(ii)  The  term  "minority  group"  includes  Blacks,  His- 
panics,  American  Indians,  Alaska  Natives,  Asians,  and  Pa- 
cific Islanders. 

(4)  Rulemaking  schedule  and  authority. — (A)  [The  com- 
mission, not  later  than  180  days  after  the  date  of  the  enact- 
ment of  the  Communications  Technical  Amendments  Act  of 
1982,  shall,]  The  Commission  shall,  after  notice  and  oppor- 
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tunity  for  hearing,  prescribe  rules  establishing  a  system  of  ran- 
dom selection  for  use  by  the  Commission  under  this  subsection 
in  any  instance  in  which  the  Commission,  in  its  discretion,  de- 
termines that  such  use  is  appropriate  for  the  granting  of  any 
license  or  permit  in  accordance  with  paragraph  (1). 

(B)  The  Commission  shall  have  authority  to  amend  such 
rules  from  time  to  time  to  the  extent  necessary  too  carry  out 
the  provisions  of  this  subsection.  Any  such  amendment  shall  be 
made  after  notice  and  opportunity  for  hearing. 

(C)  Not  later  than  180  days  after  the  date  of  enactment  of  this 
subparagraph,  the  Commission  shall  prescribe  such  transfer 
disclosures  and  antitrafficking  restrictions  and  payment  sched- 
ules as  are  necessary  to  prevent  the  unjust  enrichment  of  recipi- 
ents of  licenses  or  permits  as  a  result  of  the  methods  employed 
to  issue  licenses  under  this  subsection. 

(j)  Use  of  Competitive  Bidding  — 

(1)  General  authority. — If  mutually  exclusive  applications 
are  filed  for  any  initial  license  or  construction  permit  which 
will  involve  a  use  of  the  electromagnetic  spectrum  described  in 
paragraph  (2),  then  the  Commission  shall  have  the  authority  to 
grant  such  license  or  permit  to  a  qualified  applicant  through 
the  use  of  a  system  of  competitive  bidding  that  meets  the  re- 
quirements of  this  subsection. 

(2)  Uses  to  which  bidding  may  apply.— A  use  of  the  electro- 
magnetic spectrum  is  described  in  this  paragraph  if  the  Com- 
mission determines  that — 

(A)  the  principal  use  of  such  spectrum  will  involve,  or  is 
reasonably  likely  to  involve,  the  licensee  receiving  com- 
pensation from  subscribers  in  return — 

(i)  for  the  licensee  enabling  those  subscribers  to  re- 
ceive communications  signals  that  are  transmitted  uti- 
lizing frequencies  on  which  the  licensee  is  licensed  to 
operate;  or 

(ii)  for  the  licensee  enabling  those  subscribers  to 
transmit  directly  communications  signals  utilizing  fre- 
quencies on  which  the  licensee  is  licensed  to  operate; 
and 

(B)  a  system  of  competitive  bidding  will  promote  the  ob- 
jectives described  in  paragraph  (3), 

(3)  Design  of  systems  of  competitive  bidding.— For  each 
license  or  permit,  or  class  of  licenses  or  permits,  that  the  Com- 
mission grants  through  the  use  of  a  competitive  bidding  system, 
the  Commission  shall,  by  rule,  establish  a  competitive  bidding 
methodology.  The  Commission  shall  seek  to  design  and  test 
multiple  alternative  methodologies  under  appropriate  cir- 
cumstances. In  identifying  licenses  and  permits  to  be  issued  by 
competitive  bidding,  in  specifying  eligibility  and  other  charac- 
teristics of  such  licenses  and  permits,  and  in  designing  the 
methodologies  for  use  under  this  subsection,  the  Commission 
shall  seek  to  promote  the  purposes  specified  in  section  1  of  this 
Act  and  the  following  objectives: 

(A)  the  development  and  rapid  deployment  of  new  tech- 
nologies, products,  and  services  for  the  benefit  of  the  public, 
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including  those  residing  in  rural  areas,  without  adminis- 
trative or  judicial  delays; 

(B)  promoting  economic  opportunity  and  competition  and 
ensuring  that  new  and  innovative  technologies  are  readily 
accessible  to  the  American  people  by  avoiding  excessive  con- 
centration of  licenses  and  by  disseminating  licenses  among 
a  wide  variety  of  applicants,  including  small  businesses 
and  businesses  owned  by  members  of  minority  groups  and 
women; 

(C)  recovery  for  the  public  of  a  portion  of  the  value  of  the 
public  spectrum  resource  made  available  for  commercial 
use  and  avoidance  of  unjust  enrichment  through  the  meth- 
ods employed  to  award  uses  of  that  resource;  and 

(D)  efficient  and  intensive  use  of  the  electromagnetic  spec- 
trum. 

(4)  Contents  of  regulations. — In  prescribing  rules  pursu- 
ant to  paragraph  (3),  the  Commission  shall — 

(A)  consider  alternative  payment  schedules  and  methods 
of  calculation,  including  initial  lump  sums,  installment  or 
royalty  payments,  guaranteed  annual  minimum  payments, 
or  other  schedules  or  methods  that  promote  the  objectives 
described  in  paragraph  (3)(B),  and  combinations  of  such 
schedules  and  methods; 

(B)  include  performance  requirements,  such  as  appro- 
priate deadlines  and  penalties  for  performance  failures,  to 
ensure  prompt  delivery  of  service  to  rural  areas,  to  prevent 
stockpiling  or  warehousing  of  spectrum  by  licensees  or  per- 
mittees, and  to  promote  investment  in  and  rapid  deploy- 
ment of  new  technologies  and  services; 

(C)  consistent  with  the  public  interest,  convenience,  and 
necessity,  the  purposes  of  this  Act,  and  the  characteristics 
of  the  proposed  service,  prescribe  area  designations  and 
bandwidth  assignments  that  promote  (i)  an  equitable  dis- 
tribution of  licenses  and  services  among  geographic  areas, 
(ii)  economic  opportunity  for  a  wide  variety  of  applicants, 
including  small  businesses  and  businesses  owned  by  mem- 
bers of  minority  groups  and  women,  and  (Hi)  investment  in 
and  rapid  deployment  of  new  technologies  and  services; 
and 

(D)  require  such  transfer  disclosures  and  antitrafficking 
restrictions  and  payment  schedules  as  may  be  necessary  to 
prevent  unjust  enrichment  as  a  result  of  the  methods  em- 
ployed to  issue  licenses  and  permits. 

(5)  Bidder  and  licensee  qualification— No  person  shall 
be  permitted  to  participate  in  a  system  of  competitive  bidding 
pursuant  to  this  subsection  unless  such  bidder  submits  such  in- 
formation and  assurances  as  the  Commission  may  require  to 
demonstrate  that  such  bidder's  application  is  acceptable  for  fil- 
ing. No  license  shall  be  granted  to  an  applicant  selected  pursu- 
ant to  this  subsection  unless  the  Commission  determines  that 
the  applicant  is  qualified  pursuant  to  subsection  (a)  and  sec- 
tions 308(b)  and  310.  Consistent  with  the  objectives  described  in 
paragraph  (3),  the  Commission  shall,  by  rule,  prescribe  expe- 
dited procedures  consistent  with  the  procedures  authorized  by 
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subsection  (i)(2)  for  the  resolution  of  any  substantial  and  mate- 
rial issues  of  fact  concerning  qualifications. 

(6)  Rules  of  construction. — Nothing  in  this  subsection,  or 
in  the  use  of  competitive  bidding,  shall — 

(A)  limit  or  otherwise  affect  the  requirements  of  sub- 
section (h)  of  this  section,  section  301,  304,  307,  310,  or 
706,  or  any  other  provision  of  this  Act  (other  than  sub- 
sections (d)(2)  and  (e)  of  this  section); 

(B)  be  construed  to  convey  any  rights,  including  any  ex- 
pectation of  renewal  of  a  license,  that  differ  from  the  rights 
that  apply  to  other  licenses  within  the  same  service  that 
were  not  issued  pursuant  to  this  subsection;  or 

(C)  be  construed  to  prohibit  the  Commission  from  issuing 
nationwide  licenses  or  permits. 

(7)  Limitation  of  effect  on  allocation  decisions.— In 
making  a  decision  pursuant  to  section  303(c)  to  assign  a  band 
of  frequencies  to  a  use  for  which  licenses  or  permits  will  be  is- 
sued pursuant  to  this  subsection,  and  in  prescribing  regulations 
pursuant  to  paragraph  (4)(A)  and  (4)(C)  of  this  subsection,  the 
Commission  may  not  base  a  finding  of  public  interest,  conven- 
ience, and  necessity  solely  or  predominantly  on  the  expectation 
of  Federal  revenues  from  the  use  of  a  system  of  competitive  bid- 
ding under  this  subsection. 

(8)  Treatment  of  revenues.— All  proceeds  from  the  use  of 
a  competitive  bidding  system  under  this  subsection  shall  be  de- 
posited in  the  Treasury  in  accordance  with  chapter  33  of  title 
31,  United  States  Code.  A  license  or  permit  issued  by  the  Com- 
mission under  this  section  shall  not  be  treated  as  the  property 
of  the  licensee  for  tax  purposes  by  any  State  or  local  government 
entity. 

(9)  Termination;  evaluation— The  authority  of  the  Com- 
mission to  grant  a  license  or  permit  under  this  subsection  shall 
expire  September  30,  1998.  Not  later  than  September  30,  1997, 
the  Commission  shall  conduct  a  public  inquiry  and  submit  to 
the  Congress  a  report — 

(A)  describing  the  methodologies  established  by  the  Com- 
mission pursuant  to  paragraphs  (3)  and  (4); 

(B)  comparing  the  relative  advantages  and  disadvantages 
of  such  methodologies  in  terms  of  attaining  the  objectives 
described  in  such  paragraphs; 

(C)  evaluating  the  extent  to  which  such  methodologies 
have  secured  prompt  delivery  of  service  to  rural  areas;  and 

(D)  containing  a  statement  of  the  revenues  obtained,  and 
a  projection  of  the  future  revenues,  from  the  use  of  competi- 
tive bidding  systems  under  this  subsection. 

[SPECIAL  PROVISION  AS  TO  CANAL  ZONE 

[Sec.  328.  This  title  shall  not  apply  to  the  Canal  Zone.  In  inter- 
national radio  matters  the  Canal  Zone  shall  be  represented  by  the 
Secretary  of  State.] 
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[VERY  HIGH  FREQUENCY  STATIONS]  VERY  HIGH  FREQUENCY  STATIONS 

AND  AM  RADIO  STATIONS  | 

Sec.  331.  (a)  *  *  * 

(b)  AM  Radio  Stations.— It  shall  be  the  poHcy  of  the  Commis- 
sion, in  any  case  in  which  the  licensee  of  an  existing  AM  da5rtime- 
only  station  located  in  a  community  with  a  population  of  more  than 
100,000  persons  that  lacks  a  local  full-time  aural  station  licensed 
to  that  commxinity  and  that  is  located  within  a  Class  I  station  pri- 
mary service  area  notifies  the  Commission  that  such  licensee  seeks 
to  provide  full-time  service,  to  ensure  that  such  a  licensee  is  able 
to  place  a  principal  community  contour  signal  over  its  entire  com- 
munity of  license  24  hours  a  day,  if  technically  feasible.  [The  Com- 
mission shall  report  to  the  appropriate  committees  of  Congress 
within  30  days  after  the  date  of  enactment  of  this  Act  on  how  it 
intends  to  meet  this  policy  goal.] 

[private  land]  mobile  services  ] 

9 

Sec.  332.  (a)  Management  of  Private  Land  Mobile  Fre-  i 
QUENCIES. — In  taking  actions  to  manage  the  spectrum  to  be  made  ii 
available  for  use  by  the  private  land  mobile  services,  the  Commis-  U 
sion  shall  consider,  consistent  with  section  1  of  this  Act,  whether  I 
such  actions  will —  S 

(1)  promote  the  safety  of  life  and  property;  ^ 

(2)  improve  the  efficiency  of  spectrum  use  and  reduce  the 
regulatory  burden  upon  spectrum  users,  based  upon  sound  en- 
gineering principles,  user  operational  requirements,  and  mar- 
ketplace demands; 

^       (3)  encourage  competition  and  provide  services  to  the  largest 
feasible  number  of  users;  or 

(4)  increase  interservice  sharing  opportunities  between  pri- 
vate land  mobile  services  and  other  services. 
[(b)(1)]  j, 
(b)  Use  OF  Advisory  Committee.—  I 

(1)  Coordination  of  frequency  assignment.—  The  Com- 
mission, in  coordinating  the  assignment  of  frequencies  to  sta- 
tions in  the  private  land  mobile  services  and  in  the  fixed  serv- 
ices (as  defined  by  the  Commission  by  rule),  shall  have  author- 
ity to  utilize  assistance  furnished  by  advisory  coordinating 
committees  consisting  of  individuals  who  are  not  officers  or  em- 
ployees of  the  Feder^  Government. 

(2)  Exemption. — ^The  authority  of  the  Commission  estab- 
lished in  this  subsection  shall  not  be  subject  to  or  affected  by 
the  provisions  of  part  III  of  title  5,  United  States  Code,  or  sec- 
tion 3679(b)  of  the  Revised  Statutes  (31  U.S.C.  665(b)). 

(3)  Nonemployee  status.— Any  person  who  provides  assist- 
ance to  the  Commission  under  this  subsection  shall  not  be  con- 
sidered, by  reason  of  having  provided  such  assistance,  a  Fed- 
eral employee. 

(4)  Application  of  federal  advisory  committee  act.— Any 
advisory  coordinating  committee  which  furnishes  assistance  to 
the  Commission  under  this  subsection  shall  not  be  subject  to 
the  provisions  of  the  Federal  Advisory  Committee  Act. 
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[(c)(1)  For  pvirposes  of  this  section,  private  land  mobile  service 
shall  include  service  provided  by  specialized  mobile  radio,  multiple 
licensed  radio  dispatch  systems,  and  all  other  radio  dispatch  sys- 
tems, regardless  of  whether  such  service  is  provided  indiscrimi- 
nately to  eligible  users  on  a  commercial  basis,  except  that  a  land 
station  hcensed  in  such  service  to  multiple  licensees  or  otherwise 
shared  by  authorized  users  (other  than  a  nonprofit,  cooperative  sta- 
tion) shall  not  be  interconnected  with  a  telephone  exchange  or 
interexchange  service  or  facility  for  any  purpose,  except  to  the  ex- 
tent that  (A)  each  user  obtains  such  interconnection  directly  from 
a  duly  authorized  carrier;  or  (B)  licensees  jointly  obtain  such  inter- 
connection directly  from  a  duly  authorized  carrier. 

[(2)  A  person  engaged  in  private  land  mobile  service  shall  not, 
insofar  as  such  person  is  so  engaged,  be  deemed  a  common  carrier 
for  any  purpose  imder  this  Act.  A  common  carrier  shall  not  provide 
any  despatch  service  on  any  frequency  allocated  for  common  carrier 
service,  except  to  the  extent  such  dispatch  service  is  provided  on 
stations  licensed  in  the  domestic  public  land  mobile  radio  service 
before  January  1,  1982. 

[(3)  No  State  or  local  government  shall  have  any  authority  to  im- 
pose any  rate  or  entry  regulation  upon  any  private  land  mobile 
service,  except  that  nothing  in  this  subsection  may  be  construed  to 
impair  such  jurisdiction  with  respect  to  common  carrier  stations  in 
the  mobile  service.] 

(c)  Regulatory  Treatment  OF  Mobile  Services.—- 

(1)  Common  carrier  treatment  of  commercial  mobile 
SERVICES. — (A)  A  person  engaged  in  the  provision  of  commercial 
mobile  services  shall,  insofar  as  such  person  is  so  engaged,  be 
treated  as  a  common  carrier  for  purposes  of  this  Act,  except  for 
such  provisions  of  title  II  as  the  Commission  may,  consistent 
with  the  public  interest,  specify  as  inapplicable  by  rule.  In  pre- 
scribing any  such  rule,  the  Commission  may  not  specify  section 
201,  202,  or  208,  or  any  other  provision  that  the  Commission 
determines  to  be  necessary  in  order  to  ensure  that  the  charges, 
practices,  classifications,  or  regulations  for  or  in  connection 
with  commercial  mobile  services  are  just  and  reasonable  and 

'  are  not  unjustly  or  unreasonably  discriminatory  or  is  otherwise 
in  the  public  interest. 

(B)  Upon  reasonable  request  of  any  person  providing  commer- 
cial mobile  service,  the  Commission  shall  order  a  common  car- 
rier to  establish  physical  connections  with  such  service  pursu- 
ant to  the  provisions  of  section  201  of  this  Act.  Except  to  the  ex- 
tent that  the  Commission  is  required  to  respond  to  such  a  re- 
quest, this  subparagraph  shall  not  be  construed  as  a  limitation 
or  expansion  of  the  Commission's  authority  to  order  inter- 
connection pursuant  to  this  Act. 

(2)  NONCOMMON  CARRIER  TREATMENT  OF  PRIVATE  LAND  MO- 
BILE SERVICES. — A  person  engaged  in  private  land  mobile  serv- 
ice shall  not,  insofar  as  such  person  is  so  engaged,  be  treated 
as  a  common  carrier  for  any  purpose  under  this  Act.  A  common 
carrier  (other  than  a  person  that  was  treated  as  provider  of  pri- 
vate land  mobile  services  prior  to  the  enactment  of  the  Licens- 
ing Improvement  Act  of  1993)  shall  not  provide  any  dispatch 
service  on  any  frequency  allocated  for  common  carrier  service, 
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eoccept  to  the  extent  such  dispatch  service  is  provided  on  stations 
licensed  in  the  domestic  public  land  mobile  radio  service  before 
January  1,  1982.  The  Commission  may  by  regulation  terminate, 
in  whole  or  in  part,  the  prohibition  contained  in  the  preceding  i 
sentence  if  the  Commission  determines  that  such  termination  \ 
will  serve  the  public  interest 

(3)  State  authority  to  regulate.— (A)  Notwithstanding 
sections  2(b)  and  221(b),  no  State  or  local  government  shall 
have  any  authority  to  impose  any  rate  or  entry  regulation  upon 
any  commercial  mobile  service  or  any  private  land  mobile  serv- 
ice, except  that  this  paragraph  shall  not  prohibit  a  State  from 
regulating  the  other  terms  and  conditions  of  commercial  mobile 
services. 

(B)  Notwithstanding  subparagraph  (A),  a  State  may  petition 
the  Commission  for  authority  to  regulate  the  rates  for  any  com- 
mercial mobile  service  and  the  Commission  shall  grant  such  pe- 
tition if  such  State  demonstrates  that  (i)  such  service  is  a  sub- 
stitute for  land  line  telephone  exchange  service  for  a  substantial 
portion  of  the  public  within  such  State,  or  (ii)  market  conditions 
with  respect  to  such  services  fail  to  protect  subscribers  ade- 
quately from  unjust  and  unreasonable  rates  or  rates  that  are 
unjustly  or  unreasonably  discriminatory.  The  Commission  shall 
provide  reasonable  opportunity  for  public  comment  in  response 
to  such  petition,  and  shall,  within  9  months  after  the  date  of 
its  submission,  grant  or  deny  such  petition.  If  the  Commission 
grants  such  petition,  the  Commission  shall  authorize  the  State 
to  exercise  under  State  law  such  authority  over  rates,  for  such 
periods  of  time,  as  the  Commission  deems  necessary  to  ensure 
that  such  rates  are  just  and  reasonable  and  not  unjustly  or  un- 
reasonably discriminatory. 

(4)  Regulatory  treatment  of  communications  satellite 
CORPORATION. — Nothing  in  this  subsection  shall  be  construed  to  ; 
alter  or  affect  the  regulatory  treatment  required  by  title  IV  of , 
the  Communications  Satellite  of  1962  of  the  corporation  author-  |; 
ized  by  title  III  of  such  Act. 

(d)  Definitions. — For  purposes  of  this  section —  ; 

(1)  the  term  "commercial  mobile  service"  means  all  mobile 
services  (as  defined  in  section  3(n))  that — 

(A)  are  provided  for  profit  (i)  to  the  public,  (ii)  on  an  in- 
discriminate basis,  or  (Hi)  to  such  broad  classes  of  eligible 
users  as  to  be  effectively  available  to  a  substantial  portion 
of  the  public;  and  , 

(B)  are  interconnected  (or  have  requested  interconnection  [ 
pursuant  to  paragraph  (1)(B))  with  the  public  switched  net- 
work (as  such  terms  are  defined  by  regulation  by  the  Com- 
mission); and 

(2)  the  term  "private  mobile  service"  means  any  mobile  service  ' 
(as  defined  in  section  3(n))  that  is  not  a  commercial  mobile  ^ 
service.  ' 

^  9i(  :H  :ic  :ic  4(  ' 

I' 

Part  II  Radio  Equipment  and  Radio  Operators  on  Board  Ship  J 
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APPROVAL  OF  INSTALLATIONS 

Sec.  358.  [(a)]  Insofar  as  is  necessary  to  carry  out  the  purposes 
and  requirements  of  this  part,  the  Commission  shall  have  author- 
ity, for  any  ship  subject  to  this  part — 
(]^)  *  *  * 

He  *  *  :ic  4(  4c  * 

Part  III— Radio  Installations  on  Vessels  Carrying 
Passengers  for  Hire 

vessels  transporting  more  than  six  passengers  for  hire 
required  to  be  equipped  with  radio  telephone 

Sec.  381.  *  *  * 

vessels  excepted  from  radiotelephone  requirement 

Sec.  382.  *  *  * 

exemptions  by  commission 

Sec.  383.  *  *  * 

authority  of  commission;  operations,  installations,  and 
additional  equipment 

Sec.  384.  *  *  * 

inspections 

Sec.  385.  *  *  * 

forfeitures 

Sec.  386.  *  *  *  ' 

4:  H(  ^  He  iic  ^ 

Part  IV— Assistance  for  Public  Telecommunications  Facili- 
ties; Telecommunications  Demonstrations;  Corporation  for 
Public  Broadcasting 

[Subpart  A — ^Assistance  for  Public  Telecommunications  Facilities 
[declaration  of  purpose 

[Sec.  390.  The  purpose  of  this  subpart  is  to  assist,  through 
matching  grants,  in  the  planning  and  construction  of  public  tele- 
communications facilities  in  order  to  achieve  the  following  objec- 
tives: (1)  extend  delivery  of  public  telecommvinications  services  to 
as  many  citizens  of  the  United  States  as  possible  by  the  most  effi- 
cient and  economical  means,  including  the  use  of  broadcast  and 
nonbroadcast  technologies;  (2)  increase  pubHc  telecommunications 
services  and  facilities  available  to,  operated  by,  and  owned  by  mi- 
norities and  women;  and  (3)  strengthen  the  capability  of  existing 
pubhc  television  and  radio  stations  to  provide  public  telecommimi- 
cations  services  to  the  public. 
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[AUTHORIZATION  OF  APPROPRIATIONS 

[Sec.  391.  There  are  authorized  to  be  appropriated  $42,000,000 
for  each  of  the  fiscal  years  1992,  1993,  and  1994,  to  be  used  by  the 
Secretary  of  Commerce  to  assist  in  the  planning  and  construction 
of  public  telecommunications  facilities  as  provided  in  this  subpart. 
Sums  appropriated  under  this  subpart  for  any  fiscal  year  shall  re- 
main available  until  expended  for  pajnnent  of  grants  for  projects 
for  which  applications  approved  by  the  Secretary  pursuant  to  this 
subpart  have  been  submitted  within  such  fiscal  year.  Sums  appro- 
priated under  this  subpart  may  be  used  by  the  Secretary  to  cover 
the  cost  of  administering  the  provisions  of  this  subpart. 

[GRANTS  FOR  CONSTRUCTION  AND  PLANNING 

[Sec.  392.  (a)  For  each  project  for  the  construction  of  public  tele- 
communications facilities  there  shall  be  submitted  to  the  Secretary 
an  application  for  a  grant  containing  such  information  with  respect 
to  such  project  as  the  Secretary  may  require,  including  the  total 
cost  of  such  project,  the  amount  of  the  grant  requested  for  such 
project,  and  a  5-year  plan  outlining  the  applicant's  projected  facili- 
ties requirements  and  the  projected  costs  of  such  facilities  require- 
ments. Each  applicant  shall  also  provide  assurances  satisfactory  to 
the  Secretary  that — 

[(1)  the  applicant  is  (A)  a  public  broadcast  station;  (B)  a  non- 
commercial telecommunications  entity;  (C)  a  system  of  public 
telecommimications  entities;  (D)  a  nonprofit  foundation,  cor- 
poration, institution,  or  association  organized  primarily  for 
educational  or  cultural  purposes;  or  (E)  a  State  or  local  govern- 
ment (or  any  agency  thereof),  or  a  political  or  special  purpose 
subdivision  of  a  State; 

[(2)  the  operation  of  such  public  telecommunication  facilities 
will  be  under  the  control  of  the  applicant; 

[(3)  necessary  funds  to  construct,  operate,  and  maintain 
such  public  telecommunications  facilities  will  be  available 
when  needed; 

[(4)  such  public  telecommimications  facilities  will  be  used 
^  primarily  for  the  provision  of  public  telecommimications  ser/- 
ices  and  that  the  use  of  such  public  telecommunications  facili- 
ties for  purposes  other  than  the  provision  of  public  tele- 
commimications services  will  not  interfere  with  the  provision  of 
such  public  telecommunications  services  as  required  in  this 
part; 

[(5)  the  applicant  has  participated  in  comprehensive  plan- 
ning for  such  public  telecommunications  facilities  in  the  area 
which  the  applicant  proposes  to  serve,  and  such  planning  has 
included  an  evaluation  of  alternate  technologies  and  coordina- 
tion with  State  educational  television  and  radio  agencies,  as 
appropriate;  and 

[(6)  the  applicant  will  make  the  most  efficient  use  of  the 
grant. 

[(b)  Upon  approving  any  application  imder  this  section  with  re- 
spect to  any  project  for  the  construction  of  public  telecommimi- 
cations facilities,  the  Secretary  shall  make  a  grant  to  the  applicant 
in  an  amount  determined  by  the  Secretary,  except  that  such 
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amoiints  shall  not  exceed  75  percent  of  the  amount  determined  by 
the  Secretary  to  be  the  reasonable  and  necessary  cost  of  such 
project. 

[(c)  The  Secretary  may  provide  such  funds  as  the  Secretary 
deems  necessary  for  the  planning  of  any  project  for  which  construc- 
tion funds  may  be  obtained  under  this  section.  An  applicant  for  a 
planning  grant  shall  provide  such  information  with  respect  to  such 
project  as  the  Secretary  may  require  and  shall  provide  assurances 
satisfactory  to  the  Secretair  that  the  applicant  meets  the  ehgible 
requirements  of  subsection  (a)  to  receive  construction  assistance. 

[(d)  Any  studies  conducted  by  or  for  any  grant  recipient  imder 
this  section  shall  be  provided  to  the  Secretary,  if  such  studies  are 
conducted  through  the  use  of  funds  received  \mder  this  section. 

[(e)  The  Secretary  shall  establish  such  rules  and  regulations  as 
may  be  necessaiy  to  carry  out  this  subpart,  including  rules  and 
regulations  relating  to  the  order  of  priority  in  approving  applica- 
tions for  construction  projects  and  relating  to  determining  the 
amoimt  of  each  grant  for  such  projects. 

1(f)  In  establishing  criteria  for  grants  pursuant  to  section  393 
and  in  establishing  procedures  relating  to  the  order  of  priority  es- 
tablished in  subsection  (e)  in  approving  applications  for  grants,  the 
Secretary  shall  give  special  consideration  to  applications  which 
would  increase  minority  and  women's  ownership  of,  operation  of, 
and  participation  in  public  telecommimications  entities.  The  Sec- 
retary shall  take  affirmative  steps  to  inform  minorities  and  women 
of  the  availability  of  funds  under  this  subpart,  and  the  localities 
where  new  public  telecommunications  facilities  are  needed,  and  to 
provide  such  other  assistance  and  information  as  may  be  appro- 
priate. 

[(g)  If,  within  10  years  after  completion  of  any  project  for 
construcion  of  public  telecommunications  facilities  with  respect  to 
which  a  grant  has  been  made  under  this  section — 

[(1)  the  applicant  or  other  owner  of  such  facilities  ceases  to 
be  an  agency,  institution,  foundation,  corporation,  association, 
or  other  entity  described  in  subsection  (a)(1);  or 

[(2)  such  facilities  cease  to  be  used  primarily  for  the  provi- 
sion of  public  telecommimications  services  (or  the  use  of  such 
public  telecommimications  facilities  for  purposes  other  than 
the  provision  of  public  telecommunications  services  interferes 
with  the  provision  of  such  public  telecommimications  services 
as  required  in  this  part); 
the  United  States  shall  be  entitled  to  recover  from  the  applicant  or 
other  owner  of  such  facilities  the  amoimt  bearing  the  same  ratio 
to  the  value  of  such  facilities  at  the  time  the  applicant  ceases  to 
be  such  an  entity  or  at  the  time  of  such  determination  (as  deter- 
mined by  agreement  of  the  parties  or  by  action  brought  in  the 
United  States  district  court  for  the  district  in  which  such  facilities 
are  situated),  as  the  amount  of  the  Federal  participation  bore  to 
the  cost  of  construction  of  such  facilities. 

[(h)  Each  recipient  of  assistance  under  this  subpart  shall  keep 
such  records  as  may  be  reasonably  necessary  to  enable  the  Sec- 
retary to  carry  out  the  functions  of  the  Secretary  under  this  sub- 
part, including  a  complete  and  itemized  inventory  of  all  public  tele- 
communications facihties  under  the  control  of  such  recipient,  and 
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records  which  fully  disclose  the  amoiint  and  the  disposition  by  such 
recipient  of  the  proceeds  of  such  assistance,  the  total  cost  of  the 
project  in  connection  with  which  such  assistance  is  given  or  used, 
the  amount  and  nature  of  that  portion  of  the  cost  of  the  project 
supplied  by  other  sources,  and  such  other  records  as  will  facilitate 
an  effective  audit. 

[(i)  The  Secretary  and  the  Comptroller  General  of  the  United 
States,  or  any  of  their  duly  authorized  representatives,  shall  have 
access  for  the  purpose  of  audit  and  examination  to  any  books,  docu- 
ments, papers,  and  records  of  any  recipient  of  assistance  under  this 
subpart  that  are  pertinent  to  assistance  received  \mder  this  sub- 
part. 

[CRITERIA  FOR  APPROVAL  AND  EXPENDITURES  BY  SECRETARY  OF 

COMMERCE 

[Sec.  393.  (a)  The  Secretary,  in  consultation  with  the  Corpora- 
tion, public  telecommimications  entities,  and  as  appropriate  with 
others,  shall  estblish  criteria  for  making  construction  and  planning 
grants.  Such  criteria  shall  be  consistent  with  the  objectives  and 
provisions  set  forth  in  this  subpart,  and  shall  be  made  available  to 
interested  parties  upon  request. 

[(b)  The  Secretary  shall  base  determinations  of  whether  to  ap- 
prove applications  for  grants  imder  this  subpart,  and  the  amount 
of  such  grants,  on  criteria  developed  pursuant  to  subsection  (a)  and 
designed  to  achieve — 

[(1)  the  provision  of  new  telecommimications  facilities  to  ex- 
tend service  to  areas  currently  not  receiving  public  tele- 
communications services; 

[(2)  the  expansion  of  the  service  areas  of  existing  public  tele- 
communications entities; 

[(3)  the  development  of  public  telecommunications  facilities 
owned  by,  operated  by,  and  available  to  minorities  and  women; 
and 

[(4)  the  improvement  of  the  capabilities  of  existing  public 
broadcast  stations  to  provide  public  telecommimications  serv- 
ices, including  services  to  imderserved  audiences  such  as  deaf 
and  hearing  impaired  individuals  and  blind  and  visually  im- 
paired individuals. 
[(c)  Of  the  sums  appropriated  pursuant  to  section  391  for  any  fis- 
cal year,  a  substantial  amoimt  shall  be  available  for  the  expansion 
and  development  of  noncommercial  radio  broadcast  station  facili- 
ties. 

[LONG-RANGE  PLANNING  FOR  FACILITIES 

[Sec.  393A.  (a)  The  Secretary,  in  consultation  with  the  Corpora- 
tion, public  telecommunications  entities,  and  as  appropriate  with 
other  parties,  shall  develop  a  long-range  plan  to  accomplish  the  ob- 
jectives set  forth  in  section  390.  Such  plan  shall  include  a  detailed 
5-year  projection  of  the  broadcast  and  nonbroadcast  public  tele- 
commimications facilities  required  to  meet  such  objectives,  and  the 
expenditures  necessary  to  provide  such  facilities. 

[(b)  The  plan  required  in  subsection  (a)  shall  be  updated  annu- 
ally, and  a  summary  of  the  activities  of  the  Secretary  in  imple- 
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menting  the  plan,  shall  be  submitted  concurrently  to  the  President 
and  the  Congress  not  later  than  the  31st  day  of  December  of  each 
year. 

[Subpart  B — National  Endowment  for  Children's  Educational 

Television 

[ESTABLISHMENT  OF  NATIONAL  ENDOWMENT 

[Sec.  394.  (a)  It  is  the  purpose  of  this  section  to  enhance  the 
education  of  children  through  the  creation  and  production  of  tele- 
vision programming  specifically  directed  toward  the  development  of 
fundamental  intellectual  skills. 

[(b)(1)  There  is  established,  irnder  the  direction  of  the  Secretary, 
a  National  Endowment  for  Children's  Educational  Television.  In 
administering  the  National  Endowment,  the  Secretary  is  author- 
ized to — 

[(A)  contract  with  the  Corporation  for  the  production  of  edu- 
cational television  programming  for  children;  and 

[(B)  make  grants  directly  to  persons  proposing  to  create  and 
produce  educational  television  programming  for  children. 
The  Secretary  shall  consult  with  the  Advisory  Council  on  Chil- 
dren's Educational  Television  in  the  making  of  the  grants  or  the 
awarding  of  contracts  for  the  purpose  of  making  the  grants. 

[(2)  Contracts  and  grants  under  this  section  shall  be  made  on 
the  condition  that  the  programming  shall — 

[(A)  during  the  first  two  years  after  its  production,  be  made 
available  only  to  public  television  licensees  and  permittees  and 
noncommercial  tel  [evision  licensees  and  permittees;  and 

[(B)  thereafter  be  made  available  to  any  commercial  tele- 
vision licensee  or  permittee  or  cable  television  system  operator, 
at  a  charge  established  by  the  Secretary  that  will  assure  the 
maximum  practicable  distribution  of  such  programming,  so 
long  as  such  licensee,  permittee,  or  operator  does  not  interrupt 
the  programming  with  commercial  advertisements. 
The  Secretary  may,  consistent  with  the  purpose  and  provisions  of 
this  section,  permit  the  programming  to  be  distributed  to  persons 
using  other  media,  establish  conditions  relating  to  such  distribu- 
tion, and  apply  those  conditions  to  any  contract  or  grant  made 
under  this  section.  The  Secretary  may  waive  the  requirements  of 
subparagraph  (A)  if  the  Secretary  finds  that  neither  public  tele- 
vision licensees  and  permittees  nor  noncommercial  television  li- 
censees and  permittees  will  have  an  opportunity  to  air  such  pro- 
gramming in  the  first  two  years  after  its  production. 

[(c)(1)  The  Secretary,  with  the  advice  of  the  Advisory  Council  on 
Children's  Educational  Television,  shall  establish  criteria  for  mak- 
ing contracts  and  grants  under  this  section.  Such  criteria  shall  be 
consistent  with  the  purpose  and  provisions  of  this  section  and  shall 
be  made  available  to  interested  parties  upon  request.  Such  criteria 
shall  include — 

[(A)  criteria  to  maximize  the  amount  of  programming  that  is 
produced  with  the  funds  made  available  by  the  Endowment; 
[(B)  criteria  to  minimize  the  costs  of — 
[(i)  selection  of  grantees, 

[(ii)  administering  the  contracts  and  grants,  and 
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[(iii)  the  administrative  costs  of  the  programming  pro- 
duction; and 

[(C)  criteria  to  otherwise  maximize  the  proportion  of  funds 
made  available  by  the  Endowment  that  are  expended  for  the 
cost  of  programming  production. 

[(2)  Applications  for  grants  under  this  section  shall  be  submitted 
to  the  Secretary  in  such  form  and  containing  such  information  as 
the  Secretary  shall  require  by  regulation. 

[(d)  Upon  approving  any  application  for  a  grant  under  subsection 
(b)(1)(B),  the  Secretary  shall  make  a  grant  to  the  applicant  in  an 
amount  determined  by  the  Secretary,  except  that  such  amounts 
shall  not  exceed  75  percent  of  the  amount  determined  by  the  Sec- 
retary to  be  the  reasonable  and  necessary  cost  of  the  project  for 
which  the  grant  is  made. 

[(e)(1)  The  Secretary  shall  establish  an  Advisory  Council  on  Chil- 
dren's Educational  Television.  The  Secretary  shall  appoint  ten  indi- 
viduals as  members  of  the  Council  and  designate  one  of  such  mem- 
bers to  serve  as  Chairman. 

[(2)  Members  of  the  Council  shall  have  terms  of  two  years,  and 
no  member  shall  serve  for  more  than  three  consecutive  terms.  The 
members  shall  have  expertise  in  the  fields  of  education,  psychology, 
child  development,  or  television  programming,  or  related  dis- 
ciplines. Officers  and  employees  of  the  United  States  shall  not  be 
appointed  as  members. 

[(3)  While  away  from  their  homes  or  regular  places  of  business 
in  the  performance  of  duties  for  the  Council,  the  members  of  the 
Council  shall  serve  without  compensation  but  shall  be  allowed 
travel  expenses,  including  per  diem  in  lieu  of  subsistence,  in  ac- 
cordance with  section  5703  of  title  5,  United  States  Code. 

[(4)  The  Council  shall  meet  at  the  call  of  the  Chairman  and  shall 
advise  the  Secretary  concerning  the  making  of  contracts  and  grants 
under  this  section. 

[(f)(1)  Each  recipient  of  a  grant  under  this  section  shall  keep 
such  records  as  may  be  reasonably  necessary  to  enable  the  Sec- 
retary to  carry  out  the  Secretary's  functions  under  this  section,  in- 
cluding records  which  fully  disclose  the  amount  and  the  disposition 
by  such  recipient  of  the  proceeds  of  such  grant,  the  total  cost  of  the 
project,  the  amount  and  nature  of  that  portion  of  the  cost  of  the 
project  supplied  by  other  sources,  and  such  other  records  as  will  fa- 
cilitate an  effective  audit. 

[(2)  The  Secretary  and  the  Comptroller  General  of  the  United 
States,  or  any  of  their  duly  authorized  representatives,  shall  have 
access  for  the  purposes  of  audit  and  examination  to  any  books,  doc- 
uments, papers,  and  records  of  the  recipient  that  are  pertinent  to 
a  grant  received  under  this  section. 

[(g)  The  Secretary  is  authorized  to  make  such  rules  and  regula- 
tions as  may  be  necessary  to  carry  out  this  section,  including  those 
relating  to  the  order  of  priority  in  approving  applications  for 
projects  under  this  section  or  to  determining  the  amounts  of  con- 
tracts and  grants  for  such  projects. 

[(h)  There  are  authorized  to  be  appropriated  $2,000,000  for  fiscal 
year  1991,  $4,000,000  for  fiscal  year  1992,  $5,000,000  for  fiscal 
year  1993,  and  $6,000,000  for  fiscal  year  1994  to  be  used  by  the 
Secretary  to  carry  out  the  provisions  of  this  section.  Sums  appro- 
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priated  under  this  subsection  for  any  fiscal  year  shall  remain  avail- 
able for  contracts  and  grants  for  projects  for  which  applications  ap- 
proved under  this  section  have  been  submitted  wtinin  one  year 
after  the  last  day  of  such  fiscal  year, 
[(i)  For  purposes  of  this  section — 

[(1)  the  term  "educational  television  programming  for  chil- 
dren" means  any  television  program  which  is  directea  to  an  au- 
dience of  children  who  are  16  years  of  age  or  younger  and 
which  is  designed  for  the  intellectual  development  of  those 
children,  except  that  such  term  does  not  include  any  television 
program  which  is  directed  to  a  general  audience  but  which 
might  also  be  viewed  by  a  significant  number  of  children;  and 
1(2)  the  term  "person"  means  an  individual,  partnership,  as- 
sociation, joint  stock  company,  trust,  corporation,  or  State  or 
local  governmental  entity. 

[Subpart  C — Telecommunications  Demonstrations 

[ASSISTANCE  FOR  DEMONSTRATION  PROJECTS 

[Sec.  395.  (a)  It  is  the  purpose  of  this  subpart  to  promote  the 
development  of  nonbroadcast  telecommunications  facilities  and 
services  for  the  transmission,  distribution,  and  delivery  of  health, 
education,  and  public  or  social  service  information.  The  Secretary 
is  authorized,  upon  receipt  of  an  application  in  such  form  and  con- 
taining such  information  as  he  may  by  regulation  require,  to  make 
grants  to,  and  enter  into  contracts  with,  public  and  private  non- 
profit agencies,  organizations,  and  institutions  for  the  purpose  of 
carrying  out  telecommimications  demonstrations. 

[(b)  The  Secretary  may  approve  an  application  submitted  under 
subsection  (a)  if  he  determines  that — 

[(1)  the  project  for  which  application  is  made  will  dem- 
onstrate innovative  methods  or  techniques  of  utilizing 
nonbroadcast  telecommunications  equipment  or  facilities  to 
satisfy  the  purpose  of  this  subpart; 

[(2)  demonstrations  and  related  activities  assisted  under  this 
subpart  will  remain  under  the  administration  and  control  of 
the  applicant; 

[(3)  the  applicant  has  the  managerial  and  technical  capabil- 
ity to  carry  out  the  project  for  which  the  application  is  made; 
and 

[(4)  the  facilities  and  equipment  acquired  or  developed  pur- 
suant to  the  application  will  be  used  substantially  for  the 
transmission,  distribution,  and  delivery  of  health,  education,  or 
public  or  social  service  information. 
[(c)  Upon  approving  any  application  imder  this  subpart  with  re- 
spect to  any  project,  the  Secretary  shall  make  a  grant  to  or  enter 
into  a  contract  with  the  applicant  in  an  amount  determined  by  the 
Secretary  not  to  exceed  the  reasonable  and  necessary  cost  of  such 
project.  The  Secretary  shall  pay  such  amount  fi-om  the  sums  avail- 
able therefor,  in  advance  or  by  way  of  reimbursement,  and  in  such 
installments  consistent  with  established  practice,  as  he  may  deter- 
mine. 

[(d)  Funds  made  available  pursuant  to  this  subpart  shall  not  be 
available  for  the  construction,  remodeling,  or  repair  of  structures  to 
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house  the  facihties  or  equipment  acquired  or  developed  with  such 
funds,  except  that  such  funds  may  be  used  for  minor  remodeling 
which  is  necessary  for  and  incidental  to  the  installation  of  such  fa- 
cilities or  equipment. 

[(e)  For  purposes  of  this  section,  the  term  "nonbroadcast  tele- 
communications facilities"  includes,  but  is  not  limited  to,  cable  tele- 
vision systems,  communications  satellite  systems  and  related  ter- 
minal equipment,  and  other  modes  of  transmitting,  emitting,  or  re- 
ceiving images  and  sounds  or  intelligence  by  means  of  wire,  radio, 
optical,  electromagnetic  or  other  means. 

[(f)  The  funding  of  any  demonstration  pursuant  to  this  subpart 
shall  continue  for  not  more  than  3  years  from  the  date  of  the  origi- 
nal grant  or  contract. 

[(g)  The  Secretary  shall  require  that  the  recipient  of  a  grant  or 
contract  under  this  subpart  submit  a  summary  and  evaluation  of 
the  results  of  the  demonstration  at  least  annually  for  each  year  in 
which  funds  are  received  pursuant  to  this  section. 

[(h)(1)  Each  recipient  of  assistance  under  this  subpart  shall  keep 
such  records  as  may  be  reasonably  necessary  to  enable  the  Sec- 
retary to  carry  out  the  Secretary's  ftmctions  under  this  subpart,  in- 
cluding records  which  fully  disclose  the  amount  and  the  disposition 
by  such  recipient  of  the  proceeds  of  such  assistance,  the  total  cost 
of  the  project  or  undertaking  in  connection  with  which  such  assist- 
ance is  given  or  used,  the  amount  and  nature  of  that  portion  of  the 
cost  of  the  project  or  imdertaking  supplied  by  other  sources,  and 
such  other  records  as  will  facilitate  an  effective  audit. 

[(2)  The  Secretary  and  the  Comptroller  General  of  the  United 
States,  or  any  of  their  duly  authorized  representatives,  shall  have 
access  for  the  purposes  of  audit  and  examination  to  any  books,  doc- 
uments, papers,  and  records  of  the  recipient  that  are  pertinent  to 
assistance  received  under  this  subpart. 

[(i)  The  Secretary  is  authorized  to  make  such  rules  and  regula- 
tions as  may  be  necessary  to  cany  out  this  subpart,  including  regu- 
lations relating  to  the  order  of  priority  in  approving  applications  for 
projects  under  this  subpart  or  to  determining  the  amounts  of 
grants  for  such  projects. 

[(j)  The  Commission  is  authorized  to  provide  such  assistance  in 
carrying  out  the  provisions  of  this  subpart  as  may  be  requested  by 
the  Secretary.  The  Secretary  shall  provide  for  close  coordination 
with  the  Commission  in  the  administration  of  the  Secretarj^s  func- 
tions under  this  subpart  which  are  of  interest  to  or  affect  the  func- 
tions of  the  Commission.  The  Secretary  shall  provide  for  close  co- 
ordination with  the  Corporation  in  the  administration  of  the  Sec- 
retary's functions  udner  this  subpart  which  are  of  interest  to  or  af- 
fect the  functions  of  the  Corporation. 

[(k)  There  are  authorized  to  be  appropriated  $1,000,000  for  each 
of  the  fiscal  years  1979,  1980,  and  1981,  to  be  used  by  the  Sec- 
retary to  carry  out  the  provisions  of  this  subpart.  Sums  appro- 
priated under  this  subsection  for  any  fiscal  year  shall  remain  avail- 
able for  payment  of  grants  or  contracts  for  projects  for  which  appli- 
cations approved  under  this  subpart  have  been  submitted  within 
one  year  after  the  last  day  of  such  fiscal  year.] 

******* 
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Title  IV— Procedural  and  Administrative  Provisions 

:](  He  4:  *  4(  ii«  * 

USE  OF  JOINT  BOARDS — COOPERATION  WITH  STATE  COMMISSIONS 

Sec.  410.  (a)  *  *  * 

(c)  The  Commission  shall  refer  any  proceeding  regarding  the  ju- 
risdictional separation  of  common  carrier  property  and  expenses 
between  interstate  and  intrastate  operations,  which  it  institutes 
pursuant  to  a  notice  of  proposed  rulemaking  and,  except  as  pro- 
vided in  section  409  of  this  Act,  may  refer  any  other  matter,  relat- 
ing to  common  carrier  commimications  of  joint  Federal-State  con- 
cern, to  a  Federal-State  Joint  Board.  The  Joint  Board  shall  possess 
the  same  jurisdiction,  power,  duties,  and  obligations  as  a  joint 
board  estabhshed  xmder  subsection  (a)  of  this  section,  and  shall 
prepare  a  recommended  decision  for  prompt  review  and  action  by 
the  Commission.  In  addition,  the  State  members  of  the  Joint  Board 
shall  sit  with  the  Commission  en  banc  at  any  oral  agrument  that 
may  be  scheduled  in  the  proceeding.  The  Commission  shall  also  af- 
ford the  State  members  of  the  Joint  Board  an  opportunity  to  par- 
ticipate in  its  deliberations,  but  not  vote,  when  it  has  under  consid- 
eration the  recommended  decision  of  the  Joint  Board  or  any  further 
decisional  action  that  may  be  required  in  the  proceeding.  The  Joint 
Board  shall  be  composed  of  three  Commissioners  of  the  Commis- 
sion and  of  four  State  commissioners  nominated  by  the  national  or- 
ganization of  the  State  commissions  [,  as  referred  to  in  sections 
202(b)  and  205(f)  of  the  Interstate  Commerce  Act,]  and  approved 
by  the  Commission.  The  Chairman  of  the  Commission,  or  another 
Commissioner  designated  by  the  Commission,  shall  serve  as  Chair- 
man of  the  Joint  Board. 

DESIGNATION  OF  AGENT  FOR  SERVICE 

Sec.  413.  It  shall  be  the  duty  of  every  carrier  subject  to  this 
Act[,  within  sixty  days  after  the  taking  effect  of  this  Act,]  to  des- 
ignate in  writing  an  agent  in  the  District  of  Columbia,  upon  whom 
service  of  all  notices  and  process  and  all  orders,  decisions,  and  re- 
quirements of  the  Commission  may  be  made  for  and  on  behalf  of 
said  carrier  in  any  proceeding  or  suit  pending  before  the  Commis- 
sion, and  to  file  such  designation  in  the  office  of  the  secretary  of 
the  Commission,  which  designation  may  from  time  to  time  be 
changed  by  like  writing  similarly  filed;  and  thereupon  service  of  all 
notices  and  process  and  orders,  decisions,  and  requirements  of  the 
Commission  may  be  made  upon  such  carrier  by  leaving  a  copy 
thereof  with  such  designated  agent  at  his  office  or  usual  place  of 
residence  in  the  District  of  Columbia,  with  like  effect  as  if  made 
personally  upon  such  carrier,  and  in  default  of  such  designation  of 
such  agent,  service  of  any  notice  or  other  process  in  any  proceeding 
before  said  Commission,  or  of  any  order,  decision,  or  requirement 
of  the  Commission,  may  be  made  by  posting  such  notice,  process. 
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order,  requirement,  or  decision  in  the  office  of  the  secretary  of  the 
Commission. 

*  *        ^  *  *  *  *  * 

TITLE  VI— CABLE  COMMUNICATIONS 

.        *  *  *  *  *  *  * 

REGULATION  OF  SERVICES,  FACILITIES,  AND  EQUIPMENT 

Sec.  624.  (a)  *  *  * 

(d)(1)  Nothing  in  this  title  shall  be  construed  as  prohibiting  a 
franchising  authority  and  a  cable  operator  from  specifying,  in  a 
franchise  or  renewal  thereof,  that  certain  cable  services  shall  not 
be  provided  or  shall  be  provided  subject  to  conditions,  if  such  cable 
services  are  obscene  or  are  otherwise  unprotected  by  the  Constitu- 
tion of  the  United  States. 

(2) [(A)]  In  order  to  restrict  the  viewing  of  programming  which 
is  obscene  or  indecent,  upon  the  request  of  a  subscriber,  a  cable  op- 
erator shall  provide  (by  sale  or  lease)  a  device  by  which  the  sub- 
scriber can  prohibit  viewing  of  a  particular  cable  service  during  pe- 
riods selected  by  that  subscriber. 

[(B)  Subparagraph  (A)  shall  take  effect  180  days  after  the  effec- 
tive date  of  this  title.] 

•  ^       '  M  ■     ■     ■■  -^^^  .      •i^  ^  ^ 

TITLE  VII— MISCELLANEOUS  PROVISIONS 

[REPEALS  AND  AMENDMENTS 

[Sec.  702.  (a)  The  Radio  Act  of  1927,  as  amended,  is  hereby  re- 
pealed. 

[(b)  The  provisions  of  the  Interstate  Commerce  Act,  as  amended, 
insofar  as  they  relate  to  communications  by  wire  or  wireless,  or  to 
telegraph,  telephone,  or  cable  companies  operating  by  wire  or  wire- 
less, except  the  last  proviso  of  section  1(5)  and  the  provisions  of 
section  1(7),  are  hereby  repealed. 

[(c)  The  last  sentence  of  section  2  of  the  Act  entitled  "An  Act  re- 
lating to  the  landing  and  operation  of  submarine  cables  in  the 
United  States,"  approved  May  27,  1921,  is  amended  to  read  as  fol- 
lows: "Nothing  herein  contained  shall  be  construed  to  limit  the 
power  and  jurisdiction  of  the  Federal  Communications  Commission 
with  respect  to  the  transmission  of  messages." 

[(d)  The  first  paragraph  of  section  11  of  the  Act  entitled  "An  Act 
to  supplement  existing  laws  against  unlawful  restraints  and  mo- 
nopolies, and  for  other  purposes",  approved  October  15,  1914,  is 
amended  to  read  as  follows: 

["Sec.  11.  That  authority  to  enforce  compliance  with  sections  2, 
3,  7,  and  8  of  this  Act  by  the  persons  respectively  subject  thereto 
is  hereby  vested:  In  the  Interstate  Commerce  Commission  where 
applicable  to  common  carriers  subject  to  the  Interstate  Commerce 
Act,  as  amended;  in  the  Federal  Commimications  Commission 
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where  applicable  to  common  carriers  engaged  in  wire  or  radio  com- 
miinications  or  radio  transmission  of  energy;  in  the  Federal  Re- 
serve Board  where  applicable  to  banks,  banking  associations,  and 
trust  companies;  and  in  the  Federal  Trade  Commission  where  ap- 
plicable to  all  other  character  of  commerce,  to  be  exercised  as  fol- 
lows:" 

[(e)  The  Act  entitled  "An  Act  to  require  apparatus  and  operators 
for  radio  communication  on  certain  ocean  steamers",  approved  June 
24,  1910,  as  amended,  is  hereby  repealed. 

[TRANSFER  OF  EMPLOYEES,  RECORDS,  PROPERTY,  AND 
APPROPRIATIONS 

[Sec.  703.  (a)  All  offices  and  employees  of  the  Federal  Radio 
Commission  (except  the  members  thereof,  whose  offices  are  hereby 
abolished)  whose  services  in  the  judgment  of  the  Commission  are 
necessary  to  the  efficient  operation  of  the  Commission  are  hereby 
transferred  to  the  Commission,  without  change  in  classification  or 
compensation;  except  that  the  Commission  may  provide  for  the  ad- 
justment of  such  classification  or  compensation  to  conform  to  the 
duties  to  which  such  officers  and  employees  may  be  assigned. 

[(b)  There  are  hereby  transferred  to  the  jurisdiction  and  control 
of  the  Commission  (1)  all  records  and  property  (including  office  fur- 
niture and  equipment,  and  including  monitoring  radio  stations) 
under  the  jurisdiction  of  the  Federal  Radio  Commission,  and  (2)  all 
records  under  the  jurisdiction  of  the  Interstate  Commerce  Commis- 
sion and  of  the  Postmaster  General  relating  to  the  duties,  powers, 
and  functions  imposed  upon  and  vested  in  the  Commission  by  this 
Act. 

[(c)  All  appropriations  and  \mexpended  balances  of  appropria- 
tions available  for  expenditure  by  the  Federal  Radio  Commission 
shall  be  available  for  expenditure  by  the  Commission  for  any  and 
all  objects  of  expenditure  authorized  by  this  Act  in  the  discretion 
of  the  Commission,  without  regard  to  the  requirement  of  apportion- 
ment under  the  Antideficiency  Act  of  February  27,  1906.] 

effect  of  TRANSFERS,  REPEALS,  AND  AMENDMENTS 

Sec.  704.  (a)  *  *  * 

[(b)  Any  proceeding,  hearing,  or  investigation  commenced  or 
pending  before  the  Federal  Radio  Commission,  the  Interstate  Com- 
merce Commission,  or  the  Postmaster  General,  at  the  time  of  the 
organization  of  the  Commission,  shall  be  continued  by  the  Commis- 
sion in  the  same  manner  as  though  originally  commenced  before 
the  Commission,  if  such  proceeding,  hearing,  or  investigation  (1)  in- 
volves the  administration  of  duties,  powers,  and  functions  trans- 
ferred to  the  Commission  by  this  Act,  or  (2)  involves  the  exercise 
of  jurisdiction  similar  to  that  granted  to  the  Commission  under  the 
provisions  of  this  Act. 

[(c)]  (b)  All  records  transferred  to  the  Commission  under  this 
Act  shall  be  available  for  use  by  the  Commission  to  the  same  ex- 
tent as  if  such  records  were  originally  records  of  the  Commission. 
All  final  valuations  and  determinations  of  depreciation  charges  by 
the  Interstate  Commerce  Commission  with  respect  to  common  car- 
riers engaged  in  radio  or  wire  communication,  and  all  orders  of  the 
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Interstate  Commerce  Commission  with  respect  to  such  valuations 
and  determinations,  shall  have  the  same  force  and  effect  as  though 
made  by  the  Commission  under  this  Act. 

[(d)  The  provisions  of  this  Act  shall  not  affect  suits  commenced 
prior  to  the  date  of  the  organization  of  the  Commission;  and  all 
such  suits  shall  be  continued,  proceedings  therein  had,  appeals 
therein  taken  and  judgments  therein  rendered,  in  the  same  man- 
ner and  with  the  same  effect  as  if  this  Act  had  not  been  passed. 
No  suit,  action,  or  other  proceeding  lawfully  commenced  by  or 
against  any  agency  or  officer  of  the  United  States,  in  relation  to  the 
discharge  of  official  duties,  shall  abate  by  reason  of  any  transfer  of 
authority,  power,  and  duties  from  such  agency  or  officer  to  the 
Commission  imder  the  provisions  of  this  Act,  but  the  court,  upon 
motion  or  supplemental  petition  filed  at  any  time  within  twelve 
months  after  such  transfer,  showing  the  necessity  for  a  survival  of 
such  suit,  action,  or  other  proceeding  to  obtain  a  settlement  of  the 
questions  involved,  may  allow  the  same  to  be  maintained  by  or 
against  the  Commission.] 

UNAUTHORIZED  PUBLICATION  OF  COMMUNICATIONS 

Sec.  705.  (a)  *  *  * 

(e)  (1)  *  *  * 

(3)(A)  Any  person  aggrieved  by  any  violation  of  subsection  (a)  or 
[paragraph  (4)  of  subsection  (d)]  paragraph  (4)  of  this  subsection 
may  bring  a  civil  action  in  a  United  States  district  court  or  in  any 
other  court  of  competent  jurisdiction. 

[(f)  Within  6  months  after  the  date  of  enactment  of  the  Satellite 
Home  Viewer  Act  of  1988,  the  Federal  Communications  Commis- 
sion] (g)  The  Commission  shall  initiate  an  inquiry  concerning  the 
need  for  a  universal  encryption  standard  that  permits  decryption 
of  satellite  cable  programming  intended  for  private  viewing.  In  con- 
ducting such  inquiry,  the  Commission  shall  take  into  accoimt — 

*   *  H< 

******* 

[(g)]  (h)  If  the  Commission  finds,  based  on  the  information  gath- 
ered from  the  inquiry  required  by  subsection  [(f)]  fe),  that  a  uni- 
versal encryption  standard  is  necessary  and  in  the  public  interest, 
the  Commission  shall  initiate  a  rulemaking  to  establish  such  a 
standard. 

*  *  *  *  *  *  * 

TELEPHONE  SERVICE  FOR  THE  DISABLED 

Sec.  710.  (a)  *  *  * 

******* 

(f)  [The  Commission  shall  complete  rulemaking  actions  required 
by  this  section  and  issue  specific  and  detailed  rules  and  regulations 
resulting  therefrom  within  one  year  after  the  date  of  enactment  of 
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the  Telecommunications  for  the  Disabled  Act  of  1982.  The  Commis- 
sion shall  complete  rulemaking  actions  required  to  implement  the 
amendments  made  by  the  Hearing  Aid  Compatibility  Act  of  1988 
within  nine  months  adPter  the  date  of  enactment  of  such  Act.  There- 
after, the  Commission]  The  Commission  shall  periodically  review 
the  regulations  established  pursuant  to  this  section.  Except  for 
coin-operated  telephones  and  telephones  provided  for  emergency 
use,  the  Commission  may  not  require  the  retrofitting  of  equipment 
to  achieve  the  purposes  of  this  section. 

SYNDICATED  EXCLUSIVITY 

Sec.  712.  (a)  The  Federal  Communications  Commission  shall [, 
within  120  days  after  the  effective  date  of  the  Satellite  Home  View- 
er Act  of  1988,1  initiate  a  combined  inquiry  and  rulemaking  pro- 
ceeding for  the  purpose  of— 

*  *  *  - 
[DISCRIMINATION 

[Sec.  713.  The  Federal  Communications  Commission  shall,  with- 
in 1  year  after  the  effective  date  of  the  Satellite  Home  Viewer  Act 
of  1988,  prepare  and  submit  to  the  Committee  on  Commerce, 
Science,  and  Transportation  of  the  Senate  and  the  Committee  on 
Energy  and  Commerce  of  the  House  of  Representatives  a  report  on 
whether,  and  the  extent  to  which,  there  exists  discrimination  de- 
scribed in  section  119(a)(6)  of  title  17,  United  States  Code.] 


NATIONAL  TELECOMMUNICATIONS  AND  INFORMATION 
ADMINISTRATION  ORGANIZATION  ACT 

AN  ACT  To  authorize  appropriations  for  the  National  Telecommunications  and 
Information  Administration,  and  for  other  purposes. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the 
United  States  of  America  in  Congress  assembled, 

SECTION  1.  SHORT  TITLE. 

This  Act  may  be  cited  as  the  "Telecommunications  Authorization 
Act  of  1992". 

TITLE  I— NATIONAL  TELECOMMUNI- 
CATIONS AND  INFORMATION  ADMIN- 
ISTRATION 

PART  A— ORGANIZATION  AND  FUNCTIONS 

SEC.  101.  SHORT  TITLE. 

This  title  may  be  cited  as  the  "National  Telecommunications  and 
Information  Administration  Organization  Act". 
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PART  B— EMERGING  TELECOMMUNICATIONS 
TECHNOLOGIES 

SEC.  Ill,  FINDINGS. 

The  Congress  finds  that — 

(1)  the  Federal  Government  currently  reserves  for  its  own  use, 
"    or  has  priority  of  access  to,  approximately  40  percent  of  the  elec- 
tromagnetic spectrum  that  is  assigned  for  use  pursuant  to  the 
Communications  Act  of  1934; 

(2)  many  of  such  frequencies  are  underutilized  by  Federal 
Government  licensees; 

(3)  the  public  interest  requires  that  many  of  such  frequencies 
be  utilized  more  efficiently  by  Federal  Government  and  non- 
Federal  licensees; 

(4)  additional  frequencies  are  assigned  for  services  that  could 
be  obtained  more  efficiently  from  commercial  carriers  or  other 
vendors; 

(5)  scarcity  of  assignable  frequencies  for  licensing  by  the  Com- 
mission can  and  will — 

(A)  impede  the  development  and  commercialization  of 
new  telecommunications  products  and  services; 

(B)  limit  the  capacity  and  efficiency  of  the  United  States 
telecommunications  systems; 

(C)  prevent  some  State  and  local  police,  fire,  and  emer- 
gency services  from,  obtaining  urgently  needed  radio  chan- 
nels; and 

(D)  adversely  affect  the  productive  capacity  and  inter- 
national competitiveness  of  the  United  States  economy; 

(6)  a  reassignment  of  these  frequencies  can  produce  signifi- 
cant economic  returns;  and 

(7)  the  Secretary  of  Commerce,  the  President,  and  the  Federal 
Communications  Commission  should  be  directed  to  take  appro- 
priate steps  to  correct  these  deficiencies. 

SEC.  112.  NATIONAL  SPECTRUM  PLANNING. 

(a)  Planning  Activities.— The  Assistant  Secretary  and  the 
Chairman  of  the  Commission  shall  meet,  at  least  biannually,  to  con- 
duct joint  spectrum  planning  with  respect  to  the  following  issues — 

(1)  the  future  spectrum  requirements  for  public  and  private 
uses,  including  State  and  local  government  public  safety  agen- 
cies; 

(2)  the  spectrum  allocation  actions  necessary  to  accommodate 
those  uses;  and 

(3)  actions  necessary  to  promote  the  efficient  use  of  the  spec- 
trum, including  spectrum  management  techniques  to  promote 
increased  shared  use  of  the  spectrum  that  does  not  cause  harm- 
ful interference  as  a  means  of  increasing  commercial  access. 

(b)  Reports. — The  Assistant  Secretary  and  the  Chairman  of  the 
Commission  shall  submit  a  joint  annual  report  to  the  Committee  on 
Energy  and  Commerce  of  the  House  of  Representatives,  the  Commit- 
tee on  Commerce,  Science,  and  Transportation  of  the  Senate,  the 
Secretary,  and  the  Commission  on  the  joint  spectrum  planning  ac- 
tivities conducted  under  subsection  (a)  and  recommendations  for  ac- 
tion developed  pursuant  to  such  activities. 
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(c)  Reporting  Requirements. — The  first  annual  report  submit- 
ted after  the  date  of  the  report  by  the  advisory  committee  under  sec- 
tion 113(d)(4)  shall— 

(1)  include  an  analysis  of  and  response  to  that  committee  re- 
port; and 

(2)  include  an  analysis  of  the  effect  on  spectrum  efficiency 
and  the  cost  of  equipment  to  Federal  spectrum  users  of  main- 
taining separate  allocations  for  Federal  Government  and  non- 
Federal  Government  licensees  for  the  same  or  similar  services. 

SEC.  113.  IDENTIFICATION  OF  REALLOCABLE  FREQUENCIES. 

(a)  Identification  Required.— The  Secretary  shall,  within  24 
months  after  the  date  of  the  enactment  of  this  part,  prepare  and 
submit  to  the  President  and  the  Congress  a  report  identifying  bands 
of  frequencies  that — 

(1)  are  allocated  on  a  primary  basis  for  Federal  Government 
use  and  eligible  for  licensing  pursuant  to  section  305(a)  of  the 
Act  (47  U.S. a  305(a)); 

(2)  are  not  required  for  the  present  or  identifiable  future 
needs  of  the  Federal  Government; 

(3)  can  feasibly  be  made  available,  as  of  the  date  of  submis- 
sion of  the  report  or  at  any  time  during  the  next  15  years,  for 
use  under  the  Act  (other  than  for  Federal  Government  stations 
under  such  section  305); 

(4)  will  not  result  in  costs  to  the  Federal  Government,  or 
losses  of  services  or  benefits  to  the  public,  that  are  excessive  in 
relation  to  the  benefits  that  may  be  obtained  by  non-Federal  li- 
censees; and 

(5)  are  most  likely  to  have  the  greatest  potential  for  produc- 
tive uses  and  public  benefits  under  the  Act. 

(b)  Minimum  Amount  of  Spectrum  Recommended.— 

(1)  In  general. — Based  on  the  report  required  by  subsection 
(a),  the  Secretary  shall  recommend  for  reallocation,  for  use 
other  than  by  Federal  Government  stations  under  section  305  of 
the  Act  (47  U.S.C.  305),  bands  of  frequencies  that  span  a  total 
of  not  less  than  200  megahertz,  that  are  located  below  6 
gigahertz,  and  that  meet  the  criteria  specified  in  paragraphs  (1) 
through  (4)  of  subsection  (a).  The  Secretary  may  not  include,  in 
such  200  megahertz,  bands  of  frequencies  that  span  more  than 
20  megahertz  and  that  are  located  between  5  and  6  gigahertz. 
If  the  report  identifies  (as  meeting  such  criteria)  bands  of  fre- 
quencies spanning  more  than  200  megahertz,  the  report  shall 
identify  and  recommend  for  reallocation  those  bands  (spanning 
not  less  than  200  megahertz)  that  meet  the  criteria  specified  in 
paragraph  (5)  of  such  subsection. 

(2)  Mixed  uses  permitted  to  be  counted.— Bands  of  fre- 
quencies which  the  Secretary's  report  recommends  be  partially 
retained  for  use  by  Federal  Government  stations,  but  which  are 
also  recommended  to  be  reallocated  to  be  made  available  under 
the  Act  for  use  by  non-Federal  stations,  may  be  counted  toward 
the  minimum  spectrum  required  by  paragraph  (1)  of  this  sub- 
section, except  that — 

(A)  the  bands  of  frequencies  counted  under  this  para- 
graph may  not  count  toward  more  than  one-half  of  the 
minimum  required  by  paragraph  (1)  of  this  subsection; 
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(B)  a  band  of  frequencies  may  not  be  counted  under  this 
paragraph  unless  the  assignments  of  the  band  to  Federal 
Government  stations  under  section  305  of  the  Act  (47 
U.S.C.  305)  are  limited  by  geographic  area,  by  time,  or  by 
other  means  so  as  to  guarantee  that  the  potential  use  to  be 
made  by  such  Federal  Government  stations  is  substantially 
less  (as  measured  by  geographic  area,  time,  or  otherwise) 
than  the  potential  use  to  be  made  by  non-Federal  stations; 
and 

(C)  the  operational  sharing  permitted  under  this  para- 
graph shall  be  subject  to  coordination  procedures  which  the 
Commission  shall  establish  and  implement  to  ensure 
against  harmful  interference. 

(c)  Criteria  for  Identification,— 

(1)  Needs  of  the  federal  government.— In  determining 
whether  a  band  of  frequencies  meets  the  criteria  specified  in 
subsection  (a)(2),  the  Secretary  shall — 

(A)  consider  whether  the  band  of  frequencies  is  used  to 
provide  a  communications  service  that  is  or  could  be  avail- 
able from  a  commercial  carrier  or  other  vendor; 

(B)  seek  to  promote — 

(i)  the  maximum  practicable  reliance  on  commer- 
cially available  substitutes; 

(ii)  the  sharing  of  frequencies  (as  permitted  under 
subsection  (b)(2)); 

(Hi)  the  development  and  use  of  new  communications 
technologies;  and 

(iv)  the  use  of  nonradiating  communications  systems 
where  practicable;  and 

(C)  seek  to  avoid — 

(i)  serious  degradation  of  Federal  Government  serv- 
.  ices  and  operations;  and 

(ii)  excessive  costs  to  the  Federal  Government  and 
users  of  Federal  Government  services. 

(2)  Feasibility  of  use. — In  determining  whether  a  frequency 
band  meets  the  criteria  specified  in  subsection  (a)(3),  the  Sec- 
retary shall — 

(A)  assume  such  frequencies  will  be  assigned  by  the  Com- 
mission under  section  303  of  the  Act  (47  U.S.C.  303)  over 
the  course  of  not  less  than  15  years; 

(B)  assume  reasonable  rates  of  scientific  progress  and 
growth  of  demand  for  telecommunications  services; 

(C)  determine  the  extent  to  which  the  reallocation  or  reas- 
signment will  relieve  actual  or  potential  scarcity  of  fre- 
quencies available  for  licensing  by  the  Commission  for  non- 
Federal  use; 

(D)  seek  to  include  frequencies  which  can  be  used  to  stim- 
ulate the  development  of  new  technologies;  and 

(E)  consider  the  immediate  and  recurring  costs  to  rees- 
tablish services  displaced  by  the  reallocation  of  spectrum. 

(3)  Analysis  of  benefits. — In  determining  whether  a  band 
'  of  frequencies  meets  the  criteria  specified  in  subsection  (a)(4), 

the  Secretary  shall  consider — 
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(A)  the  extent  to  which  equipment  is  or  will  be  available 
that  is  capable  of  utilizing  the  band; 

(B)  the  proximity  of  frequencies  that  are  already  assigned 
for  commercial  or  other  non-Federal  use;  and 

(C)  the  activities  of  foreign  governments  in  making  fre- 
quencies available  for  experimentation  or  commercial  as- 
signments in  order  to  support  their  domestic  manufacturers 
of  equipment. 

(4)  Power  AGENCY  FREQUENCIES — 

(A)  Eligible  for  mixed  use  only.— The  frequencies  as- 
signed to  any  Federal  power  agency  may  only  be  eligible  for 
mixed  use  under  subsection  (b)(2)  in  geographically  sepa- 
rate areas  and  shall  not  be  recommended  for  the  purposes 
of  withdrawing  that  assignment.  In  any  case  where  a  fre- 
quency is  to  be  shared  by  an  affected  Federal  power  agency 
and  a  non-Federal  user,  such  use  by  the  non-Federal  user 
shall,  consistent  with  the  procedures  established  under  sub- 
section (b)(2)(C),  not  cause  harmful  interference  to  the  af- 
fected Federal  power  agency  or  adversely  affect  the  reliabil- 
ity of  its  power  system. 

(B)  Definition. — As  used  in  this  paragraph,  the  term 
"Federal  power  agency"  means  the  Tennessee  Valley  Au- 
thority, the  Bonneville  Power  Administration,  the  Western 
Area  Power  Administration,  or  the  Southwestern  Power 
Administration. 

(d)  Procedure  for  Identification  of  Reallocable  Bands  of 
Frequencies.— 

(1)  Submission  of  preliminary  identification  to  con- 
gress.— Within  12  months  after  the  date  of  the  enactment  of 
this  part,  the  Secretary  shall  prepare  and  submit  to  the  Con- 
gress a  report  which  makes  a  preliminary  identification  of 
reallocable  bands  of  frequencies  which  meet  the  criteria  estab- 
lished by  this  section. 

(2)  Convening  of  advisory  committee.— Not  later  than  the 
date  the  Secretary  submits  the  report  required  by  paragraph 
( 1),  the  Secretary  shall  convene  an  advisory  committee  to — 

(A)  review  the  bands  of  frequencies  identified  in  such  re- 
port; 

(B)  advise  the  Secretary  with  respect  to  (i)  the  bands  of 
frequencies  which  should  be  included  in  the  final  report  re- 
quired by  subsection  (a),  and  (ii)  the  effective  dates  which 
should  be  established  under  subsection  (e)  with  respect  to 
such  frequencies; 

(C)  receive  public  comment  on  the  Secretary's  report  and 
on  the  final  report;  and 

(D)  prepare  and  submit  the  report  required  by  paragraph 
(4). 

The  advisory  committee  shall  meet  at  least  monthly  until  each 
of  the  actions  required  by  section  114(a)  have  taken  place. 

(3)  Composition  of  committee;  chairman.— The  advisory 
committee  shall  include — 

(A)  the  Chairman  of  the  Commission  and  the  Assistant 
Secretary,  and  one  other  representative  of  the  Federal  Gov- 
ernment as  designated  by  the  Secretary;  and 
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>     .      (B)  representatives  of— 

(i)  United  States  manufacturers  of  spectrum-depend- 
ent  telecommunications  equipment; 

(ii)  commercial  carriers; 

;  (Hi)  other  users  of  the  electromagnetic  spectrum,  in- 

.  ,v  eluding  radio  and  television  broadcast  licensees,  State 
and  local  public  safety  agencies,  and  the  aviation  in- 
dustry; and 

(iv)  other  interested  members  of  the  public  who  are 
-z,  ,  knowledgeable  about  the  uses  of  the  electromagnetic 

spectrum. 

A  majority  of  the  members  of  the  committee  shall  be  members 
,   described  in  subparagraph  (B),  and  one  of  such  members  shall 
be  designated  as  chairman  by  the  Secretary. 

(4)  Recommendations  on  spectrum  allocation  proce- 
dures.— The  advisory  committee  shall,  not  later  than  36 
months  after  the  date  of  the  enactment  of  this  part,  submit  to 
the  Secretary,  the  Commission,  the  Committee  on  Energy  and 
Commerce  of  the  House  of  Representatives,  and  the  Committee 
on  Commerce,  Science,  and  Transportation  of  the  Senate,  a  re- 
port containing  such  recommendations  as  the  advisory  commit- 
tee considers  appropriate  for  the  reform  of  the  process  of  allocat- 
ing the  electromagnetic  spectrum  between  Federal  and  non-Fed- 
eral use,  and  any  dissenting  views  thereon, 
(e)  Timetable  for  Reallocation  and  Limitation— 

(1)  Timetable  required.— The  Secretary  shall,  as  part  of  the 
report  required  by  subsection  (a),  include  a  timetable  that  rec- 
ommends immediate  and  delayed  effective  dates  by  which  the 
President  shall  withdraw  or  limit  assignments  on  the  fre- 
quencies specified  in  the  report. 

(2)  Expedited  reallocation  of  initial  so  mhz  per- 
mitted.— The  Secretary  may  prepare  and  submit  to  the  Presi- 
dent a  report  which  specifically  identifies  an  initial  30  mega- 
hertz of  spectrum  that  meets  the  criteria  described  in  subsection 
(a)  and  that  can  be  made  available  for  reallocation  immediately 
upon  issuance  of  the  report  required  by  this  section. 

(3)  Delayed  effective  date. — The  recommended  delayed  ef- 
fective dates  shall — 

(A)  permit  the  earliest  possible  reallocation  of  the  fre- 
quency bands,  taking  into  account  the  requirements  of  sec- 

■  tion  115(1); 

(B)  be  based  on  the  useful  remaining  life  of  equipment 
that  has  been  purchased  or  contracted  for  to  operate  on 

^  ^     identified  frequencies; 

(C)  be  based  on  the  need  to  coordinate  frequency  use  with 
r-     other  nations;  and 

(D)  take  into  account  the  relationship  between  the  costs 
to  the  Federal  Government  of  changing  to  different  fre- 
quencies and  the  benefits  that  may  be  obtained  from  com- 

.        mercial  and  other  non-Federal  uses  of  the  reassigned  fre- 
quencies. 

sec.  114.  withdrawal  of  assignment  to  federal  government 
stations. 

(a)  In  General.— The  President  shall— 
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(1)  within  6  months  after  receipt  of  the  Secretary's  report 
under  section  113(a),  withdraw  the  assignment  to  a  Federal 
Government  station  of  any  frequency  which  the  report  rec- 
ommends for  immediate  reallocation; 

(2)  within  such  6-month  period,  limit  the  assignment  to  a 
Federal  Government  station  of  any  frequency  which  the  report 
recommends  be  made  immediately  available  for  mixed  use 
under  section  113(b)(2); 

(3)  by  the  delayed  effective  date  recommended  by  the  Sec- 
retary under  section  113(e)  (except  as  provided  in  subsection 
(b)(4)  of  this  section),  withdraw  or  limit  the  assignment  to  a 
Federal  Government  station  of  any  frequency  which  the  report 
recommends  be  reallocated  or  made  available  for  mixed  use  on 
such  delayed  effective  date; 

(4)  assign  or  reassign  other  frequencies  to  Federal  Govern- 
ment stations  as  necessary  to  adjust  to  such  withdrawal  or  lim- 
itation of  assignments;  and 

(5)  transmit  a  notice  and  description  to  the  Commission  and 
each  House  of  Congress  of  the  actions  taken  under  this  sub- 
section, 

(b)  Exceptions  — 

(1)  Authority  to  substitute,— If  the  President  determines 
that  a  circumstance  described  in  paragraph  (2)  exists,  the 
President — 

(A)  may  substitute  an  alternative  frequency  or  band  of 
frequencies  for  the  frequency  or  band  that  is  subject  to  such 
determination  and  withdraw  (or  limit)  the  assignment  of 
that  alternative  frequency  or  band  in  the  manner  required 
by  subsection  (a);  and 

(B)  shall  submit  a  statement  of  the  reasons  for  taking  the 
action  described  in  subparagraph  (A)  to  the  Committee  on 
Energy  and  Commerce  of  the  House  of  Representatives  and 
the  Committee  on  Commerce,  Science,  and  Transportation 
of  the  Senate. 

(2)  Grounds  for  substitution— For  purposes  of  paragraph 
(1),  the  following  circumstances  are  described  in  this  para- 
graph: 

(A)  the  reassignment  would  seriously  jeopardize  the  na- 
tional defense  interests  of  the  United  States; 

(B)  the  frequency  proposed  for  reassignment  is  uniquely 
suited  to  meeting  important  governmental  needs; 

(C)  the  reassignment  would  seriously  jeopardize  public 
health  or  safety;  or 

(D)  the  reassignment  will  result  in  costs  to  the  Federal 
Government  that  are  excessive  in  relation  to  the  benefits 
that  may  be  obtained  from  commercial  or  other  non-Federal 
uses  of  the  reassigned  frequency. 

(3)  Criteria  for  substituted  frequencies,— For  purposes 
of  paragraph  (1),  a  frequency  may  not  be  substituted  for  a  fre- 
quency identified  by  the  report  of  the  Secretary  under  section 
113(a)  unless  the  substituted  frequency  also  meets  each  of  the 
criteria  specified  by  section  113(a). 

(4)  Delays  in  implementation— If  the  President  determines 
that  any  action  cannot  be  completed  by  the  delayed  effective 
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date  recommended  by  the  Secretary  pursuant  to  section  113(e), 
or  that  such  an  action  by  such  date  would  result  in  a  frequency 
being  unused  as  a  consequence  of  the  Commission's  plan  under 
section  115,  the  President  may — 

(A)  withdraw  or  limit  the  assignment  to  Federal  Govern- 
ment stations  on  a  later  date  that  is  consistent  with  such 
plan,  except  that  the  President  shall  notify  each  committee 
specified  in  paragraph  (1)(B)  and  the  Commission  of  the 
reason  that  withdrawal  or  limitation  at  a  later  date  is  re- 
quired; or 

(B)  substitute  alternative  frequencies  pursuant  to  the  pro- 
visions of  this  subsection. 

(c)  Limitation  on  Delegation. — Notwithstanding  any  other  pro- 
vision of  law,  the  authorities  and  duties  established  by  this  section 
may  not  be  delegated. 

SEC.  115.  DISTRIBUTION  OF  FREQUENCIES  BY  THE  COMMISSION. 

Not  later  than  1  year  after  the  President  notifies  the  Commission 
pursuant  to  section  114(a)(5),  the  Commission  shall  prepare,  in  con- 
sultation with  the  Assistant  Secretary  when  necessary,  and  submit 
to  the  President  and  the  Congress,  a  plan  for  the  distribution  under 
the  Act  of  the  frequency  bands  reallocated  pursuant  to  the 
requirements  of  this  part.  Such  plan  shall — 

(1)  not  propose  the  immediate  distribution  of  all  such  fre- 
quencies, but,  taking  into  account  the  timetable  recommended 
oy  the  Secretary  pursuant  to  section  113(e),  shall  propose — ■ 

(A)  gradually  to  distribute  the  frequencies  remaining, 
}      after  making  the  reservation  required  by  subparagraph  (B), 

over  the  course  of  a  period  of  not  less  than  10  years  begin- 
ning on  the  date  of  submission  of  such  plan;  and 

(B)  to  reserve  a  significant  portion  of  such  frequencies  for 
distribution  beginning  after  the  end  of  such  10-year  period; 

(2)  contain  appropriate  provisions  to  ensure — 

(A)  the  availability  of  frequencies  for  new  technologies 
and  services  in  accordance  with  the  policies  of  section  7  of 
the  Act  (47  U.S.C.  157);  and 

(B)  the  availability  of  frequencies  to  stimulate  the  devel- 
opment of  such  technologies; 

(3)  address  (A)  the  feasibility  of  reallocating  spectrum  from 
current  commercial  and  other  non-Federal  uses  to  provide  for 
more  efficient  use  of  the  spectrum,  and  (B)  innovation  and  mar- 
ketplace  developments  that  may  affect  the  relative  efficiencies  of 
different  spectrum  allocations;  and 

(4)  not  prevent  the  Commission  from  allocating  bands  of  fre- 
quencies for  specific  uses  in  future  rulemaking  proceedings. 

SEC.  116.  AUTHORITY  TO  RECOVER  REASSIGNED  FREQUENCIES. 

(a)  AUTHORITY  OF  PRESIDENT. — Subsequent  to  the  withdrawal  of 
assignment  to  Federal  Government  stations  pursuant  to  section  114, 
the  President  may  reclaim  reassigned  frequencies  for  reassignment 
to  Federal  Government  stations  in  accordance  with  this  section. 

(b)  PROCEDURE  FOR  RECLAIMING  FREQUENCIES.— 

(1)  Unallocated  frequencies.— If  the  frequencies  to  be  re- 
claimed have  not  been  allocated  or  assigned  by  the  Commission 
pursuant  to  the  Act,  the  President  shall  follow  the  procedures 
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for  substitution  of  frequencies  established  by  section  114(b)  of 
this  part. 

(2)  Allocated  frequencies.— If  the  frequencies  to  be  re- 
claimed have  been  allocated  or  assigned  by  the  Commission,  the 
President  shall  follow  the  procedures  for  substitution  of  fre- 
quencies established  by  section  114(b)  of  this  part,  except  that 
the  notification  required  by  section  114(b)(1)(A)  shall  include — 

(A)  a  timetable  to  accommodate  an  orderly  transition  for 
licensees  to  obtain  new  frequencies  and  equipment  nec- 
essary for  its  utilization;  and 

(B)  an  estimate  of  the  cost  of  displacing  spectrum  users 
licensed  by  the  Commission. 

(c)  Costs  of  Reclaiming  Frequencies;  Appropriations  Au- 
thorized.— The  Federal  Government  shall  bear  all  costs  of  reclaim- 
ing frequencies  pursuant  to  this  section,  including  the  cost  of  equip- 
ment which  is  rendered  unusable,  the  cost  of  relocating  operations 
to  a  different  frequency  band,  and  any  other  costs  that  are  directly 
attributable  to  the  reclaiming  of  the  frequency  pursuant  to  this  sec- 
tion. There  are  authorized  to  be  appropriated  such  sums  as  may  be 
necessary  to  carry  out  the  purposes  of  this  section. 

(d)  Effective  Date  of  Reclaimed  Frequencies.— The  Commis- 
sion shall  not  withdraw  licenses  for  any  reclaimed  frequencies  until 
the  end  of  the  fiscal  year  following  the  fiscal  year  in  which  the 
President's  notification  is  received. 

(e)  Effect  on  Other  Law. — Nothing  in  this  section  shall  be  con- 
strued to  limit  or  otherwise  affect  the  authority  of  the  President 
under  sections  305  and  706  of  the  Act  (47  U.S.C.  305,  606). 

SEC.  117.  DEFINITIONS. 

As  used  in  this  part: 

(1)  The  term  "allocation"  means  an  entry  in  the  National 
Table  of  Frequency  Allocations  of  a  given  frequency  band  for 
the  purpose  of  its  use  by  one  or  more  radiocommunication  serv- 
ices. 

(2)  The  term  "assignment"  means  an  authorization  given  to  a 
station  licensee  to  use  specific  frequencies  or  channels. 

(3)  The  term  "commercial  carrier"  means  any  entity  that  uses 
a  facility  licensed  by  the  Federal  Communications  Commission 
pursuant  to  the  Communications  Act  of  1934  for  hire  or  for  its 
own  use,  but  does  not  include  Federal  Government  stations  li- 
censed pursuant  to  section  305  of  the  Act  (47  U.S.C.  305). 

(4)  The  term  "the  Act"  means  the  Communications  Act  of 
1934  (47  U.S.C.  151  et  seq.). 
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PART  C— ASSISTANCE  FOR  PUBLIC  TELE- 
COMMUNICATIONS FACILITIES;  CHILDREN'S 
EDUCATIONAL  TELEVISION;  TELECOMMUNI- 
CATIONS DEMONSTRATIONS 

Subpart  1 — Assistance  for  Public 
Telecommunications  Facilities 

DECLARATION  OF  PURPOSE 

Sec.  121.  The  purpose  of  this  subpart  is  to  assist,  through  match- 
ing grants,  in  the  planning  and  construction  of  public  telecommuni- 
cations facilities  in  order  to  achieve  the  following  objectives:  (1)  ex- 
tend delivery  of  public  telecommunications  services  to  as  many  citi- 
zens of  the  United  States  as  possible  by  the  most  efficient  and  eco- 
nomical means,  including  the  use  of  broadcast  arid  nonbroadcast 
technologies;  (2)  increase  public  telecommunications  services  and  fa- 
cilities available  to,  operated  by,  and  owned  by  minorities  and 
women;  and  (3)  strengthen  the  capability  of  existing  public  tele- 
vision and  radio  stations  to  provide  public  telecommunications  serv- 
ices to  the  public. 

AUTHORIZATION  OF  APPROPRIATIONS 

Sec.  122.  There  are  authorized  to  be  appropriated  $42,000,000  for  i 
each  of  the  fiscal  years  1992,  1993,  and  1994,  to  be  used  by  the  Sec-  f 
retary  of  Commerce  to  assist  in  the  planning  and  construction  of 
public  telecommunications  facilities  as  provided  in  this  subpart. 
Sums  appropriated  under  this  subpart  for  any  fiscal  year  shall  re- 
main available  until  expended  for  payment  of  grants  for  projects  for 
which  applications  approved  by  the  Secretary  pursuant  to  this  sub- 
part have  been  submitted  within  such  fiscal  year.  Sums  appro- 
priated under  this  subpart  may  be  used  by  the  Secretary  to  cover 
the  cost  of  administering  the  provisions  of  this  subpart. 

GRANTS  FOR  CONSTRUCTION  AND  PLANNING 

Sec.  123.  (a)  For  each  project  for  the  construction  of  public  tele- 
communications facilities  there  shall  be  submitted  to  the  Secretary 
an  application  for  a  grant  containing  such  information  with  respect 
to  such  project  as  the  Secretary  may  require,  including  the  total  cost 
of  such  project,  the  amount  of  the  grant  requested  for  such  project, 
and  a  5-year  plan  outlining  the  applicant's  projected  facilities  re- 
quirements and  the  projected  costs  of  such  facilities  requirements. 
Each  applicant  shall  also  provide  assurances  satisfactory  to  the  Sec- 
retary that — 

(1)  the  applicant  is  (A)  a  public  broadcast  station;  (B)  a  non- 
commercial telecommunications  entity;  (C)  a  system  of  public 
telecommunications  entities;  (D)  a  nonprofit  foundation,  cor- 
poration, institution,  or  association  organized  primarily  for 
educational  or  cultural  purposes;  or  (E)  a  State  or  local  govern- 
ment (or  any  agency  thereof),  or  a  political  or  special  purpose 
subdivision  of  a  State; 

(2)  the  operation  of  such  public  telecommunication  facilities 
will  be  under  the  control  of  the  applicant; 
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(3)  necessary  funds  to  construct,  operate,  and  maintain  such 
public  telecommunications  facilities  will  be  available  when 
needed; 

(4)  such  public  telecommunications  facilities  will  be  used  pri- 
marily for  the  provision  of  public  telecommunications  services 
and  that  the  use  of  such  public  telecommunications  facilities  for 
purposes  other  than  the  provision  of  public  telecommunications 
services  will  not  interfere  with  the  provision  of  such  public  tele- 
communications services  as  required  in  this  part; 

(5)  the  applicant  has  participated  in  comprehensive  planning 
for  such  public  telecommunications  facilities  in  the  area  which 
the  applicant  proposes  to  serve,  and  such  planning  has  in- 
cluded an  evaluation  of  alternate  technologies  and  coordination 
with  State  educational  television  and  radio  agencies,  as  appro- 
priate; and 

(6)  the  applicant  will  make  the  most  efficient  use  of  the  grant. 

(b)  Upon  approving  any  application  under  this  section  with  re- 
spect to  any  project  for  the  construction  of  public  telecommuni- 
cations facilities,  the  Secretary  shall  make  a  grant  to  the  applicant 
in  an  amount  determined  by  the  Secretary,  except  that  such 
amounts  shall  not  exceed  75  percent  of  the  amount  determined  by 
the  Secretary  to  be  the  reasonable  and  necessary  cost  of  such  project. 

(c)  The  Secretary  may  provide  such  funds  as  the  Secretary  deems 
necessary  for  the  planning  of  any  project  for  which  construction 
funds  may  be  obtained  under  this  section.  An  applicant  for  a  plan- 
ning grant  shall  provide  such  information  with  respect  to  such 
project  as  the  Secretary  may  require  and  shall  provide  assurances 
satisfactory  to  the  Secretary  that  the  applicant  meets  the  eligible  re- 
quirements of  subsection  (a)  to  receive  construction  assistance. 

(d)  Any  studies  conducted  by  or  for  any  grant  recipient  under  this 
section  shall  be  provided  to  the  Secretary,  if  such  studies  are  con- 
ducted through  the  use  of  funds  received  under  this  section. 

(e)  The  Secretary  shall  establish  such  rules  and  regulations  as 
may  be  necessary  to  carry  out  this  subpart,  including  rules  and  reg- 
ulations relating  to  the  order  of  priority  in  approving  applications 
for  construction  projects  and  relating  to  determining  the  amount  of 
each  grant  for  such  projects. 

(f)  In  establishing  criteria  for  grants  pursuant  to  section  393  and 
in  establishing  procedures  relating  to  the  order  of  priority  estab- 
lished in  subsection  (e)  in  approving  applications  for  grants,  the 
Secretary  shall  give  special  consideration  to  applications  which 
would  increase  minority  and  women's  ownership  of  operation  of, 
and  participation  in  public  telecommunications  entities.  The  Sec- 
retary shall  take  affirmative  steps  to  inform  minorities  and  women 
of  the  availability  of  funds  under  this  subpart,  and  the  localities 
where  new  public  telecommunications  facilities  are  needed,  and  to 
provide  such  other  assistance  and  information  as  may  be  appro- 
priate. 

(g)  If,  within  10  years  after  completion  of  any  project  for 
construcion  of  public  telecommunications  facilities  with  respect  to 
which  a  grant  has  been  made  under  this  section — 

(1)  the  applicant  or  other  owner  of  such  facilities  ceases  to  be 
an  agency,  institution,  foundation,  corporation,  association,  or 
other  entity  described  in  subsection  (a)(1);  or 


320 

'         (2)  such  facilities  cease  to  be  used  primarily  for  the  provision 
of  public  telecommunications  services  (or  the  use  of  such  public 
telecommunications  facilities  for  purposes  other  than  the  provi- 
sion of  public  telecommunications  services  interferes  with  the 
provision  of  such  public  telecommunications  services  as  re- 
quired in  this  part); 
the  united  States  shall  be  entitled  to  recover  from  the  applicant  or 
other  owner  of  such  facilities  the  amount  bearing  the  same  ratio  to 
the  value  of  such  facilities  at  the  time  the  applicant  ceases  to  be 
such  an  entity  or  at  the  time  of  such  determination  (as  determined 
by  agreement  of  the  parties  or  by  action  brought  in  the  United 
States  district  court  for  the  district  in  which  such  facilities  are  situ- 
ated), as  the  amount  of  the  Federal  participation  bore  to  the  cost  of 
construction  of  such  facilities, 

(h)  Each  recipient  of  assistance  under  this  subpart  shall  keep 
such  records  as  may  be  reasonably  necessary  to  enable  the  Secretary 
to  carry  out  the  functions  of  the  Secretary  under  this  subpart,  in- 
cluding a  complete  and  itemized  inventory  of  all  public  tele- 
communications facilities  under  the  control  of  such  recipient,  and 
records  which  fully  disclose  the  amount  and  the  disposition  by  such 
recipient  of  the  proceeds  of  such  assistance,  the  total  cost  of  the 
project  in  connection  with  which  such  assistance  is  given  or  used, 
the  amount  and  nature  of  that  portion  of  the  cost  of  the  project  sup- 
plied by  other  sources,  and  such  other  records  as  will  facilitate  an 
effective  audit. 

(i)  The  Secretary  and  the  Comptroller  General  of  the  United 
States,  or  any  of  their  duly  authorized  representatives,  shall  have 
access  for  the  purpose  of  audit  and  examination  to  any  books,  docu- 
ments, papers,  and  records  of  any  recipient  of  assistance  under  this 
subpart  that  are  pertinent  to  assistance  received  under  this  subpart. 

CRITERIA  FOR  APPROVAL  AND  EXPENDITURES  BY  SECRETARY  OF 

COMMERCE 

Sec.  124.  (a)  The  Secretary,  in  consultation  with  the  Corporation, 
public  telecommunications  entities,  and  as  appropriate  with  others, 
shall  establish  criteria  for  making  construction  and  planning 
grants.  Such  criteria  shall  be  consistent  with  the  objectives  and  pro- 
visions set  forth  in  this  subpart,  and  shall  be  made  available  to  in- 
terested parties  upon  request. 

(b)  The  Secretary  shall  base  determinations  of  whether  to  approve 
applications  for  grants  under  this  subpart,  and  the  amount  of  such 
grants,  on  criteria  developed  pursuant  to  subsection  (a)  and  de- 
signed to  achieve — 

(1)  the  provision  of  new  telecommunications  facilities  to  ex- 
tend service  to  areas  currently  not  receiving  public  tele- 
communications services; 

(2)  the  expansion  of  the  service  areas  of  existing  public  tele- 
communications entities; 

(3)  the  development  of  public  telecommunications  facilities 
owned  by,  operated  by,  and  available  to  minorities  and  women; 
and 

(4)  the  improvement  of  the  capabilities  of  existing  public 
broadcast  stations  to  provide  public  telecommunications  serv- 
ices, including  services  to  underserved  audiences  such  as  deaf 
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and  hearing  impaired  individuals  and  blind  and  visually  im- 
paired individuals, 
(c)  Of  the  sums  appropriated  pursuant  to  section  391  for  any  fis- 
cal year,  a  substantial  amount  shall  be  available  for  the  expansion 
ana  development  of  noncommercial  radio  broadcast  station  facili- 
ties. 

LONG-RANGE  PLANNING  FOR  FACILITIES 

Sec.  125.  (a)  The  Secretary,  in  consultation  with  the  Corporation, 
public  telecommunications  entities,  and  as  appropriate  with  other 
parties,  shall  develop  a  long-range  plan  to  accomplish  the  objectives 
set  forth  in  section  121.  Such  plan  shall  include  a  detailed  5 -year 
projection  of  the  broadcast  ana  nonbroadcast  public  telecommuni- 
cations facilities  required  to  meet  such  objectives,  and  the  expendi- 
tures necessary  to  provide  such  facilities. 

(b)  The  plan  required  in  subsection  (a)  shall  be  updated  annually, 
and  a  summary  of  the  activities  of  the  Secretary  in  implementing 
the  plan,  shall  be  submitted  concurrently  to  the  President  and  the 
Congress  not  later  than  the  31st  day  of  December  of  each  year. 

Subpart  2 — National  Endowment  for  Children's 

Television 

establishment  of  national  endowment 

Sec.  131.  (a)  It  is  the  purpose  of  this  section  to  enhance  the  edu- 
cation of  children  through  the  creation  and  production  of  television 
programming  specifically  directed  toward  the  development  of  fun- 
damental intellectual  skills. 

(b)(1)  There  is  established,  under  the  direction  of  the  Secretary,  a 
National  Endowment  for  Children's  Educational  Television.  In  ad- 
ministering the  National  Endowment,  the  Secretary  is  authorized 
to— 

(A)  contract  with  the  Corporation  for  the  production  of  edu- 
cational television  programming  for  children;  and 

(B)  make  grants  directly  to  persons  proposing  to  create  and 
produce  educational  television  programming  for  children. 

The  Secretary  shall  consult  with  the  Advisory  Council  on  Children's 
Educational  Television  in  the  making  of  the  grants  or  the  awarding 
of  contracts  for  the  purpose  of  making  the  grants. 

(2)  Contracts  and  grants  under  this  section  shall  be  made  on  the 
condition  that  the  programming  shall — 

(AJ  during  the  first  two  years  after  its  production,  be  made 
available  only  to  public  television  licensees  and  permittees  and 
noncommercial  television  licensees  and  permittees;  and 

(B)  thereafter  be  made  available  to  any  commercial  television 
licensee  or  permittee  or  cable  television  system  operator,  at  a 
charge  established  by  the  Secretary  that  will  assure  the  maxi- 
mum practicable  distribution  of  such  programming,  so  long  as 
such  licensee,  permittee,  or  operator  does  not  interrupt  the  pro- 
gramming with  commercial  advertisements. 
The  Secretary  may,  consistent  with  the  purpose  and  provisions  of 
this  section,  permit  the  programming  to  be  distributed  to  persons 
using  other  media,  establish  conditions  relating  to  such  distribu- 
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tion,  and  apply  those  conditions  to  any  contract  or  grant  made 
under  this  section.  The  Secretary  may  waive  the  requirements  of 
subparagraph  (A)  if  the  Secretary  finds  that  neither  public  tele- 
vision licensees  and  permittees  nor  noncommercial  television  licens- 
ees and  permittees  will  have  an  opportunity  to  air  such  program- 
ming in  the  first  two  years  after  its  production. 

(c)  (1)  The  Secretary,  with  the  advice  of  the  Advisory  Council  on 
Children's  Educational  Television,  shall  establish  criteria  for  mak- 
ing contracts  and  grants  under  this  section.  Such  criteria  shall  be 
consistent  with  the  purpose  and  provisions  of  this  section  and  shall 
be  made  available  to  interested  parties  upon  request.  Such  criteria 
shall  include — 

(A)  criteria  to  maximize  the  amount  of  programming  that  is 
produced  with  the  funds  made  available  by  the  Endowment; 

(B)  criteria  to  minimize  the  costs  of— 
:   (i)  selection  of  grantees, 

if  ^  (ii)  administering  the  contracts  and  grants,  and 

(Hi)  the  administrative  costs  of  the  programming  produc- 
tion; and 

(C)  criteria  to  otherwise  maximize  the  proportion  of  funds 
made  available  by  the  Endowment  that  are  expended  for  the 
cost  of  programming  production. 

(2)  Applications  for  grants  under  this  section  shall  be  submitted 
to  the  Secretary  in  such  form  and  containing  such  information  as 
the  Secretary  shall  require  by  regulation. 

(d)  Upon  approving  any  application  for  a  grant  under  subsection 
(b)(1)(B),  the  Secretary  shall  make  a  grant  to  the  applicant  in  an 
amount  determined  by  the  Secretary,  except  that  such  amounts  shall 
not  exceed  75  percent  of  the  amount  determined  by  the  Secretary  to 
be  the  reasonable  and  necessary  cost  of  the  project  for  which  the 
grant  is  made. 

(e)  (1)  The  Secretary  shall  establish  an  Advisory  Council  on  Chil- 
dren's Educational  Television.  The  Secretary  shall  appoint  ten  indi- 
viduals as  members  of  the  Council  and  designate  one  of  such  mem- 
bers to  serve  as  Chairman. 

(2)  Members  of  the  Council  shall  have  terms  of  two  years,  and  no 
member  shall  serve  for  more  than  three  consecutive  terms.  The 
members  shall  have  expertise  in  the  fields  of  education,  psychology, 
child  development,  or  television  programming,  or  related  dis- 
ciplines. Officers  and  employees  of  the  United  States  shall  not  be 
appointed  as  members, 

(3)  While  away  from  their  homes  or  regular  places  of  business  in 
the  performance  of  duties  for  the  Council,  the  members  of  the  Coun- 
cil shall  serve  without  compensation  but  shall  be  allowed  travel  ex- 
penses, including  per  diem  in  lieu  of  subsistence,  in  accordance  with 
section  5703  of  title  5,  United  States  Code. 

(4)  The  Council  shall  meet  at  the  call  of  the  Chairman  and  shall 
advise  the  Secretary  concerning  the  making  of  contracts  and  grants 
under  this  section. 

(f)  (1)  Each  recipient  of  a  grant  under  this  section  shall  keep  such 
records  as  may  be  reasonably  necessary  to  enable  the  Secretary  to 
carry  out  the  Secretary's  functions  under  this  section,  including 
records  which  fully  disclose  the  amount  and  the  disposition  by  such 
recipient  of  the  proceeds  of  such  grant,  the  total  cost  of  the  project. 
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tlie  amount  and  nature  of  that  portion  of  the  cost  of  the  project  sup- 
plied by  other  sources,  and  such  other  records  as  will  facilitate  an 
effective  audit. 

(2)  The  Secretary  and  the  Comptroller  General  of  the  United 
States,  or  any  of  their  duly  authorized  representatives,  shall  have 
access  for  the  purposes  of  audit  and  examination  to  any  books,  doc- 
uments, papers,  and  records  of  the  recipient  that  are  pertinent  to  a 
grant  received  under  this  section. 

(g)  The  Secretary  is  authorized  to  make  such  rules  and  regula- 
tions as  may  be  necessary  to  carry  out  this  section,  including  those 
relating  to  the  order  of  priority  in  approving  applications  for 
projects  under  this  section  or  to  determining  the  amounts  of  con- 
tracts and  grants  for  such  projects. 

(h)  There  are  authorized  to  be  appropriated  $2,000,000  for  fiscal 
year  1991,  $4,000,000  for  fiscal  year  1992,  $5,000,000  for  fiscal  year 
1993,  and  $6,000,000  for  fiscal  year  1994  to  be  used  by  the  Sec- 
retary to  carry  out  the  provisions  of  this  section.  Sums  appropriated 
under  this  subsection  for  any  fiscal  year  shall  remain  available  for 
contracts  and  grants  for  projects  for  which  applications  approved 
under  this  section  have  been  submitted  wtihin  one  year  after  the  last 
day  of  such  fiscal  year. 

(i)  For  purposes  of  this  section — 

(1)  the  term  "educational  television  programming  for  chil- 
dren" means  any  television  program  which  is  directed  to  an  au- 
dience of  children  who  are  16  years  of  age  or  younger  and 
which  is  designed  for  the  intellectual  development  of  those  chil- 
dren, except  that  such  term  does  not  include  any  television  pro- 
gram which  is  directed  to  a  general  audience  but  which  might 
also  be  viewed  by  a  significant  number  of  children;  and 

(2)  the  term  "person"  means  an  individual,  partnership,  asso- 
ciation, joint  stock  company,  trust,  corporation,  or  State  or  local 
governmental  entity. 

Subpart  3 — Telecommunications  Demonstrations 

ASSISTANCE  FOR  DEMONSTRATION  PROJECTS 

Sec.  135.  (a)  It  is  the  purpose  of  this  subpart  to  promote  the  de- 
velopment of  nonbroadcast  telecommunications  facilities  and  serv- 
ices for  the  transmission,  distribution,  and  delivery  of  health,  edu- 
cation, and  public  or  social  service  information.  The  Secretary  is  au- 
thorized, upon  receipt  of  an  application  in  such  form  and  contain- 
ing such  information  as  he  may  by  regulation  require,  to  make 
grants  to,  and  enter  into  contracts  with,  public  and  private  non- 
profit agencies,  organizations,  and  institutions  for  the  purpose  of 
carrying  out  telecommunications  demonstrations. 

(b)  The  Secretary  may  approve  an  application  submitted  under 
subsection  (a)  if  he  determines  that — 

( 1)  the  project  for  which  application  is  made  will  demonstrate 
innovative  methods  or  techniques  of  utilizing  nonbroadcast  tele- 
communications equipment  or  facilities  to  satisfy  the  purpose  of 
this  subpart; 
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(2)  demonstrations  and  related  activities  assisted  under  this 
subpart  will  remain  under  the  administration  and  control  of 
the  applicant; 

(3)  the  applicant  has  the  managerial  and  technical  capability 
to  carry  out  the  project  for  which  the  application  is  made;  and 

(4)  the  facilities  and  equipment  CLcquired  or  developed  pursu- 
,  ant  to  the  application  will  be  used  substantially  for  the  trans- 
mission, distribution,  and  delivery  of  health,  education,  or  pub- 
lic or  social  service  information. 

(c)  Upon  approving  any  application  under  this  subpart  with  re- 
spect to  any  project,  the  Secretary  shall  make  a  grant  to  or  enter 
into  a  contract  with  the  applicant  in  an  amount  determined  by  the 
Secretary  not  to  exceed  the  reasonable  and  necessary  cost  of  such 
project  The  Secretary  shall  pay  such  amount  from  the  sums  avail- 
able therefor,  in  advance  or  by  way  of  reimbursement,  and  in  such 
installments  consistent  with  established  practice,  as  he  may  deter- 
mine. 

(d)  Funds  made  available  pursuant  to  this  subpart  shall  not  be 
available  for  the  construction,  remodeling,  or  repair  of  structures  to 
house  the  facilities  or  equipment  acquired  or  developed  with  such 
funds,  except  that  such  funds  may  be  used  for  minor  remodeling 
which  is  necessary  for  and  incidental  to  the  installation  of  such  fa- 
cilities or  equipment. 

(e)  For  purposes  of  this  section,  the  term  "nonbroadcast  tele- 
communications facilities"  includes,  but  is  not  limited  to,  cable  tele- 
vision systems,  communications  satellite  systems  and  related  termi- 
nal equipment,  and  other  modes  of  transmitting,  emitting,  or  receiv- 
ing images  and  sounds  or  intelligence  by  means  of  wire,  radio,  opti- 
cal, electromagnetic  or  other  means. 

(f)  The  funding  of  any  demonstration  pursuant  to  this  subpart 
shall  continue  for  not  more  than  3  years  from  the  date  of  the  origi- 
nal grant  or  contract. 

(g)  The  Secretary  shall  require  that  the  recipient  of  a  grant  or 
contract  under  this  subpart  submit  a  summary  and  evaluation  of 
the  results  of  the  demonstration  at  least  annually  for  each  year  in 
which  funds  are  received  pursuant  to  this  section. 

(h)  (1)  Each  recipient  of  assistance  under  this  subpart  shall  keep 
such  records  as  may  be  reasonably  necessary  to  enable  the  Secretary 
to  carry  out  the  Secretary's  functions  under  this  subpart,  including 
records  which  fully  disclose  the  amount  and  the  disposition  by  such 
recipient  of  the  proceeds  of  such  assistance,  the  total  cost  of  the 
project  or  undertaking  in  connection  with  which  such  assistance  is 
given  or  used,  the  amount  and  nature  of  that  portion  of  the  cost  of 
the  project  or  undertaking  supplied  by  other  sources,  and  such  other 
records  as  will  facilitate  an  effective  audit. 

(2)  The  Secretary  and  the  Comptroller  General  of  the  United 
States,  or  any  of  their  duly  authorized  representatives,  shall  have 
access  for  the  purposes  of  audit  and  examination  to  any  books,  doc- 
uments, papers,  and  records  of  the  recipient  that  are  pertinent  to  as- 
sistance received  under  this  subpart. 

(i)  The  Secretary  is  authorized  to  make  such  rules  and  regulations 
as  may  be  necessary  to  carry  out  this  subpart,  including  regulations 
relating  to  the  order  of  priority  in  approving  applications  for 
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projects  under  this  subpart  or  to  determining  the  amounts  of  grants 
for  such  projects. 

Q)  The  Commission  is  authorized  to  provide  such  assistance  in 
carrying  out  the  provisions  of  this  subpart  as  may  be  requested  by 
the  Secretary.  The  Secretary  shall  provide  for  close  coordination 
with  the  Commission  in  the  administration  of  the  Secretary's  func- 
tions under  this  subpart  which  are  of  interest  to  or  affect  the  func- 
tions of  the  Commission.  The  Secretary  shall  provide  for  close  co- 
ordination with  the  Corporation  in  the  administration  of  the  Sec- 
retary's functions  under  this  subpart  which  are  of  interest  to  or  af- 
fect the  functions  of  the  Corporation. 

(k)  There  are  authorized  to  be  appropriated  $1,000,000  for  each 
of  the  fiscal  years  1979,  1980,  and  1981,  to  be  used  by  the  Secretary 
to  carry  out  the  provisions  of  this  subpart.  Sums  appropriated 
under  this  subsection  for  any  fiscal  year  shall  remain  available  for 
payment  of  grants  or  contracts  for  projects  for  which  applications 
approved  under  this  subpart  have  been  submitted  within  one  year 
after  the  last  day  of  such  fi.scal  year. 

[Part  B — Special  and  Temporary  Provisions] 

PART  D— SPECIAL  AND  TEMPORARY 
PROVISIONS 

SEC.  [131.]  151.  AUTHORIZATION  OF  APPROPRIATIONS  FOR  ADMINIS- 
TRATION. 

There  are  authorized  to  be  appropriated  for  the  administration 
of  the  NTIA  $17,600,000  for  fiscal  year  1992  and  $17,900,000  for 
fiscal  year  1993,  and  such  sums  as  may  be  necessary  for  increases 
resulting  fi*om  adjustments  in  salary,  pay,  retirement,  other  em- 
ployee benefits  required  by  law,  and  other  nondiscretionary  costs. 

SEC.  [132.]    152.  NATIONAL   ENDOWMENT   FOR    CHILDREN'S  EDU- 
CATIONAL TELEVISION. 

Section  394(h)  of  the  Commimications  Act  of  1934  (47  U.S.C. 

394(h))  is  amended — 
*  *  * 

Hfi  ^  :ic  :jc 

SEC.  [133.]  153.  PEACESAT  PROGRAM. 

(a)  Findings. — Section  2(a)  of  the  Act  entitled  "An  Act  to  author- 
ize appropriations  for  activities  of  the  National  Telecommimi- 
cations  and  Information  Administration  for  Fiscal  Years  1990  and 
1991",  approved  November  15,  1990  (PubHc  Law  101-555;  104 

Stat.  2758),  is  amended— 
^)  *  *  * 

SEC.  [134.]  154.  COMMUNICATIONS  FOR  RURAL  HEALTH  PROVIDERS. 

(a)  Purpose. — It  is  the  purpose  of  this  section  to  improve  the 
ability  of  rural  health  providers  to  use  communications  to  obtain 
health  information  and  to  consult  with  others  concerning  the  deliv- 
ery of  patient  care.  Such  enhanced  commimications  ability  may  as- 
sist in — 
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(1)  *  *  * 

H(  H«  H«  4(  ^  ^  ^ 

SEC.  [135.]  155,  REPORT  ON  THE  ROLE  OF  TELECOMMUNICATIONS  IN 
HATE  CRIMES. 

(a)  Requirement  of  Report.— Within  240  days  after  the  date  of 
enactment  of  this  Act,  the  NTIA,  with  the  assistance  of  the  Com- 
mission, the  Department  of  Justice,  and  the  United  States  Com- 
mission on  Civil  Rights,  shall  prepare  a  report  on  the  role  of  tele- 
communications in  crimes  of  hate  and  violent  acts  against  ethnic, 
religious,  and  racial  minorities  and  shall  submit  such  report  to  the 
Committee  on  Energy  and  Commerce  of  the  House  of  Representa- 
tives and  the  Committee  on  Commerce,  Science,  and  Transpor- 
tation of  the  Senate. 


COMMUNICATIONS  SATELLITE  ACT  OF  1962 

TITLE  II— FEDERAL  COORDINATION,  PLANNING,  AND 
REGULATION 

IMPLEMENTATION  OF  POLICY 

Sec.  201.  In  order  to  achieve  the  objectives  and  to  carry  out  the 
purposes  of  this  Act — 

(a)  the  President  shall — 
(1)  aid  in  the  planning  and  development  and  foster  the  exe- 
^    cution  of  a  national  program  for  the  establishment  and  oper- 
ation, [as  expeditiously  as  possible],  of  a  commercial  commu- 
nications satellite  system; 

TITLE  III— CREATION  OF  A  COMMUNICATIONS  SATELLITE 

CORPORATION 

[CREATION  OF  CORPORATION 

[Sec.  301.  There  is  hereby  authorized  to  be  created  a  commu- 
nications satellite  corporation  for  profit  which  will  not  be  an  agency 
or  establishment  of  the  United  States  Government.  The  corporation 
shall  be  subject  to  the  provisions  of  this  Act  and,  to  the  extent  con- 
sistent with  this  Act,  to  the  District  of  Columbia  Business  Corpora- 
tion Act.  The  right  to  repeal,  alter,  or  amend  this  Act  at  any  time 
is  expressly  reserved. 

[PROCESS  OF  ORGANIZATION 

[Sec.  302.  The  President  of  the  United  States  shall  appoint 
incorporators,  by  and  with  the  advice  and  consent  of  the  Senate, 
who  shall  serve  as  the  initial  board  of  directors  until  the  first  an- 
nual meeting  of  stockholders  or  until  their  successors  are  elected 
and  qualified.  Such  incorporators  shall  arrange  for  an  initial  stock 
offering  and  take  whatever  other  actions  are  necessary  to  establish 
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the  corporation,  including  the  fiUng  of  articles  of  incorporation,  as 
approved  by  the  President.] 

I   SEC.  301.  CREATION  OF  CORPORATION. 

'  There  is  authorized  to  be  created  a  communications  satellite  cor- 
poration for  profit  which  will  not  be  an  agency  or  establishment  of 
the  United  States  Government. 

SEC.  302.  APPLICABLE  LAWS. 

The  corporation  shall  be  subject  to  the  provisions  of  this  Act  and, 
to  the  extent  consistent  with  this  Act,  to  the  District  of  Columbia 
Business  Corporation  Act.  The  right  to  repeal,  alter,  or  amend  this 
Act  at  any  time  is  expressly  reserved. 

DIRECTORS  AND  OFFICERS 

Sec.  303.  (a)  The  corporation  shall  have  a  board  of  directors  con- 
sisting of  fifteen  individuals  who  are  citizens  of  the  United  States, 
of  whom  one  shall  be  elected  annually  by  the  board  to  serve  as 
chairman.  Three  members  of  the  board  shall  be  appointed  by  the 
President  of  the  United  States,  by  and  with  the  advice  and  consent 
of  the  Senate,  effective  the  date  on  which  the  other  members  are 
elected,  and  for  terms  of  three  years  or  until  their  successors  have 
been  appointed  and  qualified,  and  any  member  so  appointed  to  fill 
a  vacancy  shall  be  appointed  only  for  the  unexpired  term  of  the  di- 
rector whom  he  succeeds.  The  remaining  twelve  members  of  the 
board  shall  be  elected  annually  by  the  stockholders.  Six  of  such 
members  shall  be  elected  by  those  stockholders  who  are  not  com- 
mxinications  common  carriers,  and  the  remaining  six  such  members 
shall  be  elected  by  the  stockholders  who  are  communications  com- 
mon carriers,  except  that  if  the  number  of  shares  of  the  voting  cap- 
ital stock  of  the  corporation  issued  and  outstanding  and  owned  ei- 
ther directly  or  indirectly  by  communications  common  carriers  as 
of  the  record  date  for  the  annual  meeting  of  stockholders  is  less 
than  45  per  centum  of  the  total  number  of  shares  of  the  voting  cap- 
ital stock  of  the  corporation  issued  and  outstanding,  the  numbers 
of  members  to  be  elected  at  such  meeting  by  each  group  of  stock- 
holders shall  be  determined  in  accordance  with  the  following  table: 


When  the  number  of  shares  of 
the  voting  capital  stock  of  the 
corporation  issued  and  outstand- 
ing and  owned  either  directly  or 
indirectly  by  communications 
common  earners  is  less  than — 

But  not  less  than — 

The  number  of 
members  which 
stockholders  who 
are  communications 
common  carriers  are 
entitled  to  elect 
shall  be — 

And  the  niunber  of 

members  which 
other  stockholders 
are  entitled  to  elect 
shall  be — 

45  per  centum   

40  per  centum   

5 

7 

40  per  centum   

35  per  centum   

4 

8 

35  per  centum   

25  per  centum   

3 

9 

25  per  centum   

15  per  centum   

2 

10 

15  per  centum   

8  per  centum  ........ 

1 

11 

8  per  centum   

0 

12 

No  stockholder  who  is  a  commimications  common  carrier  and  no 
trustee  for  such  a  stockholder  shall  vote,  either  directly  or  indi- 
rectly, through  the  votes  of  subsidiaries  or  affiliated  companies, 
nominees,  or  any  persons  subject  to  his  direction  or  control,  for 
more  than  three  candidates  for  membership  on  the  board,  except 
that  in  the  event  the  number  of  shares  of  the  voting  capital  stock 
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of  the  corporation  issued  and  outstanding  and  owned  either  directly 
or  indirectly  by  communications  common  carriers  as  of  the  record 
date  for  the  annual  meeting  is  less  than  8  per  centum  of  the  total 
number  of  shares  of  the  voting  capital  stock  of  the  corporation  is- 
sued and  outstanding,  any  stockholder  who  is  a  communications 
common  carrier  shall  be  entitled  to  vote  at  such  meeting  for  can- 
didates for  membership  on  the  board  in  the  same  manner  as  all 
other  stockholders.  Subject  to  the  foregoing  Umitations,  the  articles  | 
of  incorporation  of  the  corporation  shall  provide  for  cimiulative  vot- 
ing under  section  [27(d)]  327(d)  of  the  District  of  Columbia  Busi- 
ness Corporation  Act  (D.C.  Code,  sec.  [29-911(d)]  29-327(d)).  The 
articles  of  incorporation  of  the  corporation  may  be  amended,  al- 
tered, changed,  or  repealed  by  a  vote  of  not  less  than  66%  per  cen- 
tum of  the  outstanding  shares  of  the  voting  capital  stock  of  the  cor- 
poration owned  by  stockholders  who  are  communications  common 
carriers  and  by  stockholders  who  are  not  communications  common 
carriers,  voting  together  if  such  vote  complies  with  all  other  re- 
quirements of  this  Act  and  of  the  articles  of  incorporation  of  the 
corporation  with  respect  to  the  amendment,  alteration,  change,  or 
repeal  of  such  articles.  The  corporation  may  adopt  such  bylaws  as 
shall,  notwithstanding  the  provisions  of  section  [36]  336  of  the 
District  of  Colimibia  Business  Corporation  Act  (D.C.  Code,  sec. 
[29-916d]  29-336(d)X  provide  for  the  continued  ability  of  the 
board  to  transact  business  under  such  circumstances  of  national 
emergency  as  the  President  of  the  United  States,  or  the  officer  des- 
ignated by  him,  may  determine,  after  February  18,  1969,  would  not 
permit  a  prompt  meeting  of  a  majority  of  the  board  to  transact 
business. 

FINANCING  OF  THE  CORPORATION 

Sec.  304.  (a)  The  corporation  is  authorized  to  issue  and  have  out- 
standing, in  such  amounts  as  it  shall  determine,  shares  of  capital 
stock,  without  par  value,  which  shall  carry  voting  rights  and  be  eli- 
gible for  dividends.  The  shares  of  such  stock  initially  offered  shall 
be  sold  [at  a  price  not  in  excess  of  $100  for  each  share  and]  in  a 
manner  to  encourage  the  widest  distribution  to  the  American  pub- 
lic. Subject  to  the  provisions  of  subsections  (b)  and  (d)  of  this  sec- 
tion, shares  of  stock  offered  under  this  subsection  may  be  issued 
to  and  held  by  any  person. 

(d)  Not  more  than  an  aggregate  of  20  per  centum  of  the  shares 
of  stock  of  the  corporation  authorized  by  subsection  (a)  of  this  sec- 
tion which  are  held  by  holders  other  than  authorized  carriers  may 
be  held  by  persons  of  the  classes  described  in  [paragraphs  (1),  (2), 
(3),  (4),  and  (5)  of  section  310(a)]  subsection  (a)  and  paragraphs  (1) 
through  (4)  of  subsection  (b)  of  section  310  of  the  Commimications 
Act  of  1934,  as  amended  (47  U.S.C.  310). 

(e)  The  requirement  of  section  [45(b)]  345(b)  of  the  District  of 
Columbia  Business  Corporation  Act  (D.C.  Code,  sec.  [29-920(b)] 
29S45(b))  as  to  the  percentage  of  stock  which  a  stockholder  must 
hold  in  order  to  have  the  rights  of  inspection  and  copying  set  forth 
in  that  subsection  shall  not  be  applicable  in  the  case  of  holders  of 
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the  stock  of  the  corporation,  and  they  may  exercise  such  rights 
without  regard  to  the  percentage  of  stock  they  hold. 

******* 

TITLE  IV— MISCELLANEOUS 

******* 

REPORTS  TO  THE  CONGRESS 

Sec.  404.  [(a)  The  President  shall  transmit  to  the  Congress  in 
January  of  each  year  a  report  which  shall  include  a  comprehensive 
description  of  the  activities  and  accomplishments  during  the  pre- 
ceding calendar  year  under  the  national  program  referred  to  in  sec- 
tion 201(a)(1),  together  with  an  evaluation  of  such  activities  and  ac- 
comphshments  in  terms  of  the  attainment  of  the  objectives  of  this 
Act  and  any  recommendations  for  additional  legislative  or  other  ac- 
tion which  the  President  may  consider  necessary  or  desirable  for 
the  attainment  of  such  objectives. 

[(b)]  The  corporation  shall  transmit  to  the  President  and  the 
Congress,  annually  and  at  such  other  times  as  it  deems  desirable, 
a  comprehensive  and  detailed  report  of  its  operations,  activities, 
and  accomplishments  under  this  Act. 

[(c)  The  Commission  shall  transmit  to  the  Congress,  annually 
and  at  such  other  times  as  it  deems  desirable,  (i)  a  report  of  its  ac- 
tivities and  actions  on  anticompetitive  practices  as  they  apply  to 
the  communications  satellite  programs;  (ii)  an  evaluation  of  such 
activities  and  actions  taken  by  it  within  the  scope  of  its  authority 
with  a  view  to  recommending  such  additional  legislation  which  the 
Commission  may  consider  necessary  in  the  public  interest;  and  (iii) 
an  evaluation  of  the  capital  structure  of  the  corporation  so  as  to  as- 
svire  the  Congress  that  such  structure  is  consistent  with  the  most 
efficient  and  economical  operation  of  the  corporation.] 

TITLE  V— INTERNATIONAL  MARITIME  SATELLITE 
TELECOMMUNICATIONS 

DECLARATION  OF  POLICY  AND  PURPOSE 

Sec.  502.  (a)  *  *  * 

(b)  It  is  the  purpose  of  this  title  to  provide  that  the  participation 
of  the  United  States  in  INMARSAT  shall  be  through  the  [Commu- 
nications Satellite  Corporation]  communications  satellite  corpora- 
tion established  pursuant  to  title  III  of  this  Act,  which  constitutes 
a  private  entity  operating  for  profit,  and  which  is  not  an  agency  or 
establishment  of  the  Federal  Government. 

DESIGNATED  OPERATING  ENTITY 

Sec.  503.  (a)(1)  The  [Communications  Satellite  Corporation] 
communications  satellite  corporation  established  pursuant  to  title 
III  of  this  Act  is  hereby  designated  as  the  sole  operating  entity  of 
the  United  States  for  participation  in  INMARSAT,  for  the  purpose 
of  providing  international  maritime  satellite  telecommunications 
services. 
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[(2)  The  corporation  also  shall  have  authority  to  participate  in 
any  other  maritime  satellite  telecommunications  system  on  an  in- 
terim basis  to  serve  the  maritime  commercial  and  safety  needs  of 
the  United  States  through  an  interim  operating  arrangement  in  ac- 
cordance with  subsection  (b). 

[(3)]  (2)  The  corporation  may  participate  in  and  is  hereby  au- 
thorized to  sign  the  operating  agreement  or  other  pertinent  instru- 
ments of  INMARSAT  as  the  sole  designated  operating  entity  of  the 
United  States. 

[(b)(1)  The  corporation  may  participate  in  any  maritime  satellite 
telecommunications  system  iinder  subsection  (a)(2)  only  if— 

[(A)  the  corporation  signs  the  operating  agreement  of 
INMARSAT  before  beginning  such  participation; 

[(B)  such  participation  is  in  the  nature  of  an  interim  operat- 
ing arrangement  remaining  in  effect  only  until  INMARSAT  be- 
gins its  operations;  and 

[(C)  (i)  in  the  case  of  participation  which  may  be  xmdertaken 
only  pursuant  to  a  treaty  or  executive  agreement,  such  treaty 
or  executive  agreement  is  in  effect;  or 

[(ii)  in  any  case  in  which  participation  does  not  require  any 
treaty  or  executive  agreement,  the  President  does  not  dis- 
approve such  participation  during  the  period  of  60  calendar 
days  after  the  corporation  notifies  the  President  of  such  pro- 
posed participation. 
[(2)  If  the  corporation  participates  in  an  interim  operating  ar- 
rangement with  a  maritime  satellite  telecommunications  system 
under  this  subsection,  the  provisions  of  this  title  relating  to  partici- 
pation of  the  corporation  in  INMARSAT  also  shall  apply  to  such  in- 
terim participation. 

[(3)  Any  disapproval  by  the  President  under  paragraph  (l)(C)(ii) 
shall  be  published  in  the  Federal  Register  as  soon  as  practicable 
after  the  date  of  such  disapproval.] 
[(c)]  (b)  The  corporation — 

(1)  may  own  and  operate  satellite  earth  terminal  stations  in 
the  United  States; 

[(d)]  (c)  The  corporation  shall  be  responsible  for  fulfilling  any  fi- 
nancial obligation  placed  upon  the  corporation  as  a  signatory  to  the 
operating  agreement  or  other  pertinent  instruments,  and  any  other 
financial  obligation  which  may  be  placed  upon  the  corporation  as 
the  result  of  a  convention  or  other  instrument  establishing 
INMARSAT.  The  corporation  shall  be  the  sole  United  States  rep- 
resentative in  the  managing  body  of  INMARSAT. 

[(e)]  (d){l)  Any  person,  including  the  Federal  Government  or  any 
agency  thereof,  may  be  authorized,  in  accordance  with  paragraph 
(2)  or  paragraph  (3),  to  be  the  sole  owner  or  operator,  or  both,  of 
any  satellite  earth  terminal  station  if  such  station  is  used  for  the 
exclusive  purposes  of  training  personnel  in  the  use  of  equipment 
associated  with  the  operation  and  maintenance  of  such  station,  or 
in  carrying  out  experimentation  relating  to  maritime  satellite  tele- 
communications services. 
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[(f)]  (e)  The  Commission  may  authorize  ownership  of  satellite 
earth  terminal  stations  by  persons  other  than  the  corporation  at 
any  time  the  Commission  determines  that  such  additional  owner- 
ship will  enhance  the  provision  of  maritime  satellite  services  in  the 
pubhc  interest. 

[(g)]  (f)  The  Commission  shall  determine  the  operational  ar- 
rangements under  which  the  corporation  shall  interconnect  its  sat- 
ellite earth  terminal  station  facilities  and  services  with  United 
States  domestic  common  carriers  and  international  common  car- 
riers, other  than  any  common  carrier,  system,  or  other  entity  in 
which  the  corporation  has  any  ownership  interest,  and  private  com- 
mimications  systems  when  authorized  pursuant  to  subsection 
[(c)(3)]  (h)(3)  for  the  purpose  of  extending  maritime  satellite  tele- 
communications services  within  the  United  States  and  in  other 
areas.  [The  initial  determination  of  operational  arrangements  shall 
be  made  by  the  Commission  no  later  than  6  months  aSler  the  effec- 
tive date  of  this  title,  and  the  Commission  shall  thereupon  trans- 
mit to  the  Congress  a  report  relating  to  such  determination.] 

[(h)]  (g)  Notwithstanding  any  provision  of  State  law,  the  articles 
of  incorporation  of  the  corporation  shall  provide  for  the  continued 
ability  of  the  board  of  directors  of  the  corporation  to  transact  busi- 
ness imder  such  circximstances  of  national  emergency  as  the  Presi- 
dent or  his  delegate  may  determine  would  not  permit  a  prompt 
meeting  of  the  niimber  of  directors  otherwise  reqiiired  to  transact 
business. 

[STUDY  OF  STRUCTURE  AND  ACTIVITIES  OF  COMMUNICATIONS 
SATELLITE  CORPORATION 

[Sec.  505.  (a)  The  Commission  shall  conduct  a  study  of  the  cor- 
porate structure  and  operating  activities  of  the  corporation,  with  a 
view  toward  determining  whether  any  changes  are  reqiiired  to  en- 
sure that  the  corporation  is  able  to  effectively  fulfill  its  obligations 
and  carry  out  its  functions  under  this  Act  and  the  Communications 
Act  of  1934. 

[(b)  The  Commission  shall  transmit  a  report  to  the  Congress  not 
later  than  18  months  after  the  effective  date  of  this  title  relating 
to  the  study  of  the  corporation  conducted  under  subsection  (a). 
Such  report  shall  contain  a  detailed  statement  of  the  findings  and 
conclusions  of  such  study,  any  action  taken  by  the  Commission  re- 
lated to  such  findings  and  conclusions,  and  any  recommendations 
of  the  Commission  for  such  legislative  or  other  action  as  the  Com- 
mission considers  necessary  or  appropriate. 

[STUDY  OF  PUBLIC  MARITIME  COAST  STATION  SERVICES 

[Sec.  506.  (a)  The  Commission  shall  conduct  a  study  of  pubUc 
maritime  coast  station  services,  with  particular  emphasis  on  high 
seas  services,  with  a  view  toward  determining  whether  the  rules 
and  regulations  of  the  Commission  and  the  assignment  of  Hcenses 
and  radio  frequencies  in  effect  on  the  effective  date  of  this  title 
should  be  subject  to  any  alteration  in  order  to  estabUsh  a  system- 
atic approach  for  the  provision  of  modem  and  effective  maritime 
telecommimications  systems. 
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[(b)  The  Commission  shall  transmit  a  report  to  the  Congress  not 
later  than  12  months  after  the  effective  date  of  this  title  relating 
to  the  study  of  public  maritime  coast  station  services  conducted 
imder  subsection  (a).  Such  report  shall  contain  a  detailed  state- 
ment of  the  findings  and  conclusions  of  such  study,  any  action 
taken  by  the  Commission  related  to  such  findings  and  conclusions, 
and  any  recommendations  of  the  Commission  for  such  legislative  or 
other  action  as  the  Commission  considers  necessary  or  appropriate. 

[STUDY  OF  RADIO  NAVIGATION  SYSTEMS 

[Sec.  507.  (a)  The  President,  in  conjimction  with  Government 
agencies  which  will  or  may  be  affected  by  the  development  of  a 
Government-wide  radio  navigation  plan,  shall  conduct  a  study  of 
all  Government  radio  navigation  systems  to  determine  the  most  ef- 
fective manner  of  reducing  the  proliferation  and  overlap  of  such 
systems.  The  objective  of  such  study  shall  be  the  development  of 
such  a  plan. 

[(b)  The  President  shall  transmit  a  report  to  the  Congress  no 
later  than  12  months  after  the  effective  date  of  this  title  relating 
to  the  study  conducted  under  subsection  (a)  of  this  section.  Such  re- 
port shall  contain  a  detailed  statement  of  the  findings  and  conclu- 
sions of  such  study,  any  action  taken  by  the  President  related  to  | 
such  findings  and  conclusions,  and  any  recommendations  of  the 
President  for  such  legislation  or  other  action  as  the  President  con- 
siders necessary  or  appropriate  for  implementation  of  a  Govern- 
ment-wide radio  navigation  plan.] 

DEFINITIONS 

Sec.  [508.]  505.  For  purposes  of  this  title— 

(1)  the  term  "person"  includes  an  individual,  partnership,  as- 
sociation, joint  stock  company,  trust,  or  corporation; 


Section  1253  of  the  Omnibus  Budget  Reconciliation  Act  of 

1981 

r  [UNIFORM  SYSTEM  OF  ACCOUNTS 

[Sec.  1253.  (a)(1)  The  Federal  Communications  Commission 
(hereinafter  in  this  section  referred  to  as  the  "Commission")  shall 
complete  the  rulemaking  proceeding  relating  to  the  revision  of  the  [ 
\miform  system  of  accoimts  used  by  telephone  companies  (Common 
Carriers  Docket  78-196;  notice  of  proposed  rulemaking  adopted 
June  28,  1978,  43  Federal  Register  33560)  as  soon  as  practicable 
after  the  date  of  the  enactment  of  this  Act. 

[(2)  Such  imiform  system  shall  require  that  each  common  carrier 
shall  maintain  a  system  of  accoimting  methods,  procedures,  and 
techniques  (including  accounts  and  supporting  records  and  memo- 
randa) which  shall  ensure  a  proper  allocation  of  all  costs  to  and 
among  telecommunications  services,  facilities,  and  products  (and  to 
and  among  classes  of  such  services,  facilities,  and  products)  which 
are  developed,  manufactured,  or  offered  by  such  common  carrier. 
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[(b)  The  Commission  shall  submit  a  report  to  each  House  of  the 
Congress  not  later  than  one  year  after  the  date  of  the  enactment 
of  this  Act.  Such  report  shall  include  a  summary  of  actions  taken 
by  the  Commission  in  connection  with  the  rulemaking  proceeding 
specified  in  subsection  (a),  together  with  such  other  information  as 
the  Commission  considers  appropriate.] 

Section  6101  of  the  Omnibus  Budget  Reconciliation  Act  of 

1990 

sec.  6101.  NRC  user  fees  and  annual  charges. 

(a)  Annual  Assessment.— 
*  *  * 

Hfi  :((  :ic  :ic  :ic  ilfi 

(3)  Last  assessment  of  annual  charges.— The  last  assess- 
ment of  annual  charges  under  subsection  (c)  shall  be  made  not 
later  than  [September  30,  1995]  September  30,  1998. 

Note  Regarding  Subtitles  A  and  B 

No  Ramseyer  had  been  provided  by  the  Office  of  Legislative 
Coimsel  for  Subtitles  A  and  B  of  Title  V  at  the  time  this  report  was 
transmitted  to  the  Budget  Committee. 


DISSENTING  VIEWS  ON  MEDICAID  DISPROPORTIONATE 
SHARE  PROVISIONS 


[CHAPTER  1  OF  SUBTITLE  B  OF  TITLE  V— COMMITTEE  ON  ENERGY  AND 

COMMERCE] 

Included  in  the  Medicaid  reconciliation  legislation  are  provisions 
which  would  limit  pajpient  adjustments  to  State  or  locally-owned 
or  operated  disproportionate  share  hospitals  (DSH  hospitals)  to  the 
costs  that  these  facilities  incur  in  providing  services  to  Medicaid- 
eligible  and  uninsured  patients.  States  are  currently  required  to 
m^e  these  payment  adjustments  for  inpatient  hospital  services 
provided  to  hospitals  which  serve  a  disproportionate  number  of 
Medicaid  and  other  low-income  patients.  Prior  to  1991,  the  Sec- 
retary of  Health  and  Human  Services  (HHS)  was  prohibited  by  law 
from  limiting  States'  payment  adjustments  to  disproportionate 
share  hospitals.  Because  these  pa3nnent  adjustments  to  DSH  hos- 
pitals rose  very  sharply  in  the  past  few  years,  the  Medicaid  Vol- 
untary Contribution  and  Provider-Specific  Tax  Amendments  were 
passed  in  1991  (P.L.  102-234)  which  limited  national  aggregate 
disproportionate  share  pa3nnent  adjustments  to  12  percent  of  total 
Medicaid  spending  on  an  annual  basis. 

Recent  reports  in  the  Washington  Post  have  said  that  some 
States  have  used  disproportionate  share  payments  as  a  way  to  fund 
road  projects,  build  prisons,  operate  the  court  system,  and  balance 
State  budgets.  We  want  to  state  categorically  these  types  of  gross 
abuses  should  be  immediately  ended.  Under  no  circumstances 
should  Federal  Medicaid  dollars  be  used  for  such  purposes. 

Nevertheless,  we  must  strongly  object  to  a  legislative  process  (or 
should  we  say  lack  of  legislative  process)  that  has  been  followed  in 
preparing  these  provisions.  These  provisions  were  first  made  avail- 
able to  Committee  Members  only  a  few  business  days  before  the 
Subcommittee  markup.  Prior  to  their  introduction  in  the  reconcili- 
ation legislation,  there  were  no  consultation  or  discussions  with 
Members  of  this  Committee,  the  National  Governors'  Association, 
the  American  Public  Welfare  Association  representing  State  Medic- 
aid Directors,  or  the  National  Association  of  Public  Hospitals.  Addi- 
tionally, the  Subcommittee  on  Health  and  the  Environment  has 
had  no  hearings  on  this  issue  this  year.  We  find  it  extraordinary 
that  legislation  that  will  have  such  a  severely  adverse  impact  on 
many  States  was  drafted  without  public  scrutiny.  And  we  must  em- 
phasize that  the  Congressional  Budget  Office  (CBO)  estimates  that 
these  provisions  will  cost  the  States  $2.25  billion  in  Federal  pay- 
ments over  the  next  5  years. 

Let  us  contrast  the  current  situation  with  the  legislative  process 
that  took  place  in  1991  when  we  first  turned  attention  to  placing 
limits  on  disproportionate  share  payments  to  hospitals  (P.L.  102- 
234).  During  that  debate,  we  had  three  full  days  of  hearings  on  the 
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subject  before  the  Subcommittee  on  Health  and  the  Environment. 
The  Subcommittee  compiled  approximately  500  pages  of  testimony 
(e.g.,  State  Financing  of  Medicaid  (Serial  No.  102-79)),  and  took 
over  10  hours  of  testimony  from  the  Administrator  of  the  Health 
Care  Financing  Administration  (HCFA).  Then  there  were  extended 
discussions  over  a  period  of  months  between  Congress,  the  Na- 
tional Grovemors'  Association,  and  the  Bush  Administration  that 
led  to  the  comprise  which  became  the  basis  for  P.L.  102-234. 
Drafts  of  the  proposed  legislation  were  circulated  widely  so  that  the 
States  and  the  public  could  participate  as  informed  partners  with 
Congress  and  the  Administration. 

Again  we  must  emphasize  that  the  first  draft  of  the  current  pro- 
visions appeared  just  a  little  over  two  weeks  ago.  Since  then,  the 
legislative  language  has  been  changed  twice.  Although  the  changes 
were  relatively  minor,  they  have  caused  wild  fluctuations  in  the 
CBO  scoring  of  these  provisions.  At  first,  the  provisions  were 
scored  by  CBO  as  saving  $5  billion  over  five  years.  Then  they  were 
scored  by  CBO  as  saving  no  money.  Then  the  final  version,  as 
passed,  was  scored  as  saving  $2.25  billion.  Moreover,  actual  esti- 
mates made  by  public  hospitals  in  just  four  States  show  that  these 
States  would  lose  $653  million  in  the  first  year.  This  figure  is  ap- 
proximately $353  million  more  than  the  first  year  CBO  estimate  of 
the  impact  of  these  provisions  on  the  entire  nation.  We  believe  that 
both  the  dramatic  fluctuations  in  CBO  estimates,  and  the  actual 
public  hospital  estimates  from  just  a  few  States  show  that  Con- 
gress has  no  idea  of  the  real  impact  of  this  legislation  on  States. 

Under  extraordinary  time  pressure,  representatives  of  our  na- 
tions* public  hospitals  have  attempted  to  estimate  the  adverse  im- 
pact of  these  provisions  on  some  of  our  nations*  largest  public  hos- 
pitals. These  are  all  hospitals  that  are  using  DSH  payments  to  pro- 
vide basic  health  care  to  our  nations'  poor  and  not  to  build  roads 
or  sports  stadiums.  Listed  below  are  the  amounts  of  payments 
some  selected  hospitals  would  lose  under  this  legislation.  This  list 
is  by  no  means  inclusive  of  all  hospitals  likely  to  be  impacted  by 
this  legislation,  but  represents  estimates  by  a  small  sample  of  hos- 
pitals that  were  able  to  provide  financial  estimates.  These  early  es- 
timates show  that  some  hospital  and  States  would  lose  hundreds 
of  millions  of  dollars.  The  fiscal  effects  could  be  devastating  and 
could  lead  to  hospital  closures  with  the  true  victims  being  the  na- 
tions* poor  and  iminsured. 

Estimated  payments 
disallowed  under  this 


legislation 

California 
Hospital: 

Los  Angeles  County  ,   $266,000,000 

Riverside    23,239,039 

Fresno   21,737,039 

County  of  San  Bernardino    11,770,162 

Texas 

Hospital: 

University  of  Texas  Health  Center-Galveston   123,216,085 

Brackenndge  Hospital   8,326,912 

University  Medical  Center   8,032,676 

Louisiana 
Hospital: 

Charity  Hospitals  of  New  Orleans   81,744,360 

EA  Conway  Medical  Center   14,786,284 
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Estimated  payments 
disallowed  under  this 


legislation 

Earl  K.  Long  Medical  Center    31,500,738 

Huey  P.  Long  Medical  Center   7,561,731 

Lallie  Kemp  Charity  Hospital    9,515,445 

South  LA  Medical  Center    2,939,692 

University  Medical  Center   19,021,014 

Washington  St.  Tammany  Charity    1,125,429 

WO  Moss  Regional  Medical  Center    2,490,155 

Washington 
Hospital: 

University  of  Washington    9,400,000 

Harborview  Medical  Center   8,900,000 


In  addition  to  these  estimates,  the  Georgia  Hospital  Association 
estimates  that  Georgia  would  lose  $28  million  in  DSH  payments 
because  of  State  regulations  which  require  all  DSH  hospitals  to 
contribute  15  percent  of  their  DSH  pajnments  to  the  States'  Indi- 
gent Care  Trust  Fund  which  expands  access  to  primary  care  serv- 
ices to  the  poor. 

These  examples  are  just  a  selected  sampling  of  the  devastating 
impact  this  legislation  can  have  on  our  nations*  public  hospitals. 
We  strongly  believe  that  as  this  legislation  moves  forward,  Con- 
gress, the  States,  and  the  Public  Hospital  Commimity  should  join 
in  an  intensive  analysis  and  debate  of  the  impact  of  this  legislation. 
At  this  point,  the  substantive  analysis  and  debate  has  not  even 
begun. 

Carlos  J.  MooRHEAD. 
Thomas  J.  Bliley,  Jr. 
Jack  Fields. 
Michael  Bilirakis. 
Joe  Barton. 
J.  Dennis  Hastert. 
Cliff  Stearns. 
BillPaxon. 
Paul  Gillmor. 
Scott  Klug. 
Michael  D.  Crapo. 
James  Greenwood. 
Billy  Tauzin. 


DISSENTING  VIEWS  ON  CHILDHOOD  IMMUNIZATIONS 


[CHAPTER  2  OF  SUBTITLE  B  OF  TITLE  V— COMMITTEE  ON  ENERGY  AND 

COMMERCE] 

The  provisions  reported  by  the  Committee  on  Energy  and  Com- 
merce relating  to  childhood  immunizations  represent  an  ill-con- 
ceived spending  program  that  will  do  very  little  to  solve  our  na- 
tion's serious  immunization  problem  among  preschoolers.  While 
this  proposal  represents  an  improvement  over  the  Administration's 
previous  approach  which  would  have  nationalized  the  nation's  vac- 
cine supply,  it  still  contains  many  of  the  same  flaws. 

The  centerpiece  of  the  Clinton  administration's  original  proposal 
would  have  established  a  new  $4.7  billion  entitlement  program  for 
the  purchase  of  all  childhood  vaccines  used  in  the  United  States. 
Under  this  program,  the  Secretary  of  Health  and  Human  Services 
(HHS)  would  have  established  a  universal  purchase  system  where- 
by the  Secretary  would  purchase  all  vaccines  needed  for  children 
in  the  United  States. 

While  the  much  touted  "compromise"  that  was  negotiated  be- 
tween the  Committee  Democrats  and  the  Administration  is  adver- 
tised as  eliminating  universal  purchase  and  free  vaccines  for  the 
affluent,  this  is  not  the  case.  The  compromise  attempts  to  limit  the 
population  eligible  for  this  new  entitlement  program  by  restricting 
coverage  to:  (1)  Medicaid  recipients;  (2)  uninsured  children;  and  (3) 
insured  children  who  lack  first  dollar  coverage  for  immunizations. 

However,  it  should  be  noted  that  Congressional  Budget  Office 
(CBO)  estimates  indicate  that  out  of  all  the  children  (ages  0  to  5) 
who  would  be  eligible  for  fi-ee  vaccines  under  this  bill: 

6.5  million  are  children  who  already  receive  free  vaccines 
under  the  Medicaid  program,  (at  the  shared  expense  of  State 
and  Federal  governments;  this  proposal  would  shift  100%  of 
the  costs  to  the  Federal  government); 

4.2  million  children  are  covered  by  health  insurance  policies 
that  do  not  provide  first  dollar  immunization  coverage  and  are 
at,  or  above,  200%  of  poverty  ($29,000  in  1993); 

2.2  million  children  are  currently  receiving  fi*ee  vaccines  in 
public  health  clinics;  and 

400,000  children  have  no  insurance,  are  fi-om  families  with 
incomes  below  200%  of  poverty,  and  are  not  currently  receiving 
fi:ee  vaccines  from  the  Federal  government. 
Thus,  CBO  estimates  indicate  that  the  new  estimated  $2.1  billion 
5  year  cost  of  the  bill  would  be  used  to  purchase  vaccines  for  a  very 
large  portion  of  children  who  are  from  families  above  200%  of  pov- 
erty or  who  are  already  covered  for  immunization  by  the  Medicaid 
program  or  through  public  health  clinics. 

In  addition,  the  Administration  proposal  sets  up  an  elaborate 
Star  Wars  tracking  system  designed  to  monitor  the  immunization 

(337) 


338 


status  of  every  child  in  America,  despite  the  fact  that  milHons  of 
famihes  and  pediatricians  keep  complete  and  accurate  records. 

In  our  view,  the  Administration  bill  does  little  to  resolve  the  root 
causes  of  low  immxmization  rates  which  have  been  well  docu- 
mented: 

(1)  a  health  care  system  that  is  not  "user  friendly*'  by  placing 
obstacles  in  the  way  of  parents  seeking  to  immunize  their  chil- 
dren. For  example,  long  clinic  waits,  long  waits  for  appoint- 
ments, inconvenient  clinic  hoxirs,  difficult  to  reach  clinic  loca- 
tions, making  children  come  back  for  vaccines  instead  of  giving 
them  all  simultaneously,  imnecessarily  not  vaccinating  chil- 
dren with  minor  illnesses  and  not  taking  advantage  of  the  con- 

-  tacts  many  high  risk  children  already  have  with  public  assist- 
ance programs  all  contribute  to  making  immimization  difficult; 
and 

(2)  lack  of  parental  knowledge  of  the  importance  of  preschool 
immunization  and — in  some  cases — lack  of  parental  interest  in 
immunizing  their  children. 

Finally,  we  must  mention  the  very  novel  funding  system  that 
will  pay  for  this  program.  Savings  from  the  Medicare  program  of 
$2.1  billion  are  going  to  be  used  to  finance  this  program  on  a  tem- 
porary basis  until  the  Clinton  Administration  identifies  the  funding 
source.  This  imique  financing  system  does  not  speak  well  of  the 
Clinton  Administration's  commitment  to  fiscal  responsibility. 

To  address  the  true  causes  of  low  immimization  rates.  Congress- 
man Klug  and  Greenwood  offered  a  substitute  amendment  that 
would: 

(1)  reauthorize  the  current  program  of  discretionary  State 
grants  that  permits  the  Secretary  to  purchase  and  distribute 
vaccines  and  to  fund  activities  to  promote  immunization  at  the 
level  of  $290  million  for  each  of  Fiscal  Years  1994  through 
1996; 

(2)  establish  a  new  formula  grant  program  to  the  States  for 
the  purpose  of  purchasing  vaccines  and  providing  them  free  of 
charge  to  iminsured  children.  This  program  is  authorized  at 
$100  million  for  FY  1994  and  such  sums  as  necessary  for  Fis- 
cal Years  1995  through  1996.  An  uninsured  child  is  defined  as 
an  individual  18  years  of  age  or  yoimger  who  has  no  health  in- 
surance; 

(3)  establish  a  new  grant  program  to  the  State  for  the  pur- 
poses of  monitoring  and  tracking  the  immimization  status  of 

'  children  at  significant  risk  and  uninsured  children  at  the  levels 
of  $50  million  for  FY  1994  and  such  sums  as  necessary  for 
each  of  FY  1995  and  FY  1996.  In  FY  1993,  States  would  be  re- 
quired to  conduct  a  county-by-county  survey  to  determine  the 
;  number  of  children  in  each  country  who  are  uninsured  and 
who  have  not  been  immunized.  Children  at  significant  risk  are 
defined  as  those  who  reside  in  a  county  where  a  significant 
number  of  children  have  not  been  immunized;  and 

(4)  authorized  grants  to  public  and  non-profit  private  entities 
.      for  the  purpose  of  carrying  out  demonstration  projects  to  de- 

1  velop  innovative  methods  to  encourage  parents  to  have  their 
children  immunized.  This  program  is  authorized  at  $50  million 
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for  FY  1994  and  such  sums  as  necessary  for  each  of  Fiscal 
Years  1995  and  1996. 
Clearly,  if  the  intention  of  this  vaccine  initiative  is  to  remove 
barriers  to  immunization,  then,  in  our  view,  the  Klug-Greenwood 
Amendment  properly  addresses  that  issue.  The  amendment  re- 
moves the  financial  barrier  for  those  whom  it  is  actually  a  bar- 
rier— children  who  are  truly  uninsured  and  whose  families  cannot 
afford  to  have  their  children  immunized.  Through  the  targeted 
tracking  program  and  the  demonstration  project,  the  Klug-Green- 
wood Amendment  also  addresses  other  barriers  such  as  lack  of 
knowledge  on  the  part  of  parents  of  the  need  for  immimizations, 
and  inconvenient  clinic  locations  and  hours. 

Bu3dng  vaccines  for  families  that  can  afford  it  is  not  the  way  to 
increase  our  immunization  rates.  We  need  to  target  the  kids  who 
are  currently  not  in  the  system  by  focusing  our  efforts  on  increas- 
ing their  immunization  rates  through  programs  which  will  encour- 
age parental  responsibility  and  involvement.  We  should  make  sure 
that  families  have  access  to  vaccines  and,  at  the  same  time,  we 
should  also  make  sure  that  parents  understand  it  is  their  respon- 
sibility to  have  their  children  immunized. 

Carlos  J.  Moorhead. 

Thomas  J.  Bliley,  Jr. 

Jack  Fields. 

Michael  Bilirakis. 

Dan  Schaefer. 

Joe  Barton. 

Alex  McMillan. 

J.  Dennis  Hastert. 

Cliff  Stearns. 

Bill  Paxon. 

Scott  Klug. 

Gary  A.  Franks. 

James  Greenwood. 

Michael  D.  Crapo. 


Title  VI — Committee  on  Foreign  Affairs 

Committee  on  Foreign  Affairs, 

House  of  Representatives, 
Washington,  DC,  May  13,  1993. 

Hon.  Martin  Olav  Sabo, 

Chairman,  Committee  on  the  Budget,  O'Neill  House  Office  Building, 
Washington,  DC. 
Dear  Mr.  Chairman:  We  are  writing  on  behalf  of  the  Committee 
on  Foreign  Affairs  in  response  to  the  reconciliation  instructions  set 
forth  in  section  7(c)(6)  of  the  conference  report  to  accompany 
H.Con.Res.  64,  the  concurrent  resolution  on  the  budget  for  fiscal 
year  1994. 

On  Wednesday,  May  12,  1993,  the  committee  met  in  open  session 
to  consider  the  reconciliation  instructions  applicable  to  the  commit- 
tee's jurisdiction.  The  committee  agreed  to  endorse  the  legislative 
proposal  which  is  included  in  the  Committee  on  Post  Office  and 
Civil  Service's  reconciliation  recommendations. 

Specifically,  the  legislation  recommended  by  the  Committee  on 
Post  Office  and  Civil  Service  would  reduce  direct  spending  for  civil- 
ian government  retirement  systems,  including  the  Foreign  Service 
Retirement  and  Disability  Fund  (FSRDF)  and  the  Foreign  Service 
Pension  System  (FSPS),  by  requiring  a  three-month  delay  in  cost- 
of-living  adjustments  (COLAs)  in  each  of  the  fiscal  years  1994, 
1995,  and  1996. 

According  to  the  Congressional  Budget  Office  cost  estimate,  such 
legislation,  if  enacted,  would  reduce  outlays  from  the  FSRDF  and 
FSPS  by  $3  million  in  each  of  the  above  fiscal  years  for  a  total  sav- 
ings of  $9  million  over  the  three-year  period.  Such  reductions 
would  exceed  the  minimum  amounts  required  under  section  7(c)(6) 
of  the  conference  report  to  accompany  H.Con.Res.  64. 

In  view  of  the  fact  that  the  Committees  on  Foreign  Affairs  and 
on  Post  Office  and  Civil  Service  have  joint  jurisdiction  over  the 
FSRDF  and  the  FSPS,  both  committees  will  be  credited  with  the 
savings  effected  by  the  proposed  legislation  pursuant  to  the  guide- 
lines issued  by  the  Committee  on  the  Budget. 

The  Committee  on  Foreign  Affairs  endorses  the  action  taken  by 
the  Committee  on  Post  Office  and  Civil  Service  without  prejudice 
to  its  jurisdiction  over  the  FSRDF  and  FSPS.  In  the  event  that  the 
Senate  treatment  of  these  COLAs  is  different  than  the  House  treat- 
ment, the  Committee  on  Foreign  Affairs  would  request  representa- 
tion on  the  conference  committee. 
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We  also  respectfully  request  that  this  letter  be  included  in  the 
legislative  report  to  accompany  the  omnibus  reconciliation  bill. 
Thank  you  for  your  consideration. 
With  best  wishes. 
Sincerely, 

Benjamin  A.  Oilman, 
'  Ranking  Minority  Mem- 

ber. 

: :  Lee  H.  Hamilton, 

Chairman. 


Title  VII— Committee  on  Judiciary 

House  of  Representatives, 
Committee  on  the  Jltdiciary, 
Washington,  DC,  May  12,  1993. 

Hon.  Martin  Olav  Sabo, 

Chairman,  Committee  on  the  Budget,  House  of  Representatives, 
Washington,  DC. 
Dear  Mr.  Chairman:  Pursuant  to  the  reconciliation  instructions 
contained  in  the  conference  agreement  on  the  budget  resolution  for 
Fiscal  Year  1994,  I  am  pleased  to  transmit  legislation  to  reduce  di- 
rect spending  for  programs  within  jurisdiction  of  the  committee  on 
the  Judiciary.  A  Committee  Print  of  the  proposed  legislation  is  at- 
tached. 

The  conference  report  instructs  the  Committee  on  the  Judiciary 
to  submit  legislation  to  reduce  direct  spending  for  programs  within 
its  jurisdiction  by  $345  million  over  the  five  year  period.  The  Com- 
mittee Print  provides  for  an  extension  of  the  patent  fee  surcharge 
through  Fiscal  Year  1998.  The  amounts  directed  to  be  collected 
through  the  surcharge  are  $111,000,000  in  Fiscal  Year  1996; 
$115,000,000  in  Fiscal  Year  1997;  and  $119,000,000  in  Fiscal  Year 
1998.  These  amoimts  total  the  $345  million  savings  required  under 
the  reconcihation  instructions. 

I  hope  that  this  proposal  will  be  of  assistance  to  your  Committee 
in  meeting  the  reconcihation  targets. 

With  every  good  wish,  I  am  .  ^ 

Sincerely,  r 

Jack  Brooks, 

Chairman. 

Enclosure. 


U.S.  Congress, 
Congressional  Budget  Office, 

Washington,  DC,  May  14,  1993. 

Hon.  Jack  Brooks, 

Chairman  Committee  on  the  Judiciary,  House  of  Representatives, 
Washington,  DC. 
Dear  Mr.  Chairman:  The  Congressional  Budget  Office  has  pre- 
pared the  attached  cost  estimate  for  the  reconciliation  rec- 
ommendations of  the  House  Committee  on  the  Judiciary,  as  or- 
dered reported  by  the  Subcommittee  on  Intellectual  Property  and 
Judicial  Administration  on  May  5,  1993. 
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If  you  wish  further  details  on  this  estimate,  we  will  be  pleased 
to  provide  them. 
Sincerely, 

Robert  D.  Reischauer, 

Director. 

CONGRESSIONAL  BUDGET  OFFICE  COST  ESTIMATE 

1.  Bill  number:  Not  yet  assigned. 

2.  Bill  title:  Reconciliation  Recommendations  of  the  House  Com- 
mittee on  the  Judiciary. 

3.  Bill  status:  Ordered  reported  by  the  Subcommittee  on  Intellec- 
tual Properties  and  Judicial  Administration  on  May  5,  1993. 

4.  Bill  purpose:  Title  VII  would  extend  through  1998  the  sur- 
charge on  patent  fees  that  was  enacted  in  the  Omnibus  Budget 
Reconciliation  Act  of  1990.  The  1990  act  instructed  the  Commis- 
sioner of  Patents  and  Trademarks  to  levy  a  surcharge  on  patent 
fees  and  to  adjust  them  so  as  to  collect  amounts  specified  in  the 
act.  The  surcharge  receipts  would  continue  to  be  deposited  in  a  spe- 
cial fund  in  the  U.S.  Treasury  as  offsetting  receipts,  and  would  be 
available  to  the  Patent  and  Trademark  Office  only  to  the  extent 
provided  in  advance  in  appropriation  acts. 

5.  Estimated  cost  to  the  Federal  Government: 


[By  fiscal  year,  in  millions  of  dollars] 


1994 

1995 

1996 

1997 

1998 

-111 

-115 

-119 

Estimated  outlays  

-111 

-115 

-119 

The  budgetary  impact  of  this  bill  falls  within  budget  function 
370. 

Basis  of  estimate:  The  bill  specifies  that  the  surcharges  should 
be  revised  periodically  by  the  Commissioner  of  Patents  and  Trade- 
marks so  as  to  ensure  that  the  amounts  collected  are  $111  million 
in  1996,  $115  million  in  1997,  and  $119  milKon  in  1998.  This  esti- 
mate assumes  that  those  targets  are  attained. 

6.  Estimated  cost  to  State  and  local  governments:  None. 

7.  Estimate  comparision:  None. 

8.  Previous  CBO  estimate:  None. 

9.  Estimate  prepared  by:  John  Webb. 

10.  Estimate  approved  by:  C.G.  Nuckols,  Assistant  Director  for 
Budget  Analysis. 


Title  VIII— Committee  on  Merchant  Marine  and  Fisheries 


House  of  Representatives, 
Committee  on  Merchant  Marine  and  Fisheries, 

Washington,  DC,  May  14,  1993. 

Hon.  Martin  O.  Sabo, 

Chairman,  Committee  on  the  Budget,  House  of  Representatives, 
O'Neill  House  Office  Building,  Washington,  DC. 
Dear  Mr.  Chairman:  I  am  transmitting  herewith  the  rec- 
ommendations of  the  Committee  on  Merchant  Marine  and  Fish- 
eries to  comply  with  the  reconciUation  instructions  contained  in  H. 
Con.  Res.  64,  the  Concurrent  Budget  Resolution  for  Fiscal  Year 
1994. 

Our  Committee  was  instructed  to  report  legislation  to  reduce  di- 
rect spending  for  programs  within  our  jurisdiction  by  $205  million 
over  the  five-year  period.  Fiscal  Years  1994-1998.  The  reconcili- 
ation savings  in  this  package  are  achieved  by  extending  tonnage 
duties  through  Fiscal  Year  1998. 

The  Committee  recommendations  also  include  a  Sense  of  the 
Congress  Resolution  that  the  Inland  Waterways  Fuel  Tax  should 
not  be  further  increased  beyond  those  increases  already  mandated 
by  law. 

These  recommendations  were  approved  and  ordered  reported  by 
voice  vote  by  the  Full  Committee  on  May  12,  1993. 

I  have  been  advised  by  the  Congressional  Budget  Office  (CBO) 
that  these  recommendations  fulfill  the  reconciliation  instructions  to 
the  Committee  on  Merchant  Marine  and  Fisheries. 

Finally,  the  Congressional  Budget  Office  is  preparing  the  cost 
savings  estimate  that  will  be  sent  to  you  under  separate  cover. 

With  kind  regards. 
Sincerely, 

Gerry  E.  Studds, 

Chairman. 

Enclosures. 

Section-by-Section  Analysis 

section  8001.  TONNAGE  DUTIES 

The  United  States  imposes  a  tonnage  duty  on  a  vessel  which  en- 
ters the  U.S.  from  any  foreign  port  or  place;  the  duty  is  also  im- 
posed on  a  vessel  which  departs  from  and  returns  to  a  U.S.  port 
or  place  on  a  Voyage  to  nowhere". 

The  tonnage  duty  is  imposed  on  the  cargo-carrying  capacity  of 
the  vessel.  In  this  respect,  it  differs  from  customs  duties,  which  are 
imposed  on  the  actual  cargo,  and  from  the  Harbor  Maintenance 
Tax,  an  ad  valorem  tax  imposed  against  the  value  of  the  cargo. 
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Consequently,  the  tonnage  duty  is  assessed  regardless  of  whether 
the  vessel  is  empty  or  is  carrying  cargo. 

Under  current  law,  a  vessel  arriving  from  a  foreign  port  in  the 
northern  Western  Hemisphere  (Canada^  Mexico,  Central  America, 
the  West  Indies,  and  northern  South  America)  and  a  vessel  return-  j 
ing  from  a  'Voyage  to  nowhere"  must  pay  a  tonnage  duty  of  nine 
cents  per  ton.  However,  the  maximum  pa5nnent  for  any  vessel  in 
a  single  year  is  45  cents  per  ton. 

A  vessel  arriving  from  a  foreign  port  anywhere  else  in  the  world 
must  pay  a  tonnage  duty  of  27  cents  per  ton,  not  to  exceed  $1.35 
per  ton  in  a  single  year. 

These  current  tonnage  duties  were  first  imposed  in  fiscal  year 
1991.  They  are  scheduled  to  remain  in  effect  through  fiscal  year 
1995.  Under  current  law,  in  fiscal  year  1996  the  tonnage  duties 
will  revert  to  earlier,  lesser  amounts  (two  cents  per  ton,  not  to  ex- 
ceed ten  cents  per  ton  in  a  single  year  for  vessels  entering  from  the 
northern  Western  Hemisphere  and  from  'Voyages  to  nowhere;"  six 
cents  per  ton,  not  to  exceed  30  cents  per  ton  for  other  vessels  sub- 
ject to  the  duty).  < 

Congress  imposed  the  current  higher  tonnage  duties  in  section  I 
10402(a)  of  Pubhc  Law  101-508,  the  Omnibus  Budget  Reconcih- 
ation  Act  of  1990.  The  Committee  on  Merchant  Marine  and  Fish- 
eries initiated  the  tonnage  duty  amendment  to  comply  with  its  rec- 
onciliation instructions.  Before  this  time,  tonnage  duties  had  not 
been  increased  since  1909. 

Section  8001  amends  section  36  of  the  Act  of  August  5,  1909,  and 
the  Act  of  March  8,  1910,  to  maintain  the  tonnage  duties  at  current 
levels  through  fiscal  year  1998.  Based  on  analysis  by  the  Congres- 
sional Budget  Office,  the  Committee  estimates  that  this  will  raise 
$67  milHon  in  fiscal  1996,  $68  miUion  in  fiscal  1997,  and  $70  mil- 
lion in  fiscal  1998.  Section  8001  also  makes  related  technical  cor- 
rections in  relevant  statutes. 

SECTION  8002.  SENSE  OF  CONGRESS  ON  INCREASES  IN  INLAND 
WATERWAYS  FUEL  TAXES. 

This  section  contains  a  Sense  of  the  Congress  Resolution  which 
expresses  the  Committee's  intention  that  the  inland  waterways  fiiel 
tax  should  not  be  further  increased  beyond  those  increases  already 
mandated  by  law. 

The  inland  waterways  fuel  tax  is  a  tax  paid  by  commercial  cargo 
vessel  operators  on  the  inland  waterway  system  and  the  intra- 
coastal  waterway.  Receipts  from  this  tax  are  transferred  to  the  In- 
land Waterways  Trust  Fund.  Barge  operators  on  these  inland  wa- 
terways currently  pay  a  tax  of  17  cents  per  gallon.  Under  current 
law  this  amount  will  increase  to  19  cents  per  gallon  in  fiscal  year 
1994  and  to  20  cents  in  1995  and  thereafter.  In  addition,  these 
barge  operators  pay  a  one-cent-per-gallon  tax  on  the  same  fuel  for 
the  Leaking  Underground  Storage  Tank  Trust  Fimd. 

Barges  currently  carry  approximately  15  percent  of  all  of  the  Na-  i 
tion's  freight  and  provide  180,000  jobs.  Shipping  by  barge  is  an  en-  I 
ergy-efficient,  safe,  and  competitive  method  of  shipping. 

The  increase  in  the  fuel  tax,  according  to  the  President's  budget 
submission,  will  cost  barge  operators  $420  million,  more  than  their 
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pre-tax  profits.  The  budget  submission  calls  for  the  fuel  tax  to  in- 
crease to  $1.19  by  fiscal  year  1997,  a  515-percent  increase. 

U.S.  Congress, 
Congressional  Budget  Office, 

Washington,  DC,  May  14,  1993. 

Hon.  Gerry  E.  Studds, 

Chairman,  Committee  on  Merchant  Marine  and  Fisheries,  House  of 
Representatives,  Washington,  DC. 
Dear  Mr.  Chairman:  The  Congressional  Budget  Office  has  pre- 
pared the  attached  cost  estimate  for  the  reconciliation  rec- 
ommendations of  the  House  Committee  on  Merchant  Marine  and 
Fisheries. 

If  you  wish  further  details  on  this  estimate,  we  will  be  pleased 
to  provide  them. 
Sincerely, 

Robert  D.  Reischauer, 

Director. 

CONGRESSIONAL  BUDGET  OFFICE  COST  ESTIMATE 

1.  Bill  number:  Not  yet  assigned. 

2.  Bill  title:  Reconciliation  Recommendations  of  the  House  Com- 
mittee on  Merchant  Marine  and  Fisheries. 

3.  Bill  status:  As  ordered  reported  by  the  House  Committee  on 
Merchant  Marine  and  Fisheries  on  May  12,  1993. 

4.  Bill  purpose:  This  title  would  extend  through  fiscal  year  1998 
the  increase  in  vessel  tonnage  duties  that  was  enacted  in  the  Om- 
nibus Budget  Reconciliation  Act  of  1990.  The  1990  act  increased 
per-ton  duties  from  $0.02  to  $0.09  (up  to  a  maximum  of  $0.45  per 
ton  per  year)  on  vessels  entering  the  United  States  fi-om  western 
hemisphere  foreign  ports  and  fi-om  $0.06  to  $0.27  (up  to  a  maxi- 
mum  of  $1.35  per  ton  per  year)  on  those  from  other  foreign  ports. 
The  additional  amounts  collected  would  continue  to  be  deposited  to 
the  general  fund  of  the  U.S.  Treasury  as  offsetting  receipts  and  as- 
cribed to  U.S.  Coast  Guard  activities. 

5.  Estimated  cost  to  the  Federal  Government: 

[By  fiscal  year,  in  million  of  dollars] 


1994 

1995 

1996 

1997 

1998 

Estimated  budget  authority  

-67 

-68 

-70 

Estimated  outlays  

-67 

-68 

-70 

The  budgetary  impact  of  this  bill  falls  within  budget  function 
400. 

Basic  of  estimate:  This  estimate  is  based  on  current  projections 
for  vessel  tonnage  duties  through  1995,  adjusted  for  expected 
growth  in  ocean  shipping  volumes  in  subsequent  years. 

6.  Estimated  cost  to  State  and  local  governments:  None. 

7.  Estimate  comparison:  None. 

8.  Previous  CBO  estimate:  None. 

9.  Estimate  prepared  by:  Deborah  Reis. 

10.  Estimate  approved  by:  C.G.  Nuckols,  Assistant  Director  for 
Budget  Analysis. 
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Changes  in  Existing  Law  Made  by  Title  VIII  of  the  Bill,  as 

Reported 

In  compliance  with  clause  3  of  rule  XIII  of  the  Rules  of  the  House 
of  Representatives,  changes  in  existing  law  made  by  the  bill,  as  re- 
ported, are  shown  as  follows  (existing  law  proposed  to  be  omitted 
is  enclosed  in  black  brackets,  new  matter  is  printed  in  italics,  exist- 
ing law  in  which  no  change  is  proposed  is  shown  in  roman): 

Section  36  of  the  Act  of  August  5, 1909 

AN  ACT  To  provide  revenue,  equalize  duties  and  encourage  the  industries  of  the 
United  States,  and  for  other  purposes 

Sec.  36.  That  a  tonnage  duty  of  9  cents  per  ton,  not  to  exceed 
in  the  aggregate  45  cents  per  ton  in  any  one  year,  for  fiscal  years 
1991,  1992,  1993,  1994,  [and  1995,]  1995,  1996,  1997,  and  1998, 
and  2  cents  per  ton,  not  to  exceed  in  the  aggregate  10  cents  per 
ton  in  any  one  year,  for  each  fiscal  year  thereafter  is  hereby  im- 
posed at  each  entry  on  all  vessels  which  shall  be  entered  in  any 
port  of  the  United  States  from  any  foreign  port  or  place  in  North 
America,  Central  America,  the  West  India  Islands,  the  Bahama  Is- 
lands, the  Bermuda  Islands,  or  the  coast  of  South  America  border- 
ing on  the  Caribbean  Sea,  or  Newfoundland,  and  on  all  vessels  (ex- 
cept vessels  of  the  United  States,  recreational  vessels,  and  barges, 
as  those  terms  are  defined  in  section  2101  of  title  46,  United  States 
Code)  that  depart  a  United  States  port  or  place  and  return  to  the 
same  port  or  place  without  being  entered  in  the  United  States  from 
another  port  or  [place,]  place  and  a  duty  of  27  cents  per  ton,  not 
to  exceed  $1.35  per  ton  per  annum,  for  fiscal  years  1991,  1992, 
1993,  1994,  [and  1995,]  1995,  1996,  1997,  and  1998,  and  6  cents 
per  ton,  not  to  exceed  30  cents  per  ton  per  annum,  for  each  fiscal 
year  thereafter  is  hereby  imposed  at  each  entry  on  all  vessels 
which  shall  be  entered  in  any  port  of  the  United  States  from  any 
other  foreign  [port,  not,  however,  to  include  vessels  in  distress  or 
not  engaged  in  trade]  port.  However,  neither  duty  shall  be  imposed 
on  vessels  in  distress  or  not  engaged  in  trade. 


Act  of  march  8, 1910 

AN  ACT  Concerning  tonnage  duties  on  vessels  entering  otherwise  than  by  sea 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the 
United  States  of  America  in  Congress  assembled.  That  vessels  en- 
tering otherwise  than  by  sea  from  a  foreign  port  at  which  tonnage 
or  light-house  dues  or  other  equivalent  tax  or  taxes  are  not  im- 
posed on  vessels  of  the  United  States  shall  be  exempt  from  the  ton- 
nage duty  of  9  cents  per  ton,  not  to  exceed  in  the  aggreagate  45 
cents  per  ton  in  any  one  year,  for  fiscal  years  1991,  1992,  1993, 
1994,  [and  1995,]  1995,  1996,  1997,  and  1998,  and  2  cents  per  ton, 
not  to  exceed  in  the  aggregate  10  cents  per  ton  in  any  one  year, 
for  each  fiscal  year  thereafter,  prescribed  by  section  thirty-six  of 
the  Act  approved  August  fifth,  nineteen  hundred  and  nine,  entitled 
"An  Act  to  provide  revenue,  equalize  duties,  and  encourage  the  in- 
dustries of  the  United  States,  and  for  other  purposes." 
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Section  10402  of  the  Omnibus  Budget  Reconciliation  Act  of 

1990 

SEC.  10402.  TONNAGE  DUTIES. 

(a)  Vessels  Entering  From  Foreign  Port  or  Place.— Section 
36  of  the  Act  entitled  "An  Act  to  provide  revenue,  equalize  duties 
and  encourage  the  industries  of  the  United  States,  and  for  other 
purposes",  approved  August  5,  1909,  (36  Stat.  Ill;  46  App.  U.S.C. 

121)  is  amended  [in  the  second  paragraph] — 

^)  *    *  * 


67-988  0-93-12 
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Title  IX— Committee  on  Natural  Resources 

House  of  Representatives, 
Committee  on  Natural  Resources, 

Washington,  DC,  May  13,  1993. 

Hon.  Martin  Olav  Sabo, 

Chairman,  Committee  on  the  Budget, 

O'Neill  House  Office  Building,  Washington,  DC. 

Dear  Mr.  Chairman:  On  May  12,  1993,  the  Committee  on  Natu- 
ral Resources  favorably  reported  its  recommendations  on  Title  IX 
of  the  Budget  Reconciliation  for  fiscal  year  1994  to  the  Committee 
on  the  Budget.  Enclosed  is  a  copy  of  the  Committee's  legislative 
language  and  the  report  language  to  accompany  it. 
Sincerely, 

George  Miller,  Chairman. 
Background  and  Need 
section  9001.  annual  direct  grant  assistance 

Introduction. — Section  701  of  the  Covenant  which  established  the 
Northern  Mariana  Islands  (N.M.I.)  as  a  commonwealth  in  political 
imion  with  the  United  States  pledged  Federal  assistance  to  the 
N.M.I,  to  achieve  a  higher  standard  of  living  for  its  people  and  to 
develop  the  economic  resources  needed  to  meet  the  financial  re- 
sponsibilities of  local  self-government.  Section  702  of  the  Covenant 
committed  the  Federal  Government  to  provide  the  commonwealth 
with  $192.5  million  for  this  purpose  on  a  guaranteed  basis  for  an 
initial  period  which  was  to  last  between  fiscal  years  1978  and  1985. 
Section  902  required  representatives  of  the  President  and  the  Gov- 
ernor of  the  N.M.I,  to  make  recommendations  regarding  further 
multi-year  assistance  after  fiscal  year  1985. 

Current  Commitment. — In  1985,  representatives  of  the  President 
and  the  Governor  recommended  assistance  totalling  $228  million 
fi'om  fiscal  years  1986  to  1992.  The  law  that  approved  the  assist- 
ance also  requires  the  continued  annual  payment  of  the  fiscal  year 
1992  amount  ($27,720,000)  until  another  law  on  the  subject  is  en- 
acted. 

New  Commitment  Recommendations. — In  the  closing  weeks  of 
the  Bush  Administration,  representatives  of  the  President  and  the 
Governor  recommended  that  current  law  be  replaced  with  a  pack- 
age of  $120  million  in  special  Federal  assistance  for  infrastructure 
over  the  next  seven  years.  This  recommendation  was  incorporated 
in  the  President's  fiscal  year  1994  budget  submission. 

By  any  measure,  the  standard  of  living  of  the  people  of  the 
N.M.I,  has  increased  tremendously  since  the  initial  commitment 
was  made.  Further,  the  economy  of  the  commonwealth — which  had 
almost  no  private  sector  when  the  Covenant  was  approved — ^has  de- 
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veloped  to  the  point  that  it  can  generate  revenue  to  meet  many 
local  government  costs.  For  example,  gross  business  revenue  more 
than  tripled  from  1987  to  1992.  There  are  similarly  impressive  in- 
dicators of  increases  in  personal  income. 

The  Committee  believes  that  the  $448.2  million  provided  to  date 
(which  does  not  include  assistance  like  that  generally  provided  all 
U.S.  insular  areas)  has  satisfied  the  U.S.  pledge  to  improve  the 
standard  of  living  and  economic  resources  of  the  N.M.I. 

The  fact  that  an  additional  commitment  was  recommended  by 
representatives  of  the  President  and  the  Governor  does  not  obligate 
the  Congress  to  grant  special  assistance  beyond  that  required  by 
section  702  of  the  Covenant.  In  1985,  for  example,  the  Congress  did 
not  approve  all  of  the  recommendations  made  by  the  representa- 
tives. 

The  Committee  is  unwilling  to  provide  the  recommended  assist- 
ance so  long  as  the  N.M.I,  maintains  current  policies  in  areas 
which  the  Committee  has  identified  as  needing  improvement.  The 
Committee  strongly  believes,  for  example,  that  further  special  as- 
sistance to  the  commonwealth  should  not  be  committed  while  the 
local  revenue  effort  remains  inadequate. 

Tax  System. — The  primary  responsibility  for  meeting  infi'astruc- 
ture  needs  in  the  N.M.I,  belongs  to  the  N.M.I,  government.  A  key 
aspect  in  evaluating  whether  this  responsibility  is  being  met  in- 
volves the  Commonwealth's  income  tax  system.  Although  the  Cov- 
enant provided  that  the  N.M.I. ,  like  Guam,  would  use  the  Federal 
tax  code  as  a  local  income  tax,  it  does  not.  Instead,  the  Common- 
wealth has  rebated  Federal  rate  collections  on  local  source  income 
and  other  taxes.  The  system  rebated  approximately  $49  million  to 
taxpayers  in  1991  alone  and  some  $122  million  fi'om  1986  to  1990. 

The  N.M.I,  has  substituted  a  system  that  taxes  higher  wage- 
earners,  businesses,  and  investments  less  than  Federal  rates  would 
and  lower  wage  earners  more.  The  disparity  between  the  Federal 
rate  liability  and  the  actual  tax  liability  of  individuals  imder  the 
N.M.I,  system  increases  with  income  levels.  Moreover,  the  N.M.I, 
is  losing  millions  of  dollars  every  year  because  of  loopholes  in  the 
system  that  enable  foreign  investors  to  repatriate  profits  without 
paying  taxes.  Federal  tax  authorities  also  have  noted  a  lack  of  local 
cooperation  in  dealing  with  tax  avoidance  concerns. 

Utility  Rates. — The  Committee  also  has  been  concerned  about  the 
failure  of  the  N.M.I,  to  charge,  bill,  and  collect  adequate  utility 
rates.  The  Committee  understands  that  the  islands  have  not  yet 
fulfilled  utility  rate  obligations  undertaken  in  an  agreement  with 
the  Interior  Department's  Territorial  and  International  Afiairs  Of- 
fice in  connection  with  the  assistance  provided  for  fiscal  years  1986 
through  1992.  As  a  result,  the  N.M.I,  does  not  have  access  to  some 
$27  million  in  interest  earnings  on  that  assistance.  Fulfillment  of 
this  commitment  should  precede  additional  Federal  assistance. 

Alien  Labor  System. — ^The  Commonwealth's  virtually  unrestricted 
development  policy  is,  in  large  part,  dependant  upon  its  current  im- 
migration system.  The  Covenant  provides  that  the  N.M.I,  will  con- 
trol immigration  unless  the  Federal  Government  extends  immigra- 
tion laws  to  the  islands.  The  N.M.I,  has  used  its  immigration  au- 
thority to  develop  a  social  and  economic  system  reliant  on  cheap, 
foreign  labor.  To  prevent  the  local  population  fi-om  being  over- 
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whelmed  by  aliens,  the  N.M.I  system  classifies  workers  as  tem- 
porary— even  though  they  can  remain  in  the  islands  for  many 
years  and  very  often  occupy  permanent  jobs.  The  N.M.I,  also  pre- 
vents all  but  the  small  nimiber  of  aHens  at  upper  income  levels 
fi-om  bringing  their  families  with  them  to  the  N.M.I.  This  immigra- 
tion pohcy  has  overwhelmed  the  medical  and  educational  systems 
and  significantly  increased  the  need  for  infrastructure.  Thus  far, 
the  N.M.I,  has  been  unwilling  to  fairly  make  the  difficult  choices 
between  growth  and  admitting  outsiders  into  their  commimity,  opt- 
ing instead  for  additional  U.S.  assistance. 

The  islands'  ahen  labor  system  also  has  resulted  in  numerous 
and  serious  cases  of  abuse  and  poor  treatment  of  workers,  includ- 
ing personal  abuse,  poor  living  conditions,  and  failxire  to  pay  even 
the  low  wages  due. 

Minimum  Wage. — Like  immigration,  the  N.M.I,  controls  mini- 
mum wage  rates  imder  the  Covenant  unless  the  Federal  Govern- 
ment extends  the  minimum  wage  law.  The  N.M.I,  has  used  its  min- 
imum  wage  authority  to  establish  minimum  wage  rates  far  below 
prevailing  wages  and  hving  costs.  Further,  the  rate  does  not  apply 
to  many  jobs  held  by  aliens  such  as  those  in  the  construction  indus- 
try and  as  domestic  help.  The  Committee  beheves  that  the  N.M.I, 
must  reconsider  the  low  wage  rates  in  view  of  the  high  cost  of  liv- 
ing in  the  islands  before  receiving  additional  U.S.  assistance. 

Garment  Industry. — The  Committee  also  is  concerned  that  the 
N.M.I. 's  alien  labor  system  has  been  used  to  establish  a  garment 
manufacturing  industry  that  unfairly  competes  with  other  clothing 
producers  under  the  U.S.  flag.  This  industry  combines  the  advan- 
tage of  cheap  foreign  labor  with  another  Covenant  advantage  which 
permits  products  of  the  islands  to  enter  the  U.S.  market  freely  al- 
though the  islands  are  outside  of  the  customs  territory  of  the  U.S. 
Use  of  this  provision  is  of  particular  concern  to  the  Committee 
since  it  was  intended  to  create  employment  for  the  residents  of  the 
U.S.  insular  areas  outside  of  U.S.  customs  territory,  and  not  for 
alien  workers  in  such  areas. 

Use  of  Past  Assistance. — Federal  auditors  have  reported  that  sig- 
nificant amounts  of  past  funding  have  been  used  inefficiently  or  for 
ineUgible  purposes.  These  abuses  have  depleted  the  funds  available 
to  meet  the  Commonwealth's  needs.  The  Interior  Department  In- 
spector General  contends  that  the  government  of  the  N.M.I,  has 
failed  to  take  corrective  actions  that  have  been  recommended  and, 
in  some  cases,  that  the  N.M.I,  has  agreed  to  take.  The  Committee 
imderstands  that  local  officials  have  fiilly  resolved  only  one  of  some 
three  dozen  corrective  measures  recommended  in  recent  years. 
Committee  Members  are  concerned  about  providing  further  special 
assistance  in  hght  of  audit  findings  and  the  insular  government's 
failure  to  act  on  audit  recommendations. 

Other  Insular  Needs. — The  Committee  also  beheves  that  the  rec- 
ommendations must  be  considered  in  the  context  of  the  assistance 
provided  other  insular  areas.  All  have  inadequate  infrastructure; 
but  none  receives  the  level  of  special  assistance  that  the  N.M.I, 
does. 

The  $27.7  miUion  provided  for  capital  improvements  in  the 
N.M.I,  this  year,  for  example,  compares  with  $6.1  miUion  appro- 
priated for  special  projects  in  Samoa  and  $3.8  miUion  for  projects 
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in  Palau.  Further,  American  Samoa  and  Palau  have  less  of  an  eco- 
nomic base  to  draw  on  for  local  financing  of  needs. 

The  case  of  Samoa  is  the  most  relevant  because  the  last  adminis- 
tration failed  to  agree  to  the  Committee's  suggestion  of  a  multi- 
year  assistance  commitment  to  that  territory.  Additionally,  Samoa 
has  greater  basic  infrastructure  needs  than  the  N.M.I,  and  uses 
U.S.  rate  income  taxes. 

The  Committee  has  been  told  that  the  water  source  which  pro- 
vides 77  percent  of  Samoa's  water  is  being  contaminated  because 
there  are  insufficient  funds  to  expand  the  sanitary  sewage  system. 
Also,  a  reported  one-third  of  Samoa's  residents  get  their  fresh 
water  from  untreated  catchments  and  streams  which  routinely  fail 
safe  drinking  water  inspections. 

The  Committee  also  notes  that  American  Samoa's  main  medical 
facility  is  in  such  a  state  of  disrepair  that  it  leaks  in  the  rain  and 
that  patients  sometimes  have  to  bring  their  own  beds  to  use  in  the 
hospital. 

Committee  Alternative. — In  considering  the  issues  described 
above,  the  Committee  could  not  agree  to  extending  special  assist- 
ance to  the  N.M.I,  at  this  time.  Although  the  Committee  recognizes 
that  the  Commonwealth  has  begun  to  address  many  of  the  issues 
of  concern,  the  Committee  cannot  support  further  special  assist- 
ance based  on  the  actions  taken  to  date.  The  Committee  recognizes 
that  the  Commonwealth  has  substantial  needs  that  it  may  not  be 
able  to  meet  on  its  own,  including  the  need  to  fund  the  National 
park  to  honor  those  who  lost  their  lives  in  the  World  War  Two  bat- 
tle for  the  Marianas.  The  Committee  believes  a  fitting  monument 
to  this  sacrifice  should  be  constructed  prior  to  the  fiftieth  anniver- 
sary of  the  battle  in  1994  next  year.  This  funding  should  be  made 
available  as  soon  as  possible.  Further,  the  possibiHty  of  future  spe- 
cial assistance  to  the  Commonwealth  should  be  preserved  to  the  ex- 
tent possible.  The  Committee  intends  to  reconsider  assistance  if  the 
N.M.I,  addresses  the  poHcy  concerns  and  pledges  its  good  faith  in 
doing  so. 

SECTION  9002.  NET  RECEIPTS  SHARING 

Since  1991,  Congress  has  placed  language  in  the  Interior  Appro- 
priations bills  directing  the  Minerals  Management  Service  (MMS) 
to  deduct  50  percent  of  the  cost  of  administering  the  mineral  pro- 
grams before  distribution  of  receipts  to  the  States  and  the  Federal 
Treasury.  The  effect  of  the  language  is  to  fix  the  States'  share  in 
paying  for  the  costs  of  collecting  and  disbursing  the  mineral  re- 
ceipts at  25  percent. 

The  calculation  of  program  administrative  costs  is  based  on  reve- 
nues generated  within  each  State.  MMS  spreads  a  certain  percent- 
age of  the  costs  among  states  with  leasing  activity,  but  also  allo- 
cates more  costs  to  the  more  significant  efforts  necessary  to  provide 
supervision  of  operations  and  royalty  accounting  for  leases  with 
higher  production  and  revenue  levels.  The  estimated  distribution  to 
each  State  is  based  on  the  percentage  of  total  mineral  leasing  reve- 
nues historically  generated  within  each  State.  On  a  monthly  basis, 
MMS  withholds  an  equal  portion  of  the  cost  recovery  amount.  Each 
State's  monthly  withholding  is  based  on  that  State's  prior  month's 
CTimulative  fiscal  year  disbursements. 
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SECTION  9003.  HARD  ROCK  MINING  CLAIM  MAINTENANCE  FEE 

The  Mining  Law  of  1872  requires  claim  holders  to  perform  annu- 
ally $100  worth  of  development  related  work  on  their  claims 
(known  as  assessment  work).  The  requirement  is  intended  to  en- 
courage development  of  mineral  resources.  Each  year  claim  holders 
are  required  to  file  an  affidavit  attesting  that  this  work  has  been 
done.  Neither  Biireau  of  Land  Management  (BLM)  nor  the  Forest 
Service  is  capable  of  verifying  the  over  600,000  affidavits  covering 
multiple  claims  on  about  45  million  acres  filed  each  year.  In  fact, 
a  March  1989  GAO  report  asserts  that  claimants  are  holding  many 
unpatented  claims  without  fulfilling  the  annual  work  requirement 
(GAO/RCED-89-72).  Instead  of  mining,  GAO  found  that  some 
claimants  were  holding  the  claims  in  anticipation  that  future  min- 
eral price  increases  would  make  such  claims  profitable  to  mine. 
The  GAO  also  stated: 

While  the  mining  community  generally  recognizes  that 
many  claim  holders  certify  that  they  have  met  the  annual 
requirement  without  ever  performing  the  work,  it  would  be 
difficult  to  differentiate  between  work  certified  but  not 
done  and  work  done  that  cannot  be  verified.  For  example, 
activities  such  as  conducting  geological,  geochemical,  and 
geophysical  surveys  often  leave  little  or  no  physical  evi- 
dence that  work  was  performed  or  conditions  improved  in 
a  given  year. 

Failure  to  fulfill  the  annual  work  requirement  is 
grounds  for  BLM  to  invalidate  a  claim.  However,  it  takes 
time  and  money  to  invalidate  a  claim,  a  process  that  may 
require  the  BLM  to  perform  a  mineral  examination  to  de- 
termine whether  the  mineral  can  be  mined  economically, 
and  to  defend  its  determination  in  court.  Even  if  BLM  is 
successful  in  invalidating  a  claim,  the  claim  holder  can  im- 
mediately refile  another  claim  on  the  same  location,  thus 
regaining  the  right  to  extract  and  sell  minerals. 

Further,  according  to  the  BLM's  Fiscal  Year  1993  Budget  Jus- 
tification: 

The  annual  assessment  work  represented  a  significant 
amount  of  activity  and  expenditure  when  it  was  originally 
enacted  in  1872.  However,  in  today's  dollars  $100  worth  of  : 
work  has  little  significance  as  an  indicator  of  commitment 
to  develop  and  maintain  a  mining  claim.  In  addition,  ques- 
tions have  been  raised  about  the  enforceability  of  the  as- 
sessment work  requirement. 

According  to  the  Bureau  of  Land  Management,  there  are  approxi- 
mately 970,000  hard  rock  mining  claims  on  public  lands  operating 
under  the  1872  Mining  Law.  Hard  rock  minerals  include  gold,  sil- 
ver, lead,  copper,  zinc  and  numerous  other  minerals.  The  1872  law 
requires  claimants  to  perform  annually  $100  worth  of  work  to  de- 
velop and  maintain  their  claims.  Claimants  pay  only  a  $15  filing 
fee  to  the  Federal  Government  for  the  right  to  mine  on  public 
lands. 


SECTION  9004.  FEDERAL  IRRIGATION  WATER  SURCHARGE 

The  Federal  reclamation  program  has  been  operating  for  over  90 
years.  Hundreds  of  water  projects  have  been  built  by  the  Bureau 
of  Reclamation  in  the  17  Western  states.  Some  Reclamation  project 
service  areas  are  also  served  by  storage  faciUties  constructed  by  the 
U.S.  Army  Corps  of  Engineers. 

In  most  cases,  these  projects  have  for  years  successfully  delivered 
millions  of  acre-feet  of  precious  water,  and  have  brought  prosperity 
and  economic  stabiUty  to  many  states  and  communities.  Many 
states,  cities,  farms,  and  industries  have  benefited  fi'om  the  lar- 
gesse of  the  Federal  reclamation  progrEim. 

When  the  program  first  began,  it  was  xmderstood  that  a  signifi- 
cant Federal  financial  investment  would  be  needed  to  make  con- 
struction of  these  complicated  water  projects  possible.  In  recent 
years,  however,  we  have  learned  that  delivery  of  this  water  to 
desert  lands  and  growing  cities  has  also  resulted  in  significant  en- 
vironmental costs  as  well.  In  some  areas  served  by  Bureau  of  Rec- 
lamation projects,  irrigation  practices  and  projects  constructed  for 
mimicipal  and  industrial  uses  have  caused  serious  environmental 
side  effects. 

In  many  cases,  especially  with  older  Bureau  of  Reclamation 
projects,  little  or  no  consideration  was  given  to  fish  and  wildlife 
habitat  impacts.  Projects  were  often  planned,  designed,  con- 
structed, and  operated  without  regard  to  resultant  losses  of  habi- 
tat. Rivers  were  dammed,  streams  diverted,  and  wetlands  drained, 
all  with  significant  costs  to  fish  and  wildlife  values.  Section  9004 
is  designed  to  help  correct  at  least  some  of  the  environmental 
losses  that  are  associated  with  the  construction  and  operation  of 
Federal  reclamation  projects. 

In  recent  years,  substantial  information  has  been  developed  re- 
garding the  current  and  expected  environmental  costs  associated 
with  the  construction  and  operation  of  Federal  reclamation 
projects.  These  data  have  been  described  in  oversight  reports  of 
various  committees  of  the  House  of  Representatives  and  the  Sen- 
ate, the  Comptroller  General,  the  U.S.  Fish  and  Wildlife  Service, 
environmental  orgginizations,  the  Office  of  the  Inspector  General, 
the  Office  of  Management  and  Budget,  the  Environmental  Protec- 
tion Agency,  and  others.  Further  information  has  been  developed 
at  the  state  and  local  level  by  fish  and  wildlife  agencies,  water 
boards,  state  legislatures,  and,  in  some  cases,  by  water  users  them- 
selves. 

Historically,  the  general  public,  rather  than  project  beneficiaries, 
has  been  responsible  for  repayment  of  most  of  these  environmental 
costs.  But  because  water  developed  by  Federal  Reclamation 
projects  is  in  fact  a  public  resource,  and  because  many  reclamation 
projects  (especially  older  projects)  make  little  or  no  provision  for 
protection  or  restoration  of  environmental  and  fish  and  wildlife  val- 
ues, the  Committee  has  determined  that  project  beneficiaries 
should  bear  an  increased  share  of  the  environmental  costs  as  part 
of  the  cost  of  operating  and  maintaining  the  Federal  projects  from 
which  they  benefit.  Incorporating  these  costs  into  the  beneficiaries' 
annual  operation  and  maintenance  charges  will  not  only  internalize 
the  environmental  costs  of  operating  the  projects;  it  will  also  en- 
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courage  reductions  in  water  use  and  make  more  efficient  use  of 
Federal  resources. 

The  Committee  believes  it  is  of  critical  importance  to  require 
beneficiaries  of  Federal  reclamation  projects  to  assist  in  funding 
fish  and  wildlife  restoration  activities  through  increased  operation 
and  maintenance  charges.  In  1982,  Congress  enacted  the  Central 
Valley  Project  (CVP)  Improvement  Act  (Title  34,  P.L.  102-575), 
which  estabhshed  substantial  reforms  along  these  lines  for  bene- 
ficiaries of  the  Central  Valley  Project.  CVP  users  are  exempted 
from  this  section,  but  the  Committee  believes  that  beneficiaries  of 
Reclamation  projects  in  other  locations  should  contribute  to  the  res- 
toration of  fish  and  wildHfe  habitat  that  has  been  affected  by  the 
projects  from  which  they  benefit. 

The  Committee  recognizes  that  environmental  and  habitat  res- 
toration needs  will  not  be  the  same  for  all  projects.  For  example, 
some  projects  might  require  structural  measures  to  restore  habitat; 
others  might  require  additional  instream  flows.  In  addition,  some 
projects  may  require  "mitigation"  benefits,  while  others  might  re- 
quire "enhancement".  The  Committee  expects  the  Bureau  of  Rec- 
lamation, the  Fish  and  Wildlife  Service,  and  other  Federal  agencies 
to  cooperate  with  other  agencies  at  all  levels  of  government  to  en- 
sure that  the  fish  and  wildlife  habitat  restoration  efi'orts  agreed  to 
and  constructed  under  the  authority  of  this  section  are  appropriate 
and  beneficial  to  the  needs  of  fish  and  wildlife  resources  in  the 
project  area.  Projects  for  both  mitigation  and  enhancement  may  be 
considered,  and  operation  and  maintenance  charges  under  this  sec- 
tion should  be  assessed  accordingly.  Projects  for  the  benefit  of  fish 
and  wildhfe  and  environmental  resources  in  a  specific  project  area 
or  in  a  broader  regional  or  watershed  area  may  also  be  considered. 

The  Committee  intends  that  monies  appropriated  under  the  au- 
thority of  this  section  be  designated  for  "on-the-ground"  fish  and 
wildlife  habitat  restoration  activities  projects  and  activities  directly 
related  to  impacts  resulting  from  the  construction  and  operation  of 
Federal  reclamation  projects.  Funds  authorized  by  this  section 
should  not  be  used  for  research  or  monitoring  activities,  except  for 
those  research  and  monitoring  activities  required  to  support  major 
program  activities  authorized  by  this  section. 

SECTION  9005.  COMMERCIAL  AND  RECREATION  USER  FEES 

This  section  contains  several  changes  in  law  and  programs  deal- 
ing with  entrance,  user  and  certain  commercial  fees  for  areas  ad- 
ministered by  agencies  of  the  Department  of  the  Interior,  the  For- 
est Service  and  the  Army  Corps  of  Engineers. 

On  February  17,  1993,  the  Clinton  Administration  presented  its 
'^Vision  of  Change  for  America"  budget  document  to  a  Joint  Session 
of  Congress.  This  document  proposed  a  variety  of  increased  en- 
trance and  user  fees  for  users  of  national  parks,  forests,  and  pubhc 
lands  for  fiscal  years  1994  through  1997.  For  the  Department  of 
the  Interior,  the  document  proposed  increased  entrance  fees  for 
units  of  the  National  Park  System  and  U.S.  Fish  and  Wildlife  Serv- 
ice areas,  new  authority  for  the  Bureau  of  Land  Management  to 
charge  entrance  fees,  and  racreased  fees  for  boat  laimchmg,  camp- 
groimds  and  other  special  use  permits.  For  the  Department  of  Agri- 
culture, the  docimient  proposed  new  entrance  fees  for  National 
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Recreation  Areas,  National  Monuments,  National  Volcanic  Monu- 
ments, National  Scenic  Areas  and  areas  of  concentrated  public  use 
and  increased  user  fees.  For  Army  Corps  of  Engineers  areas,  the 
document  proposed  increased  camping  fees,  the  elimination  of  the 
one  free  camping  site  per  campgroimd  and  new  charges  for  certain 
day  use  activities  such  as  boat  launching  and  swimming  sites. 

The  Committee's  recreation  fee  proposal  differs  in  several  impor- 
tant respects  from  the  Administration  proposal.  First,  it  does  not 
authorize  increases  in  the  caps  for  entrance  fees  at  National  Parks 
or  authorize  new  entrance  fees  where  none  are  charged  now.  It 
does  not  contain  authorization  for  entrance  fees  at  National  Forest 
or  Bureau  of  Land  Management  areas.  It  does  not  authorize  a  user 
fee  for  backcountry  camping  nor  does  it  allow  agencies  to  charge 
simply  for  the  use  of  picnic  tables.  Furthermore,  the  Committee 
proposal  contains  several  fees  on  commercial  users  of  public  lands 
which  were  not  contained  in  the  Administration's  bill. 

In  drafting  the  Committee's  fee  proposal,  consideration  was  given 
to  the  testimony  of  witnesses,  long-standing  policy  concerns  about 
recreation  fees  and  the  evolving  context  of  other  elements  of  the 
Administration's  budget  reconciliation  proposal.  Several  factors 
went  into  the  Committee's  decision  not  to  include  the  Administra- 
tion's proposed  increases  in  entrance  fees  to  National  Parks,  Na- 
tional Forests  and  Bureau  of  Land  Management  areas.  First,  con- 
cern was  expressed  by  witnesses  and  Members  of  the  Committee 
that  the  Administration's  fee  proposal  placed  too  large  a  burden  on 
the  park  visitors  who  are  already  paying  for  the  public  lands 
through  Federal  tax  dollars  while  ignoring  commercial  users  who 
derive  economic  benefits  from  the  use  of  national  parks,  forests  and 
public  lands.  Fees  on  commercial  operators  such  as  park  conces- 
sionaires, tour  operators,  private  utility  companies,  commimication 
tower  owners  and  others  were  not  included  in  the  Administration 
proposal.  Concern  was  expressed  that  some  of  the  entrance  fees 
proposed  in  the  Administration's  bill  were  too  high  and  that  they 
might  have  the  effect  of  discouraging  low  income  people  from  visit- 
ing parks  and  public  lands.  Concerns  also  were  expressed  that  the 
Administration's  entrance  fee  proposal  was  not  comprehensive 
enough  because  it  did  not  address  the  issues  raised  in  the  March 
1993  Inspector  General  report  on  improved  collection  or  the  reason- 
ing behind  prohibitions  on  entrance  fees  at  certain  parks.  Finally, 
the  deletion  of  the  hardrock  mining  royalty  and  grazing  fee  reform 
from  the  Administration's  reconciliation  package  called  into  ques- 
tion the  spirit  of  mutual  sacrifice  called  for  in  the  original  **Vision 
of  Change  for  America"  document  and  made  the  imposition  of  steep 
entrance  fee  increases  for  national  park,  forest  and  pubHc  land  visi- 
tors difficult  to  justify. 

SECTION  9006.  NUCLEAR  REGULATORY  COMMISSION  ANNUAL  CHARGES 

Under  permanent  law,  the  Nuclear  Regulatory  Commission 
(NRC)  is  directed  to  collect  annual  charges  from  its  licensees  that, 
when  added  to  other  amoimts  collected  by  the  Commission  (such  as 
from  the  Nuclear  Waste  Fund  for  its  activities  in  conjunction  with 
review  of  the  high-level  radioactive  waste  management  program), 
amount  to  33  percent  of  the  Commission's  costs.  Consolidated  Om- 
nibus Budget  Reconcihation  Act  of  1985,  P.L.  99-272,  §7601. 
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Section  6101  of  the  Omnibus  Budget  ReconciHation  Act  of  1990 
(P.L.  101-508)  increased  the  recovery  requirement  from  33  percent 
to  100  percent  for  fiscal  years  1991  through  1995.  Specifically,  the 
NRC  is  required  to  recover  approximately  100  percent  of  its  budget 
authority  from  three  sources:  (1)  amounts  appropriated  to  the  Com- 
mission fi-om  the  Nuclear  Waste  Fimd  established  by  section  302(c) 
of  the  Nuclear  Waste  PoHcy  Act  of  1982,  42  U.S.C.  §  10222(c);  (2) 
fees  for  services  rendered  pursuant  to  the  Independent  Offices  Ap- 
propriation Act  of  1952,  31  U.S.C.  §9701;  and  (3)  annual  charges 
on  licensees. 

The  Commission  is  directed  further  to  establish  by  rule  a  sched- 
ule of  charges  "fairly  and  equitably  allocating  the  aggregate 
amoimt  of  charges . . .  among  licensees."  Such  charges  are  to  have  "a 
reasonable  relationship  to  the  cost  of  providing  regulatory  services 
and  may  be  based  on  the  allocation  of  the  Commission's  resources 
among  licensees  or  classes  of  licensees."  JcZ.,  §  6101(c)(3). 

Questions  have  been  raised  by  both  the  Commission  and  others 
about  the  equity  of  some  of  the  fees.  For  example,  the  fees  on  NRC 
licensees  must  be  increased  to  cover  certain  NRC  activities  that  do 
not  relate  to  licensees,  such  as  international  assistance,  and  sup- 
port for  so-called  "agreement  states"  that  have  taken  over  the  regu- 
lation of  materials  licenses.  Section  2903(c)  of  the  Energy  Policy 
Act  of  1992  (P.L.  102-486)  directed  NRC  to  seek  pubUc  comments 
on  the  need  for  changes  to  its  fee  policy.  Pursuant  to  this  require- 
ment, the  Commission  recently  issued  a  proposed  rule,  on  which 
the  comment  period  expires  July  19,  1993. 

In  light  of  the  Commission's  ongoing  review  of  its  fee  policy,  the 
instant  measure  does  not  alter  the  fee  structure  established  by  the 
Omnibus  Budget  Reconciliation  Act  of  1990  (OBRA).  The  Commit- 
tee expects  to  address  the  issue  of  fee  equity  in  a  future  NRC  au- 
thorization bill.  This  language  simply  changes  the  expiration  date 
for  the  100  percent  recovery  requirement  in  the  OBRA  of  1990  from 
September  30,  1995  to  September  30,  1998. 

SECTION  9007.  RECOVERING  THE  COST  FOR  GOVERNMENT  SERVICES 

The  Committee  is  concerned  that  the  government  is  failing  to  re- 
ceive reasonable  fees  for  the  provision  of  services  as  a  result  of  bu- 
reaucratic disorganization  and  longstanding  indifference  to  the  cost 
of  providing  such  services,  often  to  commercial  interests.  The  Gen- 
eral Accoxmting  Office  (GAO)  conducted  a  review  of  fees  at  the  De- 
partment of  the  Interior  (as  well  as  at  the  Department  of  Com- 
merce) at  the  request  of  Chairman  George  Miller  and  the  then 
chairman  of  the  House  Budget  Committee,  former  Representative 
Leon  E.  Panetta,  in  March,  1990.  This  report  was  the  result  of  con- 
cern that  the  government  frequently  failed  to  collect  fees  or  modify 
fees  on  a  periodic  basis. 
GAO  found  that  the  Departments  did  not  possess  detailed  infor- 


lacked  a  centralized  system  for  developing,  reviewing  and  collecting 
fees.  As  result,  GAO  was  "unable  to  determine  whether  the  depart- 
ments are  periodically  adjusting  their  fees  to  compensate  for  infla- 
tion." The  report  "USER  FEES:  Limited  Survey  of  User  Fees  at  the 
Departments  of  Commerce  and  the  Interior,"  GAO/AFMD-90- 
53FS,  March,  1990)  noted  that  from  1959  to  1974,  Executive 
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Branch  departments  were  required  to  file  an  annual  report  with 
the  Bureau  of  the  Budget  (now  0MB)  detailing  the  fees  charged  by 
each  of  their  bureaus  and  organizational  units.  In  April,  1974,  how- 
ever, the  Nixon  Administration  discontinued  this  requirement  "be- 
cause most  of  the  fee  information  *  *  *  was  incomplete  and  inac- 
curate." 

The  potential  loss  of  revenues  to  the  Federal  Treasury  through 
the  deficient  collection  of  fees  was  estimated  by  the  President's 
Council  on  Integrity  and  Efficiency  to  be  between  $476  million  and 
$1.2  billion  annually.  Given  the  scope  of  the  deficit,  the  Committee 
believes  the  Departments  of  Energy  and  the  Interior  must  conduct 
a  thorough  review  of  services  they  provide  and  the  adequacy  of  fees 
that  are  charged,  to  cover  the  costs  of  those  services. 

SECTION  9008:  UNFUNDED  LIABILITIES  OF  THE  FEDERAL  GOVERNMENT 

This  section  requires  the  President's  annual  budget  submission 
to  include  an  estimate  of  potential  imfiinded  liabilities  of  the  Fed- 
eral government  related  to  environmental  clean-up  problems  affect- 
ing lands  or  programs  owned  or  regulated  by  the  Federal  govern- 
ment. Nothing  in  this  discussion  should  be  taken  to  establish  exist- 
ing liability  or  impose  new  liabilities  on  the  Federal  government 
where  the  existence  of  such  liability  is  uncertain  or  currently  the 
subject  of  litigation.  Among  the  potential  Federal  liabilities  that 
the  Committee  believes  should  be  considered  for  inclusion  in  the 
President's  budget  submission  are  the  following: 

Active  and  Abandoned  Mine  Sites. — One  of  the  largest  environ- 
mental remediation  costs  on  Federal  lands  will  be  cleaning  up 
abandoned  hardrock  mining  sites  under  the  Resource  Conservation 
and  Recovery  Act  (RCRA),  the  Comprehensive  Environmental  Re- 
sponse, Compensation,  and  Liability  Act  (CERCLA),  and  the  Clean 
Water  Act.  The  largest  number  of  these  sites  are  on  Bureau  of 
Land  Management  (BLM)  lands,  but  clean-up  costs  also  will  be  in- 
curred at  a  significant  number  of  mines  in  the  National  Forests, 
and  some  sites  in  Indian  coimtry.  Since  the  Bureau  of  Indian  Af- 
fairs (BIA)  has  not  undertaken  any  systematic  effort  to  assess  the 
extent  of  mine  site  problems,  no  estimates  are  available  for  the  po- 
tential extent  of  Federal  liability  on  the  lands  within  BIA's  respon- 
sibility. 

Since  1981,  26,000  plans  of  operations  for  hardrock  mining  have 
been  filed  with  BLM.  In  addition,  6,808  notices  are  "active"  for 
mines  disturbing  less  than  five  acres — ^where  no  plan  of  operations 
is  necessary.  The  Forest  Service  estimates  approximately  2,200  ac- 
tive mine  sites  on  the  National  Forests.  Both  BLM  and  the  Forest 
Service  report  large  numbers  of  abandoned  mine  sites,  mostly  un- 
identified, on  Federal  land.  The  Forest  Service  estimates  there  are 
25,000  abandoned  sites  on  National  Forests;  the  BLM  has  not  esti- 
mated the  total  on  BLM  lands,  which  might  lie  in  the  hundreds  of 
thousands.  To  date  sixty  abandoned  BLM  mine  sites  are  on  the  Na- 
tional Priorities  List  for  Superfund  cleanup  under  CERCLA.  BLM 
has  not  estimated  the  total  cost  of  cleaning  up  all  abandoned 
mines. 

BLM's  Superfiind  liabilities,  however,  may  be  dwarfed  by 
stormwater  run-off  control  under  the  Clean  Water  Act,  which  ap- 
plies to  mine  sites.  BLM  estimates  it  will  cost  $60  billion  to  iden- 
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tify  and  sample  all  mine  sites  on  BLM  land.  This  will  be  only  the 
first  step — it  will  then  cost  an  unknown  amoimt  to  trap  and  treat 
stormwater  from  the  sites  that  are  contaminating  waters  of  the 
United  States. 

Although  BIA  has  not  inventoried  mine  sites  on  Indian  trust 
lands,  it  estimates  that  the  total  clean-up  costs  for  these  sites 
might  run  in  the  $100  million  range.  In  addition,  funds  will  be  de- 
voted to  a  compensation  fund  for  miners,  many  of  them  Navajo, 
who  worked  the  uranium  mines  of  the  Southwest  from  1947  to 
1971.  Further  compensation  may  be  made  to  Navajo  families  who 
imknowingly  used  mill  tailings  as  construction  materials  on  the 
Navajo  Reservation. 

Irrigation  Drainage  Areas. — ^The  Department  of  the  Interior  has 
begun  to  remediate  sites  where  drainage  from  federally-supported 
irrigation  poses  a  substantial  hazard  to  wildlife  and  the  environ- 
ment. The  Department  has  identified  31  sites  with  potential  con- 
tamination problems.  However,  several  sites  were  eliminated  be- 
cause of  a  lack  of  data,  or  because  the  extent  of  Federal  involve- 
ment was  \mclear. 

Radioactive  Materials. — ^Although  Nuclear  Regulatory  Commis- 
sion (NRC)  licensees  bear  primary  responsibility  for  the  disposal  of 
radioactive  material,  the  government  may  face  litigation  demand- 
ing that  it  share  in  the  significant  liability  for  spent  fuel  storage 
costs  if  the  Department  of  Energy  does  not  provide  a  suitable  stor- 
age site.  In  addition,  the  NRC  and  the  states  that  have  agreements 
with  the  NRC  to  take  over  the  licensing  of  nuclear  materials  have 
issued  some  26,000  materials  licenses  to  institutions  that  handle 
radioactive  material.  The  majority  of  materials  licensees  are  re- 
quired to  assure  decommissioning  costs  as  part  of  the  licensing 
process.  The  government  pays  decommissioning  costs  only  where  a 
Federal  agency  holds  the  license.  In  some  cases,  however,  the  Fed- 
eral government  has  guaranteed  these  costs  for  its  contractors.  In 
1990,  these  commitments  totalled  between  $200  and  $300  million. 

Unexploded  Ordnance. — Certain  Federal  lands  have  been  used  by 
the  Department  of  Defense  for  training  and  testing  military  weap- 
ons, using  live  roxmds.  BLM  estimates  that  some  50,000  acres  of 
BLM  lands  are  affected  by  unexploded  ordnance.  Unexploded  ord- 
nance is  also  present  on  approximately  ten  National  Wildlife  Ref- 
uges managed  by  the  Fish  and  Wildlife  Service.  No  technology  yet 
exists  to  detect  \mexploded  subsurface  ordnance  over  a  large  area. 
As  a  result,  BLM  has  been  unable  to  identify  the  scope  of  the  prob- 
lem within  affected  lands  and  has  no  estimate  of  clean-up  costs. 

Uncapped  Oil  and  Gas  Leases.— BLM  regulates  oil  and  gas 
leases  on  all  Federal  lands — currently  93,483  wells.  A  November 
1989  DDI  Inspector  General's  report  foimd  that  oil  and  gas  lease 
operators  were  neither  classifying  wells  correctly  nor  plugging 
them  promptly  upon  closure.  BLM  estimates  that  the  number  of 
wells  in  need  of  Federal  closure  is  now  less  than  1  percent  of  the 
total  number  of  wells,  but  acknowledges  that  other  imidentified 
implugged  wells  may  exist.  In  addition,  the  Forest  Service  is  re- 
sponsible for  any  clean-up  costs  from  abandoned  or  improperly 
closed  wells  on  its  lands.  Similarly,  the  Minerals  Management 
Service  (MMS)  may  face  potential  liability  from  improperly  closed 
offshore  wells. 
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Issues  Relating  to  Alaska  Natives, — In  the  1950's  the  Federal 
Government  considered  carrying  out  the  "Project  Chariot"  scheme, 
which  would  use  nuclear  bombs  to  create  a  harbor  in  northwest 
Alaska.  Although  the  bombs  were  not  detonated,  related  activities 
left  lands  contaminated  with  nuclear  materials.  A  Federal  cleanup 
by  the  Department  of  Energy  (DOE)  is  planned  but  the  full  scope 
of  government  liability  has  not  been  determined.  The  extent  of  gov- 
ernment liability  remains  unknown  with  respect  to  Alaska  lands 
that  the  Federal  Government  contaminated  with  asbestos  and 
other  hazardous  wastes  and  later  transferred  to  Alaska  Natives. 

Hazardous  Waste  Clean-up. — ^Apart  from  the  hardrock  mine  sites 
discussed  above,  other  sources  of  hazardous  waste  contamination 
on  Federal  lands  are  known  to  exist.  Hazardous  materials  sites  on 
Federal  land  range  from  leaking  xmdergroimd  storage  tanks  to 
abandoned  sheep  dip  vats  on  trust  lands  held  for  the  Indian  tribes 
to  the  handful  of  illegal  drug  laboratories  found  on  BLM  lands  each 
month.  The  degree  of  Federal  responsibility  for  cleaning  up  these 
various  waste  sites  is  uncertain  and  has  lead  to  litigation  in  some 
cases.  The  cost  for  cleaning  up  each  site  does  not  reach  the  order 
of  magnitude  of  the  mine  sites,  but  the  number  of  potential  envi- 
ronmental hazards  may  produce  a  substantial  budget  impact,  none- 
theless. 

The  Federal  response  to  evaluating  environmental  liabilities  to 
date  has  been  piecemeal.  Many  agencies  have  started  to  compile  in- 
ventories of  polluted  sites  and  estimates  of  remediation  costs. 
Other  agencies  have  taken  an  ostrich-like  approach  to  the  problem 
hoping  it  will  vanish.  Some  agencies,  such  as  the  Bureau  of  Rec- 
lamation, have  actually  acquired  sites  with  existing  private  liability 
for  environmental  hazards. 

There  are  wide  disparities  in  agency  findings  caused  by  the  ab- 
sence of  consistent  standards  across  the  government.  Until  such 
standards  exist,  it  will  be  impossible  to  set  clean  up  priorities.  Both 
standards  and  priorities  must  be  incorporated  into  the  budget  proc- 
ess to  achieve  a  more  coherent  approach  to  natural  resource  man- 
agement and  environmental  cleanup. 

^  Section-by-Section 

SECTION  9001.  ANNUAL  DIRECT  GRANT  ASSISTANCE 

Section  9001  modifies  the  implementation  of  the  Commonwealth 
of  the  Northern  Mariana  Islands  Fxmding  Agreement  (N.M.I.)  by 
making  available  for  fiscal  year  1994,  $3  million  for  the  American 
Memorial  Park  in  the  N.M.I. ,  and  directing  that  the  remaining  $19 
million  be  held  for  capital  improvements  in  the  U.S.  insular  areas, 
subject  to  the  approval  of  the  Secretary  of  the  Interior.  It  also  sets 
conditions  for  year  assistance  for  fiscal  years  1995  through  2000. 

Subsection  (a)  repeals  the  P.L.  99-396  commitment  of 
$27,720,000  per  year  in  assistance  to  the  Northern  Mariana  Is- 
lands (N.M.I.).  Subsection  (b)  provides  definitions  for  this  section. 

Subsection  (c)(1)  commits  funding  as  follows:  Paragraph  (A)  au- 
thorizes $3  million  in  fiscal  year  1994  for  the  American  Memorial 
Park  in  the  N.M.I.  The  Park  is  intended  to  honor  those  who  lost 
their  hves  in  connection  with  World  War  Two  fighting  related  to 
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the  Marianas.  The  funds  could  only  be  spent  as  authorized  in  P.L. 
95-348. 

The  Committee  does  not  want  the  funds  to  be  used  for  more  ex- 
pansive plans  for  the  park  and  hopes  that  they  will  be  used  prior 
to  the  fiftieth  anniversary  of  the  battle  for  the  islands  next  year. 
It  encourages  the  National  Park  Service  to  consult  with  the  Amer- 
ican Battle  Monimients  Commission  concerning  the  use  of  the 
funds  for  the  following  primary  purposes:  (1)  the  erection  of  a  prop- 
er monument  to  the  American  war  dead  to  replace  the  present 
monument  which  the  Committee  feels  is  inadequate  and  (2)  for  ap- 
propriate park  entrance  gateways,  boundary  walls  and  related 
landscaping. 

Paragraph  (B)  authorizes  $19  million  in  fiscal  year  1994  for  high 
priority  capital  improvement  projects  in  American  Samoa,  Guam, 
Palau,  and  the  Virgin  Islands  as  well  as  the  N.M.I.  In  the  case  of 
the  areas  other  than  the  N.M.I. ,  the  projects  will  be  funded  after 
determinations  are  made  by  the  Secretary  of  the  Interior  and  an 
opportimity  for  review  by  this  Committee  and  the  Senate  Energy 
and  Natural  Resources  Committee  on  proposals  submitted  by  insu- 
lar governments.  It  is  intended  that  the  Secretary  will  consiilt  with 
the  committees  in  making  these  funding  determinations.  In  the 
case  of  the  N.M.I. ,  actual  congressional  approval  of  the  project 
funding  will  be  required  because  of  the  Committee's  linwillingness 
to  make  an  unlimited  commitment  of  special  assistance  to  the 
N.M.I,  at  this  time  for  the  reasons  further  explained  elsewhere  in 
this  report.  The  Interior  Inspector  General  will  be  required  to  mon- 
itor the  use  of  the  funds  provided  under  this  paragraph  as  they  are 
being  expended  and  report  by  January  1,  1995  on  how  the  funds 
were  expended. 

Paragraph  (C)  authorizes  up  to  $98  million  in  fiscal  years  1995 
through  2000  for  capital  improvement  projects  in  the  N.M.I.  The 
maximum  amounts  would  be  as  follows:  $21  million  in  fiscal  year 
1995;  $20  million  in  fiscal  year  1996;  $18  milhon  in  fiscal  year 
1997;  $16  million  in  fiscal  year  1998;  $14  million  in  fiscal  year 
1999;  and  $9  million  in  fiscal  year  2000. 

Subsection  (c)(2)  requires  the  N.M.I,  to  match  40  percent  of  the 
amount  actually  provided  by  the  Federal  Government  in  fiscal  year 
1995  for  capital  improvement  projects,  44  percent  of  the  amount 
provided  for  fiscal  year  1996,  50  percent  of  the  amoimt  provided  for 
fiscal  year  1997,  56  percent  of  the  amount  provided  for  fiscal  year 
1998,  60  percent  of  the  amount  provided  for  fiscal  year  1999,  and 
71  percent  of  the  amoimt  provided  for  fiscal  year  2000.  It  will  also 
continue  the  availability  to  the  N.M.I,  of  some  $27  million  in  inter- 
est earnings  on  assistance  provided  between  fiscal  years  1986  and 
1992.  Under  an  agreement  between  the  governor  of  the  N.M.I,  and 
the  Interior  Department's  Territorial  and  International  Affairs  Of- 
fice, these  funds  can  be  released  when  the  N.M.I,  institutes  full 
cost  recovery  rates  for  utility  services. 

Subsection  (c)(3)  requires  not  less  than  12.5  percent  of  the  total 
amount  actually  provided  the  N.M.I,  between  fiscal  years  1995  and 
2000  to  be  expended  in  the  islands  of  Rota  and  Tinian  and  at  least 
25  percent  in  the  island  of  Saipan. 
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Subsection  (c)(4)  requires  that  all  ftinds  provided  under  this  sec- 
tion will  be  subject  to  specified  regulations  applicable  to  most  Fed- 
eral grants. 

Subsection  (d)(1)  limits  the  commitment  of  funds  for  the  N.M.I, 
for  fiscal  years  1995  through  2000  to  the  amounts  specified  by  Con- 
gress by  joint  resolution.  It  also  expresses  the  intent  that  this  Com- 
mittee and  the  Senate  Energy  and  Natiiral  Resources  Committee 
report  such  a  resolution  after  considering  a  plan  referenced  in 
paragraph  (2)  and  the  reports  required  by  paragraph  (3). 

Although  the  House  and  Senate  committees  will  be  expected  to 
consider  the  findings  and  any  recommendations  in  the  required  re- 
ports in  meiking  their  determinations  on  funding,  the  findings  and 
recommendations  will  in  no  way  be  binding  on  the  Committee's  de- 
terminations. Further,  any  lack  of  the  required  information  would 
not  preclude  the  committees  from  reporting  funding  legislation. 

The  primary  purpose  of  the  reports  is  to  provide  thorough  and 
accurate  information  on  complicated  matters  to  facilitate  informed 
policy-making  by  the  Congress.  This  Committee  expects  that  the 
agencies  involved  will  make  recommendations  on  the  matters  to  be 
addressed  in  addition  to  providing  a  "status  report"  on  them.  Addi- 
tionally, the  Committee  expects  to  hear  the  position  of  the  govern- 
ment of  the  N.M.I,  and  others  concerned  on  the  matters  to  be  ad- 
dressed in  the  reports  as  well  as  the  findings  and  recommendations 
of  the  agencies. 

The  requirements  of  further  legislation  to  effectuate  the  commit- 
ment of  the  funds  and  the  requirements  for  reports  are  intended 
to  provide  the  N.M.I,  with  further  time  to  address  subjects  of  the 
reports.  These  subjects — and  the  N.M.I,  policies  regarding  them — 
have  been  of  great  concern  to  the  committee  for  some  time.  Al- 
though there  have  been  promises  to  improve  the  policies  and  some 
clear  progress  in  doing  so,  the  Committee  believes  that  the  actions 
completed  to  date  do  not  justify  further  special  Federal  assistance. 

The  Committee  wishes  to  emphasize  that  these  requirements 
would  not  compel  the  N.M.I,  to  take  any  policy  actions  which  it 
does  not  desire  to  take  or  limit  local  government  authority.  Under 
these  provisions,  the  N.M.I,  will  be  free  to  act  within  its  scope  of 
authority  as  it  wishes. 

These  provisions  also  make  clear,  however,  that  determinations 
on  special  Federal  assistance  will  take  local  policies  into  account, 
particularly  those  policies  which  conflict  with  national  policy  re- 
quirements and  principles,  those  which  are  at  variance  with  Cov-  ^ 
enant  understandings,  and  those  which  relate  to  the  N.M.I.'s  finan-  i 
cial  needs.  This  is  appropriate  since  the  special  assistance  is  be-  | 
yond  that  which  is  provided  other  areas  of  the  American  political  I 
family  and  beyond  that  which  was  required  by  the  Covenant.  i 

Subsection  (d)(2)  defines  the  plan  referenced  in  paragraph  (1)  as 
a  plan  approved  by  the  Legislature  of  the  N.M.I.  and  submitted  by  i 
the  Governor  to  the  Secretary  of  the  Interior  that  specifies  the  i 
projects  to  be  funded  in  priority  order  and  estimates  total  costs  and 
identifies  the  sources  of  all  funding  needed  for  the  projects.  It 
would  also  require  the  Secretary  of  the  Interior  to  provide  the  com- 
mittee and  the  Senate  Energy  and  Natural  Resources  Committees 
with  recommendations  on  the  plan  not  later  than  February  7,  1994. 
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Subsection  (d)(3)  requires  the  submission  of  the  following  reports 
to  the  committee  and  the  Senate  Energy  and  Natural  Resources 
Committee  not  later  than  February  7,  1994.  The  agencies  which 
would  be  required  to  conduct  the  reports  are  expected  to  consult 
with  the  Committee  on  the  scope  of  and  plans  for  the  studies,  in- 
cluding matters  to  be  addressed. 

The  Committee  will  have  equal  interest  in  the  views  of  the  gov- 
ernment and  residents  of  the  N.M.I,  and  all  others  interested  on 
the  information  presented  in  the  reports  and  the  matters  they  are 
to  address.  It  has  chosen  to  reqxiire  Federal  agencies  to  prepare  the 
reports  because  of  its  interest  in  their  perspective  and  the  positions 
of  the  Executive  Branch  and  because  the  agencies  are  responsible 
to  the  Congress.  The  agencies  which  would  be  required  to  conduct 
the  studies  were  selected  because  of  their  expertise  in  and  respon- 
sibihties  for  the  issues  concerned. 

Paragraph  (A)  requires  a  report  by  the  General  Accoiinting  Office 
on  the  totsd  effective  revenue  burden  in  the  N.M.I. ,  comparing  it 
to  the  need  for  funding  for  infrastructure  and  the  revenue  burden 
in  Guam.  Guam  was  chosen  as  a  basis  of  comparison  because  the 
Covenant  provided  that  Federal  income  tax  rates  would  apply  as 
a  local  tax  in  the  N.M.I,  "in  the  same  manner"  as  it  does  in  Guam 
and  because  Guam's  economic  circumstances  are  somewhat  similar. 
A  requirement  for  consulting  with  the  government  of  the  N.M.I,  in 
the  preparation  of  the  report  was  not  included  because  it  is  as- 
sumed that  it  will  take  place  in  any  case. 

Paragraph  (B)  requires  a  report  by  the  Interior  Department  In- 
spector General  regarding  the  N.M.I.'s  compliance  with  Inspector 
General  audit  recommendations.  In  addition  to  responses  to  the 
recommendations,  the  report  will  indicate  whether  promised  correc- 
tive actions  have  actually  been  taken.  Information  on  all  audits 
conducted  by  the  Inspector  General  is  expected  to  be  provided.  A 
requirement  for  consulting  with  the  government  of  the  N.M.I,  in 
the  preparation  of  the  report  was  not  included  because  the  Com- 
mittee assumes  that  this  will  take  place  in  any  case. 

Paragraph  (C)  requires  a  report  by  the  Secretary  of  Labor,  devel- 
oped in  consultation  with  the  government  of  the  N.M.I. ,  on  the  is- 
lands' minimum  wage  policies  in  effect  in  the  islands.  The  report 
will  assess  whether  the  wages  paid  all  classes  of  workers  are  ade- 
quate to  support  a  decent  standard  of  living,  whether  wages  are  ef- 
fectively reduced  by  the  pervasive  use  of  foreign  workers,  and 
whether  the  wage  rates  in  effect  give  businesses  in  the  N.M.I,  a 
competitive  advantage  over  businesses  elsewhere  imder  the  U.S. 
flag,  including  Guam. 

Paragraph  (D)(i)  requires  a  report  by  the  Attorney  General,  de- 
veloped in  consultation  with  the  government  of  the  N.M.I. ,  on  the 
immigration  policies  in  effect  in  the  N.M.I.  The  report  will  focus  on 
the  N.M.I.'s  policies  regarding  the  use  of  foreign  workers.  It  will  as- 
sess whether  the  use  of  so  many  alien  workers  whose  status  is  con- 
sidered non-permanent  under  N.M.I,  law  is  essential,  reasonable, 
and  fair  to  all  concerned;  whether  the  N.M.I,  is  trjdng  to  reduce  re- 
liance on  this  foreign  labor  force  and  promote  employment  of  per- 
manent residents  of  the  N.M.I,  or  other  areas  under  the  U.S.  flag 
and  citizens  of  states  in  free  association  with  the  United  States;  the 
extent  to  which  the  N.M.I,  is  building  an  economy  dependent  upon 
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non-permanent,  foreign  workers  to  perform  relatively  permanent 
jobs;  and  the  disparities  in  rights  possessed  by  relatively  long-term 
non-permanent  workers  versus  rights  enjoyed  by  permanent  resi- 
dents. 

Subparagraph  (ii)  requires  a  report  by  the  General  Accounting 
Office  on  the  social  and  economic  impacts  of  the  presence  of  the 
large  number  of  foreign  workers  in  the  N.M.I. ,  including  the  extent 
to  which  their  presence  relates  to  the  need  for  infrastructure.  The 
report  is  expected  to  assess  the  full  range  of  the  costs  and  benefits 
associated  with  the  presence  of  the  aliens,  including,  but  not  lim- 
ited to  the  costs  to  ^1  public  services,  the  revenue  related  to  their 
presence,  employment  of  local  persons  as  well  as  other  U.S.  citi- 
zens, and  other  Micronesians,  the  impacts  on  crime  and  family  life, 
and  language  and  issues  of  any  cultural  conflict. 

Paragraph  (E)  requires  a  report  by  the  Secretary  of  the  Interior 
and  the  Administrator  of  the  Environmental  Protection  Agency  on 
the  compliance  by  the  government  of  the  N.M.I,  with  Federal  envi- 
ronmental requirements. 

SECTION  9002.  NET  RECEIPTS  SHARING 

This  legislation  directs  the  Secretary  to  deduct  50  percent  of  the 
costs  of  administering  the  mineral  leasing  programs  from  the  gross 
receipts  of  such  programs  prior  to  statutory  disbursement  to  the 
States  and  the  Federal  Treasury. 

Section  9002  amends  Section  35  of  the  Mineral  Leasing  Act  by 
striking  the  last  sentence  and  creating  a  subsection  (a)  and  adding 
a  new  subsection  (b). 

Paragraph  (1)  of  Subsection  (b)  directs  the  Secretary  to  deduct  50 
percent  of  the  portion  of  enacted  appropriations  for  the  preceding 
year  allocable  to  the  administration  and  enforcement  of  the  Min- 
eral Leasing  Act  prior  to  disbursement.  Such  deductions  would  be 
in  approximately  equal  amoxmts  each  month. 

Paragraph  (2)  provides  the  formula  for  calculating  the  proportion 
of  the  deduction  allocable  to  each  State. 

Paragraph  (3)  provides  that  in  the  event  the  deduction  allocable  , 
to  a  State  in  one  month  exceeds  the  disbursement  due  the  State 
in  that  month,  the  cost  recovery  amount  would  be  carried  forward 
and  deducted  in  subsequent  months. 

Paragraph  (4)  provides  that  all  amounts  deducted  imder  this 
subsection  from  monies  otherwise  payable  to  a  State  would  be  cred- 
ited to  miscellaneous  receipts  in  the  Treasury.  p 

SECTION  9003.  HARD  ROCK  MINING  CLAIM  MAINTENANCE  FEE  I 

The  legislation  authorizes  permanently  charging  a  $100  per  i 
claim  maintenance  fee  in  lieu  of  the  annual  work  assessment.  In  ! 
addition,  the  legislation  allows  the  Secretary  to  waive  or  reduce  the 
fee  for  certain  claimants.  Finally,  the  legislation  requires  the  pay-  t 
ment  of  a  $25  location  fee  for  all  new  claims.  I 

Subsection   (a)(1)  provides   that  the   claim  holder  of  each  i 
unpatented  mining  claim,  mill  or  tunnel  site  located  pursuant  to 
the  general  mining  laws  would  pay  to  the  Secretary  or  his  designee 
for  each  assessment  year  a  fee  of  $100  per  claim.  The  claim  main- 
tenance fee  replaces  the  annual  work  requirement  in  the  1872  Min- 
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ing  Law  and  the  related  filing  requirements  in  Section  314(a)  and 
(c)  of  the  Federal  Land  Policy  aind  Management  Act. 

Subsection  (a)(2)  requires  that  for  each  mining  claim,  mill  or  tun- 
nel site  located  after  the  date  of  enactment  of  this  bill,  a  location 
fee  of  $25  would  be  paid  to  the  Secretary. 

Subsection  (b)  requires  that  the  claim  maintenance  fee  be  paid 
prior  to  the  commencement  of  the  assessment  year,  except  when 
the  claim  is  located  the  claimant  shall  pay  the  maintenance  fee  at 
the  time  of  location.  The  location  fee  shall  be  paid  within  90  days 
of  the  date  of  location. 

The  Committee  notes  that  no  provision  is  made  for  pro-rating  the 
claim  maintenance  fee  for  the  year  in  which  the  claim  is  located 
and  recorded.  In  addition  to  eliminating  the  added  cost  associated 
with  pro-rating  a  $100  fee,  it  is  believed  that  this  approach  will 
discourage  individuals  from  "dropping"  claims  on  August  31  and  re- 
locating the  same  claim  on  September  1  of  each  assessment  year. 

Subsection  (c)  provides  that  the  Secretary  would  deposit  monies 
received  imder  this  bill  as  miscellaneous  receipts  in  the  Treasury. 

Subsection  (d)  provides  that  the  co-ownersMp  provisions  of  the 
Mining  Law  of  1872  (section  2324)  shall  remain  in  effect  with  re- 
spect to  mining  claims  subject  to  such  provisions  except  that  an- 
nual claim  maintenance  fee  shall  be  paid  in  lieu  of  the  annual  work 
requirements. 

Subsection  (e)  provides  that  failure  to  make  the  annual  payment 
or  location  fee  within  the  prescribed  time  frames  would  conclu- 
sively constitute  forfeiture  of  the  unpatented  mining  claim,  mill  or 
tunnel  site  at  noon  on  the  date  the  payment  is  due. 

Subsection  (f)  provides  that  nothing  in  the  bill  would  change  or 
modify  the  requirements  of  section  314(b)  of  the  Federal  Land  Pol- 
icy and  Management  Act  or  the  requirements  of  section  314(c)  of 
that  Act  as  it  relates  to  filings  reqmred  by  section  314(b). 

Subsection  (g)  directs  the  Secretary  to  promulgate  regulations  to 
carry  out  the  purposes  of  this  section  as  soon  as  practicable  after 
enactment  of  this  bill. 

Subsection  (h)  directs  the  Secretary  to  adjust  the  claim  mainte- 
nance fees  every  5  years  following  the  date  of  enactment  of  this 
bill,  or  more  frequently  if  the  Secretary  determines  a  more  frequent 
adjustment  is  reasonable,  to  reflect  changes  in  the  purchasing 
power  of  the  dollar.  The  Secretary  shall  provide  notice  to  claimants 
of  any  such  adjustment  no  later  than  July  1  of  any  year  in  which 
the  adjustment  is  made.  A  fee  adjustment  \mder  this  paragraph 
shall  begin  to  apply  the  first  assessment  year  after  the  adjustment 
is  made. 

Subsection  (i)  provides  that  this  section  would  not  apply  to  any 
oil  shale  claims  for  which  a  fee  is  required  to  be  paid  under  section 
2511(e)(2)  of  the  Energy  of  PoUcy  Act  of  1992. 

Subsection  (j)(l)  provides  exceptions  for  claim  holders  of  fewer 
that  50  claims.  A  claimant  could  be  eligible  for  a  waiver  or  reduc- 
tion of  the  claim  maintenance  fees  imposed  under  this  section  if  the 
claimant  certifies  in  writing  to  the  Secretary  that  on  the  date  the 
payment  was  due  that  the  claimant  and  all  related  parties  held  not 
more  than  50  mining  claims,  mill  or  tiinnel  sites,  or  any  combina- 
tion thereof;  and  had  performed  $100  worth  of  assessment  work 
sufficient  to  maintain  the  claims,  except  that  claimants  holding 
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claims  in  areas,  such  as  National  Parks,  where  annual  assessment 
work  has  been  specifically  waived  by  other  statute,  would  not  be  \ 
required  to  perform  such  assessment  work. 
Subsection  (j)(2)  defines  the  term  *liolder". 

Subsection  Q)(S)  provides  that  the  Secretary  may  waive  the  claim  I 
maintenance  fee  imposed  imder  this  section  in  its  entirety  for  10 
or  fewer  claims  held  by  a  claimant  eligible  under  paragraph  (1). 
Further,  the  Secretary  may  reduce  the  claim  maintenance  fee  to 
$25  for  each  claim  in  excess  of  10  and  less  than  50  for  claimants 
eligible  under  paragraph  1. 

Subsection  (j)(4)  amends  the  1872  Mining  Law  to  conform  with 
this  section. 

Subsection  (j){5)  provides  that  any  unpatented  mining  claim  for 
which  a  waiver  or  reduction  has  been  granted  would  continue  to  be 
subject  to  the  filing  requirements  contained  in  section  314(a)  and 
(c)  of  the  Federal  Land  PoHcy  Management  Act  of  1976. 

Subsection  (k)  provides  that  this  section  would  take  effect  with 
respect  to  assessment  years  beginning  after  August  31,  1994. 

SECTION  9004.  FEDERAL  IRRIGATION  WATER  SURCHARGE  > 

Subsection  9004(a)  states  that  Congress  has  found  that  the  con-  J 
struction  and  operation  of  Federal  reclamation  projects  have  had 
various  effects  on  streams,  habitat,  water  quality,  and  that  these 
projects  have  caused  adverse  effects  on  fish  and  wildlife  resources. 
The  restoration  of  these  affected  resource  values  is  the  responsibil- 
ity of  the  beneficiaries  of  such  projects.  Four  purposes  are  de- 
scribed: incorporating  restoration  into  the  annual  operation  and 
maintenance  responsibilities  of  projects;  setting  up  a  mechanism 
for  pa3dng  for  restoration  work;  moving  quickly  to  restore  depleted  , 
populations  of  indigenous  fish  and  wildlife;  and,  encouraging  more  [ 
efficient  water  use. 

Subsection  9004(b)  requires  those  individuals  or  non-Federal  en-  ; 
tities  who  receive  water  fi'om  Federal  reclamation  projects  or  cer- 
tain Corps  of  Engineers  projects  to  pay  £in  annual  operation  and  ' 
maintenance  charge.  This  charge  applies  to  all  water  users,  and  is 
in  addition  to  any  and  all  other  charges  currently  paid  for  project  : 
water  service  or  repayment.  This  is  to  be  a  fi-ee-standing  operation  < 
and  maintenance  charge,  and  it  is  not  to  be  reduced  or  deferred  for 
any  reason,  nor  is  it  to  have  any  effect  on  other  debts  or  obligations  i 
of  the  water  users.  Payments  assessed  and  collected  under  this  sec- 
tion also  may  not  be  credited  to  other  debts  or  charges  owed.  The  ^ 
Secretary  of  the  Interior  is  authorized  to  establish  the  terms,  condi- 
tions, and  procedures  to  assess  and  collect  the  new  operation  and 
maintenance  charge.  The  charges  assessed  and  collected  must  be 
sufficient  to  yield  at  least  $10,000,000  annually  in  the  years  1994, 
1995,  and  1996,  and  at  least  $15,000,000  annually  thereafter. 
Water  users  in  the  Central  Valley  Project,  California,  are  exempt 
from  these  charges. 

Subsection  9004(c)  establishes  in  the  Treasury  of  the  United  i 
States  the  "Natural  Resources  Restoration  Fund".  Payments  col- 
lected under  section  9004(b)  shall  be  deposited  into  this  fund,  and 
shall  be  available,  subject  to  appropriation,  for  the  benefit  of  fish  \ 
and  wildlife  resources,  including  habitat,  affected  by  construction  ^ 
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and  operation  of  the  water  development  projects  referred  to  in  this 
section. 

Subsection  9004(d)  provides  that,  for  the  purposes  of  this  section, 
Indian  tribes  and  certain  individual  Indian  beneficial  owners  of 
land  shall  be  considered  "Federal  entities". 

Subsection  9004(e)  provides  that  section  9004  shall  constitute  an 
amendment  of  and  a  supplement  to  the  Federal  reclamation  laws. 

SECTION  9005.  COMMERCIAL  AND  RECREATION  USER  FEES 

Subsection  9005  (a)(1)  amends  the  recreation  use  fee  provisions 
of  the  Land  and  Water  Conservation  Fund  in  several  ways.  First, 
it  deletes  the  prohibition  on  charging  for  boat  ramps  or  boat 
laimching  facilities  at  outdoor  recreation  sites.  It  retains  the  cur- 
rent prohibition  on  charging  user  fees  either  singly  or  in  combina- 
tion for  drinking  water,  wayside  exhibits,  roads,  overlook  sites,  visi- 
tor centers,  scenic  drives,  toilet  facilities  and  picnic  tables.  It 
changes  the  minimum  requirements  for  charging  for  overnight 
camping  to  require  that  a  majority  of  the  requirements  in  existing 
law  be  met  rather  than  all  of  them.  Any  combination  totalling  five 
of  the  following  eight  criteria  is  sufficient  to  allow  for  a  charge  for 
overnight  camping:  tent  or  trailer  spaces,  drinking  water,  access 
roads,  refuse  containers,  toilet  facilities,  fee  collection  by  an  em- 
ployee or  agent  of  the  Federal  agency  operating  the  facility,  reason- 
able visitor  protection  and  devices  for  containing  a  campfire  where 
campfires  are  permitted.  The  Committee  is  aware  of  the  long- 
standing practice  of  using  fee  collection  boxes  at  campgrounds  and 
considers  such  devices  to  be  adequate  to  meet  the  requirement  of 
fee  collection.  Day  use  charges  can  be  imposed  for  specialized  out- 
door recreation  sites  such  as  swimming  sites,  boat  launch  facilities 
and  managed  parking  lots  at  Department  of  the  Interior,  Forest 
Service  and  Army  Corps  of  Engineers  outdoor  recreation  sites.  The 
agencies  managing  such  areas  have  a  certain  amount  of  discretion 
to  decide  where  such  day  use  charges  are  appropriate.  While  au- 
thority was  requested,  the  Committee  did  not  authorize  for  there 
to  be  a  specific  charge  for  the  use  of  picnic  tables. 

Subsection  9005(a)  repeals  the  requirement  that  there  be  one 
free  campground  at  each  lake  or  reservoir  managed  by  the  Army 
Corps  of  Engineers. 

Subsection  9005(a)(2)  is  a  conforming  amendment  which  repeals 
certain  limitations  on  the  Army  Corps  of  Engineers  from  charging 
user  fees  at  Army  Corps  of  Engineers  lakes  and  reservoirs.  The 
Committee  notes  that  the  legislative  language  proposed  to  be  re- 
pealed is  duplicative  of  that  found  in  the  Land  and  Water  Con- 
servation Fund  Act.  The  repeal  of  this  section  does  not  authorize 
the  Army  Corps  of  Engineers  to  charge  entrance  or  admission  fees 
to  Corps  projects.  Section  4(a)  of  the  Land  and  Water  Conservation 
Fund  Act  clearly  states  that  entrance  and  admission  fees  shall  only 
be  charged  at  designated  units  of  the  National  Park  System  and 
National  Recreation  Areas  administered  by  the  Department  of  Ag- 
riculture. 

Subsection  9005(b)  authorizes  the  Secretaries  of  Agriculture  and 
the  Interior  to  deduct  from  the  special  accoimt  fee  receipts  equal 
to  the  additional  fee  collection  costs  for  that  fiscal  year.  These 
funds  shall  be  available  without  further  appropriation  to  cover  the 
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additional  costs  directly  associated  with  fee  collection  such  as  per- 
sonnel and  infrastructure.  The  Committee  believes  that  Federal  j 
agencies  and  their  employees  will  be  better  motivated  to  collect  fees 
efficiently  when  they  know  that  those  activities  will  not  detract 
from  other  important  employee  functions.  The  Committee  intends  | 
that  nothing  in  this  subsection  shall  prevent  the  use  of  fees  col- 
lected in  other  parks  to  fund  start-up  costs  for  parks  that  do  not 
now  charge  entrance  fees.  The  Committee  believes  that  the  en- 
hanced collection  ability  will  generate  adequate  funding  to  allow  for 
collection  at  new  areas  where  such  fees  are  currently  authorized 
but  not  charged  such  as  Lake  Mead  National  Recreation  Area  and 
Glen  Canyon  National  Recreation  Area.  The  Committee  expects 
very  high  standards  of  accountability  for  these  deducted  fee  coUec-  i 
tion  funds  by  the  National  Park  Service. 

Subsection  9005(c)  requires  a  one-time  administrative  processing 
fee  of  $10  for  issuance  of  a  lifetime  nontransferable  Golden  Age 
Passport,  already  provided  for  in  existing  law,  to  admit  its  holder  ^ 
and  accompanying  spouse  to  National  Park  System  units.  The 
Committee  adopted  an  amendment  to  add  this  fee  in  order  to  offset 
the  revenue  reduction  resulting  from  the  Committee's  deletion  of 
provisions  to  enforce  the  existing  requirement  that  commercial 
radio  and  television  broadcasters  pay  the  fair  market  value  for  use 
of  Federal  lands  for  transmission  facilities. 

Subsection  9005(d)  directs  the  Secretary  of  the  Interior  to  impose 
and  collect  an  annual  fee  for  the  use  and  occupancy  of  any  right- 
of-way  through  any  national  park  system  xmit  for  which  a  permit 
has  been  issued  by  the  Secretary  pursuant  to  any  general  or  spe- 
cific statutory  right  of  way  authority  whether  issued  before  or  after 
the  enactment  of  this  Act  or  for  any  other  right-of-way  allowed  as 
of  the  date  of  enactment  of  this  Act.  The  amount  of  the  annual  fee 
shall  be  equal  to  the  fair  market  rental  value  as  determined  by  the 
Secretary  and  the  fair  market  value  shall  be  reviewed  and  revised 
if  necessary  at  least  every  three  years.  I 

Subsection  9005(e)  directs  the  Secretary  of  the  Interior  to  estab- 1 
Hsh  prior  to  Fiscal  Year  1994  a  commercial  tour  use  fee  to  be  im- 
posed on  each  vehicle  or  aircraft  entering  a  unit  or  the  airspace  of 
a  unit  of  the  National  Park  System  for  which  an  admission  fee  is 
charged  for  the  purpose  of  providing  commercial  tour  services  with- 
in the  xinit  or  the  airspace  of  the  xmit.  The  Section  authorizes  the 
Secretary  to  establish  the  amount  of  the  fee  and  includes  mini- 
mums  based  on  the  passenger  capacity  of  the  vehicle  or  aircraft.  It 
authorizes  the  Secretary  to  periodically  increase  the  fee  as  he 
deems  necessary  and  justifiable  and  it  exempts  organized  school , 
groups  and  other  educational  outings  from  the  fee.  Vehicles  andi 
aircraft  xmder  a  concessions  contract  are  also  exempt. 

The  Committee  intends  the  commercial  tour  use  fee  to  apply  only 
to  transportation  services  for  which  the  sole  or  primary  purpose  is 
to  provide  tour  services  within  the  unit  or  the  airspace  of  the  park. 
The  Committee  does  not  intend  the  fee  to  apply  to  airlines  trans- 
porting passengers  between  destinations  outside  of  the  park  which 
happen  to  fly  over  a  park  xmit.  The  fee  should  only  apply  to  aerial 
tours  which  are  organized  for  the  primary  purpose  of  viewing  the 
park  such  as  those  which  now  exist  at  Grand  Canyon  National  r 
Park  and  at  various  national  park  units  in  Hawaii.  Likewise,  buses 
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or  other  commercial  tour  vehicles  which  are  not  providing  tour 
services  at  the  time  they  enter  the  park  should  not  be  charged  the 
fee. 

The  Committee  intends  the  Secretary  to  treat  the  commercial 
to\ir  use  fee  for  vehicles  in  the  same  way  it  treats  the  admission 
fee  for  a  single  visit  under  section  4(a)(2)  of  the  Land  and  Water 
Conservation  Fiind  Act.  Thus  the  commercial  tour  use  fee  means 
more  or  less  a  continuous  stay  within  a  designated  area  with  exits 
and  reentries  authorized  for  a  period  of  from  one  to  fifteen  days, 
such  period  to  be  defined  by  the  administering  Secretary  based 
upon  a  determination  of  the  period  of  time  reasonably  and  ordi- 
narily necessary  for  a  single  visit. 

For  the  purpose  of  assessing  a  commercial  tour  use  fee,  the  Com- 
mittee intends  "airspace"  to  mean  that  area  above  or  adjacent  to 
the  land  surface  of  a  unit  of  the  National  Park  System,  identified 
by  the  National  Park  Service  in  consultation  with  the  Federal 
Aviation  Administration  for  each  unit  of  the  National  Park  System 
in  or  adjacent  to  which  commercial  air  tours  are  operating  or  may 
operate.  The  Committee  does  not  intend  this  authority  to  interfere 
in  any  way  with  the  Federal  Aviation  Administration's  jurisdiction 
or  authority  to  regulate  air  travel. 

The  Committee  notes  the  impact  that  commercial  toxir  services 
can  have  on  park  resources.  These  impacts  include  erosion  of  park 
roads,  overburdening  of  sanitary  facihties,  degradation  of  air  qual- 
ity which  leads  to  increased  maintenance  costs  and  excess  noise. 
The  Committee  notes  that  over  137,000  commercial  tour  buses  en- 
tered into  admission  fee  parks  in  1992.  In  the  National  Parks 
Overflights  Act  of  1987,  Congress  recognized  that  "noise  associated 
with  aircraft  overflights  at  the  Grand  Canyon  National  Park  is 
causing  a  significant  adverse  effect  on  the  natural  quiet  and  experi- 
ence of  the  park."  Tour  operators  generate  their  revenues  by  selling 
national  parks  as  a  destination  and  a  modest  fee  is  a  reasonable 
and  justifiable  means  of  addressing  the  impacts  they  have  on  park 
resources  and  personnel.  The  current  system  of  Commercial  Use 
Licenses  is  not  consistently  enforced  and  does  not  address  issues 
such  as  the  frequency  of  park  usage  or  the  size  of  the  vehicle. 

The  Committee  does  not  intend  nor  beUeve  that  this  fee  will  dis- 
courage group  transportation  to  national  park  \inits.  The  small 
amount  of  the  fee  in  comparison  to  the  overall  charge  for  such 
tours  is  not  likely  to  be  a  determining  factor  in  whether  to  take  a 
bus  tour  or  travel  in  a  private  vehicle.  The  Committee  will  monitor 
the  effects  of  this  fee  closely  and  if  it  is  determined  that  the  com- 
mercial tour  fee  is  discouraging  group  travel  then  it  may  reconsider 
it. 

Subsection  9005(f)  provides  for  payment  of  fair  market  value,  as 
determined  by  the  Secretary  of  the  Interior  or  Secretary  of  Agri- 
culture, for  use  of  BLM-managed  pubUc  lands  and  National  Forest 
lands  for  commercial  telephone  transmission  facilities.  To  enforce 
this  requirement  of  existing  law,  payment  of  the  fair  market  value 
fee  will  be  a  prerequisite  to  continued  effectiveness  of  permits  for 
such  use  of  affected  Federal  lands.  The  Committee  adopted  an 
amendment  to  delete  a  similar  enforcement  provision  for  commer- 
cial radio  and  television  facilities,  but  intends  to  revisit  that  issue 
in  this  Session  of  Congress. 
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SECTION  9006.  NUCLEAR  REGULATORY  COMMISSION  ANNUAL  CHARGES 

This  section  extends  the  current  requirement  that  the  Nuclear 
Regulatory  Commission  recover  100  percent  of  its  budget  through 
Nuclear  Waste  Fund  appropriations,  fees  for  services,  and  annual 
charges  for  fiscal  years  1996  through  1998. 

SECTION  9007.  RECOVERING  THE  COST  FOR  GOVERNMENT  SERVICES 

This  section  directs  the  Secretaries  of  the  Interior  and  Energy  to 
provide  the  appropriate  committees  of  the  Congress  by  January  1, 
1994  with  a  report  that  details  all  fees,  penalties  and  other  charges 
levied  by  his  or  her  respective  department,  including  mechanisms 
for  periodically  reviewing  and  modifying  those  fees  to  assure  that 
all  government  costs  are  recovered.  The  bill  also  directs  the  sec- 
retaries to  identify  services  for  which  no  fee  is  ciirrently  charged, 
and  to  implement  a  fee  adequate  to  cover  the  cost  of  provision  of 
the  service  beginning  in  fiscal  year  1995.  Lastly,  each  secretary  is 
directed  to  establish  procedures  to  assure  that  ail  fees  levied  by  the 
department  are  periodically  reviewed  and  modified  to  reflect  the 
cost  of  provision  of  the  service. 

SECTION  9008.  UNFLTNDED  LL^ILITIES  OF  THE  FEDERAL  GOVERNMENT 

This  section  requires  that  the  President's  annual  budget  submis- 
sion include  an  estimate  of  imfunded  future  liabilities  of  the  Fed- 
eral Government.  The  estimate  should  include  known  future  liabil- 
ities, such  as  environmental  clean-up  costs  for  Federal  lands,  as 
well  as  less  certain  potential  liabilities,  such  as  shared  Federal  re- 
sponsibility for  certain  Superfund  sites.  The  estimate  will  nec- 
essarily be  inexact,  because  Federal  liability  is  subject  to  current 
or  future  litigation  in  many  cases.  The  budget  submission  should 
acknowledge  situations  in  which  judgments  have  been  made  re- 
garding potential  future  imposition  of  liability,  or  in  which  liability 
is  contingent  upon  the  determination  of  legal  issues. 

Legislative  History  and  Committee  Recommendation 

On  May  12,  1993,  the  Committee  on  Natural  Resources  consid- 
ered and  marked-up  the  text  of  Title  IX,  Committee  on  Natural  Re- 
sources Reconciliation  for  fiscal  year  1994  to  satisfy  the  reconcili- 
ation targets  assigned  to  the  Committee  by  the  Budget  Resolution. 
The  Committee  ordered  the  text  to  be  favorably  reported,  as 
amended,  to  the  Committee  on  the  Budget  by  a  vote  of  27  yeas  and 
14  nays. 

Changes  in  Existing  Law  Made  by  Title  DC  of  the  Bill,  as 

Reported 

In  compliance  with  clause  3  of  rule  XIII  of  the  Rules  of  the  House  \ 
of  Representatives,  changes  in  existing  law  made  by  the  bill,  as  re- 
ported, are  shown  as  follows  (existing  law  proposed  to  be  omitted 
is  enclosed  in  black  brackets,  new  matter  is  printed  in  italic,  exist- 
ing law  in  which  no  change  is  proposed  is  shown  in  roman): 
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ACT  OF  MARCH  24,  1976 

JOINT  RESOLUTION  To  approve  the  "Covenant  To  Establish  a  Commonwealth  of 
the  Northern  Mariana  Islands  in  Political  Union  with  the  United  States  of  Amer- 
ica", and  for  other  purposes. 

ilfi  Ht  ilfi  H:  il/:  illfi 

[Sec.  3.  Pursuant  to  section  701  of  the  foregoing  Covenant,  en- 
actment of  this  section  shall  constitute  a  commitment  and  pledge 
of  the  full  faith  and  credit  of  the  United  States  for  the  pa5mnient  of 
$228  miUion  at  guaranteed  annual  amounts  of  direct  grant  assist- 
ance for  the  Government  of  the  Northern  Mariana  Islands  for  an 
additional  period  of  seven  fiscal  years  after  the  expiration  of  the 
initial  seven-year  period  specified  in  section  702  of  said  Covenant, 
which  assistance  shall  be  provided  according  to  the  schedule  of 
payments  contained  in  the  Agreement  of  the  Special  Representa- 
tives on  Future  United  States  Financial  Assistance  for  the  Govern- 
ment of  the  Northern  Mariana  Islands,  executed  July  10,  1985,  be- 
tween the  special  representative  of  the  President  of  the  United 
States  and  the  special  representatives  of  the  Governor  of  the 
Northern  Mariana  Islands.  The  islands  of  Rota  and  Tinian  shall 
each  receive  no  less  than  a  Vs  share  and  the  island  of  Saipan  shall 
receive  no  less  than  a  V4  share  of  annualized  capital  improvement 
project  funds,  which  shall  be  no  less  than  80  per  centum  of  the  cap- 
ital development  funds  identified  in  the  schedule  of  pa5niients  in 
paragraph  2  of  part  II  of  the  Agreement  of  the  Special  Representa- 
tives. Funds  shall  be  granted  according  to  such  regulations  as  are 
applicable  to  such  grants. 

[Sec.  4.  (a)  Section  704(c)  of  the  foregoing  Covenant  shall  not 
apply  to  the  Federal  financial  assistance  which  is  provided  to  the 
Government  of  the  Northern  Mariana  Islands  pursuant  to  section 
3  of  this  Act. 

[(b)  Upon  the  expiration  of  the  period  of  Federal  financial  assist- 
ance which  is  provided  to  the  Government  of  the  Northern  Mariana 
Islands  pursuant  to  section  3  of  this  Act,  payments  of  direct  grant 
assistance  shall  continue  at  the  annual  level  provided  for  the  last 
fiscal  year  of  the  additional  period  of  seven  fiscal  years  until  Con- 
gress otherwise  provides  by  law.] 


SECTION  35  OF  THE  MINERAL  LEASING  ACT 

Sec.  35.  (a)  In  General. — ^All  money  received  from  sales,  bo- 
nuses, royalties  including  interest  charges  collected  under  the  Fed- 
eral Oil  and  Gas  Royalty  Management  Act  of  1982,  and  rentals  of 
the  public  lands  under  the  provisions  of  this  Act  and  the  Geo- 
thermal  Steam  Act  of  1970,  shall  be  paid  into  the  Treasury  of  the 
United  States;  and,  subject  to  subsection  (b),  50  per  centum  thereof 
shall  be  paid  by  the  Secretary  of  the  Treasury  to  the  State  other 
than  Alaska  within  the  boundaries  of  which  the  leased  lands  or  de- 
posits are  or  were  located;  said  moneys  paid  to  any  of  such  States 
on  or  after  January  1,  1976,  to  be  used  by  such  State  and  its  sub- 
divisions, as  the  legislature  of  the  State  may  direct  giving  priority 
to  those  subdivisions  of  the  State  socially  or  economically  impacted 
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by  development  of  minerals  leased  imder  this  Act,  for  (i)  planning, 
(ii)  construction  and  maintenance  of  public  facilities,  and  (iii)  provi- 
sion of  public  service;  and  excepting  those  from  Alaska,  40  per  cen- 
tum thereof  shall  be  paid  into,  reserved,  appropriated,  as  part  of  . 
the  reclamation  fund  created  by  the  Act  of  Congress  known  as  the  j 
Reclamation  Act,  approved  June  17,  1902,  and  of  those  from  Alaska  \ 
as  soon  as  practicable  after  March  31  and  September  30  of  each  j 
year,  90  per  centum  thereof  shall  be  paid  to  the  State  of  Alaska  j 
for  disposition  by  the  legislature  thereof:  Provided,  That  all  moneys 
which  may  accrue  to  the  United  States  under  the  provisions  of  this  ( 
Act  and  the  Geothermal  Steam  Act  of  1970  from  lands  within  the  ! 
naval  petroleum  reserves  shall  be  deposited  in  the  Treasury  as 
"miscellaneous  receipts",  as  provided  by  the  Act  of  Jxme  4,  1920  (41 
Stat.  813),  as  amended  June  30,  1938  (52  Stat.  1252).  All  moneys 
received  under  the  provisions  of  this  Act  and  the  Geothermal 
Steam  Act  of  1970  not  otherwise  disposed  of  by  this  section  shall 
be  credited  to  miscellaneous  receipts.  Pa)nnents  to  States  under  j 
this  section  with  respect  to  any  moneys  received  by  the  United  | 
States,  shall  be  made  not  later  than  the  last  business  day  of  the 
month  in  which  such  moneys  are  warranted  by  the  United  States 
Treasury  to  the  Secretary  as  having  been  received,  except  for  any 
portion  of  such  moneys  which  is  imder  challenge  and  placed  in  a  I 
suspense  accoimt  pending  resolution  of  a  dispute.  Such  warrants 
shall  be  issued  by  the  United  States  Treasury  not  later  than  10  i 
days  after  receipt  of  such  moneys  by  the  Treasury.  Moneys  placed 
in  a  suspense  account  which  are  determined  to  be  payable  to  a 
State  shall  be  made  not  later  than  the  last  business  day  of  the 
month  in  which  such  dispute  is  resolved.  Any  such  amount  placed 
in  a  suspense  account  pending  resolution  shall  bear  interest  until 
the  dispute  is  resolved.  [In  determining  the  amount  of  payments 
to  States  under  this  section,  the  amount  of  such  pa3nnents  shall  not 
be  reduced  by  any  administrative  or  other  costs  incurred  by  the 
United  States.] 

(b)  Administrative  Costs  ~(1)  In  calculating  the  amount  to  be  \ 
paid  to  each  State  during  any  fiscal  year  under  this  section  and  i 
under  other  provisions  of  law  requiring  payment  to  a  State  of  any 
revenues  derived  from  the  leasing  of  any  other  onshore  lands  or  in-  t 
terest  in  land  owned  by  the  United  States  for  the  production  of  the  'i 
same  types  of  minerals  as  are  leasable  under  this  Act  or  for  the  pro-  r 
duction  of  geothermal  steam,  prior  to  the  division  and  distribution  t 
of  such  leasing  receipts  between  the  States  and  the  United  States,  i 
the  Secretary  shall  deduct  50  percent  of  the  portion  of  the  enacted 
appropriations  of  the  Department  of  the  Interior  and  of  other  de- 
partments and  agencies  of  the  United  States  for  the  preceding  fiscal 
year  allocable  to  the  administration  and  enforcement  of  this  Act  and  i 
such  other  provisions  of  law.  Such  deduction  shall  be  in  approxi-  i 
mately  equal  amounts  each  month  (subject  to  paragraph  (3)).  c 

(2)  The  proportion  of  the  deduction  required  under  paragraph  (1)  \ 
which  is  allocable  to  each  State  shall  be  a  percentage  of  the  total  i 
deduction  allocable  to  all  States.  The  percentage  shall  be  deter-  ii 
mined  by  dividing — 

(A)  the  monies  disbursed  to  the  State  during  the  preceding  t 
fiscal  year  under  the  provisions  of  this  section  and  the  other 
provisions  of  law  referred  to  in  paragraph  (1),  by 
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(B)  the  total  money  disbursed  to  all  States  during  that  fiscal 
year  under  such  provisions. 

(3)  If  the  amount  otherwise  deductible  under  this  subsection  in 
any  month  from  the  portion  of  revenues  to  be  distributed  to  a  State 
exceeds  the  amount  payable  to  the  State  during  that  month,  any 
amount  exceeding  the  amount  payable  shall  be  carried  forward  and 
deducted  from  amounts  payable  to  the  State  in  subsequent  months. 

(4)  All  amounts  deducted  under  this  subsection  from  monies  oth- 
erwise payable  to  a  State  shall  be  credited  to  miscellaneous  receipts 
in  the  Treasury. 


SECTION  2324  OF  THE  REVISED  STATUTES 

Sec.  2324.  The  miners  of  each  mining-district  may  make  regula- 
tions not  in  conflict  with  the  laws  of  the  United  States,  or  with  the 
laws  of  the  State  or  Territory  in  which  the  district  is  situated,  gov- 
erning the  location,  manner  of  recording,  amount  of  work  necessary 
to  hold  possession  of  a  mining-claim,  subject  to  the  following  re- 
quirements: The  location  must  be  distinctly  marked  on  the  ground 
so  that  its  boundaries  can  be  readily  traced.  All  records  of  mining- 
claims  hereafter  made  shall  contain  the  name  or  names  of  the  loca- 
tors, the  date  of  the  location,  and  such  a  description  of  the  claim 
or  claims  located  by  reference  to  some  natural  object  or  permanent 
monument  as  will  identify  the  claim.  On  each  claim  located  after 
the  tenth  day  of  May,  eighteen  hundred  and  seventy-two,  for  which 
a  waiver  of  the  maintenance  fee,  or  a  reduced  maintenance  fee, 
under  section  9003  of  the  Omnibus  Budget  Reconciliation  Act  of 
1993  has  been  granted  under  subsection  (j)  of  that  section,  and  until 
a  patent  has  been  issued  therefor,  not  less  than  one  hundred  dol- 
lars' worth  of  labor  shall  be  performed  or  improvements  made  dur- 
ing each  year.  On  all  claims  located  prior  to  the  tenth  day  of  May, 
eighteen  hundred  and  seventy-two,  ten  dollars'  worth  of  labor  shil 
be  performed  or  improvements  made  by  the  tenth  day  of  June, 
eighteen  hundred  and  seventy-four,  and  each  year  thereafter,  for 
each  one  hiindred  feet  in  length  along  the  vein  imtil  a  patent  has 
been  issued  therefor;  but  where  such  claims  are  held  in  common, 
such  expenditure  may  be  made  upon  any  one  claim;  and  upon  a 
failure  to  comply  with  these  conditions,  the  claim  or  mine  upon 
which  such  failure  occurred  shall  be  open  to  relocation  in  the  same 
manner  as  if  no  location  of  the  same  had  ever  been  made,  provided 
that  the  original  locators,  their  heirs,  assigns,  or  legal  representa- 
tives, have  not  resumed  work  upon  the  claim  after  failure  and  be- 
fore such  location.  Upon  the  failure  of  any  one  of  several  co-owners 
to  contribute  his  proportion  of  the  expenditures  required  hereby, 
the  co-owners  who  have  performed  the  labor  or  made  the  improve- 
ments may,  at  the  expiration  of  the  year,  give  such  delinquent  co- 
owner  personal  notice  in  writing  or  notice  by  publication  in  the 
newspaper  published  nearest  the  claim,  for  at  least  once  a  week  for 
ninety  days,  and  if  at  the  expiration  of  ninety  days  after  such  no- 
tice is  writing  or  by  pubhcation  such  delinquent  should  fail  or 
refuse  to  contribute  his  proportion  of  the  expenditiire  required  by 
this  section,  his  interest  in  the  claim  shall  become  the  property  of 
his  co-owners  who  have  made  required  expenditures.  Provided, 
That  the  period  within  which  the  work  required  to  be  done  annu- 
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ally  on  all  unpatented  mineral  claims  located  since  May  10,  1872, 
including  such  claims  in  the  Territory  of  Alaska,  shall  commence 
at  12  o'clock  meridian  on  the  1st  day  of  September  succeeding  the 
date  of  location  of  such  claim:  Provided  farther,  That  on  all  such 
valid  existing  claims  the  annual  period  ending  December  31,  1921, 
shall  continue  to  12  o'clock  meridian  July  1,  1922.  [That  section 
two  thousand  three  hundred  and  twenty-four  of  the  revised  stat- 
utes be,  and  the  same  is  hereby,  amended  so  that  where  a  person 
or  company  has  or  may  nm  a  tunnel  for  the  purposes  of  developing 
a  lode  or  lodes,  owned  by  said  person  or  company,  the  money  so 
expended  in  said  tunnel  shall  be  taken  and  considered  as  expended 
on  said  lode  or  lodes,  whether  located  prior  to  or  since  the  passage 
of  said  act;  and  such  person  or  company  shall  not  be  required  to 
perform  work  on  the  surface  of  said  lode  or  lodes  in  order  to  hold 
the  same  as  required  by  said  act.] 


SECTION  4  OF  THE  LAND  AND  WATER  CONSERVATION 
FUND  ACT  OF  1965 

ADMISSION  AND  USE  FEES;  ESTABLISHMENT  AND  REGULATIONS 

Sec.  4.  (a)  Admission  Fees.— Entrance  or  admission  fees  shall  be 
charged  only  at  designated  units  of  the  National  Park  System  ad- 
ministered by  the  Department  of  the  Interior  and  National  Recre- 
ation Areas  administered  by  the  Department  of  Agriculture.  No  ad- 
mission fees  of  any  kind  shall  be  charged  or  imposed  for  entrance 
into  any  other  federally  owned  areas  which  are  operated  and  main- 
tained by  a  Federal  agency  and  used  for  outdoor  recreation  pur- 
poses. 

Q)  *   *  * 

'         4(  4c  ^  ^  ^  ^  ^ 

(4)  The  Secretary  of  the  Interior  and  the  Secretary  of  Agri- 
culture shall  establish  procedures  providing  for  the  issuance  of 
a  lifetime  admission  permit  (to  be  known  as  the  "Golden  Age 
Passport")  to  any  citizen  of,  or  person  domiciled  in,  the  United 
States  sixty-two  years  of  age  or  older  appl3dng  for  such  permit. 
[Such  permit  shall  be  nontransferable,  shall  be  issued  without 
charge,  and  shall  entitle  the  permittee  and  any  person  accom- 
panying him  in  a  single,  private,  noncommercial  vehicle,  or  al- 
ternatively, the  permittee  and  his  spouse  and  children  accom- 
panying him  where  entry  to  the  area  is  by  any  means  other 
than  private,  noncommercial  vehicle,  to  general  admission  into 
any  area  designated  pursuant  to  this  subsection.]  Such  permit 
shall  he  nontransferable,  shall  he  issued  for  a  charge  of  $10, 
and  shall  entitle  the  permittee  and  the  permittee's  spouse  ac- 
companying the  permittee  to  general  admission  into  any  area 
designated  pursuant  to  this  section.  No  other  free  permits  shall 
be  issued  to  any  person:  Provided,  That  no  fees  of  any  kind 
shall  be  collected  from  any  persons  who  have  a  right  of  access 
for  himting  or  fishing  privileges  under  a  specific  provision  of 
law  or  treaty  or  who  are  engaged  in  the  conduct  of  official  Fed- 
eral, State,  or  local  Government  business  and  Provided  further. 
That  for  no  more  than  three  years  after  the  date  of  enactment 
of  this  Act,  visitors  to  the  United  States  will  be  granted  en- 
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trance,  without  charge,  to  any  designated  admission  fee  area 
upon  presentation  of  a  valid  passport. 

H:  ilfi  Hfi  id:  if/:  iit  ill: 

(b)  Recreation  Use  Fees. — Each  Federal  agency  developing,  ad- 
ministering, providing  or  furnishing  at  Federal  expense,  specialized 
outdoor  recreation  sites,  faciUties,  equipment,  or  services  shall,  in 
accordance  with  this  subsection  and  subsection  (d)  of  this  section, 
provide  for  the  collection  of  daily  recreation  use  fees  at  the  place 
of  use  or  any  reasonably  convenient  location:  Provided,  That  in  no 
event  shall  there  be  a  charge  by  any  such  agency  for  the  use,  either 
singly  or  in  any  combination,  of  drinking  water,  wayside  exhibits, 
roads,  overlook  sites,  visitors'  centers,  scenic  drives,  toilet  facilities, 
[picnic  tables,  or  boat  ramps:  Provided,  however,  That  a  fee  shall 
be  charged  for  boat  launching  facilities  only  where  specialized  fa- 
cihties  or  services  such  as  mechanical  or  hydraulic  boat  lifts  or  fa- 
cilities are  provided:  And  provided  further,  That  in  no  event  shall 
there  be  a  charge  for  the  use  of  any  campground  not  having  the 
following — tent  or  trailer  spaces,  drinking  water,  access  road, 
refiise  containers,  toilet  facilities,  personal  collection  of  the  fee  by 
an  employee  or  agent  of  the  Federal  agency  operating  the  facility, 
reasonable  visitor  protection,  and  simple  devices  for  containing  a 
campfire  (where  campfires  are  permitted).  At  each  lake  or  reservoir 
under  the  jurisdiction  of  the  Corps  of  Engineers,  United  States 
Army,  where  camping  is  permitted,  such  agency  shall  provide  at 
least  one  primitive  campgroimd,  containing  designated  campsites, 
sanitary  facilities,  and  vehicular  access,  where  no  charge  shall  be 
imposed.]  or  picnic  tables,  and  in  no  event  shall  there  be  any 
charge  for  the  use  of  any  campground  not  having  a  majority  of  the 
following:  tent  or  trailer  spaces,  drinking  water,  access  road,  refuse 
containers,  toilet  facilities,  fee  collection  by  an  employee  or  agent  of 
the  Federal  agency  operating  the  facility,  reasonable  visitor  protec- 
tion, and  simple  devices  for  containing  a  campfire  (where  campfires 
are  permitted).  For  purposes  of  this  subsection,  the  term  "specialized 
outdoor  recreation  site"  includes  but  shall  not  be  limited  to  camp- 
grounds, swimming  sites,  boat  launch  facilities,  and  managed  park- 
ing lots.  Any  Golden  Age  Passport  permittee,  or  permittee  under 
paragraph  (5)  of  subsection  (a)  of  this  section,  shall  be  entitled 
upon  presentation  of  such  permit  to  utilize  such  special  recreation 
facilities  at  a  rate  of  50  per  centum  of  the  established  use  fee. 

^  4;  H(  H< 

(i){l)(A)  Except  in  the  case  of  fees  collected  by  the  United  States 
Fish  and  Wildlife  Service  or  the  Tennessee  Valley  Authority,  all  re- 
ceipts from  fees  collected  pursuant  to  this  section  by  any  Federal 
agency  (or  by  any  public  or  private  entity  iinder  contract  with  a 
Federal  agency)  shall  be  covered  into  a  special  account  for  that 
agency  established  in  the  Treasury  of  the  United  States.  Fees  col- 
lected by  the  Secretary  of  Agriculture  pursuant  to  this  subsection 
shall  continue  to  be  available  for  the  purposes  of  distribution  to 
States  and  counties  in  accordance  with  applicable  law. 

(B)  Notwithstanding  subparagraph  (A),  in  any  fiscal  year,  the 
Secretary  of  Agriculture  and  the  Secretary  of  the  Interior  may  with- 
hold from  the  special  account  established  under  subparagraph  (A) 
such  portion  of  all  receipts  the  fees  collected  in  that  fiscal  year 
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under  this  section  as  such  Secretary  determines  to  be  equal  to  the 
additional  fee  collection  costs  for  that  fiscal  year.  The  amounts  so 
withheld  shall  be  retained  by  the  Secretary  of  Agriculture  or  the 
Secretary  of  the  Interior  and  shall  be  available,  without  further  ap- 
propriation, for  expenditure  by  the  Secretary  concerned  in  the  fiscal 
year  in  which  collected  to  cover  such  additional  fee  collection  costs. 
The  Secretary  concerned  shall  deposit  in  the  special  account  estab- 
lished pursuant  to  subparagraph  (A)  any  amounts  so  retained 
which  remain  unexpended  and  unobligated  at  the  end  of  such  fiscal 
year.  For  the  purposes  of  this  subparagraph,  for  any  fiscal  year,  the 
term  "additional  fee  collection  costs"  means  those  costs  for  personnel 
and  infrastructure  directly  associated  with  the  collection  of  fees  im- 
posed under  this  section  which  exceed  the  costs  for  personnel  and 
infrastructure  directly  associated  with  the  collection  of  such  fees 
during  fiscal  year  1993. 


SECTION  210  OF  THE  ACT  OF  AUGUST  13, 1968 

AN  ACT  Authorizing  the  construction,  repair,  and  preservation  of  certain  pubUc 
works  on  rivers  and  harbors  for  navigation,  flood  control,  and  for  other  purposes. 

[Sec.  210.  No  entrance  or  admission  fees  shall  be  collected  after 
March  31,  1970,  by  any  officer  or  employee  of  the  United  States  at 
public  recreation  areas  located  at  lakes  and  reservoirs  xmder  the 
jurisdiction  of  the  Corps  of  Engineers,  United  States  Army.  User 
fees  at  these  lakes  and  reservoirs  shall  be  collected  by  officers  and 
employees  of  the  United  States  only  from  users  of  highly  developed 
facilities  requiring  continuous  presence  of  personnel  for  mainte- 
nance and  supervision  of  the  facilities,  and  shall  not  be  collected 
for  access  to  or  use  of  water  areas,  imdeveloped  or  lightly  devel- 
oped shoreland,  picnic  groimds,  overlook  sites,  scenic  drives,  or 
boat  launching  ramps  where  no  mechanical  or  hydraulic  equipment 
is  provided.] 


OMNIBUS  BUDGET  RECONCILIATION  ACT  OF  1990 

TITLE  VI— ENERGY  AND 
ENVIRONMENTAL  PROGRAMS 

Subtitle  B— NRC  User  Fees  and  Annual 

Charges 

SEC.  6101.  NRC  USER  FEES  AND  ANNUAL  CHARGES. 

(a)  Annual  Assessment .— 

*    *  * 

*  *  *  *  *  *  * 

i 

■ ;  -  I' 
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(3)  Last  assessment  of  annual  charges— The  last  assess- 
ment of  annual  charges  under  subsection  (c)  shall  be  made  not 
later  than  September  30,  [1995]  1998. 

:ic  ;ic  :ic  *  *  :ic 


SECTION  1105  OF  TITLE  31,  UNITED  STATES  CODE 
§  1105.  Budget  contents  and  submission  to  Congress 

(a)  *  *  * 

:ic  :{c  ^  ijc  »!« 

(g)  The  President  shall  transmit  with  materials  related  to  each 
budget  an  estimate  of  unfunded  future  liabilities  of  the  Federal  Gov- 
ernment that  are  not  accounted  for  in  the  budget  itself  Such  esti- 
mate shall  include  (but  not  be  limited  to)  liabilities  for  future  reme- 
diation of  environmental  and  natural  resources  damage,  and  clean- 
ing up  waste  sites,  on  Federal  lands.  Sources  of  liabilities  shall  in- 
clude (but  not  be  limited  to)  active,  inactive,  or  abandoned  mines  cr 
oil  or  gas  wells,  irrigation  waste  water  impacts,  decommissioning  of 
nuclear  power  plants,  and  uranium  mining  and  processing  activi- 
ties (without  regard  to  the  location  of  such  mining  or  processing  ac- 
tivities) affecting  the  health  of  Native  Americans  and  carried  out 
pursuant  to  a  program  administered  by  the  United  States. 

Inflationary  Impact,  Cost,  and  Budget  Act  Compliance 

Pursuant  to  clause  2(1)(4)  of  rule  XI  of  the  Rules  of  the  House 
of  Representatives  the  Committee  finds  that  enactment  of  these 
provisions  after  its  enactment  will  have  no  inflationary  impact  on 
the  national  economy  and  will  not  result  in  significant  costs.  The 
estimate  of  the  Congressional  Budget  Office  follows: 

U.S.  Congress, 
Congressional  Budget  Office, 

Washington,  DC,  May  14,  1993. 

Hon.  George  Miller, 

Chairman,  Committee  on  Natural  Resources,  House  of  Representa- 
tives, Washington,  DC. 
Dear  Mr.  Chairman:  The  Congressional  Budget  Office  has  pre- 
pared the  attached  cost  estimate  for  the  reconciliation  rec- 
ommendations of  the  House  Committee  on  Natural  Resources. 

If  you  wish  further  details  on  this  estimate,  we  will  be  pleased 
to  provide  them. 
Sincerely, 

Robert  D.  Reischauer,  Director. 

CONGRESSIONAL  BUDGET  OFFICE  COST  ESTIMATE 

1.  Bill  number:  Not  yet  assigned. 

2.  Bill  title:  ReconciUation  Recommendations  of  the  House  Com- 
mittee on  Natural  Resources. 

3.  Bill  status:  As  ordered  reported  by  the  House  Committee  on 
Natural  Resoiirces  on  May  12,  1993. 

4.  Bill  purpose:  Section  9001  would  repeal  the  current  funding 
agreement  with  the  Commonwealth  of  the  Northern  Mariana  Is- 
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lands  (CNMI),  provide  a  guaranteed  level  of  funding  for  1994,  and 
authorize  funding  for  grants  to  the  CNMI  for  1995-2000  that 
would  be  contingent  on  passage  of  a  joint  resolution  of  Congress. 

Section  9002  would  require  the  Secretary  of  the  Interior  to  de- 
duct fifty  percent  of  certain  administrative  costs  before  distributing 
mineral  receipts  to  the  states. 

Section  9003  would  impose  a  $25  fee  on  all  new  hardrock  mining 
claims  located  after  enactment  of  the  bill.  Claimants  holding  more 
than  50  claims  (whether  located  before  or  after  the  bill's  enact- 
ment) would  be  required  to  pay  $100  annually  per  claim  to  main- 
tain rights  to  their  claims.  Claimants  holding  50  or  fewer  claims 
would  be  exempt  from  paying  a  maintenance  fee  on  their  first  10 
claims  and  would  be  required  to  pay  $25  annually  per  claim  to 
maintain  all  other  claims. 

Section  9004  would  require  all  recipients  of  water  from  federal 
reclamation  projects,  except  the  Central  Valley  Project  in  Califor- 
nia, to  pay  an  annual  operation  and  maintenance  fee  on  water  de- 
liveries. The  charge  would  be  set  at  a  level  sufficient  to  collect  a 
total  of  at  least  $10  million  annually  (at  January  1993  prices)  over 
the  1994-1996  period  and  $15  million  annually  (at  January  1993 
prices)  thereafter.  All  receipts  collected  would  be  deposited  into  a 
new  Natural  Resources  Restoration  Fimd  and  would  be  available 
for  appropriation  in  the  year  following  collection. 

Section  9005  would  relax  minimum  standards  that  must  be  met 
in  order  for  federal  agencies  to  charge  user  fees  at  recreation  facili- 
ties under  their  jurisdictions.  This  section  would  also  permit  the 
Departments  of  Agriculture  and  the  Interior  to  retain  and  spend, 
without  further  appropriation,  additional  amounts  necessary  to  en- 
hance their  fee  collection  efforts.  Subsection  9005(c)  would  impose 
a  new  one-time  $10  fee  for  Grolden  Age  Passports  issued  to  persons 
62  years  or  older.  Other  provisions  would  impose  new  fees  for  com- 
mercial tour  operations  in  national  park  units  and  for  communica- 
tion and  utility  rights-of-way. 

Section  9006  would  amend  the  Omnibus  Budget  Reconciliation 
Act  of  1990  to  extend  through  1998  the  annual  charges  collected 
from  nuclear  utilities  to  offset  the  cost  of  the  Nuclear  Regulatory 
Commission  (NRC). 

5.  Estimated  cost  to  the  Federal  Government: 

[By  fiscal  year,  in  millions  of  dollars] 

1994        1995        1996        1997.  1998 


Direct  Spending 


Northern  Marianas  Islands: 
Estimated  budget  authority 
Estimated  outlays  

Mineral  receipts  sharing: 

Estimated  budget  authority 
Estimated  outlays  

Mining  fees: 

Estimated  budget  authority 
Estimated  outlays  

Irrigation  surcharge: 

Estimated  budget  authority 
Estimated  outlays  

Recreation  user  fees: 

Estimated  budget  authority 


-6 

-28 

-28 

-28 

-28 

-6 

-28 

-28 

-28 

-28 

-39 

-41 

-42 

-42 

-46 

-35 

-39 

-41 

-42 

-44 

-41 

-41 

-41 

-41 

-41 

-41 

-41 

-41 

-41 

-41 

-10 

-11 

-11 

-17 

-18 

-10 

-11 

-11 

-17 

-18 

-39 

-61 

-72 

-76 

-78 
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[By  fiscal  year,  in  millions  of  dollars] 


1994        1995        1996        1997,  1998 


Estimated  outlays  

NRC  fees: 

Estimated  budget  authority 
Estimated  outlays  

Total  direct  spending: 

Estimated  budget  authority 
Estimated  outlays  


-40 

-61 

-72 

-76 

-78 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

-135 

-182 

-194 

-206 

-211 

-132 

-180 

-193 

-204 

-209 

aTh«  Budget  Enforcement  Act  of  1990  requires  that  the  baseline  for  discretionary  accounts  be  inflated  from  the  current  year's  net 
appropriation.  For  the  NRC,  that  appropriation  reflects  the  collection  of  fees  to  cover  most  of  the  agency's  activities.  Consequently,  extending 
these  fees  would  not  result  in  savings  when  measured  against  the  CBO  baseline.  Under  current  law,  however,  the  fees  would  decline 
substantially  after  fiscal  year  1995.  Extending  the  current  fees  through  1998  would  result  in  additional  offsetting  collections  of  $378  million 
in  1996,  $389  million  in  1997,  and  (402  million  in  1998,  relative  to  current  law  and  assuming  gross  appropriations  at  the  1993  level 
adjusted  for  inflation. 

The  budgetary  impact  of  this  bill  falls  within  budget  functions 
270,  300,  and  800. 

Basis  of  estimate 

Section  9001 — Grants  for  Insular  Areas 

The  United  States  currently  provides  the  CNMI  $27.72  miUion 
per  year  in  direct  grant  assistance,  and  under  existing  law,  such 
payments  will  continue  indefinitely.  Section  9001  would  repeal  the 
relevant  sections  of  the  existing  funding  agreement,  thereby  reduc- 
ing direct  spending  by  $27.72  milHon  per  year.  In  fiscal  year  1994 
that  savings  woiild  be  partially  offset  by  $22  miUion  of  new  direct 
spending,  of  which  $3  million  would  go  to  the  Mariana  Islands  and 
$19  million  would  be  distributed  among  several  insular  areas  in 
amoimts  to  be  determined  by  the  Secretary  of  the  Interior. 

This  section  also  would  provide  for  annual  payments  to  the  Mari- 
ana Islands  totalling  no  more  than  $98  million  for  fiscal  years  1995 
through  2000.  No  payments  woxild  be  made,  however,  vmtil  the 
Congress  passed  a  joint  resolution  specifying  the  amounts  to  be 
paid  in  each  year.  Because  the  payments  are  contingent  on  a  sub- 
sequent act  of  the  Congress,  this  bill  alone  would  cause  no  new  di- 
rect spending  for  payments  to  the  CNMI  in  those  years.  If  Con- 
gress passed  a  joint  resolution  providing  for  the  payments,  that 
resolution  would  be  scored  with  new  direct  spending.  The  net  effect 
of  this  section  would  be  to  reduce  direct  spending  by  about  $6  mil- 
lion in  fiscal  year  1994  and  by  about  $28  million  in  each  year  after 
1994. 

Section  9001  would  require  the  General  Accoimting  Office  and 
several  federal  agencies  to  study  various  conditions  in  the  Northern 
Mariana  Islands  and  transmit  seven  separate  reports  to  the  Con- 
gress no  later  than  January,  1994.  Because  of  the  short  time  period 
allowed,  CBO  estimates  that  these  studies  would  not  be  extensive 
projects  and  that  the  costs  would  not  be  significant.  Such  costs 
would  be  paid  from  appropriated  funds. 

Section  9002 — Mineral  Receipts  Sharing 

Since  states  receive  fifty  percent  of  all  mineral  receipts  collected 
by  the  federal  government  on  public  lands,  the  receipt-sharing  pro- 
visions of  this  biU  would  require  the  states  to  share  25  percent  of 
the  program  costs  and  would  thus  result  in  lower  pa3anents  than 
they  receive  iinder  current  law.  Based  on  fiscal  year  1993  appro- 
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priation  levels  and  on  information  provided  to  CBO  by  the  Depart- 
ment of  the  Interior,  we  estimate  that  the  agency  would  deduct  $80  . 
million  to  $90  million  annually  from  mineral  receipts  before  cal-  I 
culating  pa3mnLents  to  the  states  for  their  share  of  these  collections 
over  the  next  five  years.  The  reduction  in  pajnnents  to  states  would  , 
— ^be  half  these  amoxmts.  Accounting  for  the  lag  between  the  coUec-  I 
tion  and  distribution  of  receipts  to  the  states,  these  deductions 
would  result  in  savings  to  the  federal  government  totaling  $35  mil- 
Hon  in  1994  and  $201  milHon  over  the  1994-1998  period. 

Section  9003 — Mining  Fees 

CBO  estimates  that,  by  imposing  claim  location  and  maintenance 
fees,  this  section  would  increase  federal  offsetting  receipts — thereby 
decreasing  direct  spending  outlays — by  about  $41  million  a  year 
over  the  1994-1998  period.  Because  data  on  current  claim  holders 
are  limited,  it  is  difficult  to  predict  how  many  individuals  or  com- 
panies would  choose  to  locate  or  maintain  mining  claims  when 
faced  with  paying  an  annual  fee.  Furthermore,  it  is  difficult  to  de-  j 
termine  from  existing  information  how  many  claimants  would  qual-  I 
ify  for  the  fee  waiver  or  reductions.  For  the  purposes  of  preparing 
this  estimate,  we  assumed  that  ultimately  maintenance  fees  would 
be  paid  on  about  half  of  the  existing  760,000  claims.  We  further  as- 
sumed that  new  claims  would  be  located  at  roughly  the  historical 
rate  (about  130,000  a  year).  As  a  result,  CBO  estimates  that  the 
maintenance  fees  would  bring  in  about  $38  million  a  year  and  the 
location  fees  about  $3  million.  5 

Section  9004 — Irrigation  Surcharge 

The  bill  specifies  the  amounts  to  be  raised  by  the  surcharge,  j 
Based  on  the  magnitude  of  historical  water  deliveries  by  the  Bu-  ! 
reau  of  Reclamation  (roughly  20  million  acre-feet  per  year,  exclud- 
ing the  Central  Valley  Project),  CBO  believes  that  it  would  be  pos- 
sible to  raise  the  specified  amounts  through  a  per-acre-foot  sur-  - 
charge.  j 

Section  9005 — Recreation  User  Fees 

CBO  estimates  that  federal  recreation  agencies  would  collect  ad- 
ditional fees  totaling  $68  million  in  1995,  rising  to  $88  million  in 
1998.  Because  it  would  take  several  months  to  establish  and  imple- 
ment the  new  fees,  1994  receipts  would  be  lower — about  $44  mil- 
lion. Partially  offsetting  the  new  receipts  would  be  new  direct 
spending  for  additional  collection  costs  for  the  National  Park  Serv- 
-  ice  (between  $4  million  and  $8  milUon  per  year)  and  additional 
payments  to  states  (about  $1  million  per  year). 

Section  9006— NRC  Fees  \ 

Under  current  law,  effective  through  1995,  the  NRC  is  required 
to  collect  charges  equal  to  100  percent  of  its  budget  authority,  ex- 
cluding amounts  appropriated  from  the  Nuclear  Waste  Fund.  As  a 
result,  NRC*s  net  budget  authority  in  1993  is  about  $21  million, 
though  its  spending  is  over  $500  million.  The  Budget  Enforcement 
Act  of  1990  requires  that  the  baseline  for  discretionary  accounts  be 
inflated  from  the  current  year's  net  appropriation,  which  reflects 
the  collection  of  fees.  Consequently,  extending  these  fees  would  not 
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result  in  savings  when  measured  against  the  CBO  baseline.  Under 
cxirrent  law,  however,  the  fees  would  decline  substantially  after  fis- 
cal year  1995.  Extending  the  current  fees  through  1998  would  re- 
sult in  additional  offsetting  collections  of  $378  million  in  1996, 
$389  million  in  1997,  and  $402  miUion  in  1998,  relative  to  current 
law  and  assuming  gross  appropriations  at  the  1993  level  adjusted 
for  inflation. 

6.  Estimated  cost  to  state  and  local  governments:  None. 

7.  Estimate  comparison:  None. 

8.  Previous  CBO  estimate:  None. 

9.  Estimate  prepared  by:  Mickey  Buhl  (Section  9001),  Theresa 
GuUo  (Sections  9002-9004),  Deborah  Reis  (Section  9005),  Susanne 
Mehlman  (Section  9005),  and  Kim  Cawley  (Section  9006),  who  can 
be  reached  at  226-2860. 

10.  Estimate  approved  by:  C.G.  Nuckols,  Assistant  Director  for 
Budget  Analysis. 


DISSENTING  VIEWS 


SECTION  9001— MARIANAS  ASSISTANCE 

Nearly  fifty  years  ago,  United  States  armed  forces  invaded  the 
northern  islands  of  the  Marianas  archipelago  and  liberated  the  is- 
lands  firom  Japanese  occupation.  The  United  Nations  subsequently 
gave  the  United  States  a  trust  authority  over  the  islands  for  their 
fixture  social,  political,  and  economic  development. 

On  February  15,  1975,  the  people  of  the  Northern  Marianas 
voted  to  join  the  American  family  as  the  Commonwealth  of  the 
Northern  Mariana  Islands.  The  United  States  and  the  Marianas 
defined  the  federal-territorial  relationship  in  a  Covenant  to  Estab- 
lish a  Commonwealth  of  the  Northern  Mariana  Islands  in  Political 
Union  with  the  United  States  of  America.  The  Congress  enacted 
Public  Law  94-241,  on  March  24,  1976,  to  implement  the  new  rela- 
tionship. A  decade  later,  the  residents  became  U.S.  citizens  by 
presidential  order. 

One  of  the  objectives  of  the  Covenant  was  for  the  U.S.  to  assist 
the  Marianas  in  achieving  a  progressively  higher  standard  of  living 
and  to  develop  the  economic  resources  to  meet  the  financial  respon- 
sibilities of  local  self-government.  The  Covenant  provided  the  Mari- 
anas with  guaranteed  direct  annual  assistance  to  meet  these  objec- 
tives for  a  discrete  number  of  years  imtil  the  Congress  determined 
otherwise. 

From  1978  to  1993,  the  U.S.  has  generously  provided  millions  of 
dollars  to  develop  the  islands  infrastructure  to  allow  for  economic 
growth.  With  this  continuous  period  of  guaranteed  annual  direct 
grant  assistance,  the  islands  enjoy  a  robust  economy  and  one  of  the 
lowest  rates  of  unemployment  in  the  U.S.  The  Marianas  have 
achieved  a  progressively  higher  standard  of  living  and  sufficient 
economic  resources  to  meet  the  financial  responsibilities  of  local 
self-government,  indicating  primary  objectives  of  the  federal-terri- 
torial relationship  have  been  met. 

The  economy  of  the  NMI  has  been  built  on  the  textile  and  tourist 
industries.  Due  to  the  largely  unrestricted  growth  of  these  indus- 
tries, a  high  number  of  aliens  have  been  admitted.  Today,  over  half 
of  the  46,000  population  are  aliens.  Not  surprisingly,  in  spite  of  the 
hundreds  of  millions  of  federal  dollars  of  guaranteed  annual  direct 
grant  assistance,  the  improved  infrastructure  in  the  NMI  is  strain- 
ing to  meet  the  demands  of  the  growing  industries  and  population. 

The  Marianas  have  ample  resources  fi'om  local  revenue  sources 
to  continue  the  pace  of  capital  infi-astracture  development  which 
has  occurred  over  the  past  decade  and  one-half  with  federal  fimds. 
The  Marianas  rebates  some  $50  million  dollars  in  taxes  to  its  resi- 
dents annually,  who  enjoy  one  of  the  lowest  tax  rates  in  the  U.S. 
as  they  pay  virtually  no  federal  taxes. 
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Covenant  Section  704  provides  that  the  guaranteed  annual  direct 
grant  assistance  will  "continue  until  Congress  appropriates  a  dif- 
ferent amount  or  otherwise  provides  by  law."  The  former  adminis- 
tration concluded  a  third  seven-year  funding  agreement  with  the 
NMI  which  President  Clinton  endorsed  and  included  in  his  eco- 
nomic stimulus  plan. 

If  the  multi-year  agreement  is  enacted,  the  NMFs  current  annual 
direct  grant  assistance  of  $27.72  million  would  be  significantly  re- 
duced. However,  given  the  ready  resources  available  to  the  NMI 
from  tax  rebates  alone,  even  the  new  lower  level  of  assistance  can- 
not be  justified.  The  U.S.  taxpayer  shovdd  not  be  subsidizing  busi- 
nesses and  individuals  in  the  Marianas  while  the  rest  of  the  U.S. 
is  facing  economic  and  financial  imcertainty. 

The  Republicans  proposed  Congress  repeal  the  guaranteed  an- 
nual direct  grant  assistance  to  the  NMI,  thereby  saving  $27.72  mil- 
lion per  annum  or  nearly  $200  million  over  the  seven  year  period 
of  the  new  agreement.  While  the  Majority  includes  repeal  of  the 
statute  guaranteeing  assistance  to  the  NMI,  the  full  amoimt  of  the 
funding  agreement  is  authorized  anyway.  The  NMI  does  not  re- 
ceive the  agreement's  first  year's  level  of  funding  of  $22  million,  as 
the  first  year  money  is  instead  directed  to  the  cost  of  an  American 
Memorial  Park  in  Saipan  ($3  million)  and  a  capital  infrastructure 
fund  of  $19  million  for  the  U.S.  territories  (excluding  Puerto  Rico) 
and  the  Trust  Territory  of  the  Pacific  Islands  (Palau).  The  Majority 
continues  to  authorize  with  full  faith  and  credit  $98  million  in  in- 
frastructure development  funds  for  the  Marianas  in  spite  of  the  re- 
peal provision.  The  NMI  would  receive  the  funds  after  a  number 
of  federal  agencies  issue  reports  concerning  problems  in  the  NMI 
and  the  Congress  enacts  a  joint  resolution  agreeing  to  the  distribu- 
tion of  funds  to  the  NMI. 

The  complete  potential  savings  of  the  repeal  of  the  Northern 
Mariana  Islands  guaranteed  annual  direct  grant  assistance  may 
not  be  realized  if  the  first  year's  monies  are  redirected  for  other 
purposes  as  the  Majority  proposes.  Furthermore,  the  savings  which 
the  Congressional  Budget  Office  is  currently  crediting  to  the  repeal 
of  the  provision  guaranteeing  annual  direct  grant  assistance,  also 
may  not  be  realized  if  the  joint  resolution  called  for  in  the  Major- 
ity's bill  is  enacted  for  funding  years  2  through  7. 

Given  the  level  of  development  and  availability  of  local  resources 
in  the  Northern  Mariana  Islands,  it  is  reasonable  and  appropriate 
for  the  U.S.  citizens  in  the  Marianas  to  shoulder  their  financial 
share  in  the  continued  development  of  the  islands,  rather  than  de- 
pending solely  on  the  U.S.  taxpayer. 

SECTION  9002— NET  RECEIPTS  SHARING 

This  section  would  make  permanent  the  provision  from  the  FY 
92  and  93  Interior  &  Related  Agencies  Appropriations  Acts  wherein 
one  quarter  of  the  federal  government's  costs  of  administering  the 
Mineral  Leasing  Act  of  1920,  as  amended,  (MLA)  are  paid  by  the 
states  receiving  leasing  act  revenues.  These  costs  are  summed  from 
Bureau  of  Land  Management,  Minerals  Management  Service  and 
U.S.  Forest  Service  budget  codes  for  onshore  leasing  activities. 

The  "sharing"  is  accomplished  by  "fencing  off'  in  the  Treasury 
half  of  the  receipts  from  rents,  royalties,  and  bonus  bids  for  coal. 
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oil,  gas,  sodium,  potash,  phosphate,  and  gilsonite  leases  on  both 
public  domain  and  acquired  lands.  Because  the  "gross"  revenues 
are  otherwise  distributed  50-50  with  the  states  whence  the  re- 
ceipts came  (except  Alaska  which  has  a  90-10  split),  in  effect  the 
states  pay  one-fourth. 

We  are  opposed  to  net  receipts  sharing  as  would  be  implemented 
imder  this  approach,  for  several  reasons.  First,  because  the  states 
that  receive  revenues  from  the  MLA  are  forced  to  share  in  the  costs 
of  that  program  there  is  a  lessened  incentive  for  the  Federal  agen- 
cies to  keep  administration  costs  down.  This  fear  is  manifested  in 
the  27.6%  growth  in  the  states  share  of  the  program's  costs  from 
FY  92  actual  through  CBO's  score  for  FY  98  projected:  from 
$34,481  million  to  $44  million  in  just  six  years. 

Secondly,  we  believe  the  states  may  well  be  able  to  perform  some 
or  all  of  the  administration  of  the  Mineral  Leasing  Act  in  a  more 
efficient  manner  than  the  Department  of  the  Interior  agencies  and 
the  U.S.  Forest  Service.  To  date,  only  the  receipt  collection  and  au- 
diting functions  have  been  studied  in  this  regard.  The  report,  pre- 
pared at  the  behest  of  the  Appropriations  Committee  by  the  Min- 
erals Management  Service,  predictably  argued  the  Federal  govern- 
ment has  economies  of  scale  immatched  by  the  states  and  thus  can 
do  the  job  more  efficiently.  However,  a  subgroup  of  the  states  pre- 
pared a  rebuttal  analysis  to  demonstrate  that  at  least  several 
states  can  easily  beat  the  Federal  government's  costs.  For  example, 
this  group  estimated  the  cost  of  the  Minerals  Management  Service 
collecting  $1,000  in  royalties  at  $60,  yet  Wyoming  collects  $1,000 
in  severance  taxes  for  only  $5. 

Lastly,  we  oppose  in  principle  the  imposition  of  a  Federal  man- 
date upon  the  states  that  does  not  include  state-supported  alter- 
native means  of  compliance.  In  other  words,  if  the  states'  share  of 
MLA  revenues  is  to  be  diminished  because  the  Federal  govern- 
ment's costs  of  administering  the  law  are  too  high  then  we  should 
give  the  states  the  option  of  performing  the  costly  tasks  them- 
selves. 

SECTION  9003— HARD  ROCK  MINING  CLAIM  MAINTENANCE  AND 
LOCATION  FEES 

This  section  would  make  permanent  the  fees  first  established  in 
the  FY  93  Interior  &  Related  Agencies  Appropriations  Act  whereby 
entities  holding  claims  and  sites  under  the  1872  Mining  Law  would 
pay  $100/claim  to  the  Treasury  rather  than  be  obliged  to  perform 
"assessment  work."  Despite  the  fact  that  millsites  and  timnelsites 
have  no  such  requirement  for  annual  labor  performance,  the  *Tiold- 
ing  fee  in  lieu  of  assessment  work"  applies  to  these  types  of  loca- 
tions as  well.  The  fee  proposed  had  been  floated  in  Administration 
budgets  for  two  years  prior  to  its  adoption  for  FY  93. 

The  Minority  is  pleased  the  committee  print  was  redrafted  from 
an  earlier  version  that  lacked  any  exceptions  to  payment  of  the  fee 
to  one  which  incorporates  in  large  measure  the  "small  business  re- 
lief that  was  part  of  the  Minority's  alternative  package.  Neverthe- 
less, we  oppose  this  section  because  it  does  not  mandate  such  relief, 
rather  it  only  gives  the  Secretary  of  the  Interior  the  discretion  to 
waive  or  reduce  the  $100  per  claim  per  year  fee  for  miners  holding 
only  a  few  claims. 
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Under  current  law,  the  small  business  exemption  language  spon- 
sored by  Senator  Stevens  provides  a  guaranteed  exemption  from 
the  holding  fees  if  assessment  work  is  performed  and  the  claimant 
seeking  relief  meets  the  conditions  mandated.  We  view  the  addition 
of  discretion  to  not  grant  the  small  business  relief  as  an  unneces- 
sary precaution  that  will  drive  up  the  costs  of  administering  the 
holding  fee.  Given  the  Secretary's  order  of  March  2,  1993,  wherein 
he  rescinded  the  long-held  delegated  authority  of  the  Bureau  of 
Land  Management  (BLM)  to  issue  first-half  final  mineral  certifi- 
cates and  mineral  patents,  we  are  impersuaded  the  current  Sec- 
retary will  be  inclined  to  delegate  the  discretion  he  is  being  given 
under  this  section.  A  very  cumbersome  procedure  for  the  granting 
of  small  business  relief  may  well  result  with  very  little  increased 
revenue  to  the  Treasury,  and  likely  less  because  of  increased  com- 
pliance costs  and  fewer  claims  being  held  because  of  the  threat  that 
otherwise  warranted  relief  may  not  be  forthcoming. 

We  wish  to  remind  the  Majority  that  for  over  121  years  a  miner's 
assessment  work  obligation  could  be  met  by  the  sweat  of  his  or  her 
brow  as  well  as  through  payment  to  drilling  contractors  and  equip 
ment  operators.  Now,  unless  the  Secretary  grants  a  small  business 
exception,  a  cash  fee  must  be  paid.  The  effect  of  an  in-lieu  fee  is 
to  greatly  diminish  the  dollars  spent  in  the  local  economy  for  heavy 
equipment  operators,  diamond  drilling  contractors,  etc.  We  are  con- 
cerned the  full  impact  of  the  reduction  in  revenues  to  the  Treasury 
from  income  taxes  collected  from  such  activities,  and  their  multi- 
plier effects,  has  not  been  properly  studied. 

Lastly,  we  should  not  forget  many  Western  states  have  their  own 
laws  requiring  the  performance  of  assessment  work  independent  of 
a  federal  obligation.  Miners  in  such  states  will  have  to  pay  the 
holding  fees  and  perform  assessment  work  or  risk  losing  their 
claims  to  those  who  would  do  both. 

SECTION  9004— FEDERAL  IRRIGATION  WATER  SURCHARGE 

The  Minority  believes  that  the  Majorit/s  ratification  of  the  Ad- 
ministration's so-called  irrigation  surcharge  is  poorly  crafted  and, 
in  reality,  amounts  to  a  new  tax  on  irrigators  in  17  western  states. 

The  revenue  from  this  surcharge  will  not  reduce  the  deficit,  but 
will  be  put  aside  for  fish  and  wildlife  mitigation.  Rather  than  rais- 
ing revenue  for  the  U.S.  Treasury,  this  surcharge  will  instead  du- 
plicate fees  that  many  farmers  are  paying  under  current  contracts. 

In  addition,  the  Minority  is  very  concerned  about  the  proposal's 
rather  cavalier  attitude  toward  irrigators  who  are  operating  at  the 
margin.  In  its  supporting  documentation  the  Administration  ad- 
mits that  no  consideration  was  given  to  users  ability  to  pay,  and 
that  the  "surcharge  should  be  assessed  even  if  the  users  payment 
capacity  is  marginal." 

Furthermore,  the  Interior  Department  Solicitor-designee  con- 
cedes that  the  surcharge  will  not  be  uniformly  applied  and  that  lin- 
gering questions  remain  about  the  legality  of  imposing  a  surcharge 
on  districts  that  currently  have  long-term  repayment  contracts 
with  the  federal  government. 

The  Minority  shares  the  concerns  of  some  Committee  Democrats 
who  expressed  reservations  about  language  in  the  bill  to  "jdeld  at 
least  $10  million  annually."  This  language  leaves  open  the  option 
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for  the  Administration  to  levy  a  punitive  surcharge  far  in  excess  of 
50-75  cents  per  acre  foot  of  water.  In  fact,  the  Administration  has 
documented  that  "it  could  argue  that  the  surcharge  be  at  least  $1 
per  acre  foot." 

Assessing  a  surcharge  of  this  magnitude  on  irrigators  in  17  west- 
em  states  without  the  benefit  of  a  hearing  is  bad  pubUc  poUcy.  Ac- 
cordingly, the  Minority  cannot  justify  supporting  this  proposal  until 
the  myriad  of  \inresolved  questions  about  the  irrigation  surcharge 
are  addressed. 

SECTION  9005— RECREATION  USER  FEES 

Currently,  the  existing  recreation  fee  system  allows  for  a  large 
disparity  between  fees  at  different  facilities  on  federal  lands.  For 
example,  Yellowstone  National  Park  charges  a  $10  entrance  fee 
while  Golden  Gate  National  Recreation  Area  has  no  entrance  fee. 
The  Majority  proposal  wo\ild  retain  the  existing  recreation  fee  sys- 
tem which  is  highly  inconsistent  among  the  differing  federal  agen- 
cies and  highly  favors  urban  facilities  over  other  destination  facih- 
ties. 

The  Majority  fee  system  contains  over-simplistic  proposals  for  in- 
creased fees  for  commercial  tours  which  cannot  be  enforced  and 
furthermore,  are  opposed  by  the  agencies  themselves.  For  example, 
the  majority  proposes  to  invoke  fees  on  aircraft  that  fly  over  federal 
reservations.  This  provision  may  well  violate  the  jurisdiction  of  the 
Federal  Aviation  Administration. 

The  majority's  bill  does  nothing  to  ensure  that  the  recreation  fees 
collected  by  the  specific  facility  will  be  returned  to  the  users  or  the 
facility  for  improved  management  of  the  area.  The  majority  has 
simply  selected  to  treat  recreation  fees  as  a  new  way  to  tax  recre- 
ation users  rather  than  as  a  tool  to  enhauice  the  viability  and  oper- 
ation of  these  developed  areas. 

The  Minority  had  a  proposal  that  would  have  generated  $403 
million  (compared  to  the  Majority  proposal  of  $330  million)  in 
recereation  use  and  entrance  fees.  This  provision  provided  a  com- 
prehensive and  consistent  program  be  established  among  all  Fed- 
eral agencies  providing  outdoor  recreation  (National  Park  Service, 
Forest  Service,  Fish  and  Wildlife  Service,  Bureau  of  Reclamation, 
Corps  of  Engineers  and  Bureau  of  Land  Management).  This  would 
help  offset  the  taxpayer  subsidy  for  recreational  users  of  federal 
lands,  which  will  total  $1.3  billion  in  1993.  Fees  could  only  be 
charged  for  developed  recreation  areas:  parks,  campgroimds,  boat 
laimching,  swimming  beaches,  and  not  for  general  public  access. 
The  existing  single  visit  entrance  cap  of  $10  would  be  retained,  but 
could  be  adjusted  over  time  based  on  inflation.  Park  forests,  and 
refuges  would  retain,  without  additional  appropriation,  entrance 
fees  from  sales  of  annual  geographic  permits.  The  Golden  Age  Pass, 
now  free  to  senior  citizens,  would  be  subject  to  a  one-time  charge. 
A  study  of  potential  impacts  from  federal  recreation  fees  on  low  in- 
come persons  would  be  required. 

SECTION  9006— NUCLEAR  REGULATORY  COMMISSION  ANNUAL  CHARGES 

The  Minority  supports  the  actions  of  the  Committee  in  this  sec- 
tion. 
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SECTION  9007 — RECOVERING  THE  COST  FOR  GOVERNMENT  SERVICES 

The  Minority  supports  the  actions  of  the  Committee  in  this  sec- 
tion so  long  as  safeguards  are  implemented  to  ensure  that  actions 
taken  by  the  Secretaries  are  fair  and  reasonable. 

SECTION  9008— UNFUNDED  LIABILITIES  OF  THE  FEDERAL  GOVERNMENT 

The  Minority  does  not  oppose  this  section. 
Raker  Act  amendments 

In  1913,  Congress  passed  the  Raker  Act  which  authorized  the 
City  of  San  Francisco  to  build  water  and  power  facilities  within  the 
boimdary  of  Yosemite  National  Park.  Lake  Eleanor  and  Hetch 
Hetchy  Reservoirs  were  subsequently  constructed  within  the  park. 
Construction  of  Hetch  Hetchy  was  particularly  controversial  be- 
cause it  resulted  in  the  impoundment  of  the  Grand  Canyon  of  the 
Toulumne  River,  believed  by  some  to  be  even  more  spectacular 
than  Yosemite  Valley. 

Subsequent  water  storage  and  power  projects  were  paid  for  with 
non-federal  funds  and  all  projects  have  now  been  fully  capitalizea. 
For  the  privilege  of  occupying  space  on  federal  lands  and  use  of  wa- 
ters originating  entirely  on  lands  reserved  for  park  and  forest  pur- 
poses prior  to  passage  of  the  Raker  Act,  the  City  of  San  Francisco 
is  required  to  pay  to  the  Federal  government  $30,000  per  year.  The 
payment  has  been  fixed  at  this  level  since  1933.  However,  it  should 
be  noted  that  the  Raker  Act  specifically  recognized  the  prerogative 
of  Congress  to  make  future  adjustments  in  the  fee. 

In  addition  to  pajnnents  under  the  Raker  Act,  the  City  has  pro- 
vided additional  funds  to  the  park  for  approximately  the  last  10 
years  to  help  protect  water  quality  by  controlling  trail  erosion  and 
mitigating  other  human  activities  in  the  watershed.  It  appears  that 
the  City  has  been  funding  this  mitigation  program  in  order  to  avoid 
the  costs  associated  with  construction  of  a  water  filtration  plant, 
which  could  be  required  if  water  quality  is  not  protected.  Over  the 
last  6  years,  the  City  has  paid  an  average  of  $850,000  for  these 
purposes  to  Yosemite  National  Park. 

During  the  period  1983  through  1992  (the  most  recent  period  for 
which  information  is  currently  available),  the  City  of  San  Francisco 
received  about  $82  million  annually  from  sale  of  water  and  power 
firom  this  project.  During  that  same  period,  the  project  generated 
an  average  of  $27  million  annually  in  profit  to  the  City. 

In  Committee,  the  Minority  proposed  to  replace  the  existing  an- 
nual payment  of  $30,000  with  $20,000,000.  This  figure  reflects 
about  %  of  the  profits  which  the  City  of  San  Francisco  makes  from 
the  project  on  an  annual  basis.  This  proposal  would  generate  $100 
million  over  the  5-year  budget  period.  Under  the  Minority  proposal 
the  additional  funds  generated  would  be  spent  in  accord  with  exist- 
ing law  which  requires  funds  be  spent  to  support  operations  of  Yo- 
semite National  Park  and  other  national  parks  in  the  State  of  Cali- 
fornia. The  projected  cost  to  operate  Yosemite  in  1994  will  be  about 
$17  miUion. 

The  proposal  was  contained  in  a  Minority  substitute  offered  by 
Mr.  Yoimg  (R-AK)  and  directly  as  an  amendment  offered  by  Mr.  Al- 
lard  (R-CO)  as  a  substitute  for  higher  taxes  on  water  users 
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throughout  the  west.  Both  amendments  were  defeated  but  there 
was  clearly  strong  bipartisan  support  for  doing  away  with  the  cur- 
rent system.  We  believe  that  the  current  system  is  an  indefensible 
subsidy  to  the  city  of  San  Francisco  that  cannot  be  justified  in  the 
current  fiscal  environment.  We  would  hope  that  this  issue  could  be 
directly  addressed  by  the  whole  house. 

Don  Young. 
Richard  H.  Baker. 
James  V.  Hansen. 
Elton  Gallegly. 
'  Scott  MclNNis. 

^    ^  John  T.  Doolittle. 

Jay  Dickey. 
Bob  Smith. 

Barbara  F.  Vucanovich. 
John  J.  Duncan,  Jr. 
'  Richard  Pombo. 

Craig  Thomas. 
Ken  Calvert. 
Wayne  Allard. 


ADDITIONAL  DISSENTING  VIEWS  BY  HON.  CRAIG  THOMAS 

OF  WYOMING 

SECTION  9006— NUCLEAR  REGULATORY  COMMISSION  ANNUAL  CHARGES 

While  I  have  no  objection  to  charging  reasonable  user  fees  reflec- 
tive of  the  value  of  services  provided  by  government  agencies,  I 
have  concerns  about  the  fairness  of  the  level  of  fees  charged  by  the 
NRC. 

In  particular,  last  year  the  NRC  charged  a  Wyoming  highway 
construction  firm  $1,200  for  a  half-hour  inspection  of  its  3440 
Troxler  Gauge,  $2,250  as  a  "materials  fee"  and  $380  to  process  an 
address  change!  That's  a  total  of  $3,830  billed  to  a  small  construc- 
tion company  for  licensing  of  a  usefiil — ^but  not  extensively  used — 
gauge. 

The  law  requires  the  NRC  to  collect  fees  to  "cover  the  Commis- 
sion's costs  in  providing  any  .  .  .  service  or  thing  of  value."  [42 
U.S.C.S.  2214(b).]  The  law  also,  however,  requires  the  NRC  to  es- 
tabhsh  a  schedule  ''fairly  and  equitably  allocating  the  aggregate 
amoimt  of  charges  .  .  .  among  Hcensees.  To  the  maximum  extent 
practicable,  the  charges  shall  have  a  reasonable  relationship  to  the 
cost  of  providing  regulatory  services  .  .  .  [42  U.S.C.S.  2214(c)(3), 
emphasis  added.] 

When  the  mere  act  of  processing  a  change  of  address  costs  $380, 
and  the  time  of  an  NRC  inspector  comes  to  $2,400  per  hour  spent 
on-site,  that  goes  far  beyond  fair  and  equitable,  doesn't  appear  to 
**have  a  reasonable  relationship  to  the  cost  of  providing  regulatory 
services,"  and  I  cannot  support  that.  If,  on  the  other  hand,  these 
fees  truly  do  represent  the  NRC's  costs  for  providing  the  services, 
then  it  is  time  to  investigate  just  how  the  NRC  is  spending  tax- 
payer funds. 

The  NRC  should  reconsider  the  application  of  this  policy  to  more 
closely  reflect  the  mandate  of  fairness,  equity  and  reasonable  rela- 
tionship to  cost.  I  also  strongly  encourage  the  Committee  to  closely 
monitor  this  situation. 

Craig  Thomas. 
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Title  X — Committee  on  Post  Office  and  Civil  Service 

House  of  Representatives, 
Committee  on  Post  Office  and  Civil  Service, 

Washington,  DC,  May  17,  1993. 

Martin  Olav  Sabo, 

Chairman,  Committee  on  the  Budget, 

O'Neill  House  Office  Building,  Washington,  DC. 

Dear  Mr.  Chairman:  Transmitted  herewith  are  the  rec- 
ommendations of  the  Committee  on  Post  Office  and  Civil  Service 
submitted  in  accordance  with  the  reconcihation  instructions  con- 
tained in  H. Con. Res.  64  (Concurrent  Resolution  on  the  Budget  for 
Fiscal  Years  1994-1998).  These  recommendations  were  approved 
by  the  Committee  on  May  13,  1993,  by  a  record  vote  of  17  yeas  to 
5  nays,  with  18  Members  present. 

Also  transmitted  herewith  for  inclusion  in  the  Budget  Commit- 
tee's report  are  a  section  analysis,  cost  savings  estimates  of  the 
Congressional  Budget  Office  and  a  Ramseyer. 

Under  the  provisions  of  the  budget  resolution,  our  Committee 
was  instructed  to  cut  direct  spending  by  $10.6  billion  over  fiscal 
years  1994  through  1998  and  to  reduce  authorizations  (discre- 
tionary spending)  by  $28.7  billion  over  the  same  five  fiscal  years. 
While  the  Committee's  recommendations  fully  comply  with  those 
instructions,  I  must  advise  you  that  the  Committee's  budget  reduc- 
tions were  not  achieved  without  a  great  deal  of  effort  and  anguish. 

Given  this  Committee's  limited  jurisdiction  over  entitlement  pro- 
grams, the  budget  resolution  put  the  Committee  in  a  very  difficult 
and  unenviable  position.  Only  two  other  Committees  of  the  House 
were  required  to  produce  more  savings. 

Most  of  the  Members  of  this  Committee  truly  believe  that  Fed- 
eral employees  and  retirees  are  being  asked  to  bear  a  dispropor- 
tionate share  of  the  sacrifices  that  all  Americans  are  being  asked 
to  make  in  order  to  reduce  the  budget  deficit.  Nevertheless,  the 
Committee  did  not  duck  its  responsibility  under  the  budget  resolu- 
tion. Rather,  the  Committee  worked  very  hard  to  ensure  that  the 
required  spending  reductions  were  made  in  the  fairest  and  most  re- 
sponsible manner. 

Mr.  Chairman,  every  Member  of  Congress  and  every  citizen  of 
this  country  should  be  fully  aware  of  the  pain  and  sacrifice  that 
Federal  employees  and  retirees  will  bear  under  this  reconciliation 
legislation.  I  know  of  no  other  group  in  this  country  that  is  being 
asked  to  suffer  a  greater  reduction  in  their  standard  of  Hving. 

At  the  request  of  the  Honorable  Dan  GHckman,  Chairman  of  the 
Permanent  Select  Committee  on  Intelligence,  I  am  attaching  a  copy 
of  this  letter  of  May  14,  1993,  concerning  the  effects  of  our  Commit- 
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tee's  recommendations  on  the  Central  Intelligence  Agency  Retire- 
ment Act. 

Sincerely, 

William  L.  Clay,  Chairman. 


House  of  Representatives, 
Permanent  Select  Committee  on  Intelligence, 

Washington,  DC,  May  14,  1993. 

Hon.  William  Clay, 

Chairman,  Committee  on  Post  Office  and  Civil  Service, 
Cannon  House  Office  Building,  Washington,  DC. 

Dear  Mr.  Chairman:  The  legislative  proposal  adopted  by  the 
Committee  on  Post  Office  and  Civil  Service  on  May  13  in  response 
to  reconciliation  instructions  set  forth  in  the  conference  report  to 
accompany  H.Con.Res.  64,  the  concurrent  resolution  on  the  budget 
for  fiscal  year  1994,  delays  the  effective  date  of  the  cost-of-living  in- 
creases scheduled  to  take  effect,  during  fiscal  year  1994,  1995,  and 
1996,  under  Section  291  of  the  Central  Intelligence  Agency  Retire- 
ment Act  (CIARA)  (50  U.S.C.  2131).  In  addition,  the  legislative  pro- 
posal amends  Section  294(a)  of  CIARA  to  permanently  eliminate 
the  altemative-form-of-annuity  option  except  for  individuals  with 
critical  medical  conditions. 

The  Central  Intelligence  Agency  Retirement  Act  is  under  the  ju- 
risdiction of  the  Permanent  Select  Committee  on  Intelligence.  The 
Committee  supports  the  maintenance  of  conformity  between  the 
Civil  Service  Retirement  and  Disability  System  and  the  Central  In- 
telligence Agency  Retirement  and  Disability  System.  I  do  not  con- 
sider that  the  action  taken  by  the  Post  Office  and  Civil  Service 
Committee  constitutes  an  effort  to  affect  the  Intelligence  Commit- 
tee's jurisdiction  over  CIARA.  I  therefore  do  not  object  to  the  ac- 
tion. In  the  event  that  the  Senate  treatment  of  CIARA  is  different 
than  the  House  treatment,  I  request  that  the  Permanent  Select 
Committee  on  Intelligence  be  represented  on  the  conference  com- 
mittee. 

I  also  request  that  this  letter  be  included  in  the  legislative  pro- 
posal submitted  to  the  Budget  Committee  in  response  to  reconcili- 
ation instructions. 

Sincerely         .  _ 

Dan  Glickman,  Chairman. 
'  Section  Analysis 

(TITLE  X— committee  ON  POST  OFFICE  AND  CIVIL  SERVICE) 

Subtitle  A — Civil  Service 
Section  10001.  Delay  in  retirement  cost-of-living  adjustments 

Section  10001  delays  by  three  months  the  cost-of-living  adjust- 
ments (COLAs)  that  are  scheduled  to  take  effect  under  certain  Fed- 
eral employee  retirement  systems  during  fiscal  years  1994,  1995, 
and  1996.  Under  existing  laws,  COLAs  are  effective  December  1  of 
each  year.  Under  this  provision,  COLAs  would  not  take  effect  imtil 
March  1  in  fiscal  years  1994,  1995,  and  1996.  The  COLA  delay  ap-  j 
pUes  to  all  annuities  payable  imder  the  Civil  Service  Retirement  , 
/  ! 


395 


System,  the  Federal  Employees'  Retirement  System,  the  Foreign 
Service  retirement  systems,  and  the  CIA  retirement  systems.  The 
provisions  of  section  10001  affect  only  the  effective  date  of  the 
COLAs,  and  nothing  in  section  10001  should  be  construed  to  affect 
the  amount  of  an  adjustment  or  any  individual's  eligibiUty  for  an 
annuity  increase. 

Section  10002.  Repeal  of  lump-sum  retirement  option 

Section  10002  amends  the  altemative-form-of-annuity  provisions 
under  the  Civil  Service  Retirement  System,  the  Federal  Employees' 
Retirement  System,  and  the  retirement  systems  applicable  to  em- 
ployees of  the  Foreign  Service  and  the  Central  Intelligence  Agency. 
The  lump-sum  option  will  remain  in  effect  for  employees  who  have 
a  life-threatening  affliction  or  other  critical  medical  condition,  but 
will  be  terminated  for  all  other  employees,  effective  January  1, 
1994. 

As  originally  enacted,  the  lump-sum  retirement  option  (alter- 
native-form-of-annuity  provision)  allowed  all  -^^^tiring  employees, 
except  those  retiring  under  disabihty,  to  elec.  a  lump-sum  refund 
of  their  retirement  contributions  in  exchange  for  a  permanently  re- 
duced annuity.  The  lump-sum  option  was  suspended  for  5  years 
under  the  Omnibus  Budget  Reconcihation  Act  of  1990  (Public  Law 
101-508)  for  all  employees  except  certain  involuntary  retirees  and 
those  having  critical  medical  conditions. 

The  amendments  made  by  section  10002  take  effect  on  January 
1,  1994,  and  will  apply  with  respect  to  any  annuity  commencing  on 
or  after  that  date. 

Section  10003.  Pay  limitations 

Subsection  (a)(1)  provides  that  the  pay  adjustment  (2.2  percent) 
that  is  scheduled  to  take  effect  in  1994  under  section  5303  of  title 
5,  United  States  Code,  which  covers  General  Schedule  employees, 
Foreign  Service  employees,  and  employees  of  the  Veterans  Health 
Administration,  shall  not  take  effect.  Under  existing  law,  the  an- 
nual pay  adjustment  provisions  of  certain  other  pay  systems,  such 
as  those  covering  Members  of  Congress  (2  U.S.C.  31(2)),  Federal 
judges  (28  U.S.C.  461(a)),  and  the  Executive  Schedule  (5  U.S.C. 
5318),  are  linked  to  adjustments  under  section  5303  of  title  5.  Since 
no  pay  adjustment  will  take  effect  in  1994  under  section  5303, 
there  will  be  no  adjustment  in  1994  in  the  rates  of  pay  under  these 
other  pay  systems. 

In  addition,  subsection  (a)(2)  provides  that  no  other  general  pay 
adjustment  which  is  similar  to  the  adjustments  under  section  5303 
of  title  5  shall  take  effect  in  1994  with  respect  to  any  civilian  offi- 
cer or  employee  in  the  executive  branch.  The  effect  of  this  provision 
is  to  extend  the  1994  pay  freeze  to  other  pay  systems  in  the  execu- 
tive branch,  such  as  those  appHcable  to  prevailing  rate  employees, 
U.S.  Attorneys  and  employees  of  the  various  bank  regulatory  agen- 
cies. 

The  freeze  on  pay  adjustments  in  1994  is  not  intended  to  affect 
individualized  adjustments,  such  as  promotions  or  step  increases, 
and  will  not  apply  to  any  pay  adjustment  which  is  required  under 
the  terms  of  a  contract.  Also,  the  freeze  will  not  apply  to  any  ahen 
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or  noncitizen  of  the  United  States  who  occupies  a  position  outside 
the  United  States. 

Subsection  (b)(1)  amends  section  5303(a)  of  title  5,  United  States 
Code,  to  reduce  by  one  percent  the  annual  pay  adjustments  sched- 
uled to  take  effect  xmder  section  5303(a)  in  calendar  years  1995, 
1996,  and  1997.  Under  existing  law,  the  annual  pay  adjustment  is 
based  on  the  Employment  Cost  Index  (ECI)  minus  one-half  of  one 
percent.  Under  this  amendment,  the  pay  adjustments  in  1995, 
1996,  and  1997  will  be  based  on  the  ECI  minus  one  and  one-h^f 
percent. 

Subsection  (b)(2)  makes  a  similar  change  in  the  annual  pay  ad- 
justment provisions  applicable  to  Members  of  Congress  (2  U.S.C. 
31(2)),  Federal  judges  (28  U.S.C.  461(a)),  and  positions  xmder  the 
Executive  Schedule  (5  U.S.C.  5318).  Accordingly,  the  annual  pay 
adjustments  imder  these  pay  systems  in  1995,  1996,  and  1997  will 
be  based  on  the  ECI  minus  one  and  one-half  percent. 

Section  10004.  Locality -based  comparability  payments 

Subsection  (a)(1)  amends  section  5304(d)(2)  of  title  5,  United 
States  Code,  to  change  the  effective  date  of  locality-based  com- 
parability pajonents  under  section  5304  from  the  first  pay  period 
commencing  on  or  after  January  1  of  the  applicable  year  to  the 
first  pay  period  commencing  on  or  after  July  1  of  the  applicable 
year.  The  initial  adjustment  under  this  section  would  take  effect  in 
July  of  1994. 

Subsection  (a)(2)  amends  section  5304  of  title  5,  United  States 
Code,  relating  to  locality-based  comparability  payments,  by  adding 
a  new  subsection  (i)  establishing  limitations  on  the  total  amoxmts 
payable  for  locality  payments  between  July  1,  1994  and  September 
30,  1998.  Under  the  existing  provisions  of  section  5304,  employees 
who  work  in  localities  having  a  pay  disparity  greater  than  5  per- 
cent are  entitled  to  receive  an  adjustment  in  1994  of  at  least  20 
percent  of  the  amount  needed  to  reduce  the  pay  disparity  to  5  per- 
cent. In  each  succeeding  year  through  the  year  2002,  employees  are 
entitled  to  adjustments  of  at  least  10  percent  of  the  existing  dispar- 
ity until  the  disparity  is  reduced  to  5  percent. 

Under  the  new  subsection  (i)  of  section  5304,  the  total  amount 
payable  for  locality  pay  xmder  section  5304  may  not  exceed  $1.8  bil- 
lion between  July  1,  1994,  and  Jxme  30,  1995;  $2.5  billion  between 
July  1,  1995,  and  Jxme  30,  1996;  $3.3  billion  between  July  1,  1996, 
and  Jxme  30,  1997;  $4.2  billion  between  July  1,  1997,  and  Jxme  30, 
1998;  and  $1,747  billion  between  Jxily  1,  1998,  and  September  30, 
1998.  The  President  is  authorized  to  specify  locality  payments 
which  are  less  than  the  minimum  amoxmts  which  would  otherwise 
be  required  under  section  5304  (a)(3)  if  such  action  is  necessary  in 
order  to  comply  with  the  limitations  established  xmder  the  new 
subsection  (i)  of  section  5304.  The  new  subsection  (i)  also  requires 
the  President's  pay  agent  to  include  in  its  report  to  the  President 
the  methodology  for  making  any  of  the  estimates  required  xmder 
the  new  subsection  (i)  and  requires  the  President  to  include  in  his 
report  to  the  Congress  xmder  section  5304  (d)(3)  specific  informa- 
tion as  to  how  and  why  any  authority  was  exercised  under  the  pro- 
visions of  the  new  subsection  (i). 
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Subsection  (b)  of  section  10004  further  amends  section  5303(a)  of 
title  5,  United  States  Code,  by  changing  the  effective  date  oif  the 
annual  pay  adjustments  (based  on  the  ECI)  imder  section  5303 
from  tiie  first  pay  period  beginning  on  or  after  January  1  of  each 
calendar  year  to  the  first  pay  period  beginning  on  or  after  July  1 
of  each  calendar  year.  This  amendment  is  effective  during  the  pe- 
riod beginning  on  January  1,  1995,  and  ending  on  December  31, 
2003.  Tbis  amendment  will  also  affect  the  effective  dates  of  annual 
pay  adjustments  imder  the  provisions  of  other  pay  systems  that  are 
linked  by  law  to  adjustments  imder  section  5303  of  title  5.  For  ex- 
ample, see  2  U.S.C.  31(2),  28  U.S.C.  461(a),  and  5  U.S.C.  5318. 

Subsection  (c)  of  section  10004  repeals  section  6304(f)  of  title  5, 
United  States  Code,  which  excludes  senior  executives  from  the  gen- 
eral limitation  on  the  accumulation  of  annual  leave.  Under  section 
6304  (a)  and  (b)  of  title  5,  employees  generally  may  not  accimiulate 
more  than  30  days  of  annual  leave  or,  if  stationed  outside  the  Unit- 
ed States,  45  days  of  annual  leave.  Members  of  the  Senior  Execu- 
tive Service,  the  Senior  Foreign  Service,  the  Defense  Intelligence 
SES,  the  Senior  Cryptologic  Executive  Service,  and  the  FBI/DEA 
Senior  Executive  Service  are  exempt  from  these  general  limita- 
tions. The  repeal  of  the  exclusion  for  senior  executives  is  effective 
January  1,  1994,  but  subsection  (c)  contains  a  savings  provision  for 
senior  executives  who  have  more  than  30  days  of  annual  leave  or 
45  days,  if  applicable,  to  their  credit  as  of  December  31,  1993. 
Under  the  savings  provision,  the  annual  leave  balance  which  a  sen- 
ior executive  has  as  of  December  31,  1993,  becomes  the  executive's 
personal  Hmitation  for  purposes  of  section  6304(a)  or  (b)  of  title  5, 
so  long  as  the  individual  remains  continuously  employed  in  any 
senior  executive  position. 

Subsection  (d)  of  section  10004  provides  that  no  cash  award  may 
be  awarded  during  the  period  beginning  October  1,  1993,  and  end- 
ing on  September  30,  1998.  For  the  purpose  of  this  prohibition, 
"cash  award"  means  any  cash  award,  performance  award,  rank,  or 
other  form  of  recognition  entitling  the  employee  to  any  monetary 
payment  under  subchapter  I  of  chapter  45  of  title  5,  United  States 
Code  (awards  for  superior  accompHshments,  performance-based 
cash  awards,  and  ranks  in  the  Senior  Executive  Service);  section 
5384  of  title  5  (performance  awards  in  the  SES);  and  sections  5406 
and  5407  of  title  5  (performance  awards  and  cash  awards  under 
the  Performance  Management  and  Recognition  System). 

Subsection  (e)  of  section  10004  establishes  limitations  on  the  av- 
erage total  nximber  of  civilian  employees  in  the  executive  branch  in 
fiscal  years  1994  through  1998.  The  limitations  apply  to  all  civilian 
employees  within  the  executive  branch  except  employees  of  the 
U.S.  Postal  Service  or  the  Postal  Rate  Commission.  The  average 
total  number  of  civilian  employees  in  the  executive  branch,  to  be 
determined  on  a  "fall- time  equivalent"  basis,  may  not  exceed 
2,095,200  in  fiscal  year  1994;  2,044,100  in  fiscal  year  1995; 
2,010,100  in  fiscal  year  1996;  1,998,500  in  fiscal  year  1997;  or 
1,996,700  in  fiscal  year  1998.  Subsection  (e)  further  provides  that, 
to  the  extent  practicable,  any  reductions  that  are  necessary  to 
achieve  compliance  with  any  fiscal  year  employment  limitation 
shall  be  effected  through  attrition  or  other  volimtary  measures.  It 


398 


is  the  intent  of  the  Committee  that  reductions  in  force  should  be 
avoided  to  the  maximum  extent  possible. 

Subsection  (f)  of  section  10004  requires  the  Director  of  the  Ad- 
ministrative Office  of  the  United  States  Courts  to  take  any  action 
necessary  to  ensure  that  the  purposes  of  section  10003(a)  (elimi- 
nation of  the  1994  pay  adjustment);  section  10003(b)  (reduction  in 
annual  pay  adjustments  in  1995,  1996,  and  1997);  section 
10004(a)(1)  (July  1  effective  date  for  locality-based  adjustments); 
and  section  10004(b)  (July  1  effective  date  for  annual  pay  adjust-  [ 
ments)  are  carried  out  with  respect  to  employees  who  are  under  the 
separate  personnel  management  system  of  the  Administrative  Of- 
fice of  U.S.  Courts.  I 

Section  10005.  Medicare  Part  B  Proposal 

Section  10005  applies  the  Medicare  part  B  limiting  charges  for 
physicians'  services  to  retirees  enrolled  in  the  Federal  Employees 
Health  Benefits  Program  (FEHBP)  who  are  65  years  of  age  and 
older  and  do  not  participate  in  Medicare  part  B.  The  Omnibus  . 
Budget  Reconcihation  Act  of  1990  (Pubhc  Law  101-508,  Sec.  7002  , 
(f)(1),  Nov.  5,  1990)  amended  the  FEHBP  law  effective  January  1,  I 
1992,  to  require  FEHBP  plans  which  pay  for  covered  health  care 
services  on  a  fee-for-service  basis,  to  apply  the  Medicare  part  A 
limitations  on  pajnnents  for  hospital  charges  when  FEHB  benefits 
for  the  same  services  are  provided  to  retired  FEHB  enrollees  who 
are  age  65  or  older  and  are  ineligible  for  Medicare  (5  U.S.C. 
8904(b)).  Section  10005  would  now  apply  the  part  B  fee  schedule 
limits  for  physician  services  in  the  same  manner. 

Subsection  10005(a)(1)  would  redesignate  current  provisions  for 
FEHB/Medicare  part  A  coordination  of  5  U.S.C.  8904(b)(1)  as 
8904(b)(1)(A)  and  would  add  subparagraph  (b)(1)(B)  providing  for 
FEHB/Medicare  part  B  coordination  to  parallel  current  provisions  ' 
with  respect  to  Medicare  part  A.  It  would  also  add  subparagraph 
(b)(1)(C)  mandating  exclusion  of  providers  fi-om  the  FEHB  Program 
for  violations  of  Sec.  8904(b)  which  have  resulted  in  exclusion  from 
Medicare  participation.  Under  subparagraph  (b)(1)(B),  the  Office  of 
Personnel  Management  (0PM)  would  be  required  to  notify  any  \ 
physician  who  is  in  violation  of  the  law  of  the  potential  con-  ; 
sequences  and,  as  in  the  case  of  Medicare  part  A,  to  refer  those  j 
guilty  of  repeated  violations  to  the  Department  of  Health  and  . 
Human  Services  (DHHS)  for  possible  sanction  imder  the  Medicare  » 
law.  , 

Subsection  10005(a)(2)  would  amend  current  FEHB  law  at  5  g 
U.S.C.  8904(b)(3)(B)  to  expand  authority  for  DHHS  and  0PM  to  ex-  . 
change  necessary  information  for  administration  of  that  section  to  [ 
include  Medicare  fee  schedule  amounts  and  limiting  charge  infor-  [ 
mation  applicable  to  physicians  and  the  identity  of  Medicare  par-  j 
ticipating  physicians. 

Subsection  10005(a)(3)  would  amend  current  FEHB  law  at  5  \ 
U.S.C.  8904(b)  to  add  new  paragraph  (4)  that  requires  0PM  to  cer- 
tify by  July  31st  preceding  the  beginning  of  calendar  year  1995  and 
every  year  thereafter,  that  an  adequate  arrangement  with  DHHS  , 
is  in  effect  to  ensure  that,  before  the  beginning  of  the  contract  year,  * 
necessary  information  for  purposes  of  subsection  8904(b)(1)(B),  in- 
cluding Medicare  Program  Information  under  section  8904(13 )(3)(B),  3 

i 
I 

r 


399 


will  be  available  to  FEHB  insurers  and  affected  Medicare  providers 
and  that  enforcement  procedures,  including  protections  against 
overcharging  beneficiaries,  will  be  in  place. 

Subsection  10005(b)  specifies  that  the  amendments  shall  be  effec- 
tive on  and  after  January  1,  1995. 

Section  10006.  Extension  of  Proxy  Premium  Law 

Section  10006  temporarily  extends  the  method  for  determining 
the  Government  contribution  under  the  FEHBP  through  contract 
year  1998  in  the  absence  of  a  Government-wide  indemnity  benefit 
plan.  Current  FEHBP  law  at  5  U.S.C.  8906  sets  the  government 
premium  contribution  on  the  basis  of  the  premiums  of  six  plans 
specified  in  statute  (the  "Big  6").  When  the  government-wide  in- 
demnity benefit  plan  (Aetna)  withdrew  fi-om  the  FEHBP  in  1989, 
Congress  established  in  Public  Law  101-76  a  proxy  premium  for- 
mula for  determining  government  premium  contributions  for  con- 
tract years  1990  and  1991.  Congress  later  extended  it  through  con- 
tract year  1993.  It  provided  for  keeping  Aetna's  1989  premium  in 
the  formula  by  annually  updating  it  by  the  average  percentage 
change  in  the  premium  of  the  remaining  five  plans. 

Section  10006(a)  would  amend  subsection  (a)(1)  of  PubUc  Law 
101-76  (5  U.S.C.  8906  note)  by  striking  "1993"  and  inserting 
"1998".  Section  10006(b)  provides  that  it  is  the  sense  of  the  Con- 
gress that  the  temporary  extension  of  the  proxy  premium  formula 
through  contract  year  1998  should  not  be  considered  to  reflect  any 
view  of  the  appropriateness,  merits,  or  timing,  or  any  other  aspect 
of  any  comprehensive  health  care  reform  legislation. 

Subtitle  B — Postal  Service 

Section  10101.  Payments  to  be  made  by  the  United  States  Postal 
Service 

Section  10101  requires  the  Postal  Service  to  make  certain  pay- 
ments for  past  retiree  COLAs  and  health  benefits.  Subsection  (a) 
requires  a  pa3anent,  over  and  above  any  other  pajnnents  required 
by  law,  of  $693  million  to  the  Civil  Service  Retirement  and  Disabil- 
ity Fund.  That  payment  must  be  made  in  three  equal  annual  in- 
stallments beginning  in  fiscal  year  1995.  Subsection  (b)  requires  a 
ayment,  over  and  above  any  other  payments  required  by  law,  of 
348  million  to  the  Employees  Health  Benefits  Fund.  This  payment 
also  will  be  made  in  three  equal  annual  installments  beginning  in 
fiscal  year  1995. 

The  Committee  believed  that  the  1990  Omnibus  Budget  Rec- 
onciliation Act  represented  the  final  chapter  in  Postal  Service  pay- 
ments for  past  retiree  COLAs  and  health  benefits.  The  payments 
in  section  10101  should  be  that  final  chapter.  With  these  additional 
pajnnents  the  Committee  believes  the  Postal  Service  will  have  paid 
its  debt  completely. 

Subtitle  C — Revenue  Forgone  Reform 
Section  10201.  Short  title;  Table  of  contents 

Section  10201  provides  the  short  title  and  the  table  of  contents 
for  the  "Revenue  Forgone  Reform  Act". 
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Section  10202,  References 
Section  10202  defines  the  use  of  legal  references  in  the  subtitle. 

Section  10203.  Repeal  of  authorization  of  appropriations  for  mail 
sent  at  reduced  rates 

Section  10203  repeals  revenue  forgone  appropriations  authoriza- 
tion for  all  reducea  rate  mail.  The  authorization  for  revenue  for- 
gone appropriations  will  be  limited  to  free-for-the-blind  and  over- 
seas voting  rights  mail.  Nonprofit  third-class  mail,  library  rate 
mail,  and  nonprofit,  in-county,  classroom  and  science  of  agriculture 
second-class  mail  will  no  longer  be  covered  by  revenue  forgone  ap- 
propriations which  reimbursed  the  Postal  Service  for  the  overhead 
costs  contribution  for  those  reduced  rate  mailers. 

Section  10204.  Establishing  reduced  rates  of  postage 

Section  10204  creates  additional  criteria  for  setting  rates  for  re- 
duced rate  mail  (nonprofit  third-class,  library  rate,  and  nonprofit, 
in-county,  classroom  and  science  of  agricultvire  second-class).  The 
Committee  intends  that  the  new  criteria  in  this  section  shall  sup- 
plement the  general  ratemaking  standards  of  subchapter  II  of 
chapter  36  of  title  39  which  continue  to  apply  to  reduced  rate  mail. 
Subsection  (a)(1)  establishes  permanent  changes  in  the  develop- 
ment and  recommendations  of  reduced  rate  mail  by  the  Postal  Rate 
Commission  and  in  the  setting  of  rates  by  the  Governors  of  the 
Postal  Service.  Rates  for  reduced  rate  mail  will  include,  as  is  cur- 
rent law,  the  direct  and  indirect  costs  attributable  to  that  mail.  In 
addition,  those  rates  will  now  include  a  contribution  to  Postal  Serv- 
ice overhead  which  is  equal  to  one-half  of  the  contribution  of  the 
corresponding  commercisd  rate.  Rate  increases  caused  by  this  sub- 
section for  reduced  rate  mail  will  be  phased  in  over  six  years.  The 
Postal  Service  is  given  the  authority  to  temporarily  raise  reduced 
rates  to  meet  the  phasing  schedule. 

Section  10204  also  would  charge  nonprofit  and  classroom  second- 
class  publications  commercial  rates  for  the  advertising  portion  of 
the  publication  if  the  publication  contains  more  than  10  percent  ad- 
vertising. The  section  does  not  redefine  advertising.  Science  of  agri- 
culture rate  preference  is  established  as  75  percent  of  the  cor- 
responding commercial  rate. 

The  Governors  and  the  Postal  Rate  Commission  in  a  subchapter 
II,  chapter  36  rate  proceeding  must  establish  rates  for  reduced  rate 
mail  without  considering  the  phasing  schedule.  Since  the  Postal 
Service  will  be  reimbursed  through  appropriations  for  the  costs  of 
phasing  reduced  rates,  this  avoids  any  potential  for  double  recovery 
by  the  Postal  Service  for  the  costs  of  phasing  reduced  rates. 

Subsection  (a)(2)  gives  the  Postal  Service  authority  to  tempo- 
rarily raise  reduced  rates  in  accordance  with  the  six  year  phasing 
schedule.  Temporary  rates  may  not  extend  beyond  September  30, 
1998. 

Subsection  (b)  authorizes  a  $29  million  appropriation  per  year 
through  2035  to  the  Postal  Service  to  reimburse  it  for  losses  result- 
ing from  the  phasing  of  reduced  rates  in  Subsection  (a)  and  insuffi- 
cient appropriations  imder  section  2401(c)  of  title  39,  before  amend- 
ment by  section  10203  above,  for  fiscal  years  1991,  1992  and  1993. 
The  Postal  Service  may  seek  rate  changes  under  subchapter  II, 
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'  chapter  36  (except  section  3627)  for  any  failure  of  appropriations 
authorized  by  Subsection  (b). 

Section  10205.  Eligibility  of  certain  mailings  for  reduced  rates  of 
postage 

Section  10205  places  additional  restrictions  on  the  uses  of  non- 
profit third-class  mail.  Subsection  (a)  restricts  from  nonprofit  third- 
class  mail  any  promotion,  offer,  or  advertisement  of  any  product  or 
service  which  is  not  substantially  related  to  a  purpose  which  is  a 
basis  for  the  mailing  organization's  eligibility  for  reduced  rates. 
The  definition  for  not  substantially  related  is  found  in  subsections 
(a)  and  (c)  of  section  513  of  the  Internal  Revenue  Code.  The  Postal 
Service  has  authority  to  promulgate  regulations  concerning  the 
substantially  related  test.  The  Committee  intends  that  the  Postal 
Service  shall  apply  the  test  in  a  manner  strictly  consistent  with 
standards  established  and  to  be  established  by  the  Intemad  Reve- 
nue Service  and  the  courts  pursuant  to  section  513  of  the  Internal 
Revenue  Code. 

Section  10205  also  codifies  in  law  a  Postal  Service  regulation  con- 
cerning cooperative  mailings.  By  ratifying  the  regulation  in  statute 
the  Committee  confirms  the  authority  of  the  Postal  Service  to 
adopt  a  cooperative  mailing  test.  The  Committee  does  not  intend 
to  broaden  or  tighten  existing  practices  and  restriction  of  the  Postal 
Service  with  regard  to  cooperative  mailings. 

Subsection  (b)  eliminates  the  use  of  nonprofit  third-class  mail  to 
send  products  except  for  low  cost  articles  as  defined  by  the  Internal 
Revenue  Code  and  items  received  by  the  mailing  organization  as  a 
gift  or  contribution. 

Subsection  (c)  authorizes  the  Postal  Service  to  establish  proce- 
dures to  carry  out  the  eligibility  reforms  and  to  certify  and  verify 
compliance.  The  Committee  intends  that  the  Postal  Service  shall 
administer  the  new  eligibility  reforms  in  a  manner  that  does  not 
unduly  jeopardize  continued  access  to  the  postal  system  by  reduced 
rate  mailers  who  are  seeking  to  comply  with  the  new  standards. 
The  Postal  Service  may  well  establish  a  phased-in  enforcement  pol- 
icy, including  use  of  its  authority  to  settle  any  deficiency  claim 
against  a  nonprofit  mailer. 

Subsection  (d)  makes  the  effective  date  of  these  eligibility  re- 
forms, October  1,  1993.  The  reforms  are  applicable  only  to  those 
mailings  entered  into  the  mailstream  on  or  after  that  date.  They 
are  not  applicable  to  mail  entered  prior  to  October  1  even  if  deliv- 
ered on  or  after  that  date. 

Section  10206.  Provisions  relating  to  rates  for  books  and  certain 
other  materials 

Section  10206  eliminates  any  commercial,  for-profit  entity  fi-om 
j  the  use  of  Hbrary  rate  mail.  Individuals  having  a  financial  interest 
1  in  the  matter  mailed  also  may  not  use  library  rate  mail.  The  sec- 
I  tion  retains  eligibility  for  library  rate  mail  to  libraries  for  inter- 
i  library  loans,  for  sending  and  receiving  books,  tapes,  etc.  from  pa- 
trons and  for  sending  and  receiving  books,  tapes,  etc.  from  schools 
and  nonprofit  organizations. 
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Section  10207.  Sense  of  Congress 

Section  10207  expresses  a  sense  of  Congress  that  any  statutory 
expansion  of  reduced  rates  enacted  after  fiscal  year  1994  should  in- 
clude funding  to  prevent  any  losses  to  the  Postal  Service  or  any 
rate  increases  to  other  mailers. 

Section  10208.  Technical  corrections 

Section  10208  corrects  technical  errors  in  title  39,  United  State 
Code. 

U.S.  Congress, 
^  Congressional  Budget  Office, 

Washington,  DC,  May  17,  1993. 

Hon.  William  D.  Clay, 

Chairman,  Committee  on  Post  Office  and  Civil  Service 
House  of  Representatives,  Washington,  DC. 

Dear  Mr.  Chairman:  The  Congressional  Budget  Office  has  pre- 
pared the  enclosed  revised  cost  estimate  for  the  Reconciliation  rec- 
ommendations of  the  Committee  on  Post  Office  and  Civil  Service, 
as  transmitted  to  the  House  Committee  on  the  Budget,  May  14, 
1993.  The  enclosed  table  contains  a  revision  to  one  of  the  footnotes 
in  the  enclosure  to  our  previous  letter  of  May  14. 

The  estimates  included  in  the  attached  table  represent  the  1994- 
1998  effects  on  the  federal  budget  and  on  the  budget  resolution 
baseline  of  the  Committee's  legislative  proposals  affecting  spend- 
ing. CBO  understands  that  the  Committee  on  the  Budget  will  be 
responsible  for  interpreting  how  savings  contained  in  these  legisla- 
tive proposals  measure  against  the  budget  resolution  reconciliation 
instructions. 

If  you  wish  further  details  on  this  estimate,  we  will  be  pleased 
to  provide  them.  The  CBO  staff  contacts  are  Paul  Cullinan  and 
Wayne  Boyington  for  civil  service  and  retirement  issues  (226- 
2820),  Leslie  Griffin  for  federal  pay  reform  (226-2880),  Amy  Plapp 
for  Department  of  Defense  civilian  employees  (226-2840),  and 
Mickey  Buhl  for  Postal  Service  issues  (226-2860). 
Sincerely, 

Robert  D.  Reischauer,  Director. 

Enclosure. 

TITLE  X—COMMIHEE  ON  POST  OFFICE  AND  CIVIL  SERVICE 

[In  millioRS  of  dollars] 

Fiscal  years 


1994  1995  19%  1997  1998  Total 


Direct  Spending  Provisions 

Subtitle  A.  Civil  Service: 

Delay  in  cost-of-living  adjustments  in 
Federal  employee  retirements  benefits 
for  1994, 1995, 19%. 

Civil  service  retirement  (inc.  FERS)    -268       -251       -260  0  0  -779 

Foreign  Service  retirement   -3         -3         -3  0  0  -9 

Subtotal    -271       -254       -263  0  0  -788 


Permanent  Elimination  of  the  Alternative  An- 
nuity: 

Option  except  for  critically  ill  civil  serv- 
ice retirement  (inc.  FERS)   -40       -105      -2.116      -3,114      -3,383  -8,758 
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TITLE  X— COMMIHEE  ON  POST  OFFICE  AND  CIVIL  SERVICE— Continued 
[In  millions  of  dollars] 


Rscal  years 


1994 

1995 

1996 

1997 

1998 

Total 

... 

—  1 

o 

—  L 

— 14 

—  lo 

1 7 
—  1/ 

—  0£ 

Subtotal  

-41 

-107 

-2,130 

-3,132 

-3,400 

-8,810 

Pay  limitations  and  provisions  relating  to  lo- 

cality-based comparability  payments — Esti- 

mated outlays  

-2 

-6 

-8 

-11 

-13 

-40 

Application  of  Medicare  part  B  limits  to  phy- 

sicians' services  under  FEHB  for  enrollees 

age  65  or  older  (eff.  date  1/95)  

0 

-13 

-19 

-21 

-24 

-77 

Temporary  extension  of  method  for  determin- 

ing Government  contributions  under  FEHBP 

in  the  absence  of  a  Govemmentwide  in- 

demnity benefit  plan — Estimated  outlays  ... 

0 

0 

0 

0 

0 

0 

Subtitle  A:  Direct  spending  total   

-314 

-380 

-2,420 

-3,164 

-3,.437 

-9,715 

Subtitle  B.  Postal  Service:^ 

Payments  to  be  Made  by  the  U.S.  Postal 

Service 

Related  to  Past  COLAS  

0 

-231 

-231 

-231 

0 

-693 

Related  to  Past  Health  Benefits  

0 

-116 

-116 

-116 

0 

-348 

0 

-347 

-347 

-347 

0 

- 1,041 

^ubtittp  B-  Diiwt  ^npndinff  total 

0 

-347 

-347 

-347 

-1  041 

Title  X:  Direct  spending  total   

-314 

-727 

-2,767 

-3,511 

-3,437 

- 10,756 

Authorizations 

Subtitle  A.  Civil  Service  pay  limitations  and 

provisions  relating  to  locality-based  com- 

parability payments:^ 

Estimated  authorization  level  

-5,509 

-9,209 

-11.699 

-13,502 

- 14,279 

-54,198 

Estimated  outlays  

-4,973 

-8,739 

-11,341 

-13,177 

-14,033 

-52,263 

Subtitle  A:  Authorization  total: 

Estimated  authorization  level  

-5,509 

-9,209 

-11,699 

- 13,502 

- 14,279 

-54,198 

-4,973 

-8,739 

-11,341 

-13,177 

-14,033 

-52,263 

Subtitle  C.  Revenue  forgone  reform:^ 

Revenue  Forgone  Reform  Act: 

Estimated  authorization  level 

-33 

-36 

-39 

-40 

-44 

-192 

Estimated  outlays  

-33 

-36 

-39 

-40 

-44 

-192 

Subtitle  C:  Authorization  total: 

Estimated  authorization  level  

-33 

-36 

-39 

-40 

-44 

-192 

Estimated  outlays  

-33 

-36 

-39 

-40 

-44 

-192 

Title  X:  Authorization  total: 

Estimated  authorization  level  

-5,542 

-9,245 

-11,738 

- 13,542 

- 14,323 

-  54,390 

Estimated  outlays  

-5,006 

-8,775 

-11,380 

13!217 

-14^077 

-521455 

Undistributed  Offsetting  Receipts 

Pay  limitations  and  provisions  relating  td  lo- 

cality-based comparability  payments: 

Estimated  Budget  Authority  

565 

1,024 

1,329 

1,578 

1,717 

6,213 

Estimated  Outlays  

565 

1,024 

1,329 

1,578 

1,717 

6,213 

Title  X:  Offsetting  receipts  total: 

Estimated  budget  authority  

565 

1,024 

1,329 

1,578 

1,717 

6,213 

Estimated  outlays  

565 

1,024 

1,329 

1,578 

1,717 

6,213 

'The  reconciliation  bill  is  assumed  to  be  enacted  on  Oct.  1,  1993. 

'Provisions  affecting  the  Postal  Service  would  result  in  increased  outlays  over  the  1994—1998  period  for  the  off-budget  Postal  Service 
fwid. 

^This  estimate  assumes  civilian  employment  in  the  Executive  Branch  (measured  on  an  PTE  basis)  is  reduced  by  149,300  over  a  five-year 
pefiod.  The  President's  budget  assumed  a  reduction  in  civilian  employment  of  139,300  over  the  same  five-year  period.  The  gross  savings  from 
the  President's  proposal  are  $1,910  in  budget  authority  and  $1,834  in  outlays  in  1994,  $4,069  in  budget  authority  and  $3,982  in  outlays  in 
1995,  $5,153  in  budget  authority  and  $5,109  in  outlays  in  1996,  $5,886  in  budget  authority  and  $5,857  in  outlays  in  1997,  and  $6,159  in 
budget  authority  and  $6,148  in  outlays  in  1998.  The  five-year  totals  for  the  President's  plan  are  $23,177  in  budget  authority  and  $22,930  in 
outlays. 

Note.— Details  may  not  add  to  total  due  to  rounding. 
Source:  Congressional  Budget  Office,  May  17,  1993. 
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Changes  in  Existing  Law  Made  by  Title  X  of  the  Bill,  as  i 

Reported  ' 

In  compliance  with  clause  3  of  rule  XIII  of  the  Rules  of  the  House 
of  Representatives,  changes  in  existing  law  made  by  the  bill,  as  re- 
ported, are  shown  as  follows  (existing  law  proposed  to  be  omitted 
is  enclosed  in  black  brackets,  new  matter  is  printed  in  italics,  exist- 
ing law  in  which  no  change  is  proposed  is  shown  in  roman): 

TITLE  5,  UNITED  STATES  CODE 

«  *  *  ♦  :|c  4c  * 

PART  III— EMPLOYEES 

*  *  *  *  *  *  * 

Subpart  D — Pay  and  Allowances  \ 

*  *  *  *  *  « 

CHAPTER  53— PAY  RATES  AND  SYSTEMS  ' 

^    SUBCHAPTER  I—PAY  COMPARABILITY  SYSTEM 

*  *  :ic  :|c  4:  *  *  ^ 

§  5303.  Annual  adjustments  to  pay  schedules  \ 

{a)(l)  Effective  as  of  the  first  day  of  the  first  applicable  pay  pe-  ' 
riod  beginning  on  or  after  January  1  of  each  calendar  year,  the 
rates  of  basic  pay  for  each  statutory  pay  system  shall  be  increased 
by  the  percentage  (rounded  to  the  nearest  one-tenth  of  1  percent) 
equal  to  one-half  of  1  percentage  point  less  than  the  percentage  by 
which  the  ECI  for  the  base  quarter  of  the  year  before  the  preceding 
calendar  year  exceeds  the  ECI  for  the  base  quarter  of  the  second 
year  before  the  preceding  calendar  year  (if  at  all).  ? 

(2)  Notwithstanding  section  633  of  the  Treasury,  Postal  Service  n 
and  General  Government  Appropriations  Act,  1991  or  any  other  pro-  n 
vision  of  law,  for  purposes  of  any  adjustment  scheduled  to  take  ef- 
fect under  this  section  in  1995,  1996,  or  1997,  paragraph  (1)  shall  \ 
be  deemed  to  he  amended  by  striking  "equal  to"  through  "less  than"  i] 
and  inserting  "equal  to  one  and  one-half  percentage  points  less  ^ 
than". 

(3)  Effective  for  the  period  beginning  on  January  1,  1995,  and  | 
ending  on  December  31,  2003,  paragraph  (1)  shall  be  deemed  to  be 
amended  by  striking  "January  1"  and  inserting  "July  1".  ' 
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§  5304.  Locality-based  comparability  payments 

(a)  *  *  * 

(d)  In  order  to  carry  out  this  section,  the  President  shall — 

^)  *  *  * 

(2)  after  considering  the  report  of  his  agent  (including  the 
views  and  recommendations  referred  to  in  subsection  (e)(2)(C), 
provide  for  or  adjust  comparability  payments  in  conformance 
with  appHcable  requirements  of  this  section,  effective  as  of  the 
beginning  of  the  first  applicable  pay  period  commencing  on  or 
after  [January  1}  July  1  of  the  applicable  year;  and 

Notwithstanding  any  other  provision  of  this  section,  com- 
parability payments  may  not  be  established  or  adjusted  under  this 
section  in  a  manner  that  would  cause  the  resulting  estimated  total 
amount  payable  under  this  section  during  the  period  which — 

(A)  begins  on  July  1,  1994,  and  ends  on  June  30,  1995,  to  ex- 
ceed $1,800,000,000; 

(B)  begins  on  July  1,  1995,  and  ends  on  June  30,  1996,  to  ex- 
ceed $2,500,000,000; 

(C)  begins  on  July  1,  1996,  and  ends  on  June  30,  1997,  to  ex- 
ceed $3,300,000,000; 

(D)  begins  on  July  1,  1997,  and  ends  on  June  30,  1998,  to 
exceed  $4,200,000,000;  or 

(E)  begins  on  July  1,  1998,  and  ends  on  September  30,  1998, 
to  exceed  $1,747,000,000. 

(2)  If  necessary  in  order  to  achieve  compliance  with  any  of  the  re- 
spective limitations  under  paragraph  (1),  the  President  may,  in  car- 
rying out  subsection  (d)(2),  specify  levels  of  comparability  payments 
less  than  the  minimum  which  would  otherwise  be  required  under 
subsection  (a)(3). 

(3)  The  pay  agent  shall  develop  and  include  in  the  appropriate  re- 
ports under  subsection  (d)(1)  the  methodology  for  making  any  esti- 
mates under  this  subsection,  and  any  such  estimate  shall  be  made 
in  accordance  with  the  methodology  so  included  in  the  then  most  re- 
cent report. 

(4)  Whenever  any  authority  under  this  subsection  is  exercised,  the 
President  shall  so  indicate  in  his  next  report  under  subsection 
(d)(3),  including  specific  information  as  to  how  such  authority  was 
exercised  and  the  reasons  why  it  was  so  exercised. 

[(i)]  0)  The  Office  of  Personnel  Management  may  prescribe  regu- 
lations, consistent  with  the  provisions  of  this  section,  governing  the 
payment  of  comparability  payments  to  employees. 

Subpart  E — ^Attendance  and  Leave 

CHAPTER  63— LEAVE 

il/i  Hi  ii:  illi  ^  Hfi  iili 
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SUBCHAPTER  I— ANNUAL  AND  SICK  LEAVE 

******* 

§  6304.  Annual  leave;  accumulation 

(a)  Except  as  provided  by  subsections  (b),  [(d),  (e),  (f),  and  (g)] 
(d)  and  (e)  of  this  section,  annual  leave  provided  by  section  6303 
of  this  title,  which  is  not  used  by  an  employee,  accumulates  for  use 
in  succeeding  years  until  it  totals  not  more  than  30  days  at  the  be- 
ginning of  the  first  full  bi-weekly  pay  period,  or  corresponding  pe- 
riod for  an  employee  who  is  not  paid  on  the  basis  of  biweekly  pay 
periods,  occurring  in  a  year. 

[(f)  Annual  leave  accrued  shall  not  be  subject  to  the  limitation 
on  accumulation  otherwise  imposed  by  this  section  if  such  leave  is 
accrued  by  an  individual  while  serving  in  a  position  in — 

[(1)  the  Senior  Executive  Service; 

[(2)  the  Senior  Foreign  Service; 

[(3)  the  Defense  Intelligence  Senior  Executive  Service; 
[(4)  the  Senior  Cryptologic  Executive  Service;  or 
[(5)  the  Federal  Bureau  of  Investigation  and  Drug  Enforce- 
ment Administration  Senior  Executive  Service.] 

Subpart  G — Insurance  and  Annuities 

CHAPTER  83— RETIREMENT 

SUBCHAPTER  III— CIVIL  SERVICE  RETIREMENT 

'        *  *  *  *  *  *  * 

§  8343a.  Alternative  forms  of  annuities 

(a)  The  Office  of  Personnel  Management  shall  prescribe  regula- 
tions under  which  [an  employee  or  Member  may,]  any  employee  or 
Member  who  has  a  life-threatening  affliction  or  other  critical  medi- 
cal condition  may,  at  the  time  of  retiring  under  this  subchapter 
(other  than  under  section  8337  of  this  title),  elect  annuity  benefits 
under  this  section  instead  of  any  other  benefits  under  this  sub- 
chapter (including  any  benefits  under  section  8341  of  this  title) 
based  on  the  service  of  the  employee  or  Member. 

******* 

[(f)(1)  Notwithstanding  any  other  provision  of  this  section,  and 
except  as  provided  in  paragraph  (2),  an  alternative  form  of  annuity 
under  this  section  may  not  be  elected  if  the  commencement  date  of 
the  annuity  would  be  later  than  December  1,  1990. 

[(2)  Nothing  in  this  subsection  shall  prevent  an  election  from 
being  made  by  any  individual — 
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[(A)  who  is  separated  from  Government  service  involuntarily 
(other  than  for  cause  on  charges  of  misconduct  or  delinquency), 
excluding — 

[(i)  any  Senator  or  Representative  in,  or  Delegate  or 
Resident  Commissioner  to,  the  Congress; 
[(ii)  the  Vice  President; 

[(iii)  any  individual  holding  a  position  placed  in  the  Ex- 
ecutive Schedule  imder  sections  5312  through  5317; 

[(iv)  any  individual  appointed  to  a  position  by  the  Presi- 
dent (or  his  designee)  or  the  Vice  President  under  section 
105(a)(1),  106(a)(1),  or  107  (a)(1)  or  (b)(1)  of  title  3,  if  the 
maximum  rate  of  basic  pay  for  such  position  is  at 
or  above  the  rate  of  level  V  of  the  Executive  Schedule; 

[(v)  any  noncareer  appointee  in  the  Senior  Executive 
Service  or  noncareer  member  of  the  Senior  Foreign  Serv- 
ice; and 

t(vi)  any  individual  holding  a  position  which  is  excepted 
from  the  competitive  service  because  of  its  confidential  pol- 
icy-determining, policy-making,  or  policy- advocating  char- 
acter; or 

[(B)  as  to  whom  the  appHcation  of  paragraph  (1)  would  be 
against  equity  and  good  conscience,  due  to  a  life-threatening 
affliction  or  other  critical  medical  condition  affecting  such  indi- 
vidual. 

[(3)  This  subsection  shall  cease  to  be  effective  as  of  October  1, 
1995.] 

CHAPTER  84— FEDERAL  EMPLOYEES'  RETIREMENT 

SYSTEM 

SUBCHAPTER  II— BASIC  ANNUITY 

§  8420a.  Alternative  forms  of  annuities 

(a)  The  Office  shall  prescribe  regulations  under  which  [an  em- 
ployee or  Member  may,]  any  employee  or  Member  who  has  a  life- 
threatening  affliction  or  other  critical  medical  condition  may,  at  the 
time  of  retiring  under  this  subchapter,  elect  annuity  benefits  under 
this  section  instead  of  any  other  benefits  \mder  this  subchapter, 
and  any  benefits  under  subchapter  IV  of  this  chapter,  based  on  the 
service  of  the  employee  or  Member. 

*  *  *  H<  *  *  * 

[(f)(1)  Notwithstanding  any  other  provision  of  this  section,  and 
except  as  provided  in  paragraph  (2),  an  alternative  form  of  annuity 
under  this  section  may  not  be  elected  if  the  commencement  date  of 
the  annuity  would  be  later  than  December  1,  1990. 

[(2)  Nothing  in  this  subsection  shall  prevent  an  election  from 
being  made  by  any  individual — 
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[(A)  who  is  separated  from  Government  service  involuntarily 
(other  than  for  cause  on  charges  of  misconduct  or  delinquency), 
excluding — 

[(i)  any  Senator  or  Representative  in,  or  Delegate  or 
Resident  Commissioner  to,  the  Congress; 
[(ii)  the  vice  President; 

[(iii)  any  individual  holding  a  position  placed  in  the  Ex- 
ecutive Schedule  under  sections  5312  through  5317; 

[(iv)  any  individual  appointed  to  a  position  by  the  Presi- 
dent (or  his  designee)  or  the  Vice  President  under  section 
105(a)(1),  106(a)(1),  or  107  (a)(1)  or  (b)(1)  of  title  3,  if  the 
maximum  rate  of  basic  pay  for  such  position  is  at  or  above 
the  rate  for  level  V  of  the  Executive  Schedule; 

[(v)  any  noncareer  appointee  in  the  Senior  Executive 
Service  or  noncareer  member  of  the  Senior  Foreign  Serv- 
ice; and 

[(vi)  any  individual  holding  a  position  which  is  excepted 
from  the  competitive  service  because  of  its  confidential  pol- 
icy-determining, policy-making,  or  policy-advocating  char- 
acter; or 

[(B)  as  to  whom  the  application  of  paragraph  (1)  would  be 
against  equity  and  good  conscience,  due  to  a  life-threatening 
affliction  or  other  critical  medical  condition  affecting  such  indi- 
vidual. 

[(3)  This  subsection  shall  cease  to  be  effective  as  of  October  1, 
1995.] 

CHAPTER  89— HEALTH  INSURANCE 

§  8904.  Types  of  benefits 

(a)  *  *  * 

lh)(l)(A)  A  plan,  other  than  a  prepayment  plan  described  in  sec- 
tion 8903(4)  of  this  title,  may  not  provide  benefits,  in  the  case  of 
any  retired  enrolled  individual  who  is  age  65  or  older  and  is  not 
covered  to  receive  Medicare  hospital  and  insurance  benefits  under 
part  A  of  title  XVIII  of  the  Social  Security  Act  (42  U.S.C.  1395c  et 
seq.),  to  pay  a  charge  imposed  by  any  health  care  provider,  for  in- 
patient hospital  services  which  are  covered  for  purposes  of  benefit 
payments  under  this  chapter  and  part  A  of  title  XVIII  of  the  Social 
Security  Act,  to  the  extent  that  such  charge  exceeds  applicable  lim- 
itations on  hospital  charges  established  for  Medicare  purposes 
imder  section  1886  of  the  Social  Security  Act  (42  U.S.C.  1395ww). 
Hospital  providers  who  have  in  force  participation  agreements  with 
the  Secretary  of  Health  and  Human  Services  consistent  with  sec- 
tions 1814(a)  and  1866  of  the  Social  Security  Act  (42  U.S.C. 
1395f[a)  and  1395cc),  whereby  the  participating  provider  accepts 
Medicare  benefits  as  full  pa3maent  for  covered  items  and  services 
after  applicable  patient  copayments  under  section  1813  of  such  Act 
(42  U.S.C.  1395e)  have  been  satisfied,  shall  accept  equivalent  bene- 
fit payments  and  enrollee  copayments  imder  this  chapter  as  full 
payment  for  services  described  in  the  preceding  sentence.  The  Of- 
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fice  of  Personnel  Management  shall  notify  the  Secretary  of  Health 
and  Human  Services  if  a  hospital  is  found  to  knowingly  and  will- 
fully violate  this  subsection  on  a  repeated  basis  and  the  Secretary 
may  invoke  appropriate  sanctions  in  accordance  with  section 
1866(b)(2)  of  the  Social  Security  Act  (42  U.S.C.  1395cc(b)(2))  and 
apphcable  regulations. 

(B)  (i)  A  plan,  other  than  a  prepayment  plan  described  in  section 
8903(4),  may  not  provide  benefits,  in  the  case  of  any  retired  enrolled 
individual  who  is  age  65  or  older  and  is  not  entitled  to  Medicare 
supplementary  medical  insurance  benefits  under  part  B  of  title 
XVIII  of  the  Social  Security  Act  (42  U.S.C.  1395j  et  seq.),  to  pay  a 
charge  imposed  for  physicians'  services  (as  defined  in  section  1848Q) 
of  such  Act,  42  U.S.C.  1395w^(j))  which  are  covered  for  purposes 
of  benefit  payments  under  this  chapter  and  under  such  part,  to  the 
extent  that  such  charge  exceeds  the  fee  schedule  amount  under  sec- 
tion 1848(a)  of  such  Act  (42  U.S.C.  1395w^(a)). 

(ii)  Physicians  and  suppliers  who  have  in  force  participation 
agreements  with  the  Secretary  of  Health  and  Human  Services  con- 
sistent with  section  1842(h)(1)  of  such  Act  (42  U.S.C.  1395u(h)(l)), 
whereby  the  participating  provider  accepts  Medicare  benefits  (in- 
cluding allowable  deductible  and  coinsurance  amounts)  as  full  pay- 
ment for  covered  items  and  services  shall  accept  equivalent  benefit 
and  enrollee  cost-sharing  under  this  chapter  as  full  payment  for 
services  described  in  clause  (i).  Physicians  and  suppliers  who  are 
nonparticipating  physicians  and  suppliers  for  purposes  of  part  B  of 
title  XVIII  of  such  Act  shall  not  impose  charges  that  exceed  the  lim- 
iting charge  under  section  1848(g)  of  such  Act  (42  U.S.C.  1395w- 
4(g))  with  respect  to  services  described  in  clause  (i)  provided  to  en- 
rollees  described  in  such  clause.  The  Office  of  Personnel  Manage- 
ment shall  notify  a  physician  or  supplier  who  is  found  to  have  vio- 
lated this  clause  and  inform  them  of  the  requirements  of  this  clause 
and  sanctions  for  such  a  violation.  The  Office  of  Personnel  Manage- 
ment shall  notify  the  Secretary  of  Health  and  Human  Services  if  a 
physician  or  supplier  is  found  to  knowingly  and  willfully  violate 
this  clause  on  a  repeated  basis  and  the  Secretary  of  Health  and 
Human  Services  may  invoke  appropriate  sanctions  in  accordance 
with  sections  1128A(a)  and  section  1848(g)(1)  of  such  Act  (42  U.S.C. 
1320a-7a(a),  1395w^(g)(l))  and  applicable  regulations. 

(C)  If  the  Secretary  of  Health  and  Human  Services  determines 
that  a  violation  of  this  subsection  warrants  excluding  a  provider 
from  participation  for  a  specified  period  under  title  XVIII  of  the  So- 
cial Security  Act,  the  Office  shall  enforce  a  corresponding  exclusion 
of  such  provider  for  purposes  of  this  chapter. 

^  ^  ^  ^  ^  ^ 

(3)(A)  *  *  * 

(B)  For  purposes  of  this  paragraph,  the  term  "Medicare  program 
information"  includes  (i)  the  limitations  on  hospital  charges  estab- 
Hshed  for  Medicare  purposes  xmder  section  1886  of  the  Social  Secu- 
rity Act  (42  U.S.C.  1395ww)  and  the  identity  of  hospitals  which 
have  in  force  agreements  with  the  Secretary  of  Health  and  Human 
Services  consistent  with  section  1814(a)  and  1866  of  the  Social  Se- 
curity Act  (42  U.S.C.  1395f[a)  and  1395cc),  and  (ii)  the  fee  schedule 
amounts  and  limiting  charges  for  physicians'  services  established 
under  section  1848  of  such  Act  (42  U.S.C.  1395w-4)  and  the  identity 
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of  participating  physicians  and  suppliers  who  have  in  force  agree- 
ments with  such  Secretary  under  section  1842(h)  of  such  Act  (42 
U.S.C.  1395u(h)). 

(4)  The  Director  of  the  Office  of  Personnel  Management  shall  cer- 
tify, before  the  first  day  of  the  fifth  month  that  begins  before  each 
contract  year,  that  there  is  in  effect  an  arrangement  with  the  Sec- 
retary of  Health  and  Human  Services  under  which,  before  the  begin- 
ning of  the  contract  year — 

(A)  physicians  and  suppliers  (whether  or  not  participating) 
under  the  Medicare  program  will  be  notified  of  the  require- 
ments of  paragraph  (1)(B); 

(B)  enforcement  procedures  will  be  in  place  to  carry  out  such 
paragraph  (including  enforcement  of  protections  against  over- 
charging of  beneficiaries);  and 

(C)  Medicare  program  information  described  in  paragraph 
(3)(B)(ii)  will  be  supplied  to  carriers  under  paragraph  (3)(A). 


SECTION  807  OF  THE  FOREIGN  SERVICE  ACT  OF  1980 

Sec.  807.  Payment  of  Annuity.— (a)  *  *  * 

(e)(1)  The  Secretary  of  State  shall  prescribe  regulations  iinder 
which  [a  participant  may,]  any  participant  who  has  a  life-threaten- 
ing affiliation  or  other  critical  medical  condition  may,  at  the  time 
of  retiring  under  this  subchapter  (other  than  section  808),  elect  an- 
nuity benefits  under  this  section  instead  of  any  other  benefits 
imder  this  subchapter  (including  survivor  benefits)  based  on  the 
service  of  the  participant. 


SECTION  294  OF  CENTRAL  INTELLIGENCE  AGENCY 
RETIREMENT  ACT 

SEC.  294.  ALTERNATIVE  FORMS  OF  ANNUITIES. 

(a)  Authority  for  Alternative  Form  of  Annuity.— The  Direc- 
tor shall  prescribe  regulations  \mder  which  [a  participant  may,] 
any  participant  who  has  a  life-threatening  affliction  or  other  critical 
medical  condition  may,  at  the  time  of  retiring  imder  this  title 
(other  than  under  section  231),  elect  annuity  benefits  under  this 
section  instead  of  any  other  benefits  xmder  this  title  (including  any 
survivor  benefits  imder  this  title)  based  on  the  service  of  the  partic- 
ipant creditable  imder  this  title. 

iiC  ^  9iC  ^  ^  ^  9|C 
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SECTION  704  OF  THE  ETHICS  REFORM  ACT  OF  1989 

SEC.  704.  REVISION  IN  METHOD  BY  WHICH  ANNUAL  PAY  ADJUST- 
MENTS FOR  CERTAIN  EXECUTIVE,  LEGISLATIVE,  AND  JU- 
DICIAL POSITIONS  ARE  TO  BE  MADE. 

(a)  Percent  Change  in  the  Employment  Cost  Index. — 

(1)  Method  for  computing  percent  change  in  the  ecl— 
*  *  * 

He  »i(  ii<  ^  ^  H« 

(C)  Special  rule. — For  purposes  of  any  pay  adjustment 
scheduled  to  take  effect  in  1995,  1996,  or  1997,  subpara- 
graph (B)  shall  he  deemed  to  he  amended  hy  striking  "one- 
half  of  1  percent"  and  inserting  "one  and  one-half  percent". 

Hf.  ^  ^  ^  Hi  ^  ^ 


THE  ACT  OF  AUGUST  11,  1989 

AN  ACT  Relating  to  the  method  by  which  Government  contributions  to  the  Federai 
employees  health  benefits  program  shall  be  computed  for  1990  or  1991  if  no  Gov- 
ernment-wide indemnity  benefit  plan  participates  in  that  year. 

Be  it  enacted  hy  the  Senate  and  House  of  Representatives  of  the 
United  States  of  America  in  Congress  assembled.  That  (a)(1)  in  the 
administration  of  chapter  89  of  title  5,  United  States  Code,  for  each 
of  contract  years  1990  through  [1993]  1998  (inclusive),  in  order  to 
compute  the  average  subscription  charges  under  section  8906(a)  of 
such  title  for  such  contract  years,  the  subscription  charges  in  effect 
for  the  indemnity  benefit  plan  on  the  beginning  date  of  each  such 
contract  year  shall  be  deemed  to  be  the  subscription  charges 

which — 

(\\  *  *  * 


TITLE  39,  UNITED  STATES  CODE 
PART  I— GENERAL 


4:  :ic  ^ 


CHAPTER  4— GENERAL  AUTHORITY 

§  410.  Application  of  other  laws 

(a)  *  *  * 

(b)  The  following  provisions  shall  apply  to  the  Postal  Service: 

(8)  the  provisions  of  the  Act  of  August  12,  1968  (42  U.S.C. 
4151-4156);  [and] 

(9)  [Chapter]  chapter  39  of  title  31[.];  and 


* 
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[(9)]  (10)  the  provisions  of  section  8E  of  the  Inspector  Gen- 
eral Act  of  1978. 

iie  *  ♦  4c  *  *  9|c 

PART  III— MODERNIZATION  AND  FISCAL 
ADMINISTRATION 

CHAPTER  24— APPROPRIATIONS  AND  ANNUAL  REPORT 

:|c  :|c  ;ic  :|(  ijc  »ic 

§  2401.  Appropriations 

(a)  *  *  * 

»i«  4<  ^  »i(  He  ii(  >i« 

(c)  There  are  authorized  to  be  appropriated  to  the  Postal  Service 
each  year  a  sum  determined  by  the  Postal  Service  to  be  equal  to 
the  difference  between  the  revenues  the  Postal  Service  would  have 
received  [if  sections  3217,  3403-3406,  and  3626(aHh)  and  (jHk) 
of  this  title,  had  not  been  enacted]  if  sections  3217  and  3403-3406 
had  not  been  enacted  and  the  estimated  revenues  to  be  received  on 
mail  carried  imder  such  sections  [and  Acts].  In  requesting  an  ap- 
propriation under  this  subsection  for  a  fiscal  year,  the  Postal  Serv- 
ice shall  [(i)]  include  an  amo\mt  to  reconcile  sums  authorized  to 
be  appropriated  for  prior  fiscal  years  on  the  basis  of  estimated  mail 
volume  with  sums  which  would  have  been  authorized  to  be  appro- 
priated if  based  on  the  final  audited  mail  [volume;  and  (ii)  cal- 
culate the  sums  requested  in  respect  of  mail  under  former  sections 
4452(b)  and  4452(c)  of  this  title  as  though  all  such  mail  consisted 
of  letter  shaped  pieces,  as  such  pieces  are  defined  in  the  then  effec- 
tive classification  and  rate  schedules.]  volume. 

[(d)(1)  There  is  authorized  to  be  appropriated  to  the  Postal  Serv- 
ice for  fiscal  year  1976  and  for  the  period  beginning  July  1,  1976, 
and  ending  September  30,  1976,  the  amoxmt  of  $500,000,000  to  be 
applied  against  the  accumulated  operating  indebtedness  of  the 
Postal  Service  as  of  September  30,  1976. 

[(2)  There  is  authorized  to  be  appropriated  to  the  Postal  Service 
for  fiscal  year  1977  the  amoimt  of  $500,000,000  to  be  appHed 
against  the  accumulated  operating  indebtedness  of  the  Postal  Serv- 
ice as  of  September  30,  1977. 

[(e)  During  the  period  beginning  on  the  date  of  the  appropriation 
of  the  funds  under  subsection  (d)(1)  and  ending  on  the  date  on 
which  the  Commission  on  Postal  Service  is  required  to  transmit  the 
final  report  required  under  section  7(f)(1)  of  the  Postal  Reorganiza- 
tion Act  Amendments  of  1976  to  the  President  and  each  House  of 
Congress,  the  Postal  Service  shall  not — 

[(1)  have  in  effect  any  permanent  or  temporary  rate  of  post- 
age or  fee  for  postal  services  exceeding  the  rates  and  fees  in 
effect  on  the  date  of  enactment  of  the  Postal  Reorganization 
Act  Amendments  of  1976; 

[(2)  provide  levels  and  types  of  postal  services  which  are  less 
than  the  levels  and  types  of  services  provided  on  July  1,  1976; 
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[(3)  close  any  post  office  where  35  or  more  families  regularly 
!  receive  their  mail  and  which  was  providing  service  on  July  1, 
1  1976;  or 

[(4)  close  any  post  office  where  fewer  than  35  families  re- 
1  ceive  their  mail  and  which  was  providing  service  on  July  1, 

j  1976,  imless  the  Postal  Service  receives  the  written  consent  of 

J  at  least  60  percent  of  the  regular  patrons  of  such  office  who  are 

!)         at  least  18  years  of  age. 

I       [(f)  During  the  period  beginning  on  the  date  of  the  appropriation 
of  the  funds  under  subsection  (d)(1)  and  ending  on  the  date  on 
If    which  the  Commission  on  Postal  Service  is  required  to  transmit  the 

I  final  report  required  under  section  7(f)(1)  of  the  Postal  Reorganiza- 

II  tion  Act  Amendments  of  1976  to  the  President  and  each  House  of 
j|  Congress,  the  Postal  Service  shall  provide  door  delivery  or  curbline 
j  delivery  to  all  permanent  residential  addresses  (other  than  apart- 
I    ment  building  addresses)  to  which  service  is  begun  on  or  after  the 

idate  of  enactment  of  the  Postal  Reorganization  Act  Amendments  of 
1976.] 
(d)  As  reimbursement  to  the  Postal  Service  for  losses  which  it  in- 
curred as  a  result  of  insufficient  amounts  appropriated  under  sec- 
tion 2401(c)  for  fiscal  years  1991  through  1993,  and  to  compensate 
for  the  additional  revenues  it  is  estimated  the  Postal  Service  would 
I  have  received  under  the  provisions  of  section  3626(a),  for  the  period 
beginning  on  October  1,  1993,  and  ending  on  September  30,  1998, 
if  the  fraction  specified  in  subclause  (VI)  of  section  3626(a)(2)(B)(ii) 
were  applied  with  respect  to  such  period  (instead  of  the  respective 
fractions  specified  in  subclauses  (I)  through  (V)  thereof),  there  are 
authorized  to  be  appropriated  to  the  Postal  Service  $29,000,000  for 
each  of  fiscal  years  1994  through  2035. 

[(g)]  (e)  The  Postal  Service  shall  present  to  the  Committees  on 
Post  Office  and  Civil  Service  and  the  Committees  on  Appropria- 
tions of  the  Senate  and  the  House  of  Representatives,  at  the  same 
time  it  submits  its  annual  budget  under  section  2009  of  this  title, 
I     sufficient  copies  of  the  budget  of  the  Postal  Service  for  the  fiscal 
I    year  for  which  funds  are  requested  to  be  appropriated,  and  a  com- 
prehensive statement  relating  to  the  following  matters: 
I  (1)  the  plans,  policies,  and  procedures  of  the  Postal  Service 

I  designed  to  comply  with  all  of  the  provisions  of  section  101  of 

I  this  title; 

[(h)]  (f)  The  failure  of  the  President  to  request  the  appropriation 
of  any  part  of  the  funds  authorized  by  this  section  may  not  be 
deemed  a  failure  of  appropriations.  [The  failure  of  the  President  to 
I  request  the  appropriation  of  any  part  of  the  funds  authorized  by 
I  this  section  shall  not  relieve  the  Postal  Service  from  the  respon- 
[  sibility  to  comply  with  the  provisions  of  subsections  (e)  and  (f)  of 
]     this  section.] 

[(i)]  (g)  The  rates  established  under  chapter  36  of  this  title  for 
zone-rated  parcels  formerly  entered  under  former  chapter  67  of  this 
title  shall  not  be  more  than  10  percent  less  than  the  rates  for  such 
mail  would  be  if  the  funds  authorized  under  [subsections  (b)  and 
(d)  of  this  section]  subsection  (b)  were  not  appropriated. 
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PART  IV— MAIL  MATTER 

§3202.  Penalty  mail 

(a)  Subject  to  the  limitations  imposed  by  sections  3204  and  3207 

of  this  title,  there  may  be  transmitted  as  penalty  mail — 

^)  *  *  * 

(3)  mail  relating  to  a  collection  of  statistics,  survey,  or  census 
authorized  by  title  13  and  addressed  to  the  Department  of 
Commerce  or  a  bureau  or  agency  thereof;  and 

(4)  mail  of  State  agriculture  experiment  stations  pursuant  to 
sections  325  and  361f  of  title  7[;  and]. 


CHAPTER  36— POSTAL  RATES,  CLASSES,  AND  SERVICES 

SUBCHAPTER  II— PERMANENT  RATES  AND  CLASSES  OF  MAIL 

3621.  Authority  to  fix  rates  and  classes. 

3622.  Rates  and  fees. 

3623.  Mail  classification. 

9|C  «  «  9|C  9|C  ♦  * 

[3627.  Adjusting  free  and  reduced  rates.l 
3627.  Adjusting  free  rates. 

SUBCHAPTER  III— TEMPORARY  RATES  AND  CLASSES 

3641.  Temporary  changes  in  rates  and  classes. 

3642.  Special  authority  relating  to  reduced-rate  categories  of  mail. 

«  :|c  )(:  «  !):  * 

SUBCHAPTER  I— POSTAL  RATE  COMMISSION 
§  3601.  Establishment 

(a)  The  Postal  Rate  Commission  is  an  independent  establishment 
of  the  executive  branch  of  the  Government  of  the  United  States. 
The  Commission  is  composed  of  5  Commissioners,  appointed  by  the 
President,  by  and  with  the  advice  and  [concent]  consent  of  the 
Senate.  The  Commissioners  shall  be  chosen  on  the  basis  of  their 
professional  qualifications  and  may  be  removed  by  the  President 
only  for  cause.  Not  more  than  3  of  the  Commissioners  may  be  ad- 
herents of  the  same  political  party. 

:  *  *  *  *  *  *  * 

SUBCHAPTER  II— PERMANENT  RATES  AND  CLASSES  OF 

MAIL 

******* 

§  3625.  Action  of  the  Governors 

(a)  *  *  * 

*  *  *  *  *  *  * 


415 


(d)  The  Governors  may  reject  the  recommended  decision  of  the 
Commission  and  the  Postal  Service  may  resubmit  its  request  to  the 
Commission  for  reconsideration.  Upon  resubmission,  the  request 
shall  be  reconsidered,  and  a  further  recommended  decision  of  the 
Commission  shall  be  acted  upon  under  this  section  and  subject  to 
review  in  accordance  with  section  [3268]  3628  of  this  title.  How- 
ever, with  the  unanimous  written  concurrence  of  all  of  the  Gov- 
ernors then  holding  office,  the  Governors  may  modify  any  such  fur- 
ther recommended  decision  of  the  Commission  under  this  sub- 
section if  the  Governors  expressly  find  that  (1)  such  modification  is 
in  accord  with  the  record  and  the  policies  of  this  chapter,  and  (2) 
j  the  rates  recommended  by  the  Commission  are  not  adequate  to 
provide  sufficient  total  revenues  so  that  total  estimated  income  and 
appropriations  will  equal  as  nearly  as  practicable  estimated  total 
costs. 

§  3626.  Reduced  rates 

[(a)(1)  Except  as  provided  in  paragraph  (2)  of  this  subsection, 
rates  of  postage  for  a  class  of  mail  or  kind  of  mailer  under  former 
section  4358,  4452(b),  4452(c),  4554(b),  or  4554(c)  of  this  title  shall 
be  established  in  accordance  with  applicable  provisions  of  this 
chapter. 

[(2)  Rates  of  postage  for  a  class  of  mail  or  kind  of  mailer  re- 
ferred to  in  paragraph  (1)  of  this  subsection  shall  be  estab- 
lished in  accordance  with  the  requirement  that  the  direct  and 
indirect  postal  costs  attributable  to  such  class  of  mail  or  kind 
of  mailer  (excluding  any  other  costs  of  the  Postal  Service)  shall 
be  borne  by  such  class  of  mail  or  kind  of  mailer,  as  the  case 
may  be:  Provided,  however,  That  with  respect  to  mail  under 
former  section  4452(b)  and  4452(c)  of  this  title  the  preceding 
limitation  shall  apply  only  to  rates  of  postage  for  letter  shaped 
pieces,  as  such  pieces  are  defined  in  the  associated  classifica- 
tion and  rate  schedules.] 
(a)(1)  For  the  purpose  of  this  subsection — 

(A)  the  term  "costs  attributable",  as  used  with  respect  to  a 
class  of  mail  or  kind  of  mailer,  means  the  direct  and  indirect 
postal  costs  attributable  to  such  class  of  mail  or  kind  of  mailer 
(excluding  any  other  costs  of  the  Postal  Service); 

(B)  the  term  "regular-rate  category"  means  any  class  of  mail 
or  kind  of  mailer,  other  than  a  class  or  kind  referred  to  in  para- 
graph (2)(A)  or  section  2401(c);  and 

(C)  the  term  "institutional-costs  contribution",  as  used  with 
respect  to  a  class  of  mail  or  kind  of  mailer,  means  that  portion 
of  the  estimated  revenues  to  the  Postal  Service  from  such  class 
of  mail  or  kind  of  mailer  which  remains  after  subtracting  an 
amount  equal  to  the  estimated  costs  attributable  to  such  class 
of  mail  or  kind  of  mailer. 

(2)(A)  Except  as  provided  in  paragraph  (3)  or  (4),  rates  of  postage 
for  a  class  of  mail  or  kind  of  mailer  under  former  section  4358, 
4452(b),  4452(c),  4554(b),  or  4554(c)  of  this  title  shall  be  established 
in  a  manner  such  that  the  estimated  revenues  to  be  received  by  the 
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Postal  Service  from  such  class  of  mail  or  kind  of  mailer  shall  he 
equal  to  the  sum  of— 

(i)  the  estimated  costs  attributable  to  such  class  of  mail  or 
kind  of  mailer;  and 

(ii)  the  product  derived  by  multiplying  the  estimated  costs  re- 
ferred to  in  clause  (i)  by  the  applicable  percentage  under  sub- 
paragraph (B). 

(B)  The  appUcable  percentage  for  any  class  of  mail  or  kind  of 
mailer  referred  to  in  subparagraph  (A)  shall  be  the  product  derived 
by  multiplying — 

(i)  the  percentage  which,  for  the  most  closely  corresponding 
regular-rate  category,  the  institutional-costs  contribution  for 
such  category  represents  relative  to  the  estimated  costs  attrib- 
utable to  such  category  of  mail,  times 

(ii)  (I)  one-twelfth,  for  fiscal  year  1994; 

(II)  one-sixth,  for  fiscal  year  1995; 

(III)  one-fourth,  for  fiscal  year  1996; 

(IV)  one-third,  for  fiscal  year  1997; 

(V)  five-twelfths,  for  fiscal  year  1998;  and 

(VI)  one-half,  for  any  fiscal  year  after  fiscal  year  1998. 

(C)  For  temporary  special  authority  to  permit  the  timely  imple- 
mentation of  the  preceding  provisions  of  this  paragraph,  see  section 
3642. 

(D)  For  purposes  of  establishing  rates  of  postage  under  this  sub- 
chapter for  any  of  the  classes  of  mail  or  kinds  of  mailers  referred 
to  in  subparagraph  (A),  subclauses  (I)  through  (V)  of  subparagraph 
(B)(ii)  shall  be  deemed  amended  by  striking  the  fraction  specified 
in  each  such  subclause  and  inserting  "one-half. 

(3)  The  rates  for  the  advertising  portion  of  any  mail  matter 
under  former  section  4358(d)  or  4358(e)  of  this  title  shall  be  equal 
to  the  rates  for  the  advertising  portion  of  the  most  closely  cor- 
responding regular-rate  category  of  mail,  except  that  if  the  adver- 
tising portion  does  not  exceed  10  percent  of  the  issue  of  the  publi- 
cation involved,  the  advertising  portion  shall  be  subject  to  the  same 
rates  as  apply  to  the  nonadvertising  portion. 

(4)  The  rates  for  any  advertising  under  former  section  4358(f)  of 
this  title  shall  be  equal  to  75  percent  of  the  rates  for  advertising 
contained  in  the  most  closely  corresponding  regular-rate  category  of 
mail. 

[(i)(l)  As  used  in  this  subsection — 

[(A)  "reduced-rate  category  means  any  class  of  mail  or  kind 
of  mailer  for  which  a  rate  schedule  is  established  under  sub- 
section (a)  of  this  section;  and 

[(B)  "regular-rate  category"  means  any  class  or  kind  of  mail 
.   other  than  a  class  or  kind  referred  to  in  section  2401(c)  of  this 
title. 

[(2)  Subject  to  the  requirements  of  section  2401(c)  of  this  title 
and  paragraph  (a)(2)  of  this  section  with  respect  to  mail  under 
former  sections  4452(b)  and  4452(c)  of  this  title,  This  subsection 
shall  be  used  in  determining  the  costs  recovered  by  revenues  plus 
appropriations  for  the  reduced-rate  categories,  for  the  purpose  of 
distinguishing  costs  to  be  recovered  fi-om  rates  and  fees  for  regular- 
rate  categories  under  this  chapter,  and  for  the  purpose  of  determin- 
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ing  the  appropriation  requests  under  section  2401(c)  of  this  title  re- 
lating to  the  reduced-rate  categories.  It  shall  be  assumed  that  the 
combination  of  postage  and  appropriations  to  be  received  for  each 
of  the  reduced-rate  categories  will  bear  the  same  ratio  to  the  costs 
attributed  as  required  by  section  3622(b)(3)  of  this  title  to  such  re- 
spective categories,  as  the  revenues  to  be  received  from  the  most 
closely  corresponding  regular-rate  category,  as  estimated  in  deter- 
mining the  rates  for  such  category,  bear  to  the  costs  attributed  to 
that  regular-rate  category  as  required  by  section  3622(b)(3)  of  this 
title.] 

(j)(l)  In  the  administration  of  this  section,  the  rates  for  mail 
\inder  former  section  4452(b)  or  4452(c)  of  this  title  shall  not  apply 
to  mail  which  advertises,  promotes,  offers,  or,  for  a  fee  or  consider- 
ation, recommends,  describes,  or  announces  the  availability  of— 

*  *  * 

(B)  any  insurance  policy,  unless  the  organization  which  pro- 
motes the  purchase  of  such  policy  is  authorized  to  mail  at  the 
rates  for  mail  under  former  section  4452(b)  or  4452(c)  of  this 
title,  the  policy  is  designed  for  and  primarily  promoted  to  the 
members,  donors,  supporters,  or  beneficiaries  of  the  organiza- 
tion, and  the  coverage  provided  by  the  policy  is  not  generally 
otherwise  commercially  available;  [or] 

(C)  any  travel  arrangement,  unless  the  organization  which 
promotes  the  arrangement  is  authorized  to  mail  at  the  rates 
for  mail  under  former  section  4452(b)  or  4452(c)  of  this  title, 
the  travel  contributes  substantially  (aside  from  the  cultivation 
of  members,  donors,  or  supporters,  or  the  acquisition  of  income 
or  funds)  to  one  or  more  of  the  purposes  which  constitutes  the 
basis  for  the  organization's  authorization  to  mail  at  such  rates, 
and  the  arrangement  is  designed  for  and  primarily  promoted 
to  the  members,  donors,  supporters,  or  beneficiaries  of  the 
organization[.];  or 

(D)  any  product  or  service  (other  than  any  to  which  subpara- 
graph (A),  (B),  or  (C)  relates),  if— 

(i)  the  sale  of  such  product  or  the  providing  of  such  serv- 
ice is  not  substantially  related  (aside  from  the  need,  on  the 
part  of  the  organization  promoting  such  product  or  service, 
for  income  or  funds  or  the  use  it  makes  of  the  profits  de- 
rived) to  the  exercise  or  performance  by  the  organization  of 
one  or  more  of  the  purposes  constituting  the  basis  for  the 
organization's  authorization  to  mail  at  such  rates;  or 

(ii)  the  mail  matter  involved  is  part  of  a  cooperative 
mailing  (as  defined  under  regulations  of  the  Postal  Service) 
with  any  person  or  organization  not  authorized  to  mail  at 
the  rates  for  mail  under  former  section  4452(b)  or  4452(c) 
of  this  title; 

except  that — 

(I)  any  determination  under  clause  (i)  that  a  product  or 
service  is  not  substantially  related  to  a  particular  purpose 
shall  be  made  under  regulations  which  shall  be  prescribed 
by  the  Postal  Service  based  on  subsections  (a)  and  (c)  of 
section  513  of  the  Internal  Revenue  Code  of  1986;  and 
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(11)  clause  (i)  shall  not  apply  if  the  product  involved  is 
a  periodical  publication  described  in  subsection  (m)(2)  (in- 
cluding a  subscription  to  receive  any  such  publication). 

ilfi  Hfi  iit  iif  iiii  Hi  4t 

{3)(A)  Upon  request,  an  organization  authorized  to  mail  at  the 
rates  for  mail  under  former  section  4452(b)  or  4452(c)  of  this  title 
shall  furnish  evidence  to  the  Postal  Service  concerning  the  eligi- 
bility of  any  of  its  mail  matter  or  mailings  to  be  sent  at  those  rates. 

(B)  The  Postal  Service  shall  establish  procedures  to  carry  out  this 
paragraph,  including  procedures  for  mailer  certification  of  compli- 
ance with  the  conditions  specified  in  paragraph  (1)(D)  or  subsection 
(m),  as  applicable,  and  verification  of  such  compliance. 

[(k)]  (I)  In  the  administration  of  this  section,  the  term  "advertis- 
ing", as  used  in  former  section  4358(j)(2)  of  this  title,  does  not  in- 
clude the  publisher's  own  advertising  in  a  publication  published  by 
the  official  highway  or  development  agency  of  a  State. 

(m)(l)  In  the  administration  of  this  section,  the  rates  for  mail 
under  former  section  4452(b)  or  4452(c)  of  this  title  shall  not  apply 
to  mail  consisting  of  products,  unless  such  products — 

(A)  were  received  by  the  organization  as  gifts  or  contributions; 

or 

(B)  are  low  cost  articles  (as  defined  by  section  513(h)(2)  of  the 
Internal  Revenue  Code  of  1986). 

(2)  Paragraph  (1)  shall  not  apply  with  respect  to  a  periodical  pub- 
lication of  a  qualified  nonprofit  organization. 

§  3627.  Adjusting  free  [and  reduced]  rates 

If  Congress  fails  to  appropriate  an  amount  authorized  under  sec- 
tion 2401(c)  of  this  title  for  any  class  of  mail  [sent  at  a  free  or  re- 
duced rate  under  section  3217,  3403-3406,  or  3626  of  this  title,] 
sent  free  of  postage  under  section  3217  or  3403-3406,  the  rate  for 
that  class  may  be  adjusted  in  accordance  with  the  provisions  of  this 
subchapter  so  that  the  increased  revenues  received  from  the  users 
of  such  class  will  equal  the  amoiint  for  that  class  that  the  Congress 
was  to  appropriate. 

^  4?-      ^      .  .  ^  .  .      ^  ^  ^ 

SUBCHAPTER  III— TEMPORARY  RATES  AND  CLASSES 

§3642,  Special  authority  relating  to  reduced-rate  categories 
of  mail 

(a)  In  order  to  permit  the  timely  implementation  of  section 
3626(a)(2),  the  Postal  Service  may  establish  temporary  rates  of  post- 
age for  any  class  of  mail  or  kind  of  mailer  referred  to  in  section 
3626(a)(2)(A). 

(b)  Any  exercise  of  authority  under  this  section  shall  be  in  con- 
formance with  the  requirements  of  section  3626(a),  subject  to  the  fol- 
lowing: 

(1)  All  "attributable  costs"  and  "institutional-costs  contribu- 
tions" assumed  shall  be  the  same  as  those  which  were  assumed 
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for  purposes  of  the  then  most  recent  proceedings  under  sub- 
chapter II  pursuant  to  which  rates  of  postage  for  the  class  of 
mail  or  kind  of  mailer  involved  were  last  adjusted. 

(2)  Any  temporary  rate  established  under  this  section  shall 
take  effect  upon  such  date  as  the  Postal  Service  may  determine, 
except  that — 

(A)  such  a  rate  may  take  effect  only  after  10  days'  notice 
in  the  Federal  Register;  and 

(B)  no  such  rate  may  take  effect  after  September  30, 
1998. 

(3)  A  temporary  rate  under  this  section  may  remain  in  effect 
no  longer  than  the  last  day  of  the  fiscal  year  in  which  it  first 
takes  effect. 

(4)  Authority  under  this  section  may  not  be  exercised  in  a 
manner  that  would  result  in  more  than  1  change  taking  effect 
under  this  section,  during  the  same  fiscal  year,  in  the  rates  of 
postage  for  a  particular  class  of  mail  or  kind  of  mailer,  except 
as  provided  in  paragraph  (5). 

(5)  Nothing  in  paragraph  (4)  shall  prevent  an  adjustment 
under  this  section  in  rates  for  a  class  of  mail  or  kind  of  mailer 
with  respect  to  which  any  rates  took  effect  under  this  section 
earlier  in  the  same  fiscal  year  if— 

(A)  the  rates  established  for  such  class  of  mail  or  kind  of 
mailer  by  the  earlier  adjustment  are  superseded  by  new 
rates  established  under  subchapter  II;  and 

(B)  authority  under  this  paragraph  has  not  previously 
been  exercised  with  respect  to  such  class  of  mail  or  kind  of 
mailer  based  on  the  new  rates  referred  to  in  subparagraph 
(A). 

(c)  The  Postal  Service  may  prescribe  any  regulations  which  may 
be  necessary  to  carry  out  this  section,  including  provisions  govern- 
ing the  coordination  of  adjustments  under  this  section  with  any 
other  adjustments  under  this  title. 

^  ^  ^  ^  ^ 

SUBCHAPTER  V— GENERAL 

§  3683.  Uniform  rates  for  books;  films;  other  materials 

(a)  *  *  * 

[(b)  The  rates  for  mail  matter  specified  in  former  section 
4554(a)(1)  or  4554(b)(2)(A)  of  this  title,  when  mailed  from  a  pub- 
lisher or  a  distributor  to  a  school,  college,  university,  or  library, 
shall  be  the  rate  currently  in  effect  for  such  mail  matter  under  the 
provisions  of  former  section  4554(b)(1)  of  this  title.] 

(b)  The  rates  of  postage  under  former  section  4554(b)(1)  of  this 
title  shall  not  be  effective  except  with  respect  to  mailings  which — 

(1)  constitute  materials  specified  in  former  section  4554(b)(2) 
of  this  title;  and 

(2)  are  sent  between — 

(A)  an  institution,  organization,  or  association  listed  in 
subparagraph  (A)  or  (B)  of  such  former  section  4554(b)(1) 
and  any  other  such  institution,  organization,  or  association; 
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(B)  an  institution,  organization,  or  association  referred  to 
in  subparagraph  (A)  and  any  individual  (other  than  an  in- 
dividual having  a  financial  interest  in  the  sale,  promotion, 
or  distribution  of  the  materials  involved);  or 

(C)  an  institution,  organization,  or  association  referred  to 
in  subparagraph  (A)  and  a  qualified  nonprofit  organization 
(as  defined  in  former  section  4452(d)  of  this  title)  that  is 
not  such  an  institution,  organization,  or  association. 


Title  XI — Committee  on  Public  Works  and  Transportation 


House  of  Representatives, 
Committee  on  Public  Works  and  Transportation, 
Rayburn  House  Office  Building 

Washington,  DC,  May  14,  1993. 
1   Hon.  Martin  Olav  Sabo, 
j|    Chairman,  Committee  on  the  Budget, 
j   House  of  Representatives,  Washington,  DC. 

Dear  Mr.  Chairman:  Pursuant  to  section  7  of  the  Concurrent 
Resolution  on  the  Budget  For  FY94  and  your  letter  of  April  5, 
1993,  I  am  submitting  on  behalf  of  the  Committee  on  Public  Works 
and  Transportation  two  copies  of  our  FY94-98  reconciliation  legis- 
lation. In  addition,  I  am  enclosing,  as  requested,  the  accompanying 
,    report  language  with  the  Ramseyer. 

I  I  am  advised  that  the  Congressional  Budget  Office  will  submit  an 
I  official  cost  estimate  of  our  legislation  to  you  directly.  I  am  further 
I  advised  that  our  Legislative  Counsel  will  coordinate  final  compila- 
!  tion  and  reporting  requirements  as  requested  by  your  Committee. 
I  I  do  want  to  note  that  this  may  not  be  the  final  reconciliation 
,  submission  of  the  Committee  on  Public  Works  and  Transportation. 
I  The  Committee  is  in  the  process  of  reviewing  the  entire  reconcili- 
I  ation  package  for  possible  action  taken  by  other  committees  that 
involve  matters  under  our  jurisdiction.  Should  it  be  necessary,  as 
a  result  of  that  review,  for  our  Committee  to  take  additional  rec- 
onciliation action,  we  would  plan  to  do  so  prior  to  formal  action  by 
the  Budget  Committee. 

I  appreciate  your  assistance  in  this  matter  and  look  forward  to 
working  with  you  as  reconciliation  proceeds  through  the  legislative 
process. 

Sincerely  yours, 

Norman  Y.  Mineta, 

Chairman. 

Committee  Report-Reconciliation 

general  aviation  fees 

With  respect  to  general  aviation  fees,  the  FY1994  Budget  Resolu- 
tion assumed  that  the  Committee  would  report  legislation  to  save 
$18  million  in  FY1994  and  a  total  of  $211  million  in  the  period  FY 
1994-1998.  The  Budget  Resolution  assumed  a  proposal  made  by  the 
President  that  general  aviation  aircraft  registration  fees  be 
annualized  and  increased  significantly.  (Presently,  aircraft  are  reg- 
istered with  the  Federal  Aviation  Administration  for  a  one-time 
charge  of  $5). 

Beyond  raising  revenues  to  reduce  the  Federal  deficit,  the  Presi- 
dent said  fees  were  necessary  to  bring  general  aviation's  contribu- 
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tion  to  the  Airport  and  Airway  Trust  more  in  line  with  costs  attrib- 
uted to  general  aviation's  use  of  the  air  traffic  control  and  airport 
system.  Studies  by  the  Department  of  Transportation  have  indi- 
cated that  the  annual  cost  to  the  Federal  Government  of  providing 
general  aviation  the  services  it  receives  is  between  $847  million 
and  $2,143  billion  (FY  1991),  while  the  government  only  recovers 
between  7  and  19%  (depending  on  the  costs  assumed)  from  user 
fees  on  general  aviation.  This  means  that  other  aviation  users, 
principally  airline  passengers  who  pay  a  10%  ticket  tax  are  in  ef- 
fect cross-subsidizing  the  cost  of  general  aviation's  use  of  the  avia- 
tion system.  Part  of  the  policy  behind  the  President's  proposal  is 
to  work  toward  reducing  this  subsidization. 

The  President  proposed  that  the  fee  for  registering  a  general 
aviation  aircraft  be  increased  to  $90  in  FY  1994;  $150  in  FY  1995; 
$210  in  FY  1996,  and  $270  in  FY  1997.  In  FY  1998,  the  fee  would 
be  adjusted  for  changes  in  the  Consumer  Price  Index.  These  fees 
would  raise  $18  million  in  revenue  in  FY  1994  and  $211  million 
over  the  five  year  period. 

The  Committee  regrets  the  necessity  of  imposing  new  fees  on 
general  aviation.  This  sector  is  the  backbone  of  our  national  avia- 
tion system.  General  aviation  provides  vital  transportation  services 
and  furnishes  much  of  the  technology  and  personnel  who  make  our 
commercial  aviation  system  the  world's  finest. 

In  recent  years  increasing  costs  (including  excessive  product  li- 
ability awards)  have  created  serious  difficulties  for  general  avia- 
tion, resulting  in  a  decline  in  the  number  of  aircraft  sold  and  the 
number  of  licensed  pilots.  In  these  circumstances,  any  new  fees 
must  be  carefully  structured  to  minimize  their  impact  on  the  indus- 
try. With  these  thoughts  in  mind,  the  Committee  has  restructured 
the  President's  proposal  to  produce  a  much  fairer  and  less  burden- 
some schedule  of  fees. 

Under  the  President's  proposal,  the  same  registration  fee  would 
be  levied  on  a  small  single  engine  two-seater  aircraft  worth  less 
than  $10,000  as  on  a  large  multi-million  dollar  corporate  jet.  It  is 
clear  that  most  persons  who  own  their  own  aircraft  and  are  able 
to  afford  toda/s  cost  of  flying  should  be  able  to  afford  some  in- 
creased fees  for  the  registration  of  aircraft.  However,  it  appears  to 
the  Committee  that  a  flat  fee  on  all  types  of  aircraft,  eventually 
amounting  to  hundreds  of  dollars  annually,  would  certainly  serve 
as  an  important  factor  in  some  people's  decision  of  whether  to  enter 
or  continue  to  participate  in  general  aviation. 

While  it  is  important  to  collect  new  revenues  to  work  toward  re- 
ducing the  Federal  deficit,  the  Committee  believes  that  the  Presi- 
dent's proposed  fee  structure  could  well  have  the  imintended  con- 
sequence of  reducing  general  aviation  activity  which  would  be 
counterproductive  to  raising  revenue  from  this  sector  as  well  as  to 
restoring  the  nation's  overall  economic  health  and  vitality. 

The  Committee's  proposal  modifies  the  President's  so  that  the 
vast  preponderance  of  general  aviation  owners  would  pay  a  rel- 
atively nominal  registration  fee  at  a  level  that  would  not  be  likely 
to  affect  decisions  on  whether  to  participate  in  general  aviation. 
Owners  of  larger  aircraft  would  pay  higher  fees  commensurate  with 
the  larger  size  and  higher  value  of  their  aircraft.  The  Committee 
also  believes  that  a  fee  schedule  based  on  size  better  serves  the 
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President's  objective  of  recovering  costs  in  a  way  that  is  propor- 
tionate to  use  of  the  aviation  system.  Generally,  the  larger,  more 
sophisticated  aircraft  use  the  air  traffic  control  system  much  in  the 
way  that  airliners  do,  while  many  small  single  engine  aircraft  do 
not  use  any  air  traffic  control  services. 

With  regard  to  the  aircraft  registration  fee,  the  Committee  has 
adopted  a  schedule  of  fees  correlated  to  the  weight  (or  size)  of  air- 
craft. For  aircraft  under  3,500  pounds  (small,  single  engine  air- 
craft), there  would  be  a  $40  annual  registration  fee.  (Aircraft  that 
are  so  small  as  to  not  have  an  electrical  system,  gliders  and  bal- 
loons would  be  exempt  from  the  registration  fee).  For  aircraft  be- 
tween 3,500  and  6,500  pounds  (small,  twin  engine  aircraft),  there 
would  be  annual  fee  of  $175.  For  aircraft  between  6,500  and  10,000 
pounds  (large  twin  engine  aircraft),  there  would  be  an  annual  fee 
of  $500.  For  aircraft  between  10,000  and  100,000  pounds  (corporate 
large  turbo  prop  and  jet  aircraft),  there  would  be  an  annual  fee  of 
$1,000.  For  aircraft  over  100,000  (privately  owned  airliner-type  air- 
craft), there  would  be  an  annual  fee  of  $2,000.  Under  the  schedule, 
approximately  81%  of  the  aircraft  owners  would  be  limited  to  a 
nominal  $40  annual  fee. 

In  order  to  further  achieve  the  goal  of  lessening  the  impact  of  the 
fee  on  the  vast  preponderance  of  small  aircraft  owners,  the  Com- 
mittee has  adopted  three  other  fees: 

An  average  aircraft  recording  and  title  fee  of  $200  to  be  levied 
whenever  the  ownership  of  an  aircraft  changes. 

A  $500  annual  fee  for  an  Aviation  Medical  Examiner's  Certifi- 
cate. Persons  holding  these  certificates  conduct  periodic  pilot  medi- 
cal examinations  for  which  they  are  free  to  charge  the  pilot.  These 
physicians  also  are  able  to  attend  at  no  expense,  a  medical  edu- 
cation course  sponsored  by  the  Federal  Aviation  Administration, 
which  can  be  credited  toward  continuing  education  requirements  in 
many  states. 

A  triennial  $12  Airman  Pilot  Certificate. 

The  following  table  sets  forth  these  fees  and  their  estimated  rev- 
enues. 


GENERAL  AVIATION  FEES  FOR  SERVICES 

,1    J  Number  of  aircraft/  .     ■ .         Annual  revenue  (in       5-year  revenue  (in 

persons  Annual  fee  ^juj^^jj  ^j„jo„jj 

Aircraft  Reg.  (in  lbs.): 

<3,500    206,248  $40  $8,250  $41,250 

3,501-6,500    30,528  175  5.342  26.712 

6,501-10,000    7,221  500  3.611  18.053 

10,000-100,000    9,281  1,000  9.281  46.405 

>100,000    530  2,000  1.060  5.300 

Total  aircraft  registration   253,808    27.544  137.720 

Aircraft  ownership  and  transfer  fee   48,000  200  10.000  48.000 

Aviation  medical  examiner   6,000  500  3,000  15.000 

Triennual  $12  airman  pilot  certificates   690,000  4  2.760  13.800 

Total   43.304  214.520 

The  Federal  Aviation  Administration  under  existing  authority 
has  been  considering  various  fees  on  pilots,  aircraft,  and  examin- 
ers. With  respect  to  aircraft  registration  and  aviation  medical  ex- 
aminers, it  is  the  intent  of  this  legislation  to  establish  fees  in  lieu 
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of  those  being  considered  by  the  agency,  not  in  addition  to  those 
fees. 

SECTION-BY-SECTION  ANALYSIS 

The  bill  amends  Section  313(f)  of  the  Federal  Aviation  Act  of 
1958  which  authorizes  specific  fees  that  the  FAA  Administrator 
may  collect.  The  bill  rewrites  313(f)  to  mandate  aircraft  registra- 
tion and  other  fees  as  follows: 

Section  313(f)(l)(A)(i)  establishes  a  schedule  of  annual  aircraft 
registration  fees  beginning  in  FY  1994: 

Not  over  3,500  pounds— $40;  over  3,500  but  not  over  6,500 
pounds— $175;  over  6,500  but  not  over  10,000  pounds— $500;  over 
10,000  but  not  over  100,000  pounds— $1,000;  over  100,000 
pounds— $2,000. 

Further,  these  fees  will  be  increased  by  an  average  of  $200  if  the 
ownership  of  the  aircraft  is  transferred.  The  Committee  directs  the 
Federal  Aviation  Administration  to  develop  a  sliding  schedule  of 
fees  based  on  aircraft  weight,  similar  to  the  basic  aircraft  registra- 
tion fee  schedule. 

Section  313(f)(l)(A)(ii)  provides  the  following  exemptions  to  the 
registration  fee:  (I)  air  carrier  aircraft;  (II)  U.S.  Government  air- 
craft; (III)  aircraft  registered  under  a  dealer's  aircraft  registration 
certificate;  (IV)  aircraft  not  certificated  with  an  engine-driven  elec- 
trical system;  (V)  balloons  and  gliders. 

The  Committee  believes  it  is  appropriate  to  exempt  non-elec- 
trically  equipped  aircraft,  balloons,  and  gliders  because  these  air- 
craft typically  do  not  use  air  traffic  control  and  navigational  serv- 
ices. Use  of  these  services  requires  a  radio  and  electrically  powered 
instruments,  which  these  aircraft  do  not  have. 

Section  313(f)(1)(B)  establishes  an  annual  fee  of  $500  on  persons 
that  the  Federal  Aviation  Administration  has  designated  as  an 
aviation  medical  examiner. 

Section  313(f)(1)(C)  establishes  a  triennial  airman  pilot's  certifi- 
cate fee  of  $12. 

Section  313(f)(2)  continues  the  authority  of  the  Administrator  to 
collect  a  fee  for  the  processing  of  forms  lor  major  fuel  tank  alter- 
ations that  existed  in  the  Section  313(f)  being  replaced  with  this 
legislation. 

Section  313(f)(3)  directs  that  all  fees  established  by  this  sub- 
section be  deposited  in  the  Airport  and  Airway  Trust  Fund. 

SEC.  11002.  RECREATIONAL  USER  FEES 

This  section  amends  the  Flood  Control  Act  of  1968  to  authorize 
the  Secretary  of  the  Army  to  establish  and  collect  fees  for  the  use 
of  developed  recreation  sites  and  facilities.  A  developed  recreation 
site  or  facility  is  a  physically  improved  area  with  vehicle  access, 
sanitation  facilities  and  recreation  facilities,  such  as  camping  and 
picnic  sites,  picnic  shelters,  swimming  beaches  and  boat  launching 
ramps.  Fees  are  limited  to  a  maximum  of  $3  per  vehicle,  per  day, 
adjusted  for  inflation,  except  for  campsites  where  existing  law  re- 
quiring market-based  fees  continues  to  apply.  The  Secretary  would 
be  prohibited  from  charging  fees  for  the  use  of  provision  of  drinking 
water,  wayside  exhibits,  areas  with  only  picnic  tables  and  lacking 
sanitary  or  other  facilities,  general  purpose  roads,  overlook  sites. 
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toilet  facilities,  surface  water  areas,  undeveloped  or  lightly  devel- 
oped shoreland,  or  general  visitor  information.  Undeveloped  or 
lightly  developed  shoreland  are  lands  adjoining  a  Corps  adminis- 
tered lake  where  nominal  or  no  public  recreation  facilities  exist. 
The  fees  will  be  deposited  into  the  special  Treasury  account  for  the 
Corps  of  Engineers  that  has  been  established  imder  authority  of 
the  Land  and  Water  Conservation  Fimd  Act  of  1965.  The  section 
also  deletes  the  existing  requirement  in  law  that  the  Corps  of  Engi- 
neers provide  one  free  campground  at  each  of  its  projects  where 
camping  is  permitted. 

Changes  in  Existing  Law  Made  by  Title  XI  of  the  Bill,  as 

Reported 

In  compUance  with  clause  3  of  rule  XIII  of  the  Rules  of  the  House 
of  Representatives,  changes  in  existing  law  made  by  the  bill,  as  re- 
ported, are  shown  as  follows  (existing  law  proposed  to  be  omitted 
is  enclosed  in  black  brackets,  new  matter  is  printed  in  itahcs,  exist- 
ing law  in  which  no  change  is  proposed  is  shown  in  roman): 

FEDERAL  AVIATION  ACT  OF  1958 

TABLE  OF  contents 

Title  III— Organization  of  Agency  and  Powers  and  Duties  of  Administrator 
Sec.  301.  Creation  of  Agency. 

Sec.  313.  Other  powers  and  duties  of  Administrator, 
(a)  In  general. 

iii  if:  if:  ^  :j(  ij/i 

[(f)  Processing  fees.] 
(f)  Fees  for  services. 

Other  Powers  and  Duties  of  Administrator 

GENERAL 

Sec.  313.  (a)  *  *  * 

:ic  ^  4:  ^  H«  4: 

lif)  Processing  Fees.— 

[(1)  Establishment  and  collection.— The  Administrator 
may  establish  and  collect  such  fees  as  may  be  necessary  to 
cover  the  costs  associated  with  issuance  of  certificates  of  reg- 
istration of  aircraft,  issuance  of  airman  certificates  to  pilots, 
and  processing  of  forms  for  major  repairs  and  alterations  of 
fuel  tanks  and  fuel  systems  of  aircraft. 

[(2)  Maximum  fee  schedule.— The  amoimt  of  any  fee  which 
may  be  collected  under  this  subsection — 

[(A)  with  respect  to  issuance  of  an  airman's  certificate 
to  a  pilot  may  not  exceed  $12; 
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[(B)  with  respect  to  registration  of  an  aircraft  after 
transfer  of  ownership  may  not  exceed  $25; 

[(C)  with  respect  to  renewal  of  an  aircraft  registration 
may  not  exceed  $15;  and 

[(D)  with  respect  to  processing  of  a  form  for  a  major  re- 
pair or  alteration  of  a  fuel  tank  or  fuel  system  of  an  air- 
craft may  not  exceed  $7.50. 
[The  amoiints  estabhshed  by  this  paragraph  shall  be  adjusted 
by  the  Administrator  for  changes  in  the  Consumer  Price  Index 
of  All  Urban  Consimiers  published  by  the  Bureau  of  Labor  Sta- 
tistics of  the  Department  of  Labor. 

[(3)  Limitation. — No  fee  may  be  collected  imder  this  sub- 
section before  the  date  on  which  the  final  regulations  referred 
to  in  section  7207(a)  of  the  Federal  Aviation  Administration 
Drug  Enforcement  Assistance  Act  of  1988  take  effect. 

[(4)  Credit  to  account;  availability.— The  amount  of  fees 
collected  under  this  subsection  shall  be  credited  to  the  account 
in  the  United  States  Treasury  from  which  expenses  were  in- 
curred by  the  Administrator  for  carrying  out  titles  V  and  VI  of 
this  Act  and  shall  be  available  to  the  Administrator  for  paying 
expenses  for  which  such  fees  are  collected.] 
(f)  Fees  for  Services.— 

(1)  Imposition  AND  collection— The  following  fees  are  im- 
posed and  shall  be  collected  for  services  rendered: 
(A)  Aircraft  registration  fees  — 

(i)  General  rule. — For  registration  of  an  aircraft, 
the  fee  to  be  collected  from  the  owner  of  the  aircraft  in 
each  fiscal  year  beginning  after  September  30,  1993, 
shall  be  determined  under  the  following  table: 


If  the  maximum  certificated 

gross  weight  of  Amount  of 

the  aircraft  is:  fee  is: 

Not  over  3,500  pounds   $40.00 

Over  3,500  lbs.  but  not  over  6,500  lbs   $175.00 

Over  6,500  lbs.  but  not  over  10,000  lbs   $500.00 

Over  10,000  lbs.  but  not  over  100,000  lbs   $1,000.00 

Over  100,000  lbs   $2,000.00. 


If  the  ownership  of  the  aircraft  is  also  transferred  in  such 
fiscal  year,  the  fee  to  be  collected  for  registration  of  the  air- 
craft in  such  fiscal  year  under  this  subparagraph,  as  deter- 
mined from  the  table,  shall  be  increased  by  such  amount  as 
the  Administrator  shall  determine  so  that  the  average 
amount  of  the  increase  for  all  aircraft  collected  under  this 
sentence  in  such  fiscal  year  will  be  approximately  $200.00. 

(ii)  Exemptions. — No  fee  shall  be  collected  under  this 
subparagraph  for  registration  of  an  aircraft  in  a  fiscal  year 
if  the  aircraft — 

(I)  is  owned  or  operated  by  an  air  carrier  exclusively 
to  provide  air  transportation; 

(II)  is  owned  by,  or  operated  exclusively  by  or  for,  the 
United  States  Government; 

(III)  is  registered  under  a  dealer's  aircraft  registra- 
tion certificate  issued  under  section  505  of  this  Act; 
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(IV)  is  not  originally  certificated  with  an  engine  driv- 
en electrical  system  or  has  not  subsequently  been  cer- 
tified by  the  Administrator  with  such  a  system  in- 
stalled; or 

(V)  is  a  balloon  or  glider. 

(B)  Designation  as  aviation  medical  examiners,— For 
designation  of  a  person  as  an  aviation  medical  examiner, 
the  fee  to  be  collected  from  such  person  in  each  fiscal  year 
beginning  after  September  30,  1993,  shall  be  $500. 

(C)  Issuance  of  certificates  to  pilots.— After  Sep- 
tember 30,  1993,  the  fee  to  be  collected  for  issuance  or  re- 
newal of  an  airman's  certificate  to  a  pilot  shall  be  $12.  The 
fee  shall  be  collected  from  each  pilot  at  least  once  every  3 
fiscal  years. 

(2)  Continuation  of  fee  for  processing  of  forms  for 
major  fuel  tank  alterations.— 

(A)  Establishment  and  collection. — The  Adminis- 
trator may  establish  such  fees  as  may  be  necessary  to  cover 
the  costs  associated  with  processing  of  forms  for  major  re- 
pairs and  alterations  of  fuel  tanks  and  fuel  systems  of  air- 
craft. 

(B)  Maximum  amount.— The  amount  of  any  fee  under 
this  subsection  with  respect  to  processing  of  a  form  for  a 
major  repair  or  alteration  of  a  fuel  tank  or  fuel  system  of 
an  aircraft  may  not  exceed  $7.50.  Such  maximum  amount 
shall  be  adjusted  annually  by  the  Administrator  for 
changes  in  the  Consumer  Price  Index  of  All  Urban  Con- 
sumers published  by  the  Bureau  of  Labor  Statistics  of  the 
Department  of  Labor. 

(3)  Collection  and  deposit  in  trust  fund.— The  amounts 
of  all  fees  established  by  or  under  this  subsection  shall  be  col- 
lected by  the  Administrator,  or  the  Secretary  of  the  Treasury  for 
the  Administrator,  and  shall  be  deposited  in  the  Airport  and 
Airway  Trust  Fund. 


SECTION  210  OF  THE  FLOOD  CONTROL  ACT  OF  1968 

[Sec.  210.  No  entrance] 
SEC.  210.  recreational  USER  FEES. 

(a)  Prohibition  on  Admissions  Fees.— No  entrance  or  admis- 
sion fees  shall  be  collected  after  March  31,  1970,  by  any  officer  or 
employee  of  the  United  States  at  public  recreation  areas  located  at 
lakes  and  reservoirs  under  the  jurisdiction  of  the  Corps  of  Engi- 
neers, United  States  Army.  [User  fees  at  these  lakes  and  res- 
ervoirs shall  be  collected  by  officers  and  employees  of  the  United 
States  only  from  users  of  highly  developed  facilities  requiring  con- 
tinuous presence  of  personnel  for  maintenance  and  supervision  of 
the  facilities,  and  shall  not  be  collected  for  access  to  or  use  of  water 
areas,  undeveloped  or  lightly  developed  shoreland,  picnic  groimds, 
overlook  sites,  scenic  drives,  or  boat  launching  ramps  where  no  me- 
chanical or  hydraulic  equipment  is  provided.] 
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(b)  Fees  for  Use  of  Developed  Recreation  Sites  and  Facili- 
ties.— 

(1)  Establishment  and  collection— Notwithstanding  sec- 
tion 4(b)  of  the  Land  and  Water  Conservation  Fund  Act  of  1965 
(16  U,S.C.  460l-6a(b)),  the  Secretary  of  the  Army  is  authorized, 
subject  to  paragraphs  (2)  and  (3),  to  establish  and  collect  fees 
for  the  use  of  developed  recreation  sites  and  facilities,  including 
campsites,  swimming  beaches,  and  boat  launching  ramps. 

(2)  Exemption  of  certain  facilities.— The  Secretary  shall 
not  establish  or  collect  fees  under  this  subsection  for  the  use  or 
provision  of  drinking  water,  wayside  exhibits,  general  purpose 
roads,  overlook  sites,  picnic  tables,  toilet  facilities,  surface  water 
areas,  undeveloped  or  lightly  developed  shoreland,  or  general 
visitor  information. 

(3)  Per  vehicle  limit. — The  fee  under  this  subsection  for  use 
of  a  site  or  facility  (other  than  an  overnight  camping  site  or  fa- 
cility or  any  other  site  or  facility  at  which  a  fee  is  charged  for 
use  of  the  site  or  facility  as  of  the  date  of  the  enactment  of  this 
paragraph)  for  persons  entering  the  site  or  facility  by  private, 
noncommercial  vehicle  shall  not  exceed  $3  per  day  per  vehicle. 
Such  maximum  amount  may  be  adjusted  annually  by  the  Sec- 
retary for  changes  in  the  Consumer  Price  Index  of  All  Urban 
Consumers  published  by  the  Bureau  of  Labor  Statistics  of  the 
Department  of  Labor. 

(4)  Deposit  into  treasury  account.— All  fees  collected 
under  this  subsection  shall  be  deposited  into  the  Treasury  ac- 
count for  the  Corps  of  Engineers  established  by  section  4(i)  of 
the  Land  and  Water  Conservation  Fund  Act  of  1965  (16  U.S.C. 
460l-6a(i)). 


SECTION  4  OF  THE  LAND  AND  WATER  CONSERVATION 
FUND  ACT  OF  1965 

ADMISSION  AND  USE  FEES;  ESTABLISHMENT  AND  REGULATIONS 

Sec.  4.  (a)  *  *  * 

(b)  Recreation  Use  Fees— Each  Federal  agency  developing,  ad- 
ministering, providing  or  furnishing  at  Federal  expense,  specialized 
outdoor  recreation  sites,  facilities,  equipment,  or  services  shall,  in 
accordance  with  this  subsection  and  subsection  (d)  of  this  section, 
provide  for  the  collection  of  daily  recreation  use  fees  at  the  place 
of  use  or  any  reasonably  convenient  location:  Provided,  That  in  no 
event  shall  there  be  a  charge  by  any  such  agency  for  the  use,  either 
singly  or  in  any  combination,  of  drinking  water,  wayside  exhibits, 
roads,  overlook  sites,  visitors'  centers,  scenic  drives,  toilet  facilities, 
picnic  tables,  or  boat  ramps:  Provided,  however.  That  a  fee  shall  be 
charged  for  boat  launching  facilities  only  where  specialized  facili- 
ties or  services  such  as  mechanical  or  hydraulic  boat  lifts  or  facili- 
ties are  provided:  And  provided  further.  That  in  no  event  shall 
there  be  a  charge  for  the  use  of  any  campground  not  having  the 
following — tent  or  trailer  spaces,  drinking  water,  access  road, 
refuse  containers,  toilet  facilities,  personal  collection  of  the  fee  by 
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j  |  an  employee  or  agent  of  the  Federal  agency  operating  the  facility, 
reasonable  visitor  protection,  and  simple  devices  for  containing  a 
campfire  (where  campfires  are  permitted).  [At  each  lake  or  res- 
ervoir irnder  the  jurisdiction  of  the  Corps  of  Engineers,  United 
States  Army,  where  camping  is  permitted,  such  agency  shall  pro- 
!  vide  at  least  one  primitive  campground,  containing  designated 
I  campsites,  sanitary  facilities,  and  vehicular  access,  where  no 
I  charge  shall  be  imposed.]  Any  Golden  Age  Passport  permittee,  or 
permittee  under  paragraph  (5)  of  subsection  (a)  of  this  section, 
shall  be  entitled  upon  presentation  of  such  permit  to  utilize  such 
special  recreation  facilities  at  a  rate  of  50  per  centum  of  the  estab- 
lished use  fee. 

U.S.  Congress, 
jj  Congressional  Budget  Office, 

Washington,  DC,  May  14,  1993, 

I  Hon.  Norman  Y.  Mineta, 

II  Chairman,  Committee  on  Public  Works  and  Transportation, 
\\  U.S.  House  of  Representatives,  Washington,  DC. 

Dear  Mr.  Chairman:  The  Congressional  Budget  Office  has  pre- 
pared the  attached  cost  estimate  for  the  reconciliation  rec- 
ommendations of  the  House  Committee  on  Public  Works  and 
Transportation. 

If  you  wish  further  details  on  this  estimate,  we  will  be  pleased 
to  provide  them. 
Sincerely, 

James  L.  Blum 
(for  Robert  D.  Reischauer). 

Congressional  Budget  Office  Cost  Estimate 

1.  Bill  number:  Not  yet  assigned. 

2.  Bill  title:  Reconciliation  Recommendations  of  the  House  Com- 
mittee on  Public  Works  and  Transportation. 

3.  Bill  status:  As  ordered  reported  by  the  House  Committee  on 
Public  Works  and  Transportation  on  May  13,  1993. 

4.  Bill  purpose:  One  section  of  this  title  would  amend  the  Federal 
Aviation  Act  of  1958  to  establish  new  fees  for  aviation  services. 
These  fees  would  apply  to  aircraft  registrations  and  transfers  of 
title,  the  designation  of  aviation  medical  examiners,  and  the  certifi- 
cation of  pilots.  All  amounts  collected  under  this  provision  would 
be  deposited  into  the  Airport  and  Airways  Trust  Fund. 

The  other  section  would  authorize  the  Secretary  of  the  Army  to 
collect  user  fees  at  recreation  sites  administered  by  the  U.S.  Army 
Corps  of  Engineers.  The  legislation  would  repeal  the  requirement 
I  that  the  Corps  offer  at  least  one  free  campsite  at  each  of  its  camp- 
|i  ing  areas  and  would  loosen  minimum  standards  that  must  be  met 
j  in  order  for  the  agency  to  charge  fees  at  such  facilities  as  camp- 
I  sites,  beaches,  and  boat  launch  ramps.  Finally,  this  section  would 
1  impose  a  limit  on  daily  fees  of  $3  per  vehicle,  subject  to  annual  ad- 
I   justments  for  inflation. 

5.  Estimated  cost  to  the  Federal  Government: 
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[By  fiscal  year,  in  millions  of  dollars] 


1994     1995     1996     1997  1998 


Direct  Spending 

Fees  for  Aviation  Services: 

Estimated  budget  authority    -41    -42    -42    -44  -45 

Estimated  outlays   -41    -42    -42    -44  -45 

U.S.  Army  Corps  of  Engineers  recreation  user  fees: 

Estimated  budget  authority    - 13    - 18    - 18    - 18    - 18 

Estimated  outlays   - 13    - 18    - 18    - 18    - 18 

Total: 

Estimated  budget  authority    -54    -60    -60    -62  -63 

Estimated  outlays   -54    -60    -60    -62  -63 


The  budgetary  impact  of  this  bill  falls  within  budget  functions 
300  and  400. 

Basis  of  estimate 

Aviation  Fees:  The  aviation  fees  established  by  this  title  would 
replace  fees  currently  collected  by  the  Federal  Aviation  Administra- 
tion (FAA),  which  now  total  less  than  $1  million  per  year.  The  ex- 
isting fees,  however,  have  no  impact  on  the  deficit,  because  they 
are  credited  to  FAA  appropriations  and  available  to  offset  agency 
spending.  Because  the  new  fees  would  not  be  credited  to  FAA  ap- 
propriations, the  total  amoimt  collected  under  this  title  would  serve 
to  reduce  the  deficit. 

CBO's  estimate  of  receipts  is  based  on  FAA  data  concerning  the 
number  of  registered  aircraft,  title  transfers,  pilot  certifications, 
and  aviation  medical  examiners.  CEO  assumed  that  these  new  fees 
could  be  fully  implemented  in  fiscal  year  1994. 

Corps  of  Engineers  Recreation  Fees:  Based  on  information  pro- 
vided by  the  Corps,  CBO  estimates  that  annual  collections  would 
be  about  $18  million  once  the  new  fees  have  been  fully  imple- 
mented. Because  it  would  take  several  months  to  establish  and  im- 
plement the  new  fee  schedule,  first-year  receipts  would  be  lower — 
about  $13  million. 

6.  Estimated  cost  to  state  and  local  governments:  None. 

7.  Estimate  comparison:  None. 

8.  Previous  CBO  estimate:  None. 

9.  Estimate  prepared  by:  Marjorie  Miller  and  Deborah  Reis  (226- 
2860). 

10.  Estimate  approved  by:  C.G.  Nuckols,  Assistant  Director  for 
•Budget  Analysis. 


Title  XII— Committee  on  Veterans  Affairs 

House  of  Representatives, 
Committee  on  Veterans'  Affairs, 

Washington,  DC,  May  14,  1993. 

Hon.  Martin  Olav  Sabo, 
Chairman,  Committee  on  the  Budget, 
House  of  Representatives,  Washington,  DC. 

Dear  Mr.  Chairman:  On  May  11,  the  Committee  approved 
changes  in  existing  law  under  its  jiirisdiction  in  order  to  meet  the 
reconciUation  instructions  contained  in  the  Budget  Resolution. 
CBO  estimates  the  Committee  recommendations  wHl  produce  out- 
lay savings  of  $260  million  in  the  first  year  and  $2,590  billion  over 
five  years.  As  requested,  enclosed  are  bill  language  and  report  lan- 
guage, along  with  a  CBO  cost  estimate  of  the  recommendations  we 
have  made. 

I  am  also  enclosing  additional  views  which  the  Honorable  Bob 
Stump,  Ranking  Minority  Member,  has  requested  be  included  in 
the  Committee's  report  to  the  Budget  Committee. 
Sincerely, 

G.V.  (SoNNY)  Montgomery, 

Chairman. 

Background  and  Discussion 

MEDICAL  care  COST  RECOVERY 

Section  1729  of  title  38,  United  States  Code,  authorizes  the  De- 
partment of  Veterans  Affairs  to  collect  from  a  third-party  payer  the 
reasonable  cost  of  medical  care  VA  fiimishes  for  care  and  treat- 
ment of  the  nonservice-connected  disabilities  of  (a)  any  veteran  cov- 
ered \mder  (1)  a  workers'  compensation  law,  (2)  a  State  law  con- 
cerning no-fault  automobile  insurance,  or  (3)  a  State  or  local  pro- 
gram of  compensation  for  victims  of  a  crime  of  personal  violence; 
and  (b)  a  veteran  who  has  no  service-connected  disabilities  and  who 
has  coverage  under  a  health  plan  contract  (typically  a  health  insur- 
ance plan).  VA's  authority  to  collect  under  a  health  plan  contract 
for  the  cost  of  care  furnished  service-connected  veterans  for  their 
nonservice-connected  disabilities  expires  on  July  31,  1994. 

Section  12003  of  the  House  bill  would  authorize  VA,  during  the 
period  ending  on  September  30,  1998,  to  collect  fi-om  a  third  party 
payer  under  a  health  plan  contract  the  reasonable  cost  of  medical 
care  VA  furnishes  for  the  treatment  of  a  nonservice-connected  dis- 
ability to  a  veteran  who  has  a  service-connected  disability  and  who 
is  entitled  to  care  (or  payment  of  the  expenses  of  care)  under  the 
health  plan  contract. 

In  addition,  section  12003  would  eliminate  the  distinction  in  law 
between  the  care  of  service-connected  disabilities  and  other  disabil- 
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ities  for  purposes  of  recoveries  under  section  1729  for  treatment 
provided  for  such  disabilities.  Section  12003  amends  section 
1729(a)(2)  of  title  38  to  authorize  VA  to  collect  payment  from  third 
party  payers  for  the  cost  of  care  provided  for  service-connected  dis- 
abilities. This  authority  would  expire  on  September  30,  1998. 

While  the  Committee  has  sought  to  preserve  the  distinction  in 
law  between  service-connected  disabilities  and  others  under  this 
section,  the  elimination  of  that  distinction  for  the  purposes  of  sec- 
tion 1729  is  in  no  respect  a  reflection  of  any  diminution  in  the  sig- 
nificance this  Committee  attaches  to  the  concept  of  service-connec- 
tion and  to  the  debt  this  Nation  owes  the  service-connected  vet- 
eran. That  debt  is  reflected  throughout  the  body  of  law  codified  in 
title  38,  United  States  Code.  This  amendment,  rather,  reflects  the 
difficulty  of  achieving  reconciliation  targets  through  "easy*'  meas- 
ures. In  this  instance,  the  limitation  in  existing  law  regarding  col- 
lecting for  the  cost  of  care  of  service-connected  disabilities  has  par- 
ticularly provided  a  windfall  for  insurers;  authorizing  such  collec- 
tions would  not  impose  costs  on  the  veteran. 

:      :  OUTPATIENT  MEDICATIONS 

Section  1722A  of  title  38  requires  the  VA  to  collect  a  $2 
copayment  for  each  30-day  supply  of  medication  furnished  for  the 
outpatient  treatment  of  a  nonservice-connected  condition  for  any 
veteran  except  those  veterans  who  have  a  service-connected  disabil- 
ity rated  50%  or  more,  and  those  veterans  whose  annual  income 
does  not  exceed  the  maximum  annual  rate  of  pension.  This  author- 
ity would  expire  on  September  30,  1997. 

Section  12002(b)  of  the  House  bill  would  extend  this  authority 
until  September  30,  1998. 

ELIGIBILITY  CATEGORIES  AND  PER  DIEM  COPAYMENTS 

Prior  to  the  Omnibus  Budget  Reconciliation  Act  of  1990  (OBRA 
1990),  provisions  of  law  established,  for  purposes  of  determining  el- 
igible veterans'  priority  for  care  and  associated  rights  and  obliga- 
tions, three  categories.  Current  as  well  as  then-applicable  law  re- 
quired, for  example,  that  VA  provide  needed  hospital  care  to  veter- 
ans in  "Category  A" — that  is,  service-connected  veterans,  those 
below  a  specified  income  threshold  (below  $17,214  at  the  time  of 
OBRA  1990's  enactment  in  the  case  of  a  single  veteran  without  de- 
pendents), and  specified  others.  So-called  "Category  B"  veterans — 
those  whose  incomes  exceed  the  "Category  A"  threshold  but  fall 
below  the  threshold  for  "Category  C"  ($22,987  for  the  comparable 
time  period  and  veteran  cited  above)  were  only  eligible  to  receive 
hospital  care  to  the  extent  that  resources  and  facilities  are  avail- 
able. Category  C  veterans,  those  with  the  highest  incomes,  would 
be  furnished  care  on  a  lowest-priority  basis,  and  then  only  if  the 
veteran  agreed  to  pay  copayments,  as  follows: 

(a)  For  hospital  care:  (1)  for  the  first  90  days  of  care  during  any 
365-day  period,  an  amoimt  equal  to  the  lesser  of  (A)  the  cost  of  fur- 
nishing such  care,  and  (B)  the  amount  of  the  inpatient  Medicare 
deductible,  and  (2)  for  each  90-day  period  after  the  first  90  days  of 
care  within  a  365-day  period,  an  amount  equal  to  the  lesser  of  (A) 
the  cost  of  care,  and  (B)  an  amount  equal  to  one-half  the  Medicare 
deductible. 
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(b)  For  nursing  home  care:  an  amount  equal  to  the  lesser  of  (A) 
the  cost  of  furnishing  such  care,  and  (B)  the  amount  of  the  inpa- 
tient Medicare  deductible  for  each  90  days  of  such  care  (or  fraction 
thereof)  during  each  365-day  period. 

(c)  For  outpatient  care:  an  amount  equal  to  20  percent  of  the  esti- 
mated average  cost  of  an  outpatient  visit  in  a  VA  facility  during 
the  calendar  year  in  which  services  are  furnished 

Section  8013  of  OBRA  1990  for  the  first  time  ehminated  the  dis- 
tinction between  so-called  categories  B  and  C,  and  subjected  those 
veterans  who  had  been  classified  as  in  category  B  to  the  modest 
payment  obligations  previously  applicable  only  to  the  highest  in- 
come group.  In  addition,  section  8013  of  that  Act  established  the 
following  new  cost-sharing  obligations  applicable  to  those  formerly 
classified  as  category  B  and  C  veterans: 

(1)  $10  per  day  for  hospital  care  starting  on  the  first  day  of  care; 
and 

(2)  $5  per  day  for  nursing  home  care  starting  on  the  first  day  of 
care. 

Under  current  law,  the  provisions  of  OBRA  1990  modifying 
health  care  eligibility  categories  and  authorizing  the  Department  to 
collect  the  $5  and  $10  per  diem  from  veterans  in  those  categories 
expires  on  September  30,  1997. 

Section  12002  of  the  House  bill  would  extend  until  September  30, 
1998,  the  expiring  $5  and  $10  per  day  copayment  obligations  asso- 
ciated with  nursing  home  and  hospital  care,  respectively,  as  well 
as  the  provision  in  law  which  eliminates  the  distinction  between 
former  "category  B  and  C"  veterans. 

AUTHORITY  FOR  CERTAIN  INCOME  VERIFICATION  PROVISIONS 

Section  12004  would  extend  existing  provisions  of  law  in  section 
5317,  of  title  38,  United  States  Code  and  section  6103  of  the  Inter- 
nal Revenue  Code,  originally  enacted  as  part  of  the  Omnibus  Budg- 
et Reconciliation  Act  of  1990  (OBRA  '90)  authorizing  the  Depart- 
ment of  Veterans  Affairs  to  obtain  certain  income  data  from  the  In- 
ternal Revenue  Service  to  be  used  solely  to  verify  a  veteran's  or 
other  benefit  recipient's  continued  eligibility  for  nonservice-con- 
nected  disability  pension  or  other  needs-based  benefits.  This  au- 
thority is  set  to  expire  on  September  30,  1997.  Section  12004  would 
change  this  simset  date  to  September  30,  1998. 

LIMITATION  ON  PENSION  FOR  CERTAIN  VETERANS  OR  SURVIVING 

SPOUSE 

Section  12005  would  extend  another  provision  from  OBRA  '90, 
codified  in  section  5503  of  title  38,  United  States  Code,  which  im- 
poses a  $90  per  month  limitation  on  the  amount  of  nonservice-con- 
nected  pension  payable  to  a  single  veteran  or  surviving  spouse 
(with  no  dependents)  who  is  eligible  for  care  under  Medicaid  and 
who  is  receiving  care  in  a  non-VA  nursing  home.  This  provision 
treats  such  individuals  in  the  same  fashion  as  if  the  care  were 
being  furnished  at  VA  expense.  The  provision  is  now  set  to  expire 
on  September  30,  1997.  Under  section  12005  the  sunset  date  would 
become  September  30,  1998. 
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COST-OF-LIVING  ADJUSTMENT  FOR  CERTAIN  DIC  RECIPIENTS 

Section  12006  would  prohibit  the  provision  of  a  cost-of-Hving  ad- 
justment during  fiscal  year  1994  to  rates  of  dependency  and  indem- 
nity compensation  (DIG)  that  were  "grandfathered"  by  Public  Law 
102-568.  This  pubHc  law  estabhshed  in  section  1311  of  title  38, 
United  States  Code,  a  new  flat-rate  benefit  of  $750  per  month  for 
most  surviving  spouses  of  veterans  who  died  while  on  active  duty 
or  whose  deaths  resulted  fi-om  service-connected  disabilities  on  and 
after  January  1,  1993.  The  law  specifically  provides,  however,  that, 
for  deaths  occurring  prior  to  January  1,  1993,  the  amount  of  DIC 
payable  to  a  surviving  spouse  will  be  the  greater  of  the  amount  she 
or  he  was  entitled  to  under  the  old  rate  structure  or  the  new  rate 
of  $750  (or  $915,  if  the  veteran's  death  resulted  from  a  service-con- 
nected disability  which  had  been  continuously  rated  as  totally  dis- 
abling for  a  period  of  eight  years  immediately  preceding  the  veter- 
an's death). 

The  intent  of  this  reform  was  to  provide  parity  in  rates  of  DIC 
benefits  received  by  surviving  spouses.  A  further  increase  in  DIC 
rates  that  have  been  "grandfathered",  or  protected,  would  not  be 
consistent  with  this  policy,  since  it  would  lead  to  further 
compounding  of  the  disparity  in  benefit  payments. 

INCREASE  HOME  LOAN  FUNDING  FEE 

Effective  January  1,  1990,  veterans  and  servicemembers  who  ob- 
tain a  home  loan  guaranteed  or  insured  by  the  Department  of  Vet- 
erans Affairs  (VA)  and  who  make  no  down  payment  are  required 
to  pay  a  loan  fimding  fee  of  1.25  percent  of  the  loan  amoimt.  An 
exemption  to  payment  of  the  fee  is  provided  for  service-connected 
veterans  receiving  or  entitled  to  receive  compensation.  Veterans 
making  a  down  pa5anent  of  five  percent,  but  less  than  ten  percent, 
are  charged  a  fee  of  .75  percent  of  the  loan  amount;  veterans  mak- 
ing a  down  payment  of  ten  percent  or  more  are  charged  a  fee  of 
.50  percent. 

Effective  October  28,  1992,  PubHc  Law  102-547  expanded  VA 
home  loan  guaranty  entitlement  to  members  of  the  National  Guard 
and  Reserve  who  have  received  an  honorable  discharge  or  who 
have  served  at  least  six  years.  The  maximum  loan  fee  for  a  no- 
down  pajnnent  loan  is  2.00  percent.  National  guardsmen  or  reserv- 
ists making  a  down  payment  of  five  percent,  but  less  than  ten  per- 
cent, are  charged  a  fee  of  1.50  percent;  national  guardsmen  or  re- 
servists making  a  down  payment  of  ten  percent  or  more  are 
charged  a  fee  of  1.25  percent.  Like  fees  collected  fi'om  veterans,  all 
fees  collected  are  deposited  in  the  Guaranty  and  Indemnity  Fund. 

The  reported  bill  would  increase  fees  beginning  October  1,  1993, 
through  September  30,  1998,  as  follows: 


Veterans:  Percentage 

No  down  payment    2.00 

5%  but  less  than  10%  down  payment    1.50 

10%  or  more  down  payment   1.25 

National  Guardsmen  and  Reservists: 

No  down  pajrment    2.75 

5%  but  less  than  10%  down  payment    2.25 

10%  or  more  down  payment   2.00 
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ANTICIPATING  "RESALE  LOSSES"  IN  VA'S  NET  VALUE  CALCULATION 

The  VA  has  two  options  when  property  guaranteed  through  the 
VA  Home  Loan  Guaranty  Program  goes  into  foreclosure.  The  VA, 
after  calculating  its  liability  imder  the  guaranty,  can  acquire  (bid 
on)  the  property  to  reduce  its  total  liability  or  can  choose  to  pay 
the  claim  on  the  guaranty  (no-bid) — thus  leaving  title  to  the  prop- 
erty and  any  other  additional  losses  with  the  lender. 

The  VA  decides  whether  or  not  to  bid  on  the  property  based  on 
the  fair  market  value  ("net  value")  of  the  property  minus  the  costs 
the  Department  would  incur  if  it  acquired,  managed  and  disposed 
of  the  property.  Public  Law  102-389,  the  "Departments  of  Veterans 
Affairs  and  Housing  and  Urban  Development  and  Independent 
Agencies  Appropriations  Act,  FY  1993",  amended  the  formula  used 
during  fiscal  year  1993  to  require  the  inclusion  of  expected  losses 
on  the  resale  of  foreclosed  properties.  The  reported  bill  extends  this 
requirement  through  September  30,  1998. 

REDUCTION  OF  COST-OF-LIVING  (COLA)  FOR  MONTGOMERY  GI  BILL 

BENEFITS 

Section  12009(a)  of  the  bill  would  amend  section  3015(g)(1)  of 
title  38,  United  States  Code,  to  reduce  by  1%  the  cost-of-living  ad- 
justment (COLA)  to  be  provided  under  the  Montgomery  GI  Bill 
(MGIB)-Active  Duty  (chapter  30,  title  38,  United  States  Code)  on 
October  1,  1993.  This  reduction  would  apply  only  to  the  COLA  pro- 
vided on  October  1,  1993. 

Section  12009(b)  would  similarly  amend  section  2131(2)(A)  of 
title  10,  United  States  Code,  to  reduce  by  1%  the  COLA  to  be  pro- 
vided imder  the  Montgomery  GI  Bill-Selected  Reserve  (chapter  106, 
title  10,  United  States  Code)  on  October  1,  1993.  This  reduction 
would  also  apply  only  to  benefits  paid  during  the  fiscal  year  begin- 
ning on  October  1,  1993. 

Section  301  of  PubUc  Law  102-568,  the  Veterans'  Benefits  Act  of 
1992,  requires  the  Secretary  of  Veterans  Affairs  to  provide,  begin- 
ning on  October  1,  1993,  an  annual  cost-of-living  increase  in  bene- 
fits paid  under  the  Montgomery  GI  Bill-Active  Duty  and  the  Mont- 
gomery GI  Bill-Selected  Reserve.  An  increase  in  chapter  30  and 
chapter  106  benefits  was  also  provided  under  section  301. 

Although  costs  of  education  have  increased  an  average  of  seven 
percent  each  year  since  enactment  of  the  GI  Bill  in  1984,  previous 
Administrations  did  not  heed  Committee  recommendations  and 
failed  to  support  increases  in  benefits  paid  under  the  program.  As 
a  result,  the  value  of  the  1984-level  benefit  diminished  signifi- 
cantly. It  was  the  Committee's  intention  that,  by  increasing  the 
basic  MGIB  benefit  under  PL  102-568  and  simultaneously  requir- 
ing an  annual  cost-of-living  increase,  the  relentless  and  continuing 
erosion  of  this  veterans'  education  program  would  be  curbed.  Ac- 
cordingly, it  is  only  with  great  reluctance  that  the  Committee  in- 
cludes these  provisions  in  this  reconciliation  bill. 

The  primary  purposes  of  the  MGIB-Active  Duty  are  (1)  to  assist 
in  the  readjustment  of  members  of  the  Armed  Forces  to  civilian  life 
after  their  separation  fi-om  military  service  and  (2)  to  enhance  the 
ability  of  the  military  services  to  recruit  and  retain  high-quality 
young  men  and  women.  Under  current  law,  most  chapter  30  par- 
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ticipants  earn  a  benefit  level  of  $400/month  (effective  April  1, 
1993),  the  amount  established  under  PL  102-568.  Although  this 
additional  income  is  helpful,  it  is  far  below  the  $777/month-level  a 
1991  Congressional  Research  Service  study  said  would  be  required 
to  cover  the  cost  of  education.  Thus,  although  the  GI  Bill  is  an  im- 
portant readjustment  benefit,  it  does  not  provide  veterans  the  level 
of  assistance  the  Committee  considers  appropriate.  A  reduction  in 
the  COLA  will  diminish  the  Committee's  efforts  to  maintain  the 
value  of  the  MGIB  as  a  readjustment  benefit. 

As  a  recruitment  and  retention  tool,  the  GI  Bill  has  proven  to  be 
powerful  and  cost-effective.  Following  enactment  of  the  program  in 
1984,  recruit  quality,  as  measured  by  high  school  graduate  status 
and  Armed  Forces  Qualification  Test  scores,  improved  significantly. 
The  Committee  is  alarmed,  however,  by  the  results  of  a  1992  De- 
partment of  Defense  study  which  shows  that  the  positive  propen- 
sity of  young  males  to  enlist  in  the  Army  has  plummeted  since 
1990.  Of  equal  concern,  the  Army  reports  that  during  the  first 
quarter  of  FT  1993,  it  was  forced  to  bring  in  recruits  in  the  lowest 
acceptable  mental  category  in  order  to  meet  its  quota. 

Several  factors,  including  public  perceptions  associated  with  the 
downsizing  of  the  Armed  Forces  and  reductions  in  the  armed  serv- 
ices' advertising  budgets,  have  contributed  to  the  current  recruiting 
challenges.  Studies  show,  however,  and  recruiters  confirm  that  the 
opportimity  to  earn  education  benefits  is  the  single  most  effective 
attractor  of  bright  young  people  into  the  military.  Accordingly,  the 
importance  of  maintaining  the  benefit  level  available  under  the 
Montgomery  GI  Bill  is  clear.  Without  an  educational  assistance 
program  that  provides  a  meaningful  level  of  assistance,  the  Armed 
Forces  will  be  imable  to  recruit  the  smart  men  and  women  they 
need. 

The  Committee  wishes  to  stress  that,  while  it  fully  recognizes  the 
critical  need  to  reduce  the  budget  deficit  and  is  conscious  of  its  re- 
sponsibility to  contribute  to  this  important  endeavor,  future  deficit 
reduction  measures,  because  of  the  reasons  cited  above,  should  not 
include  recommendations  which  would  reduce  veterans'  education 
benefits. 

LIMITATION  ON  CHILDREN  ELIGIBLE  FOR  SURVIVORS'  AND 
DEPENDENTS'  EDUCATIONAL  ASSISTANCE 

Section  12010  would  amend  section  3501(a)(2)  of  title  38,  United 
States  Code,  to  restrict  the  definition  of  the  term  "child"  to  natural 
and  adopted  children  for  the  purposes  of  the  Survivors'  and  De- 
pendents' Educational  Assistance  program  (chapter  35,  title  38, 
United  States  Code).  Accordingly,  stepchildren  would  no  longer  be 
considered  "eligible  persons"  for  purposes  of  eligibility  under  chap- 
ter 35.  It  is  the  Committee's  view  that  the  educational  assistance 
provided  by  the  chapter  35  program  should  only  be  provided  to 
children  who  are  legally  dependent  on  the  veteran  for  support. 

This  provision,  which  would  be  effective  October  1,  1993,  does 
not  apply  with  respect  to  any  individual  who,  before  that  date,  files 
an  original  application  for  educational  assistance  under  chapter  35. 
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Section-by-Section 

Section  12001  would  provide  that  this  title  may  be  cited  as  the 
''Veterans  ReconciHation  Act  of  1993." 

Section  12002(a)  would  amend  section  8013(e)  of  the  Omnibus 
Budget  Reconciliation  Act  of  1990  to  extend  until  September  30, 
1998  (1)  provisions  of  the  Act  which  eliminate,  for  purposes  of  pri- 
ority to  VA  care  and  associated  copayment  obligations,  distinctions 
among  veterans  whose  incomes  exceed  the  Category  A  income 
threshold,  and  (2)  the  $5  and  $10  per  day  copayment  obligations 
associated  with  VA  provision  of  VA  nxirsing  home  and  hospital 
!  care,  respectively,  to  such  higher-income  veterans. 
I     Section  12002(b)  would  amend  section  1722A  of  title  38,  United 
j  States  Code,  to  extend  imtil  September  30,  1998,  VA's  authority  to 
collect  a  $2  copajnnent  for  each  30-day  supply  of  medication  fur- 
nished for  the  outpatient  treatment  of  a  nonservice-connected  con- 
i!!  dition  of  certain  veterans. 

'  Section  12003  would  amend  section  1729  of  title  38,  United 
States  Code,  to  (1)  extend  imtil  September  30,  1998,  VA*s  authority 
to  collect  from  a  third  party  payer  under  a  health  plan  contract  the 
reasonable  cost  of  medical  care  VA  furnishes  for  the  treatment  of 
a  nonservice-connected  disability  of  a  veteran  who  has  a  service- 
connected  disability  and  who  is  entitled  to  care  (or  payment  of  the 
expenses  of  care)  under  the  health  plan  contract,  and  (2)  tempo- 
rarily eliminate,  effective  October  1,  1993,  the  distinction  in  law  be- 
tween care  of  service-connected  disabilities  and  other  disabilities 
for  purposes  of  recoveries  under  section  1729  for  care  or  services 
provided  for  such  disabilities.  Section  12003(b)  would  terminate 
these  changes  in  law  after  September  30,  1998. 

Section  12004(a)  would  amend  section  5317(g)  of  title  38,  United 
States  Code,  which  authorizes  the  Secretary  to  verify  certain  in- 
come information  with  information  reported  to  the  Secretary  of  the 
Treasury,  by  striking  out  "September  30,  1997"  and  inserting  in 
Heu  thereof  "September  30,  1998".  Section  12004(b)  would  amend 
subparagraph  (D)  of  section  6103(1)(7)  of  the  Internal  Revenue 
Code  of  1986  by  striking  out  "September  30,  1997"  and  inserting 

I  in  lieu  thereof  "September  30,  1998". 

Ij  Section  12005  would  amend  section  5503(f)(7)  of  title  38,  United 
1  States  Code,  which  requires  the  Secretary  to  reduce  pension  bene- 
I  fits  in  certain  cases,  by  striking  out  "September  30,  1997"  and  in- 
1  serting  in  heu  thereof  "September  30,  1998". 

I     Section  12006  would  provide  that,  during  Fiscal  Year  1994,  no 
increase  may  be  provided  in  the  rates  of  dependency  and  indemnity 
compensation  in  effect  imder  section  1311(a)(3)  of  title  38,  United 
States  Code.  These  rates  are  applicable  in  the  case  of  a  veteran's 
Ij  death  which  occurred  as  the  result  of  a  service-connected  disability 
i|  prior  to  January  1,  1993,  unless  the  rates  provided  in  section 
f   1311(a)(1)  or  1311(a)(2)  would  provide  a  greater  level  of  benefits  to 
the  surviving  spouse.  Section  12007  would  amend  section  3732(c) 
I    of  title  38,  United  States  Code,  to  extend,  to  September  30,  1998, 
I  the  requirement  to  include  "resale  losses"  in  VA's  net  value  calcula- 
I   tion  when  VA  determines  to  acquire  (bid  on)  or  pay  the  loan  guar- 
'   anty  (no-bid). 
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Section  12008  would  amend  section  3729(a)  of  title  38,  United 
States  Code,  to  increase  the  fee  collected  on  VA  guaranteed  home 
loans  by  0.75  percent  of  the  total  loan  amount.  The  increased  fee 
would  apply  to  loans  closed  after  September  30,  1993,  but  before 
October  1,  1998.  Fees  would  increase  from  1.25  percent  to  2  percent 
on  loans  with  no  downpayment  (2  percent  to  2.75  percent  for  re- 
servists); from  0.75  percent  to  1.50  percent  on  loans  with  a  5  per- 
cent downpayment  (1.5  percent  to  2.25  percent  for  reservists);  and 
0.50  percent  to  1.25  percent  on  loans  with  a  10  percent  downpay- 
ment (1.25  percent  to  2  percent  for  reservists).  Service-connected 
veterans  would  continue  to  be  exempt  from  payment  of  a  loan  fee. 

Section  12009(a)  of  the  bill  would  amend  section  3015(g)(1)  of 
title  38,  United  States  Code,  to  reduce  by  1%  the  cost-of-living  ad- 
justment (COLA)  to  be  provided  under  the  Montgomery  GI  Bill-Ac- 
tive Duty  on  October  1,  1993.  This  reduction  would  apply  only  to 
the  COLA  provided  on  October  1,  1993. 

Section  12009(b)  would  amend  section  2131(2)(A)  of  title  10, 
United  States  Code,  to  reduce  by  1%  the  COLA  to  be  provided 
under  the  Montgomery  GI  Bill-Selected  Reserve  on  October  1, 
1993.  This  reduction  would  apply  only  to  the  COLA  provided  on 
October  1,  1993. 

Section  12010  would  amend  section  3501(a)(2)  of  title  38,  United 
States  Code,  to  restrict  the  definition  of  the  term  "child"  to  natural 
and  adopted  children  for  the  purposes  of  the  Survivors'  and  De- 
pendents' Educational  Assistance  program  (chapter  35,  title  38, 
United  States  Code).  Accordingly,  stepchildren  would  no  longer  be 
considered  "eligible  persons"  for  purposes  of  eligibility  under  chap- 
ter 35. 

This  provision,  which  would  be  effective  October  1,  1993,  would 
not  apply  with  respect  to  any  individual  who,  before  that  date,  files 
an  original  application  for  educational  assistance  imder  chapter  35. 

'   ;  ?    ;  >  -  U.S.  Congress, 

Congressional  Budget  Office, 

Washington,  DC,  May  13,  1993. 

Hon.  G.V.  Montgomery, 

Chairman,  Committee  on  Veterans'  Affairs,  House  of  Representa- 
tives, Washington,  DC. 

Dear  Mr.  Chairman:  The  Congressional  Budget  Office  has  pre- 
pared the  enclosed  cost  estimate  for  the  provisions  reducing  spend- 
ing in  programs  within  the  jurisdiction  of  the  House  Committee  on 
Veterans'  Affairs,  as  ordered  transmitted  to  the  House  Committee 
on  the  Budget  on  May  11,  1993.  These  estimates  are  consistent 
with  estimates  provided  to  the  Committee  during  its  deliberations 
on  this  measure. 

The  estimates  included  in  the  attached  report  represent  the 
1994-1998  effects  on  the  federal  budget  and  on  the  budget  resolu- 
tion baseline  of  the  Committee's  legislative  proposals.  CBO  under- 
stands that  the  staff  of  the  Committee  on  the  Budget  will  be  re- 
sponsible for  interpreting  how  the  savings  contained  in  these  legis- 
lative proposals  measure  against  the  budget  resolution  reconcili- 
ation instructions. 
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If  you  wish  further  details  on  this  estimate,  we  will  be  pleased 
to  provide  them.  The  CBO  staff  contacts  are  Nina  Shepherd,  Mary 
Helen  Petrus,  and  Vicki  Fraider,  who  can  be  reached  at  226-2840. 
Sincerely, 

James  L.  Blum, 
(For  Robert  D.  Reischauer). 

TITLE  XII.— PROVISIONS  REDUCING  SPENDING  IN  PROGRAMS  WITHIN  THE  JURISDICTION 
OF  THE  HOUSE  COMMIHEE  ON  VETERANS'  AFFAIRS 

[By  Fiscal  Years,  in  millions  of  dollars] 


Section 


1994 


1995 


1996 


1997 


1998 


5-Year 
total 


Direct  spending  savings 

12002  Drug  and  other  copayments: 

Budget  authority   0  0  0  0       -79  -79 

Outlays    0  0  0  0       -79  -79 

12003  Medical  care  reimbursement: 

Budget  authority    -76      -  199      -216      -232      -251  -974 

Outlays    -76      -  199      -216       -232      -251  -974 

12004  Pension  income  verification: 

Budget  authority    0  0  0  0      -  136  -136 

Outlays    0  0  0  0      -  136      -  136 

12005  Pensions  to  Medicaid  nursing  home  resi- 
dents ^: 

Budget  authority    0  0  0  0      -535  -535 

Outlays    0  0  0  0      -531  -531 

12006  Eliminate  dependency  and  indemnity  com- 
pensation COLA: 

Budget  authority    -23       -28       -28       -28       -28      -  135 

Outlays   -23        -28        -26        -28        -28       -  133 

12007  Foreclosure  resale  losses: 

Budget  authority    -7         -6         -6        -6         -7  -32 

Outlays    -7         -6         -6         -6         -7  -32 

12008  Increase  home  loan  fees: 

Budget  authority    -  143      -  118      -  122      -  126      -  124  -633 

Outlays    -  143       -  118      -  122       -  126      -  124  -633 

12009  Reduce  1994  Montgomery  Gl  bill  COIA  by  1 
percent: 

Budget  authority    -10       -11        -12       -17       -18  -67 

Outlays    -10       -11        -12       -17       -18  -67 

12010  Restrict  definition  of  dependents  for  chapter 

35: 

Budget  authority   -1  -1  -1  -1        -1  -5 

Outlays   -1  -1  -1  -1        -1  -5 

Total: 

Budget  authority   -260  -363  -385  -410  -  1,179  -2,596 

Outlays    -260  -363  -383  -410  -  1,175  -2,590 

'This  provision  would  increase  the  cost  of  state  Medicaid  programs  by  a  total  of  $241  million  in  1998. 

Changes  in  Existing  Law  Made  by  Title  XII  of  the  Bill,  as 

Reported 

In  compUance  with  clause  3  of  rule  XIII  of  the  Rules  of  the  House 
of  Representatives,  changes  in  existing  law  made  by  title  XII  of  the 
bill,  as  reported,  are  shown  as  follows  (existing  law  proposed  to  be 
omitted  is  enclosed  in  black  brackets,  new  matter  is  printed  in  ital- 
ic, existing  law  in  which  no  change  is  proposed  is  shown  in  roman): 
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SECTION  8013  OF  THE  OMNIBUS  BUDGET 
RECONCILIATION  ACT  OF  1990 

SEC.    8013.    MODIFICATION   OF   HEALTH-CARE    CATEGORIES  AND 
COPAYMENTS. 

(a)  *  *  * 

******* 

(e)  Sunset. — The  amendments  made  by  this  section  expire  on 
September  30,  [1992]  1998,  [Notwithstanding  the  preceding  sen- 
tence, the  amendments  made  by  this  section  shall  be  in  effect 
through  September  30,  1997.] 


TITLE  38,  UNITED  STATES  CODE 

*  *    .       *  *  *  *  * 

PART  II— GENERAL  BENEFITS 

******* 

CHAPTER  17— HOSPITAL,  NURSING  HOME, 
DOMICILIARY,  AND  MEDICAL  CARE 

SUBCHAPTER  III— MISCELLANEOUS  PROVISIONS  RELATING 
TO  HOSPITAL  AND  NURSING  HOME  CARE  AND  MEDICAL 
TREATMENT  OF  VETERANS 

§  1722A.  Copayment  for  medications 

(a)  *  *  *  ^ 

(c)  The  provisions  of  subsection  (a)  expire  on  September  30, 
[1992]  1998.  [Notwithstanding  the  preceding  sentence,  the  provi- 
sions of  subsection  (a)  shall  be  in  effect  through  September  30, 
1997.] 

.         *  -^..f..-'  •     * ' -.v  :J        '     *  *    .  * 

§  1729.  Recovery  by  the  United  States  of  the  cost  of  certain 
care  and  services 

(a)(1)  Subject  to  the  provisions  of  this  section,  in  any  case  in 
which  a  veteran  is  furnished  care  or  services  under  this  chapter  for 
a  [non-service-connected]  disability  described  in  paragraph  (2)  of 
this  subsection,  the  United  States  has  the  right  to  recover  or  collect 
the  reasonable  cost  of  such  care  or  services  (as  determined  by  the 
Secretary)  from  a  third  party  to  the  extent  that  the  veteran  (or  the 
provider  of  the  care  or  services)  would  be  eligible  to  receive  pay- 
ment for  such  care  or  services  from  such  third  party  if  the  care  or 
services  had  not  been  furnished  by  a  department  or  agency  of  the 
United  States. 
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(2)  Paragraph  (1)  of  this  subsection  appHes  to  a  non-service-con- 
nected disabiUty  and,  during  the  period  before  October  1,  1998,  to 

a  service-connected  disability — 

*  *  * 

(E)  for  which  care  and  services  are  furnished  [before  August 
1,  1994,1  before  October  1,  1998,  under  this  chapter  to  a  vet- 
eran who — 

(i)  has  a  service-connected  disabiUty;  and 

PART  III— READ JUSTMENT  AND  RELATED 
BENEFITS 

CHAPTER  30— ALL-VOLUNTEER  FORCE  EDUCATIONAL 
ASSISTANCE  PROGRAM 

SUBCHAPTER  I— PURPOSES;  DEFINITIONS 

§3015.  Amount  of  basic  educational  assistance 

(a)  *  *  * 

(g)(1)  With  respect  to  the  fiscal  year  beginning  on  October  1, 
1993,  the  Secretary  shall  provide  a  percentage  increase  in  the 
monthly  rates  payable  under  subsection  (a)(1)  and  (b)(1)  of  this  sec- 
tion equal  to  the  percentage  by  which  the  Consumer  Price  Index 
(all  items,  United  States  city  average  published  by  the  Bureau  of 
Labor  Statistics)  for  the  12-month  period  ending  June  30,  1993, 
less  one  percentage  point  exceeds  such  Consumer  Price  Index  for 
the  12-month  period  ending  June  30,  1992. 

^  4:  ^  ^ 

CHAPTER  35— SURVIVORS'  AND  DEPENDENTS' 
EDUCATIONAL  ASSISTANCE 

SUBCHAPTER  I— DEFINITIONS 

§3501.  DeHnitions 

(a)  For  the  purposes  of  this  chapter  and  chapter  36  of  this  title — 

*  *  * 

(2)  The  term  "child"  includes  individuals  who  are  married 
and  individuals  who  are  above  the  age  of  twenty-three  years, 
but  does  not  include  an  individual  who  is  not  the  natural  or 
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legally  adopted  child  of  the  parent  from  whom  eligibility  under 
this  chapter  is  derived. 

******* 
CHAPTER  37— HOUSING  AND  SMALL  BUSINESS  LOANS 

5jC  SjC  ^  5|C  ^  jjc 

SUBCHAPTER  III— ADMINISTRATIVE  PROVISIONS 

§3729.  Loan  fee 

(a)(1)  *  *  * 

[(6)  With  respect  to  each  loan  closed  during  the  period  beginning 
on  November  1,  1990,  and  ending  on  September  30,  1991,  each 
amount  specified  in  paragraph  (2)  of  this  subsection  shall  be  in- 
creased by  0.625  percent  of  the  total  loan  amount.] 

(6)  With  respect  to  a  loan  closed  after  September  30,  1993,  and 
before  October  1,  1998,  for  which  a  fee  is  collected  under  paragraph 
(1),  the  amount  of  such  fee,  as  computed  under  paragraph  (2),  shall 
be  increased  by  0. 75  percent  of  the  total  loan  amount  other  than  in 
the  case  of  a  loan  described  in  subparagraph  (A),  (D)(ii),  or  (E)  of 
paragraph  (2).    .  ^  ^  - 

*  *  *  *  *  *  * 

§  3732.  Procedure  on  default  ^ 

(a)  *  *  *  : .! 

(c)(1)  For  purposes  of  this  subsection — 

(A)  *  *  * 

(C)  The  term  "net  value",  with  respect  to  real  property, 
means  the  amount  equal  to  (i)  the  fair  market  value  of  the 
property,  minus  (ii)  the  total  of  the  amoxmts  which  the  Sec- 
retary estimates  the  Secretary  would  incur  (if  the  Secretary 
were  to  acquire  and  dispose  of  the  property)  for  property  taxes, 
assessments,  liens,  property  maintenance,  property  improve- 
ment, administration,  [resale,]  resale  (including  losses  sus- 
tained on  the  resale  of  the  property),  and  other  costs  resulting 
from  the  acquisition  and  disposition  of  the  property,  excluding 
any  amount  attributed  to  the  cost  to  the  Government  of  bor- 
rowing funds. 

(11)  This  subsection  shall  cease  to  have  effect  on  [December  31, 
1992]  September  30,  1998. 

******* 
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PART  IV— GENERAL  ADMINISTRATIVE 
PROVISIONS 


CHAPTER  53— SPECIAL  PROVISIONS  RELATING  TO 

BENEFITS 


§5317.  Use  of  income  information  from  other  agencies:  no- 
tice and  verification 

(a)  *  *  * 

:]<  H<  *  ^  4:  *  H< 

(g)  The  authority  of  the  Secretary  to  obtain  information  from  the 
Secretary  of  the  Treasury  or  the  Secretary  of  Health  and  Human 
Services  under  section  6103(l)(7)(D)(viii)  of  the  Internal  Revenue 
Code  of  1986  expires  on  September  30,  [1997]  1998. 


CHAPTER  55— MINORS,  INCOMPETENTS,  AND  OTHER 

WARDS 


5503.  Hospitalized  veterans  and  estates  of  incompetent  in- 
stitutionalized veterans 

(a)  *  *  * 
(f)(1)  *  *  * 

(7)  This  subsection  expires  on  September  30,  [1997]  1998. 


SECTION  6103  OF  THE  INTERNAL  REVENUE  CODE  OF 

1986 

SEC.  6103.  CONFIDENTIALITY  AND  DISCLOSURE  OF  RETURNS  AND  RE- 
TURN INFORMATION. 

(a)  ^  'i' 


(1)  Disclosure  of  Returns  and  Return  Information  for  Pur- 
poses Other  Than  Tax  Administration. — 

*  *  * 

»(:  H<  H<  4:  4:  4: 

(7)  Disclosure  of  return  information  to  federal,  state, 
and  local  agencies  administering  certain  programs 
under  the  social  security  act,  the  food  stamp  act  of  1977, 
or  title  38,  united  states  code.— 
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*  *  * 

******* 

(D)  Programs  to  which  rule  applies— The  programs  ) 

to  which  this  paragraph  apphes  are: 
^•^  *  *  * 

******* 

Only  return  information  from  returns  with  respect  to  net 
earnings  from  self-employment  and  wages  may  be  dis- 
closed imder  this  paragraph  for  use  with  respect  to  any 
program  described  in  clause  (viii)(IV).  Clause  (viii)  shall 
not  apply  after  September  30,  [1997]  1998. 


SECTION  2131  OF  TITLE  10,  UNITED  STATES  CODE 

§2131.  Educational    assistance    program:  establishment; 
amount 

(a)  *  *  *   . 

(b)  (1)  *  *  *  ' 

(2)(A)  With  respect  to  the  fiscal  year  beginning  on  October  1, 
1993,  the  Secretary  shall  provide  a  percentage  increase  in  the 
monthly  rates  payable  under  subparagraphs  (A),  (B),  and  (C)  of 
paragraph  (1)  to  the  percentage  by  which  the  Consumer  Price 
Index  (all  items,  United  States  city  average,  published  by  the  Bu- 
reau of  Labor  Statistics)  for  the  12-month  period  ending  June  30, 
1993,  less  one  percentage  point  exceeds  such  Consumer  Price  Index 
for  the  12-month  period  ending  June  30,  1992. 


VETERANS'  BENEFITS  ACT  OF  1992 

TITLE  III— EDUCATIONAL  ASSISTANCE 
PROGRAMS 

^        ^        ^        H<        *  * 

SEC.  301.  INCREASE  IN  AMOUNT  OF  MONTGOMERY  GI  BILL  BASIC 
EDUCATIONAL  ASSISTANCE. 

(a)  *  *  * 

«jc  •](  sfc  «f(  sfs  ^ 

(c)  Conforming  Amendments  to  Chapter  30— [Section 
3015(f)]  Section  3015(g)  (as  redesignated  by  section  307(a)(1))  is 
amended — 

(1)  by  striking  out  paragraph  (1); 

4c  *  *  *  *  *  * 
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SEC.  307.  EDUCATIONAL  ASSISTANCE  FOR  CERTAIN  PERSONS  WHOSE 
INITIAL  PERIOD  OF  OBLIGATED  SERVICE  WAS  LESS  THAN 
THREE  YEARS. 

(a)  Educational  Assistance.— Section  3015  [(as  amended  by 

section  301)]  is  amended — 

*  *  * 


67-988  0-93-15 


ADDITIONAL  VIEWS  OF  BOB  STUMP,  CHRISTOPHER  H. 
SMITH,  DAN  BURTON,  MICHAEL  BILIRAKIS,  THOMAS  J. 
RIDGE,  FLOYD  SPENCE,  TIM  HUTCHINSON,  TERRY  EVER- 
ETT, STEPHEN  BUYER,  JACK  QUINN,  SPENCER  BACHUS, 
AND  JOHN  LINDER 

The  undersigned  Minority  Members  of  the  Committee  on  Veter- 
ans' Affairs  submit  the  following  additional  views  to  the  Committee 
report  complying  with  the  reconciliation  instructions  of  H.  Con. 
Res.  64,  the  Concurrent  Budget  Resolution  for  Fiscal  Year  1994. 

Over  recent  years  of  runaway  federal  spending  and  budget  crises, 
veterans  have  expressed  a  willingness  to  participate  in  deficit  re- 
duction efforts.  However,  veterans  have  also  stated  the  belief  that 
they  should  not  bear  a  disproportionate  share  of  that  burden.  The 
Committee  on  Veterans'  Affairs  has  pointed  out  in  its  annual  rec- 
ommendations to  the  Committee  on  the  Budget  that  federal  spend- 
ing on  veterans'  programs  in  inflation  adjusted  dollars  has  not  in- 
creased in  more  than  a  decade  and  that  its  overall  share  of  the  fed- 
eral budget  has  been  steadily  decreasing.  Spending  in  constant  dol- 
lars for  all  federal  social  programs  has  increased  by  361%  since 
1965,  while  spending  for  veterans  programs  increased  by  only  36%. 
Additionally,  the  percentage  of  federal  social  dollars  spent  for  vet- 
erans programs  declined  from  15.4%  in  1965  to  4.5%  in  1991.  No 
budget  for  discretionary  spending  on  veterans'  health  care  has  been 
adequate  to  maintain  current  services  since  fiscal  year  1988,  ac- 
cording to  the  Independent  Budget  proposal  for  VA  for  FY  1994, 
which  was  prepared  by  a  group  of  Veterans'  Service  Organizations. 
Certainly,  all  federal  spending  should  be  scrutinized  for  improved 
efficiency  or  outright  cuts  to  reduce  the  deficit,  however,  we  believe 
veterans'  programs  have  been  singled  out  for  inordinate  amoxmts 
of  savings  in  relation  to  their  contribution  to  nmaway  deficits. 

We  believe  providing  for  our  nation's  veterans  is  a  paramount 
federal  responsibility,  therefore,  veterans'  programs  should  be 
given  higher  priority  than  other  domestic  social  spending  programs 
in  the  budget  and  reconciliation  process.  Unfortunately,  the  Budget 
Committee  not  only  disregards  the  Veterans'  Affairs  Committee's 
annual  justifications  for  additional  spending  but  continues  mandat- 
ing substantial  amounts  of  savings  in  reconciliation  instructions. 
The  1990  Budget  Summit  agreement's  cuts  of  $3.5  billion  over  five 
years  have  a  year  left  to  run,  and  already  the  Veterans'  Affairs 
Committee  is  called  upon  in  H.  Con.  Res.  64  to  cut  another  $2.6 
billion  in  mandatory  spending  from  veterans'  programs  over  the 
next  five  years  through  the  reconciliation  process.  The  Budget 
Committee  must  realize  that  any  future  reconciliation  instructions 
to  the  Veterans'  Affairs  Committee  will  most  likely  result  in  direct 
cuts  in  service-connected  benefits  or  increased  user  fees  for  serv- 
ices. 
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As  in  previous  reconciliation  bills,  the  Veterans'  Affairs  Commit- 
tee has  endeavored  to  avoid  mandating  savings  in  benefits  for  serv- 
ice-connected disabled  veterans.  Several  of  the  items  in  this  year's 
report  are  extensions  or  provisions  enacted  in  1990  as  part  of  the 
Omnibus  Budget  Reconciliation  Act  (OBRA).  Under  the  cir- 
cumstances, extension  of  those  provisions  is  a  logical  step  toward 
achieving  the  savings  in  direct  spending  programs  mandated  by  the 
FY  1994  budget  resolution.  However,  we  would  rather  not  have  to 
take  these  actions  under  the  duress  of  budget  reconciliation.  Rath- 
er, many  Members  had  hoped  that  such  savings  might  be  applied 
to  other  veterans'  programs  in  need  of  funding  or  possibly  to  help 
fund  comprehensive  reform  of  VA  health  care  eligibility  criteria. 

One  concern  regarding  the  specific  provisions  in  the  report  to  the 
Budget  Committee  involves  requiring  insurance  companies  to  reim- 
burse the  VA  for  care  provided  to  veterans  for  service-connected 
conditions.  The  Consolidated  Omnibus  Budget  Reconciliation  Act  of 
1985  (COBRA),  for  the  first  time,  required  third-party  reimburse- 
ment for  treatment  of  non-service-connected  veterans.  Later  rec- 
onciliation instructions  forced  VA  to  collect  reimbursement  from  in- 
sured service-connected  veterans  as  long  as  the  treatment  was  for 
non-service-connected  conditions.  Third  party  reimbursement  for 
non-service-connected  conditions  as  a  policy  choice  presented  no 
fundamental  question.  Clearly,  it  shifted  a  cost  from  government  to 
the  private-sector,  but  as  a  policy  matter  in  times  of  serious  deficit 
reduction,  the  strong  fundamental  obligation  Congress  felt  toward 
service-connected  veterans  did  not  hold  true  for  conditions  which 
had  nothing  at  all  to  do  with  service  to  one's  country. 

However,  reconciliation  for  fiscal  year  1994  is  beginning  to  test 
the  policy  underljdng  health  benefits  for  service-connected  condi- 
tions. The  Veterans'  Affairs  Committee  has  approved  a  reconcili- 
ation provision  to  require  third-party  reimbursement  of  health  care 
for  service-connected  disabled  veterans.  This  is  a  cost  shifting 
measure  which  would  result  in  health  insurance  companies  paying 
for  health  care  provided  at  VA  facilities,  to  the  extent  they  now  pay 
for  such  care  at  private  hospitals,  previously  \mdertaken  as  the 
sole  financial  responsibility  of  the  federal  government. 

The  concerns  of  Minority  Members  with  regard  to  billing  insur- 
ance companies  for  costs  associated  with  service-connected  disabil- 
ities are  predominantly  based  on  the  belief  that  government-pro- 
vided health  care  for  service-connected  injuries  or  disease  is  the 
most  fundamental  basis  for  the  VA  health  care  delivery  system. 
Therefore,  the  provision  to  bill  for  service-connected  care  may  be 
viewed  as  a  profound  departure  from  past  Congressional  commit- 
ment to  this  group  of  veterans. 

The  unintended  effects  of  this  provision  as  a  contributory  mecha- 
nism in  dismantling  the  VA  health  care  system  in  the  aftermath 
of  national  health  reform  is  also  of  concern  to  us.  We  note  that  both 
the  General  Accounting  Office  and  the  Paralyzed  Veterans  of 
America  have  published  studies  that  indicate  in  a  national  health 
insurance  scenario,  up  to  50%  of  VA's  current  patients  might  opt 
for  care  in  the  private-sector.  Veterans  may  feel  that  since  insur- 
ance is  expected  to  pay  the  bill,  there  is  no  incentive  to  go  to  VA 
where  waiting  lines  for  treatment  and  chronic  imderfunding  have 
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lessened  the  attractiveness  of  VA  health  care  services  in  compari- 
son to  private-sector  facilities. 

While  the  provision  is  not  intended  to  result  in  direct  out-of-pock- 
et expenses  to  the  veteran,  we  are  concerned  that  it  may  in  the 
manner  of  increased  premiums.  Many  insurance  companies  exclude 
service-connected  care  from  covered  services.  Mandating  insurance 
companies  to  pay  for  the  cost  of  such  care  may  increase  not  only 
the  premiums  of  veterans  but  also  non-veteran  insurance  subscrib- 
ers as  well.  Insurance  companies  may  also  refuse  to  cover  the  vet- 
eran at  all  forcing  the  veteran  into  the  VA  system  as  his  only 
choice  for  health  care. 

Many  insurance  policies,  in  addition  to  excluding  service-con- 
nected injuries,  also  have  strict  regulations  and  often  exclusions 
with  regard  to  pre-existing  conditions.  If  the  law  mandates  cov- 
erage of  service-connected  conditions,  presumably  a  change  may  be 
necessary  to  ensure  coverage  of  pre-existing  conditions.  This  issue 
requires  further  exploration. 

Due  to  the  concerns  outlined  above,  it  is  clear  that  Minority 
Members  have  many  questions  regarding  the  potential  effects  of 
billing  for  service-connected  care.  The  reconciliation  timetable  did 
not  allow  an  opportunity  for  a  public  hearing  on  the  subject,  al- 
though ordinarily  it  would  have  merited  one.  We,  therefore,  rec- 
ommend that  hearings  on  the  subject  be  held  to  consider  the  poten- 
tial impact  of  this  provision. 

We  believe  all  advocates  and  friends  of  veterans  should  seriously 
consider  the  far  reaching  implications  of  reconciliation  for  fiscal 
year  1994.  Veterans'  Service  Organizations  need  to  realize  that  if 
a  future  round  of  reconciliation  targets  veterans  programs  for  sub- 
stantial savings,  the  Veterans'  Affairs  Committee  will  probably 
have  to  reduce  benefits  for  service-connected  disabled  veterans. 
Having  achieved  inordinate  savings  through  reconciliation  provi- 
sions in  1985,  1990  and  now  1993,  there  is  little  left  to  consider  ex- 
cept direct  savings  in  service-connected  benefits,  or  wholesale  re- 
form of  benefit  programs. 


Title  XIII— Committee  on  Ways  and  Means— Savings 

Committee  on  Ways  and  Means, 

House  of  Representatives, 
Washington,  DC,  May  18,  1993. 

Hon.  Martin  Olav  Sabo, 
Chairman,  Committee  on  the  Budget, 
House  of  Representatives,  Washington,  DC. 

Dear  Mr.  Chairman:  Pursuant  to  the  reconciliation  instruction 
contained  in  H.  Con.  Res.  64,  I  am  transmitting  the  recommenda- 
tions of  the  Committee  on  Ways  and  Means,  approved  in  our  Mark- 
up on  May  13,  1993.  By  separate  letter  I  have  submitted  the  legis- 
lative language,  explanatory  report  language,  and  Congressional 
Budget  Office  cost  estimates  for  the  Committee.  Enclosed  are  our 
minority  views.  This  completes  our  official  transmission. 

Total  deficit  reduction  achieved  by  the  Committee  on  Ways  and 
Means  from  fiscal  year  1994  through  fiscal  year  1998  is  $299.8  bil- 
lion, as  required  by  the  budget  resolution. 

Please  feel  free  to  contact  me  if  you  have  any  questions. 
Sincerely  yours, 

Dan  Rostenkowski, 

Chairman. 

SUBTITLE  A— OLD-AGE,  SURVIVORS,  AND  DISABILITY 
INSURANCE  PROGRAM 

Section  13001.  Clarification  of  Statutory  Requirement  for 
Public  Telephone  Access  to  Local  Social  Security  Offices 

Present  law 

During  the  late  1980s,  the  Social  Security  Administration  (SSA) 
initiated  a  project  whose  dual  goals  were  to  establish  a  national 
800  number  and  to  restrict  public  telephone  access  to  local  Social 
Security  offices.  It  implemented  this  project  in  two  steps.  In  Octo- 
ber 1988,  it  integrated  its  37  teleservice  centers  (TSCs)  into  a  na- 
tional telephone  network  that  served  60  percent  of  the  population — 
in  general,  individuals  living  in  large  urban  areas.  In  October  1989, 
it  extended  toll-free  service  via  the  TSCs  and  four  new  mega-TSCs 
to  the  entire  country.  At  the  same  time,  it  eliminated  direct  public 
access  to  local  Social  Security  offices  by:  (a)  diverting  calls  placed 
to  them  to  the  800  number,  (b)  removing  general  inquiry  telephone 
lines,  and  (c)  deleting  office  numbers  from  local  telephone  direc- 
tories. As  a  result,  the  public  was  no  longer  able  to  call  most  local 
offices  directly. 

In  the  Omnibus  Budget  Reconciliation  Act  of  1990  (P.L.  101- 
508),  Congress  responded  to  widespread  public  dissatisfaction  with 
this  loss  of  local  service  by  requiring  SSA  to:  (a)  maintain  tele- 
phone access  to  local  offices  at  the  level  generally  available  as  of 
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September  30,  1989,  and  (b)  relist  the  numbers  of  affected  offices 
in  local  telephone  directories.  P.L.  101-508  also  required  the  Gen- 
eral Accounting  Office  to  report  to  Congress  on  the  level  of  public 
telephone  access  to  local  offices  following  enactment  of  these  re- 
quirements. 

In  September  1991,  the  GAO  reported  that,  while  SSA  has  gen- 
erally complied  with  the  requirement  that  it  relist  local  office  tele- 
phone numbers,  general  inquiry  lines  to  the  offices  targeted  by  P.L. 
101-508  had  decreased  by  30  percent,  or  766  lines,  below  the  level 
that  existed  on  September  30,  1989.  For  those  offices  that  had  lines 
removed,  the  average  loss  was  57  percent.  In  explaining  this  situa- 
tion, SSA  asserted  that  P.L.  101-508  requires  only  that  it  relist 
local  office  numbers,  not  that  it  restore  the  general  inquiry  lines 
used  by  the  public  to  reach  them. 

Explanation  of  provision 

The  provision  would  make  more  explicit  the  requirement  in  P.L. 
101-508  that  SSA  maintain  public  access  to  its  local  offices  at  the 
level  generally  available  on  September  30,  1989,  by  adding  the  fol- 
lowing sentence  to  the  statute: 

In  carrjdng  out  the  requirements  of  the  preceding  sentence,  the 
Secretary  shall  reestablish  and  maintain  in  service  the  same 
nun^ber  of  telephone  lines  to  each  such  local  office  which  were 
in  place  as  of  such  date,  including  telephone  sets  for  connec- 
tions to  such  lines. 
Thus,  SSA  would  be  required  to  reinstall  to  the  appropriate  local 
offices  the  766  public  inquiry  lines  which  were  in  service  in  these 
offices  on  September  30,  1989,  thereby  achieving  the  objective  of  re- 
stored public  access  that  Congress  intended  in  enacting  P.L.  101- 
508. 

The  General  Accounting  Office  would  be  required  to  make  an 
independent  determination  of  the  number  of  telephone  lines  to  each 
SSA  local  office  which  are  in  place  90  days  after  enactment  and  to 
report  its  findings  to  the  House  Committee  on  Ways  and  Means 
and  the  Senate  Committee  on  Finance  no  later  than  150  days  after 
enactment. 

To  avoid  any  curtailment  of  national  800-number  service,  the 
provision  would  require  that  SSA  maintain  its  toll-free  service  at 
a  level  at  least  equal  to  that  in  effect  on  the  date  of  enactment. 

Effective  date  :  '    ^-    -  . 

The  provision  relating  to  local  telephone  access  would  be  effective 
90  days  after  enactment.  The  provision  relating  to  toll-free  service 
would  be  effective  upon  enactment. 

Section  13002.  Increase  in  Social  Security  Exclusion  for 
Election  Workers 

Present  law 

Election  workers  who  earn  less  than  $100  per  year  are  subject 
to  three  Social  Security  exclusions:  (a)  at  the  option  of  a  State,  they 
may  be  excluded  from  the  State's  voluntary  coverage  agreement 
with  the  Secretary  of  Health  and  Human  Services  (HHS);  (b)  they 
are  excluded  from  the  requirement  that  State  and  local  workers 
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hired  after  March  31,  1986,  pay  the  hospital  insurance  portion  of 
the  Social  Security  tax  (1.45  percent);  and  (c)  they  are  excluded 
from  the  requirement  in  the  Omnibus  Budget  Reconciliation  Act  of 
1990  (P.L.  101-508)  that  State  and  local  workers  who  are  neither 
covered  by  a  State  or  local  retirement  system  nor  by  a  voluntary 
agreement  pay  the  full  Social  Security  tax  (7.65  percent). 

Explanation  of  provision 

These  three  exclusions  would  be  increased  to  apply  to  election 
workers  with  annual  earnings  of  up  to  $1,000,  rather  than  the  cur- 
rent $100;  and  the  new  exempt  amount  would  be  indexed  for  in- 
creases in  wages  in  the  economy. 

Effective  date 

The  increased  exclusions  would  apply  to  service  performed  on  or 
after  January  1,  1994. 

Section  13003.  Use  of  Social  Security  Numbers  for  Jury  Se- 
lection 

Present  law 

The  Privacy  Act  of  1974  prohibits  States  from  requiring  individ- 
uals to  provide  Social  Security  numbers  for  identification  purposes 
unless  the  State  was  doing  so  prior  to  January  1,  1975,  or  the  State 
is  specifically  permitted  to  do  so  under  Federal  law.  The  Social  Se- 
curity Act  currently  authorizes  States  to  use  the  Social  Security 
number  in  administration  of  any  tax,  general  public  assistance  and 
driver's  license  or  motor  vehicle  registration  law  within  its  jurisdic- 
tion. Other  Federal  statutes  authorize  the  State  use  of  the  Social 
Security  number  for  other  purposes. 

Currently,  courts  utilize  jury  source  lists  within  their  jurisdiction 
to  select  jurors.  Source  lists  (most  commonly  made  up  of  lists  of  li- 
censed drivers  and  registered  voters)  are  usually  computer  tapes 
merged  by  the  courts  to  form  one  pool — or  master  list — fi'om  which 
jurors  are  selected. 

Court  administrators  and  judges  believe  that  these  lists  would  be 
more  reliable  if  the  courts  could  use  Social  Security  numbers  to  en- 
able computers  to  identify  and  eliminate  duplicate  names  as  the 
lists  are  being  merged.  States  which  are  permitted  under  current 
law  to  collect  Social  Security  numbers  for  purposes  such  as  driver's 
licenses  and  voter  registration  are  not  allowed  to  use  those  Social 
Security  numbers  for  other  purposes  such  as  refining  jury  selection 
master  lists,  unless  the  court  was  using  the  Social  Security  number 
for  that  purpose  before  the  Privacy  Act  took  effect. 

Current  law  likewise  prevents  States  fi-om  using  the  Social  Secu- 
rity number  to  run  the  merged  list  against  computerized  lists  of 
convicted  felons  in  order  to  eliminate  these  individuals  from  jury 
pools. 

Explanation  of  provision 

The  provision  would  permit  States  which  already  collect  Social 
Security  numbers  for  purposes  permitted  under  current  law  to  use 
those  numbers  to  eliminate  duplicate  names  and  names  of  con- 
victed felons  from  jury  source  lists. 
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Effective  date 
The  provision  would  be  effective  upon  enactment. 

Section  13004.  Authority  for  Optional  Social  Security  Cov- 
erage of  Police  Officers  and  Firefighters  Under  a  Retire- 
ment System 

Present  law 

In  general,  employees  of  State  and  local  governments  who  par- 
ticipate in  a  public  retirement  system  can  be  brought  under  Social 
Security  by  means  of  voluntary  agreements  entered  into  by  the 
States  with  the  Secretary  of  Health  and  Human  Services. 

However,  the  State  option  to  obtain  Social  Security  coverage  for 
police  officers  and  firefighters  who  are  under  a  public  retirement 
system  applies  only  in  24  States  that  are  named  in  the  Social  Secu- 
rity Act.  (An  additional  option  applies  with  respect  to  firefighters 
only:  any  State  may  obtain  coverage  for  them  if  the  governor  cer- 
tifies that  it  would  improve  the  overall  benefit  protection  of  fire- 
fighters in  the  coverage  group  and  a  referendum  is  held  among  the 
group  under  authorization  of  the  State).  The  Act  also  provides  that, 
in  the  24  named  states,  Social  Security  coverage  can  be  obtained 
only  after  a  state-sponsored  referendum. 

Explanation  of  provision 

The  provision  would  extend  to  all  States  the  option  to  provide  po- 
lice officers  and  firefighters,  who  participate  in  a  public  retirement 
system,  with  Social  Security  coverage  under  their  volimtary  agree- 
ments with  the  Secretary  of  HHS.  The  existing  requirement  for  a 
referendum  held  under  the  authority  of  the  State  would  continue 
to  apply. 

Effective  date 

The  provision  would  apply  with  respect  to  State  requests  made 
after  enactment. 

Section  13005.  Limited  Exemption  From  SECA  for  American 
Ministers  Working  and  Resident  in  Canada 

Present  law  • 

Section  233(c)(1)  of  the  Social  Security  Act  authorizes  the  Presi- 
dent to  enter  into  "totalization  agreements"  with  foreign  countries 
to  coordinate  entitlement  to  Social  Security  benefits  in  the  U.S. 
with  pension  benefits  in  those  foreign  countries.  The  law  requires 
that  international  agreements  concluded  pursuant  to  that  section 
provide  for  the  elimination  of  dual  coverage  of  work  imder  the  So- 
cial Security  systems  of  the  United  States  and  another  country. 

Article  V(7)  of  the  totalization  agreement  between  the  United 
States  and  Canada  provides  that  individuals  considered  self-em- 
ployed by  the  United  States  who  are  American  citizens  but  are 
residents  of  Canada  are  covered  only  under  the  Canadian  Pension 
Plan. 

Under  the  Social  Security  Act,  an  individual  who  is  a  duly  or- 
dained, commissioned,  or  licensed  minister  of  a  church  or  a  mem- 
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I  ber  of  a  religious  order  is  generally  considered  self-employed  for  So- 

:  cial  Security  payroll  tax  purposes  and  subject  to  SECA  taxes. 

The  Canadian  social  insurance  program  treats  ministers  as  em- 
ployees of  the  church  rather  than  self-employed. 
Prior  to  the  1984  totalization  agreement  with  Canada,  duly  or- 

i  dained  and  Hcensed  ministers  who  were  American  citizens  but  resi- 
dents of  Canada  were  required  to  pay  SECA  taxes  to  the  United 

I   States  and  Social  Security  taxes  to  Canada. 

In  some  cases,  ministers  who  were  American  citizens  but  resi- 

j  dents  of  Canada  failed  to  file  tax  returns  or  pay  SECA  tax  believ- 
ing that  they  were  not  required  to  do  so  because  they  were  paying 

j  into  the  Canadian  Pension  Plan  as  residents  of  Canada.  The  Inter- 
nal Revenue  Service  has  assessed  taxes  and  penalties  against  those 
ministers  who  failed  to  file  a  return  and  pay  the  required  taxes. 
Thus,  although  the  totalization  agreement  now  prevents  these  min- 

i  isters  fi-om  being  taxed  in  two  countries  on  the  same  earnings,  they 
remain  liable  for  pre-1984  taxes. 

Explanation  of  provision 

The  provision  would  exempt  ministers  who  were  American  citi- 
zens and  residents  of  Canada,  prior  to  the  1984  totalization  agree- 
ment between  the  United  States  and  Canada,  and  who  failed  to  file 
a  tax  return  or  pay  SECA  taxes,  fi'om  the  pa5anent  of  such  taxes 
or  related  penalties  owed  to  the  United  States. 

In  addition,  the  provision  provides  that  the  ministers'  Social  Se- 
curity earnings  records  would  not  be  credited  for  years  in  which 
the  SECA  tax  was  not  paid. 

Effective  date 

The  provision  would  be  effective  for  individuals  who  meet  the  re- 
quirements of  the  statute  and  who  file  a  certificate  with  the  Inter- 
I    nal  Revenue  Service  within  6  months  after  the  IRS  issues  regula- 
tions implementing  this  provision.  The  certificate  shall  be  effective 
for  taxable  years  1979  through  1984. 

Section  13006.  Totalization  Benefits  and  the  Windfall  Elimi- 
nation Provision 

Present  law 

The  President  is  authorized  to  enter  into  "totalization  agree- 
I    ments"  with  foreign  countries.  If  an  individual  has  worked  under 
I    Social  Security  systems  in  both  the  U.S.  and  a  foreign  country  with 
i    which  the  U.S.  has  an  agreement,  but  has  not  worked  long  enough 
to  qualify  for  a  benefit,  a  totalization  agreement  allows  the  individ- 
ual's coverage  under  both  systems  to  be  combined,  or  "totalized,"  in 
order  for  one  country  (or  both)  to  pay  a  benefit.  Benefits  paid  xinder 
a  totalization  agreement  are  generally  prorated  to  take  account  of 
the  fact  that  the  person  did  not  work  for  an  entire  career  under  the 
system  that  is  paying  benefits. 

The  windfall  elimination  provision  (WEP)  is  applied  to  the  com- 
putation of  Social  Security  benefits  for  workers  who  are  eligible  for 
both  Social  Security  and  a  pension  fi*om  work  not  covered  by  Social 
Security.  Under  the  WEP,  a  different  benefit  formula  yielding  a 
lower  amoimt  is  used  to  calculate  the  worker's  Social  Security  ben- 
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efit.  (Due  to  the  weighting  of  the  Social  Security  benefit  formula  to- 
ward workers  with  lower  lifetime  wages,  workers  with  many  years 
of  work  not  covered  by  Social  Security  would  receive  a  windfall  in 
their  Social  Security  benefit  in  the  absence  of  the  WEP.) 

The  WEP  applies:  (1)  in  the  computation  of  some  U.S. 
totalization  benefits,  and  (2)  in  the  computation  of  regular  U.S.  So- 
cial Security  benefits  if  the  individual  receives  a  foreign 
totalization  benefit. 

With  respect  to  U.S.  totalization  benefits,  the  benefit  is  prorated 
(to  account  for  the  fact  that  the  worker  did  not  work  his  or  her  en- 
tire career  xinder  the  U.S.  Social  Security  system),  and  in  this  way 
the  weighting  of  the  benefit  formula  is  largely  removed.  Thus,  the 
application  of  the  WEP  in  this  instance  is  inappropriate. 

With  respect  to  the  calculation  of  regular  U.S.  benefits  when  the 
individual  also  receives  a  foreign  totalization  benefit,  application  of 
the  WEP  is  also  inappropriate.  This  is  because  a  foreign  pension 
that  is  based  in  part  on  U.S.-covered  work  should  not  be  considered 
a  pension  based  on  noncovered  employment  for  purposes  of  trigger- 
ing application  of  the  WEP. 

Explanation  of  provision 

The  provision  would  disregard  the  Windfall  Elimination  Provi- 
sion: (1)  in  computing  any  U.S.  totalization  benefit,  and  (2)  in  com- 
puting the  amount  of  a  regular  U.S.  benefit  of  an  individual  who 
receives  a  foreign  totalization  benefit  based  in  part  on  U.S.  employ- 
ment and  who  does  not  receive  any  other  pension  which  is  based 
on  noncovered  emplojonent. 

Effective  date 

The  provision  would  be  effective  with  respect  to  benefits  payable 
for  months  after  October,  1993. 

Section  13007.  Exclusion  of  Military  Reservists  From  Appli- 
cation of  the  Government  Pension  Offset  and  the  Wind- 
fall Elimination  Provision 

Present  law 

The  Government  Pension  Offset  (GPO)  and  the  Windfall  Elimi- 
nation Provision  (WEP)  are  intended  to  reduce  Social  Security  ben- 
efits payable  to  an  individual  who  qualifies  for  both  a  Social  Secu- 
rity benefit  and  a  pension  based  on  employment  not  covered  by  So- 
cial Security. 

The  WEP  reduces  a  worker's  Social  Security  retirement  or  dis- 
ability benefit  in  cases  where  the  worker  is  receiving  both  a  Social 
Security  benefit  and  a  pension  based  on  employment  not  covered 
by  Social  Security.  The  WEP  is  designed  to  eliminate  the  windfall 
resulting  fi:om  the  weighted  Social  Security  benefit  formula  which 
is  intended  to  replace  a  higher  proportion  of  wages  for  low-earning 
workers  than  for  high-earning  workers. 

Active  military  service  became  covered  under  Social  Security  in 
1957.  Inactive  duty  by  reservists  (such  as  weekend  drills)  became 
covered  imder  Social  Security  in  1988.  A  pension  based  on  either 
type  of  service  (active  or  inactive),  if  performed  before  1957,  does 
not  trigger  the  WEP.  The  only  military  pension  which  triggers  the 
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WEP  is  a  pension  based  on  inactive  duty  after  1956  and  before 
1988.  This  produces  arbitrary  and  inequitable  results  for  a  small, 
closed  group  of  people  who  receive  military  pensions  based,  at  least 
in  part,  on  noncovered  military  reserve  duty  after  1956  and  before 
1988. 

Under  the  GPO,  spouse's  and  widowCer^s  benefits  received  by  an 
individual  based  on  his  or  her  spouse's  Social  Security-covered 
work  are  reduced  by  two-thirds  of  the  amoimt  of  any  government 
pension  to  which  the  individual  is  entitled  based  on  his  or  her  own 
work  in  a  government  job  not  covered  under  Social  Security. 

In  general,  an  individual  is  exempt  firom  the  GPO  if  the  last  day 
of  his  or  her  work  in  a  government  job  was  covered  by  Social  Secu- 
rity. Thus,  reservists  who  retired  from  military  service  before  1988 
may  be  arbitrarily  subject  to  the  GPO  depending  on  whether  the 
last  day  of  their  duty  status  happened  to  be  covered  (active  duty, 
such  as  2-week  training  duty)  and  therefore  exempt  from  the  GPO 
or  not  covered  (inactive  duty)  and  therefore  subject  to  the  GPO. 

Explanation  of  provision 

The  provision  would  provide  that  military  pensions  based  on 
service  performed  in  the  military  reserves  before  1988  would  not 
trigger  application  of  the  GPO  or  WEP  to  the  individual's  Social 
Security  benefits. 

Effective  date 

The  provision  would  be  effective  with  respect  to  benefits  payable 
for  months  after  October,  1993. 

Section  13008.  Repeal  of  Facility-of-Pajrment  Provision 

Present  law 

As  a  general  rule,  when  an  individual  receiving  benefits  as  the 
dependent  of  a  worker  has  a  deduction  in  his  or  her  benefits — for 
example,  due  to  the  earnings  test — and  the  Maximum  Family  Ben- 
efit rule  applies,  the  withheld  benefits  are  redistributed  and  paid 
to  the  other  dependents.  (The  Maximum  Family  Benefit,  or  MFB, 
is  a  limit  on  the  total  amoimt  of  benefits  which  can  be  paid  on  a 
worker's  record  to  the  worker  and  his  or  her  dependents). 

However,  if  all  of  the  dependents  are  living  in  the  same  house- 
hold, the  affected  individual's  benefit  check  is  not  actually  with- 
held; instead,  the  individual  receives  a  notice  fi-om  the  Social  Secu- 
rity Administration  accompanying  the  benefit  check.  This  notice  ex- 
plains that  the  beneficiary  is  subject  to  a  benefit  deduction  and 
should  not  actually  receive  the  benefit  check.  However,  the  benefit 
is  being  paid  with  the  understanding  that  it  is  for  the  use  and  ben- 
efit of  the  other  dependent  beneficiaries.  This  procedure  is  known 
as  the  facility-of-pa)anent  provision. 

Although  the  facility-of-payment  provision  was  intended  as  an 
administrative  simplification,  it  in  fact  requires  complex  computa- 
tions that  are  error-prone  and  difficult  to  automate.  Further,  the 
facility-of-payment  provision  confuses  beneficiaries. 

In  cases  where  all  of  the  dependent  beneficiaries  are  not  residing 
in  the  same  household,  the  facihty-of-payment  provision  does  not 
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apply  and  the  withheld  benefits  are  redistributed  and  paid  directly 
to  the  remaining  dependents. 

Explanation  of  provision 

The  facility-of-payment  provision  would  be  repealed.  A  bene- 
ficiary who  is  subject  to  a  deduction  would  have  his  or  her  benefits 
withheld,  and  the  withheld  amoiint  would  be  redistributed  and 
paid  directly  to  the  other  dependents. 

Effective  date 

The  provision  would  be  effective  for  benefits  for  months  after  De- 
cember, 1994. 

Section  13009.  Application  of  Subsequent  Entitlement  Guar- 
antee to  Maximum  Family  Benefits 

Present  law 

A  guarantee  is  provided  for  workers  who  receive  disability  bene- 
fits, then  stop  receiving  disability  benefits,  and  subsequently  be- 
come reentitled  to  benefits  due  to  death,  retirement  or  disability. 
This  "subsequent  entitlement  guarantee"  provides  that  the  basic 
benefit  amount  (the  Primary  Insurance  Amount,  or  PIA)  of  a  work- 
er who  becomes  reentitled  to  benefits  or  dies  (thereby  entitling  his 
or  her  survivors)  cannot  be  less  than  the  PIA  in  effect  in  the  last 
month  of  the  worker's  prior  entitlement  to  disability  benefits. 

Due  to  a  drafting  error  in  the  1977  Social  Security  Amendments, 
when  this  guarantee  was  created,  the  guarantee  does  not  extend  to 
the  Maximum  Family  Benefit  (MFB)  payable  on  the  worker's 
record,  which  is  determined  based  upon  the  PIA.  (The  MFB  is  a 
limit  on  the  total  amount  of  benefits  which  may  be  paid  on  a  work- 
er's record  to  the  worker  and  his  or  her  dependents.)  As  a  result, 
the  MFB  which  is  payable  when  the  worker  becomes  reentitled  to 
benefits  or  dies  may  be  less  than  the  MFB  payable  in  the  last 
month  of  the  worker's  prior  entitlement  to  disability  benefits. 

Explanation  of  provision 

The  provision  would  make  a  conforming  change  in  the  Maximum 
Family  Benefit,  so  that  the  guaranteed  PIA  would  be  the  basis  for 
calculating  the  guaranteed  MFB. 

Effective  date 

The  provision  would  be  effective  for  the  MFB  of  workers  who  be- 
come reentitled  to  benefits  or  die  (aft;er  previously  having  been  en- 
titled) after  October,  1993. 

Section  13010.  Disclosure  of  Social  Security  Administration 
Information  for  Epidemiological  Research 

Present  law 

Current  law  prohibits  Federal  agencies  fi'om  releasing  personal 
information  contained  in  an  individual  file  without  the  written  con- 
sent of  the  individual. 

Prior  to  the  1989  Supreme  Court  decision  United  States  Depart- 
ment of  Justice  V.  Reporters  Committee  for  Freedom  of  the  Press 
(Reporters  Committee),  the  Social  Security  Administration  (SSA) 
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would  permit  disclosure  of  personally  identifiable  information  to 
epidemiological  researchers  believing  that  it  was  permitted  to  do  so 
under  the  Freedom  of  Information  Act  (FOIA).  Disclosure  of  per- 
sonal information  is  permitted  under  FOIA  when  the  public  inter- 
est served  by  the  disclosure  outweighs  the  privacy  interest  served 
by  withholding  the  information. 

In  the  Reporters  Committee  decision,  the  Supreme  Court  re- 
stricted disclosures  of  personally  identifiable  information  imder 
FOIA,  ruling  that  disclosure  of  personal  information  serves  the 
public  interest  only  when  the  requested  information  gives  the  pub- 
lic insight  into  the  Federal  government's  performance  of  its  statu- 
tory duties. 

As  a  result  of  the  Reporters  Committee  decision,  SSA  has  discon- 
tinued the  practice  of  disclosing  information  fi-om  its  files  to  epide- 
miological researchers. 

Epidemiological  research  examines  specific  risk  factors  (such  as 
exposure  to  chemical  agents  or  specific  medical  treatments)  that 
may  cause  disease  by  measuring  the  effect  of  these  factors  on  a 
known  population.  For  example,  medical  researchers  may  need  to 
know  which  members  of  a  research  population  have  died  or  in 
which  state  they  died  (in  order  to  follow-up  on  the  cause  of  death). 
The  information  is  usually  requested  by  private  researchers  and 
colleges  and  universities  conducting  research  on  behalf  of  private 
entities. 

Explanation  of  provision 

The  provision  would  require  SSA,  under  certain  circumstances, 
to  disclose  limited  personally  identifiable  information  for  epidemio- 
logical research  purposes  only. 

Under  the  provision,  SSA  would  be  required  to  comply  with  re- 
quests for  information  showing  whether  an  individual  is  alive  or 
deceased.  However,  the  requestor  must  meet  two  requirements:  (1) 
the  information  must  be  for  epidemiological  or  similar  research 
which  the  Secretary  has  determined  shows  a  reasonable  promise  of 
contributing  to  a  national  health  interest;  and  (2)  the  requestor 
must  agree  to  reimburse  the  Secretary  for  providing  such  informa- 
tion and  agree  to  comply  with  limitations  on  safeguarding  and 
rerelease  or  redisclosure  of  such  information,  as  specified  by  the 
Secretary. 

Effective  date 
The  provision  would  be  effective  upon  enactment. 

Section  13011.  Prohibition  of  Misuse  of  Symbols,  Emblems 
or  Names  Related  to  the  Social  Security  Administration, 
Health  Care  Financing  Administration  and  the  Depart- 
ment of  Health  and  Human  Services 

Present  law 

In  1988,  Congress  enacted  a  provision  prohibiting  the  misuse  of 
words,  letters,  s)nnbols  and  emblems  of  the  Social  Security  Admin- 
istration (SSA)  and  the  Health  Care  Financing  Administration 
(HCFA).  The  purpose  of  the  provision  was  to  prohibit  organizations 
from  conveying  the  false  impression  to  recipients  of  mailings  or  so- 
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licitations  that  the  product  was  endorsed,  approved,  or  authorized 
by  SSA  or  HCFA. 

The  law  permits  the  Secretary  of  Health  and  Hviman  Services 
(HHS)  to  impose  civil  monetary  penalties  not  to  exceed  $5,000  per 
violation  or,  in  the  case  of  a  broadcast  or  telecast,  $25,000  per  vio- 
lation. The  total  amount  of  penalties  which  may  be  imposed  is  lim- 
ited to  $100,000  per  year. 

Amounts  collected  by  the  Secretary  are  deposited  as  miscellane- 
ous receipts  of  the  Treasury  of  the  United  States. 

In  May  1992,  the  Subcommittee  on  Social  Security  and  the  Sub- 
committee on  Oversight  held  a  joint  hearing  to  examine  the  effec- 
tiveness of  laws  designed  to  prevent  fraud  though  deceptive  adver- 
tising and  solicitation  practices.  Of  particular  interest  to  Members 
of  the  Subcommittees  was  the  adequacy  of  section  1140  of  the  So- 
cial Security  Act  which  prohibits  the  misuse  of  names,  S5nnbols  and 
emblems  of  SSA  and  HCFA. 

The  Subcommittees  heard  testimony  from  the  Commissioner  of 
the  Social  Security  Administration,  Gwendol}^!  King,  and  rep- 
resentatives from  the  Office  of  Inspector  General,  Department  of 
Health  and  Human  Services  and  United  States  Postal  Inspector  as 
well  as  State  Attome/s  General  and  State  Aging  Agencies.  The 
hearing  prompted  development  of  a  proposal  to  strengthen  section 
1140. 

Explanation  of  provision 

Numerous  witnesses  testified  that,  because  of  the  $100,000  an- 
nual limit  on  the  total  amount  of  penalties  that  can  be  levied 
against  individuals  for  violations  of  section  1140  to  $100,000  per 
year  did  not  serve  as  an  adequate  deterrent  to  groups  who  can  take 
in  millions  of  dollars  each  year  by  engaging  in  deceptive  practices. 
The  provision  would  eliminate  the  provision  in  section  1140  which 
provides  for  an  annual  cap  on  penalties,  to  allow  the  Secretary  to 
set  fines  at  a  level  which  is  both  reasonable  and  would  provide  a 
strong  deterrent  to  organizations  and  individuals  engaged  in  decep- 
tive mailings  and  other  violations  of  section  1140. 

The  provision  would  define  a  *Sdolation"  with  regard  to  mailings 
as  each  individual  piece  of  mail  in  a  mass  mailing.  Regulations  pro- 
mulgated by  the  HHS  Inspector  General  treat  each  piece  of  mail 
addressed  to  specific  individuals  as  a  violation.  However,  the  regu- 
lations define  an  entire  mass  mailing  addressed  to  "resident"  as 
only  one  violation.  The  provision  would  strengthen  the  deterrent 
against  deceptive  mailings  by  making  each  piece  of  mail  a  viola- 
tion. 

Section  1140  would  be  amended  to  include  the  use  of  names,  let- 
ters, symbols  or  emblems  of  the  Department  of  Health  and  Human 
Services  as  protected  items. 

The  provision  would  amend  the  provision  in  current  law,  which 
prevents  a  person  from  using  names  and  symbols  in  a  manner 
which  such  person  **knows  or  should  know  would  convey  a  false  im- 
pression" of  a  relationship  with  SSA,  HCFA,  or  HHS,  to  provide  an 
alternate  standard.  In  addition,  to  the  above  current  standard,  the 
provision  would  add  a  prohibition  against  the  use  of  the  names  or 
symbols  in  a  manner  which  "reasonably  could  be  interpreted  or 
construed  as  conveying*'  a  relationship  to  SSA,  HCFA,  or  HHS. 
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In  addition,  the  provision  would  repeal  the  Present  law  require- 
ment that  the  Department  of  Health  and  Human  Services  obtain 
a  formal  declination  from  the  Department  of  Justice  (DOJ)  before 
pursuing  a  civil  monetary  penalty  case  under  section  1140.  Since 
section  1140  is  specific  to  activities  related  to  agencies  within  the 
Department  of  Health  and  Human  Services,  there  is  no  danger  of 
overlap  with  other  Department  of  Justice  actions.  Moreover,  the 
Department  of  Justice  has  shown  no  interest  in  pursuing  actions 
in  this  area.  Clearance  from  DOJ  has  only  delayed  the  assessment 
of  penalties. 

The  provision  would  provide  that  penalties  collected  by  the  Sec- 
retary for  violations  of  section  1140  would  be  deposited  in  the  Old- 
Age  and  Survivors  Insurance  Trust  Fimd. 

In  response  to  numerous  complaints  from  the  public  generally 
and  concerns  expressed  by  hearing  witnesses  regarding  organiza- 
tions that  offer  to  provide  individuals  with  Social  Security  forms  for 
a  fee,  the  provision  would  require  groups  to  receive  approval  from 
SSA  in  order  to  engage  in  these  activities.  The  provision  would 
stipulate  that  no  person  may  reproduce,  reprint,  or  distribute  for 
a  fee  any  form,  application,  or  other  publication  of  the  Social  Secu- 
rity Administration  imless  it  has  obtained  specific  written  author- 
ization for  such  activity  in  accordance  with  regulations  prescribed 
by  the  Secretary. 

The  provision  would  provide  that  any  disclaimer  found  on  a  mail- 
ing or  other  item  would  not  provide  a  defense  against  an  action  for 
violation  of  section  1140.  Many  consumers  do  not  read,  or  cannot 
read,  disclaimers  on  mass  mailings.  Similarly,  disclaimers  in  other 
forms  of  media  may  not  be  heard  or  understood  by  the  consumer. 
Thus,  the  provision  would  provide  that  any  determination  of 
whether  there  is  a  violation  of  section  1140  shall  be  made  without 
regard  to  a  disclaimer. 

The  HHS  Secretary  would  be  required  to  report  annually  to  Con- 
gress detailing  the  number  of  complaints  of  deceptive  practices  re- 
ceived by  SSA,  the  number  of  cases  in  which  SSA  sent  a  notice  of 
violation  of  this  section  to  an  individual  requesting  that  that  indi- 
vidual cease  misleading  activities,  the  number  of  cases  referred  by 
SSA  to  the  HHS  IG,  the  number  of  investigations  undertaken  by 
the  HHS  IG,  the  number  of  civil  monetary  penalties  formally  pro- 
posed by  the  HHS  IG  in  a  demand  letter,  the  total  amount  of  civil 
monetary  penalties  assessed  during  the  year,  and  the  total  amoimt 
of  civil  monetary  penalties  deposited  in  the  OASI  trust  fund  during 
the  year.  In  addition,  reflecting  the  view  of  Subcommittee  Members 
that  every  individual  should  be  afforded  due  process  under  the  law, 
the  Secretary  would  be  required  to  report  to  the  Committee  the 
number  of  hearings  requested  by  the  respondents  and  the  disposi- 
tion of  these  hearings. 

Finally,  the  provision  would  clarify  that  the  stipulations  of  sec- 
tion 1140  would  continue  to  be  enforced  by  the  Office  of  Inspector 
General  of  the  Department  of  Health  and  Human  Services.  The 
Subcommittee  expects  that  SSA  and  HCFA  would  continue  their 
present  practice  of  seeking  volimtary  compliance  vmder  the  law  be- 
fore determining  whether  to  refer  cases  to  the  Inspector  General. 
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Effective  date  ^; 

The  provision  would  be  effective  upon  enactment. 

Section  13012.  Increase  in  Penalties  for  Unauthorized  Dis- 
closure of  Social  Security  Information 

Present  law 

Each  year,  the  Social  Security  Administration  (SSA)  receives  and 
maintains  earnings  information,  including  the  names  and  address- 
es of  employers,  on  over  130  million  working  Americans  in  its  com- 
puter system.  Employers  are  required  to  file  annually  with  the  So- 
cial Security  Administration  copies  of  their  workers'  W-2  state- 
ments. The  statements  contain  the  worker's  social  security  num- 
bers and  the  amovint  of  wages  the  workers  received  during  the 
year.  In  addition,  each  SSA  file  contains  an  individual's  birth  cer- 
tificate information,  such  as  date  of  birth,  father's  name  and  moth- 
er's maiden  name.  For  those  receiving  social  security  benefits,  the 
file  contains  a  current  address  and  monthly  benefit  amounts. 

During  the  mid-1980's,  SSA  developed  an  automated  record- 
keeping system  which  made  beneficiary  records  and  worker  earn- 
ings reports,  previously  stored  and  available  only  from  SSA's 
central  office  in  Baltimore,  easily  accessible  to  employees  in  over 
1300  local  offices  and  teleservice  centers  around  the  coimtry. 

In  September  1992,  the  Subcommittee  on  Social  Security  held  a 
hearing  to  examine  allegations  that  employees  of  the  Department 
of  Health  and  Human  Services  (HHS)  had  sold  confidential  infor- 
mation from  SSA  files  to  individuals  known  as  information  brokers. 

The  United  States  Attorney  fi-om  Newark,  New  Jersey,  testified 
that  in  December  1991,  following  a  2-year  nationwide  investigation, 
24  individuals  were  arrested  for  engaging  in  schemes  to  buy  and 
sell  information  from  Government  computer  files.  Among  those  ar- 
rested were  employees  of  the  Social  Security  Administration  and 
the  Department  of  Heath  and  Human  Services,  Office  of  Inspector 
General  (IG). 

The  Social  Security  Act  includes  provisions  which  prohibit  the 
unauthorized  disclosure  of  information  contained  in  Social  Security 
Administration  files.  The  Act  provides  that  any  person  who  violates 
these  provisions  and  makes  an  unauthorized  disclosure  can  be 
found  guilty  of  a  misdemeanor  and,  upon  conviction,  punished  by 
a  fine  not  exceeding  $1,000  or  by  imprisonment  not  exceeding  1 
year,  or  both. 

Explanation  of  provision 

The  provision  would  stipulate  that  unauthorized  disclosure  of  in- 
formation and  fraudulent  attempts  to  obtain  personal  information 
under  the  Social  Security  Act  would  be  made  a  felony.  Each  occur- 
rence of  a  violation  would  be  punishable  by  a  fine  not  exceeding 
$10,000  or  by  imprisonment  not  exceeding  5  years,  or  both. 

Effective  date 
The  provision  would  be  effective  upon  enactment. 
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I  Section  13013.  Simplification  of  Employment  Taxes  on  Do- 
mestic Services 

I  Present  law 

I  Individuals  who  hire  domestic  employees  such  as  babysitters, 
I  housekeepers,  and  yard  workers  are  required  to  withhold  auid  pay 
employment  taxes  when  the  worker's  wages  exceed  certain  thresh- 
olds. (Individuals  who  hire  independent  contractors  to  provide  do- 
mestic services  are  excluded  from  these  requirements.)  For  Social 
Security,  the  wage  threshold  is  $50  per  quarter;  for  Federal  unem- 
ployment insurance,  it  is  $1,000  per  quarter.  When  the  $50  thresh- 
old is  reached,  the  employer  must  file  a  quarterly  report  (form  942) 
with  the  Internal  Revenue  Service,  submitting  with  it  the  required 
Social  Security  tax  for  both  the  employer  and  the  employee.  The 
employer  must  also  provide  the  employee  and  the  Social  Security 
Administration  with  a  Wage  and  Tax  Statement  (form  W-2)  at  the 
end  of  the  year.  When  the  $1,000  imemployment  insurance  wage 
threshold  is  reached  in  any  calendar  quarter,  the  employer  must 
file  a  report  (form  940)  with  the  IRS  at  the  end  of  the  year,  submit- 
Ij  ting  the  required  tax. 

I  In  addition,  employers  of  domestic  workers  must:  notify  employ- 
\  ees  who  may  be  eUgible  for  the  earned  income  tax  credit  of  the  ex- 
istence of  this  credit;  withhold  income  tax  if  the  employee  requests 
it  and  the  employer  agrees;  file  and  pay  State  unemployment  in- 

!   surance  tax  in  each  quarter  in  which  the  State  unemployment  in- 
i  surance  wage  threshold  (equal  to  the  $1,000  Federal  threshold  in 
45  States)  is  reached;  and,  in  some  States,  report  wages  paid  to  do- 

I I  mestic  to  the  State  for  purposes  of  State  income  tax. 

Explanation  of  provision 
The  provision  would: 

— change  the  threshold  for  withholding  and  paying  Social  Secu- 
rity taxes  on  domestic  workers  from  $50  per  quarter  to  $1,800 
annually  in  1994  and  index  it  thereafter  for  increases  in  aver- 
age wages  in  the  economy; 

— adjust  the  Social  Security  tax  threshold  retroactively  for  in- 
creases in  average  wages  in  the  economy  since  1950  and  annu- 
alize the  threshold  retroactively.  No  tax  refunds  would  be  pro- 
vided; 

— require  individuals  who  employ  only  domestic  workers  to  re- 
port on  a  calendar-year  basis  any  Social  Security  or  Federal 
unemployment  tax  obligations  for  wages  paid  these  workers 
and  authorize  the  Secretary  of  the  Treasury  to  revise  Federal 
form  1040  to  enable  such  employers  to  report  both  taxes  on 
their  own  Federal  income  tax  returns; 

— include  domestic  employers'  Social  Security  and  Federal  unem- 
plojonent  taxes  in  estimated  tax  provisions,  thereby  enabling 
these  employers  to  satisfy  their  tax  obligations  through  regular 
,  estimated  tax  payments  or  increased  tax  withholding  from 
fj        their  own  wages; 

— authorize  the  Secretary  to  enter  into  agreements  with  States 
to  collect  State  unemployment  taxes  in  the  manner  described 
above;  and 
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— require  the  Secretary  to  provide  to  domestic  employers  a  com- 
prehensive package  of  informational  materials,  including  all  re- 
quirements of  Federal  law  and  a  notification  that  they  may 
also  be  subject  to  State  unemplojnnent  insurance  and  workers 
compensation  laws. 

Effective  date 

The  provision  would  generally  apply  to  remuneration  paid  in  cal- 
endar years  beginning  after  December  31,  1993. 

Section  13014.  Increase  in  Authorized  Period  for  Extension 
of  Time  to  File  Annual  Earnings  Report  . 

Present  law  ' 

In  general,  individuals  under  age  70  who  receive  Social  Security  « 
retirement  or  survivors  benefits  must  file  an  annual  report  of  their  , 
earnings  with  the  Social  Security  Administration  for  any  taxable 
year  in  which  their  earnings  or  wages  exceed  the  annual  exempt  j 
amount  of  earnings  under  the  Social  Security  earnings  test.  These  , 
reports  are  due  to  be  filed  by  the  same  date  as  Federal  income  tax  j 
returns,  the  fifteenth  day  of  the  fourth  month  after  the  close  of  the 
taxable  year  (normally  April  15).  Individuals  may  be  granted  a  rea- 
sonable extension  of  time  for  filing  an  earnings  report  if  there  is 
a  valid  reason  for  delay,  but  not  more  than  3  months.  An  extension 
of  time  for  filing  an  income  tax  return  may  be  granted  for  up  to  . 
4  months.  i 

Explanation  of  provision 

The  time  for  which  an  extension  could  be  granted  for  filing  an 
earnings  report  would  be  increased  to  4  months.  ' 

Effective  date  \ 

The  provision  would  be  effective  with  respect  to  reports  of  earn- 
ings for  taxable  years  ending  on  or  after  December  31,  1993. 

Section  13015.  Reallocation  of  a  Portion  of  the  Old- Age  and  , 
Survivors'  Insurance  Payroll  Tax  to  the  Disability  Insur- 
ance Trust  Fund  j 

Present  law 

Employees  and  employers  each  pay  a  tax  of  7.65  percent  on  earn- 
ings up  to  a  specified  ceiling.  Of  the  7.65  percent,  1.45  percent  is  ' 
allocated  to  the  Hospital  Insurance  Trust  Fund,  5.6  percent  is  alio-  I 
cated  to  the  Old- Age  and  Survivors  Insurance  Trust  Fimd,  and  0.6 
percent  is  allocated  to  the  Disability  Insurance  Trust  Fund.  The 
15.3  percent  tax  on  net  earnings  from  self-emplojmaent  is  similarly 
allocated  to  the  HI  Trust  Fund  (2.90  percent),  the  OASI  Trust 
Fund  (11.2  percent)  and  the  DI  Trust  Fimd  (1.2  percent).  As  a  re- 
sult of  the  1983  Social  Security  Amendments  (P.L.  98-21),  0.71 
percent  will  be  allocated  to  the  DI  Trust  Fund  beginning  in  the  i 
year  2000. 

In  its  1993  report  to  Congress,  the  Social  Security  Board  of  , 
Trustees  determined  that,  imder  its  intermediate  economic  as-  I 
sumptions,  the  DI  Trust  Fimd  will  be  depleted  during  1995.  To  ad-  \ 
dress  the  immediate  financial  shortfall  facing  the  fund,  the  Board 
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I  called  for  a  reallocation  of  0.275  percent  of  the  employer  and  em- 
ployee tax  rate,  each,  and  0.56  of  the  self-employment  tax  rate  from 
the  OASI  Trust  Fimd  to  the  DI  Trust  Fund,  effective  for  1993  and 
future  years.  The  Board  adso  called  for  additional  research  to  estab- 
Ush  the  causes  of  the  projected  DI  program  shortfall  and  to  deter- 
mine whether  it  is  a  temporary  or  longer-term  phenomenon. 

The  Clinton  Administration  has  also  proposed  a  reallocation  of 
0.275  percent. 

Explanation  of  provision 

The  provision  would  reallocate  0.275  percent  of  the  employer  and 
employee  Social  Security  payroll  tax  rate,  each,  and  0.55  of  the 
self-employment  tax  rate  from  the  OASI  Trust  Fund  to  the  DI 
Trust  Fund,  effective  for  1993  and  future  years.  The  combined 
OASDHI  tax  rate  of  7.65  percent  would  remain  unchanged, 
ij     In  addition,  the  Secretary  of  Health  and  Human  Services  would 
'  be  required  to  conduct  a  comprehensive  study  of  the  reasons  for 
rising  costs  in  the  DI  program.  The  study  would  determine  the  rel- 
ative importance  of:  (a)  increased  numbers  of  applications  for  bene- 
fits, (b)  higher  rates  of  benefit  allowances,  and  (c)  decreased  rates 
of  benefit  terminations  in  increasing  DI  program  costs.  It  would 
also  identify,  to  the  extent  possible,  imderlying  social,  economic,  de- 
mographic, programmatic,  or  other  trends  responsible  for  changes 
in  DI  applications,  allowances,  and  terminations.  No  later  than  De- 
I  cember  31,  1995,  the  Secretary  would  be  required  to  issue  a  report 
h  to  the  House  Committee  on  Ways  and  Means  and  the  Senate  Com- 
I  mittee  on  Finance  summarizing  the  results  of  the  study  and,  if  ap- 
propriate, making  legislative  recommendations. 

Effective  date 

I  The  provision  would  apply  to  wages  paid  after  December  31, 
1992,  and  to  self-employment  income  for  taxable  years  beginning 
after  this  date. 

I  Section  13016.  Extension  of  Disability  Insurance  Program 
j       Demonstration  Project  Authority 

I  Present  law 

Section  505(a)  of  the  Social  Security  Disability  Insurance  Amend- 
ments (P.L.  96-265),  as  extended  by  the  Omnibus  Budget  Rec- 

I  onciHation  Act  of  1989  (P.L.  101-239)  and  the  Omnibus  Budget 
Reconcihation  Act  of  1990  (P.L.  102-508),  authorizes  the  Secretary 
of  Health  and  Human  Services  to  waive  compliance  with  the  bene- 
fit requirements  of  titles  II  and  XVIII  for  purposes  of  conducting 
work  incentive  demonstration  projects  to  encourage  disabled  bene- 

!!  ficiaries  to  return  to  work.  The  authority  will  expire  October  1, 

|j  1993. 

Explanation  of  provision 

I  The  Secretary's  authority  to  conduct  disability  work  incentive 
demonstration  projects  would  be  extended  through  Jime  10,  1996. 

Effective  date 
The  provision  would  be  effective  upon  enactment. 
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Section  13017.  Technical  Corrections  , 

The  provision  would  make  clerical  corrections  to  sections  of  title 
II  of  the  Social  Security  Act  which  contain  typographical  errors,  er-  ^ 
roneous  references,  circular  cross  references,  inconsistent  ' 
margination,  incorrect  punctuation,  and  references  to  outdated  ver- 
sions of  the  Internal  Revenue  Code.  These  technical  corrections 
would  not  change  the  meaning  of  any  section  of  the  Social  Security 
Act. 

Section  13018.  Cross-Matching  of  Social  Security  Account 
Numbers  and  Employer  Identification  Numbers  Main-  , 
tained  by  the  Department  of  Agriculture  ^ 

Present  law  /  *  .  j 

Under  current  law,  the  Department  of  Agriculture  is  allowed  to 
collect  and  maintain  a  list  of  the  names,  social  security  numbers 
and  employer  identification  numbers  of  the  owners  and  officers  of 
retail  grocery  stores  which  redeem  food  stamps.  The  list  is  used 
only  to  keep  track  of  grocery  store  operators  who  have  been  sanc- 
tioned for  violations  under  the  Food  Stamp  Act.  ; 

Explanation  of  provision 

The  provision  would  permit  the  Department  of  Agriculture  to 
share  the  list  of  names  and  identifying  numbers  with  other  Federal 
agencies  for  the  purpose  of  investigating  both  incidents  of  food 
stamp  fraud  and  violations  of  other  FederS  laws. 

The  Committee  intends  that  the  Department  of  Agriculture 
would  use  this  authority  to  report  to  appropriate  Federal  agencies 
potential  violations  of  other  Federal  laws  discovered  in  the  course 
of  conducting  investigations  of  food  stamp  fraud.  For  example,  the 
Committee  intends  that  the  Department  of  Agriculture  would  be 
authorized  to  report  to  the  Internal  Revenue  Service  information 
relating  to  violations  of  Federal  income  tax  laws. 

Effective  date 

The  provision  would  be  effective  upon  enactment. 

Section  13019.  Prohibition  of  Misuse  of  Symbols,  Emblems, 
or  Names  Related  to  the  Department  of  the  Treasury 
and  the  Internal  Revenue  Service 

present  law 

There  is  no  provision  in  present  law  prohibiting  the  use  of  titles, 
symbols,  emblems,  and  names  of  the  Department  of  the  Treasury 
(and  its  subsidiary  agencies)  in  connection  with  advertisements, 
mailings,  solicitations,  or  other  business  activities. 

Explanation  of  provision 

The  provision  would  prohibit  the  use  in  advertisements,  solicita- 
tions, and  other  business  activities  of  words,  abbreviations,  titles, 
letters,  sjonbols,  or  emblems  associated  with  the  Department  of  the 
Treasury  (and  services,  bureaus,  offices  or  subdivisions  of  the  De- 
partment, including  the  Internal  Revenue  Service)  in  a  manner 
which  could  reasonably  be  interpreted  as  conveying  a  connection  1 


!  with  or  approval  by  the  Department  of  the  Treasury.  The  prohibi- 
tion would  apply  not  only  to  official  words,  titles,  abbreviations,  ini- 
tials, symbols  and  emblems,  but  also  to  colorable  imitations  there- 

I  of 

The  bill  would  establish  a  civil  penalty  of  not  more  than  $5,000 
per  violation  (or  not  more  than  $25,000  in  the  case  of  a  broadcast). 
In  addition,  the  bill  would  establish  a  criminal  penalty  of  not  more 
than  $10,000  (or  not  more  than  $50,000  in  the  case  of  a  broadcast) 
or  imprisonment  of  not  more  than  1  year,  or  both,  in  any  case  in 
which  the  prohibition  is  knowingly  violated.  Any  determination  of 
whether  there  is  a  violation  would  be  made  without  regard  to  the 
use  of  a  disclaimer  of  affiHation  with  the  Federal  Government.  The 
Secretary  of  the  Treasury  would  be  required  to  provide  to  the  Com- 
mittee on  Ways  and  Means  and  the  Committee  on  Finance,  no 
later  than  May  1,  1995,  a  report  on  enforcement  activities  relating 
to  the  implementation  of  the  provision. 

I  Effective  date 

I     The  provisions  would  be  effective  upon  enactment. 

Section  13020.  Availability  and  Use  of  Death  Information 
Under  the  Old-Age,  Survivors,  and  Disability  Insurance 
Program 

Present  law 

Under  section  205(r)  of  the  Social  Security  Act,  the  Secretary  of 
Health  and  Human  Services  is  authorized  to  enter  into  voluntary 
contracts  with  the  States  for  the  purpose  of  obtaining  death  certifi- 
cate and  other  related  information  to  be  used  in  the  administration 
of  the  Social  Security  Act.  In  addition,  imder  section  205(r),  the 
Secretary  is  authorized  to  redisclose  this  information  to  other  Fed- 
eral, State,  and  local  agencies  for  certain  specified  purposes,  sub- 
ject to  such  safeguards  as  the  Secretary  determines  are  necessary 
to  prevent  any  imauthorized  redisclosure.  However,  because  these 
contracts  with  the  States  are  entirely  volimtary,  the  States  are 
able,  at  their  discretion,  to  include  contract  provisions  preventing 
the  Secretary  from  redisclosing  this  information  to  other  Federal, 
State,  and  local  agencies. 

j  Explanation  of  provision 

I  The  provision  would  prohibit  a  State  from  using  an  individual's 
,  Social  Security  account  number  in  the  administration  of  any  driv- 
er's hcense  or  motor  vehicle  registration  law  where  the  State  has 
not  entered  into  a  contract  to  provide  death  certificate  and  related 
information  to  the  Secretary,  or  where  the  State  is  a  party  to  a  con- 
tract with  the  Secretary  which  includes  any  restrictions  on  the  use 
of  the  death  information  provided  to  the  Secretary  by  the  State,  ex- 
cept to  the  extent  that  such  use  may  be  restricted  under  205(r)(g) 
of  the  Social  Security  Act. 
/  In  addition,  the  provision  would  reqiiire  the  Secretary  of  Health 
and  Human  Services  to  conduct  a  study  of  possible  improvements 
in  the  current  methods  of  gathering  and  reporting  death  informa- 
tion by  Federal,  State,  and  local  governments  which  would  result 
in  more  efficient  and  expeditious  handling  of  such  information.  By 
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June  1,  1994,  the  Secretary  would  be  required  to  submit  a  written 
report  to  the  Committee  on  Ways  and  Means  and  the  Committee 
on  Finance  setting  forth  the  results  of  this  study,  together  with 
such  administrative  and  legislative  recommendations  as  the  Sec- 
retary considers  appropriate. 

Effective  date 

The  provisions  would  be  effective  1  year  after  the  date  of  enact- 
ment. 

SUBTITLE  B— HUMAN  RESOURCES  AMENDMENTS 

A.  Child  Welfare  Services,  Foster  Care  and  Adoption 

Assistance 

Section  13211.  Entitlement  Funding  for  Child  Welfare  Serv- 
ices Designed  to  Strengthen  and  Preserve  Families 

Present  law 

The  child  welfare  services  program  under  title  IV-B  of  the  Social 
Security  Act  authorizes  75  percent  Federal  matching  grants  to 
States  for  child  welfare  services.  These  funds  may  be  used:  (1)  to 
protect  and  promote  the  welfare  of  children;  (2)  to  prevent  or  rem- 
edy, or  assist  in  the  solution  of  problems  that  may  result  in,  the 
neglect,  abuse,  exploitation  or  delinquency  of  children;  (3)  to  pre- 
vent the  unnecessary  separation  of  children  from  their  families  by 
identifying  family  problems,  assisting  families  in  resolving  their 
problems,  and  preventing  breakup  of  the  family  where  the  preven- 
tion of  child  removal  is  desirable  and  possible;  (4)  to  restore  chil- 
dren to  their  families  by  the  provision  of  services  to  the  child  and 
the  family;  (5)  to  place  children  in  adoptive  homes  if  restoration  is 
not  possible  or  appropriate;  and  (6)  to  assure  adequate  foster  care 
when  children  cannot  return  home  or  be  placed  for  adoption. 

The  authorization  level  for  the  title  IV-B  program  is  $325  mil- 
lion per  fiscal  year.  Funds  are  distributed  to  the  States  and  outly- 
ing areas  on  the  basis  of  their  under-age-21  population  and  per 
capita  income.  The  Secretary  may,  where  appropriate,  make  pay- 
ments directly  to  an  Indian  tribal  organization.  For  fiscal  year 
1993,  appropriations  for  the  program  total  $295  million. 

Title  IV-B  does  not  include  a  specific  set-aside  for  services  de- 
signed to  strengthen  and  preserve  families,  although  States  have 
the  flexibility  to  use  their  title  IV-B  child  welfare  services  funds 
for  such  services. 

Explanation  of  provision 

(a)  Authorization  of  appropriations. — A  new  subpart  2  would  be 
added  at  the  end  of  title  IV-B  (the  current  provisions  of  title  IV- 
B  would  be  a  new  subpart  1),  which  would  establish  a  capped  enti- 
tlement amount  for  the  provision  of  family  preservation  and  family 
support  services.  The  authorization  level  for  the  capped  entitlement 
would  equal  $60  million  for  fiscal  year  1994;  $135  million  for  fiscal 
year  1995;  $240  milhon  for  fiscal  year  1996;  $360  million  for  fiscal 
year  1997;  and  $600  million  for  fiscal  year  1998.  The  Committee 
intends  that,  if  reauthorized,  the  amoimt  in  subsequent  fiscal  years 
would  equal  the  fiscal  year  1998  amount,  adjusted  for  inflation  by 
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the  consumer  price  index.  Funds  allotted  for  a  fiscal  year  would 
have  to  be  expended  in  the  fiscal  year  or  in  the  succeeding  fiscal 
year. 

(b)  Use  of  funds. — States  would  use  the  fiinds  to  develop  and  es- 
tablish, or  to  expand,  and  to  operate  a  program  of  family  preserva- 
tion services  and  community-based  family  support  services. 

The  term  family  support  services"  is  defined  to  mean  commu- 
nity-based services  to  promote  the  well-being  of  children  and  fami- 
lies designed  to  increase  the  strength  and  stability  of  families  (in- 
cluding foster,  adoptive  and  extended  families),  to  increase  parents' 
confidence  and  competence  in  their  parenting  abilities,  to  afford 
children  a  stable  and  supportive  family  environment,  and  other- 
wise to  enhance  child  development. 

The  term  yamily  preservation  services"  is  defined  to  mean  serv- 
ices for  children  and  families  designed  to  help  families  (including 
adoptive,  foster  and  extended  families)  at  risk  or  in  crisis,  includ- 
ing: 

(i)  service  programs  designed  to  help  children,  where  appro- 
priate, return  to  families  from  which  they  have  been  removed 
or  be  placed  for  adoption,  with  a  legal  guardian,  or,  where  ap- 
propriate with  respect  to  a  child,  in  some  other  planned,  per- 
manent living  arrangement; 

(ii)  preplacement  preventive  services  programs,  such  as  in- 
tensive family  preservation  programs,  designed  to  help  chil- 
dren at  risk  of  foster  care  placement  remain  with  their  fami- 
lies; 

(iii)  service  programs  designed  to  provide  follow-up  care  to 
families  to  whom  a  child  has  been  returned  following  a  foster 
care  placement; 

(iv)  respite  care  of  children  to  provide  temporary  relief  for 
parents  and  other  caregivers  (such  as  foster  parents);  and  . 

(v)  services  designed  to  improve  parenting  skills. 

(c)  Allotment  of  funds.— One  percent  of  the  amount  authorized 
for  expenditure  under  the  new  entitlement  would  be  reserved  for 
the  Secretary  for  evaluation,  research,  training,  and  technical  as- 
sistance. 

For  a  4-year  period  beginning  fiscal  year  1995,  a  portion  of  the 
entitlement  funds  would  be  made  available  for  grants  for  assess- 
ments of  State  courts  (see  item  3  below). 

One  percent  of  the  amount  authorized  would  be  reserved  for  al- 
lotment to  tribal  organizations  of  Indian  tribes  that  have  submitted 
a  plan  (which  need  not  meet  any  State  plan  requirement  specified 
bel  low  that  the  Secretary  determines  is  inappropriate  with  respect 
to  the  tribe)  and  whose  allotment  would  be  greater  than  $10,000. 
Tribal  allotments  would  be  made  based  on  the  number  of  children 
in  the  tribe  relative  to  the  number  of  children  in  all  tribes  with  ap- 
proved plans,  as  determined  by  the  Secretary  on  the  basis  of  the 
most  current  and  reliable  information  available. 

The  allotment  of  entitlement  fimds  to  each  of  the  jurisdictions  of 
Puerto  Rico,  Guam,  the  Virgin  Islands,  the  Northern  Mariana  Is- 
lands and  American  Samoa  would  be  determined  according  to  the 
same  formula  as  in  effect  under  the  existing  title  IV-B  cluld  wel- 
fare services  authorization.  Remaining  funds  would  be  distributed 
to  each  other  State  according  to  an  allocation  formula,  based  on  the 


468 


State's  share  of  children  in  all  States  receiving  food  stamp  benefits. 
States  would  be  entitled  to  payments  equal  to  their  allotments,  for 
use  in  paying  not  more  than  75percent  of  the  costs  of  activities 
under  the  approved  State  plan.  The  remaining  25  percent  of  costs 
must  be  paid  with  funds  from  non-Federal  sources. 

(d)  Sunset  of  entitlement. — States  and  tribal  organizations  would 
be  entitled  to  payment  for  fiscal  years  1994  through  1998.  The  in- 
tent of  this  "sunset"  provision  is  to  allow  Congress  to  review  the 
new  entitlement  program  before  making  the  program  permanent, 
not  to  imply  an  assumption  that  the  program  would  expire  in  the 
budget  baseline  for  years  after  fiscal  year  1998. 

(e)  State  plan  requirements. — To  be  eligible  to  receive  its  share  of  I 
entitlement  funds  for  a  fiscal  year,  a  State  must  have  an  approved 
plan,  developed  jointly  by  the  Secretary  and  the  State  agency,  after 
consultation  with  appropriate  public  and  nonprofit  private  agencies  a 
and  community-based  organizations.  For  fiscal  year  1994,  however, 

a  State  that  has  not  completed  development  of  its  plan  may  re-  ^ 
ceive,  fi'om  its  allotment,  up  to  $1  million  for  plan  development, 
plus  any  remaining  portion  of  its  allotment  to  provide  services  to 
children  and  families,  so  long  as  the  State  has  submitted  an  appro- 
priate application  to  the  Secretary.  The  State  would  have  to  expend 
its  allotment  for  fiscal  year  1994  in  fiscal  year  1994. 
The  State  plan  must: 

(i)  provide  that  the  State  child  welfare  agency  will  admin- 
ister or  supervise  the  administration  of  the  program; 

(ii)  document  the  required  involvement  of  public  and  private 
agencies  and  commimity-based  organizations  in  developing  the 
plan; 

(iii)  declare  (and  periodically  update)  program  goals  for  each  i. 
5-year  period  imder  the  plan,  and  the  methods  to  be  used  in 
measuring  progress  toward  the  goals;  contain  commitments  to 
perform  interim  and  final  progress  reviews  and,  on  the  basis 

of  the  final  review,  to  prepare  a  final  report  and  to  develop 
goals  for  the  next  5-year  period; 

(iv)  provide  for  coordination,  to  the  extent  feasible  and  ap- 
propriate, with  other  Federal  or  Federally-assisted  programs  l 
serving  the  same  populations;  f 

(v)  provide  assurances  that  not  less  than  90  percent  of  ex-  : 
penditures  will  be  used  for  services  for  children  and  families,  ' 
and  that  significant  portions  of  the  90  percent  will  be  expended  ] 
for  family  preservation  services  and  for  community-based  fam-  s 

:    ily  support  services;  f 

(vi)  provide  that  by  the  beginning  of  the  sixth  fiscal  year  dur-  I 
ing  which  the  plan  is  in  effect,  programs  imder  the  plan  will 
be  available  on  a  statewide  basis,  to  the  extent  feasible  and  ap- 
propriate; 

(vii)  provide  assurances  that  the  State  will  annually  prepare 

a  description  of  the  service  programs  to  be  made  available  in  f 
the  following  fiscal  year,  the  populations  that  will  be  served, 
-     and  the  geographic  areas  in  the  State  in  which  the  services 
will  be  available.  The  description  must  be  furnished  to  the  Sec-  3 
retary,  and  made  available  to  the  public,  when  the  initial  plan  f 
is  submitted  and,  in  succeeding  fiscal  years,  by  the  end  of  the 
third  quarter  of  the  preceding  fiscal  year; 
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(viii)  provide  for  such  methods  of  administration  as  are  found 
by  the  Secretary  to  be  necessary  for  the  proper  and  efficient 
administration  of  the  plan; 

(ix)  provide  assurances  that  Federal  funds  will  not  be  used 
to  supplant  Federal  or  non-Federal  funds  for  existing  services 
and  activities  which  promote  the  same  purposes,  and  that  the 
State  will  furnish  reports  as  required  demonstrating  the 
State's  compliance  with  this  provision;  and 

j  (x)  provide  that  the  State  will  furnish  reports  and  participate 

in  evaluations  as  required  by  the  Secretary. 

Effective  date 

October  1,  1993. 

i  Section  13211.  Evaluations,  and  Reports  on  Evaluations 

ij  Present  law 

i! 

I     Section  426  of  title  IV-B  authorizes  funds  for  research,  training 
i  and  demonstration  projects,  including  grants  to:  (a)  public  and  non- 
]  profit  institutions  of  higher  learning  and  child  welfare  agencies  for 
research  or  demonstration  projects  in  the  field  of  child  welfare  that 
are  of  regional  or  national  significance  and  for  special  projects  to 
demonstrate  new  methods  that  will  advance  child  welfare;  (b)  State 
and  local  child  welfare  agencies  for  research  to  encourage  experi- 
mental and  special  types  of  child  welfare  services;  and  (c)  institu- 
1  tions  of  higher  learning  to  train  personnel  for  work  in  the  child 
I  welfare  field. 

j  Explanation  of  provision 

Would  require  the  Secretary  to  evaluate  programs  of  family  sup- 
I  port  and  family  preservation  services  for  purposes  of  determining 
their  effectiveness,  in  accordance  with  criteria  developed  by  the 
Secretary.  In  developing  the  criteria,  the  Secretary  must  consult 
with  appropriate  parties,  such  as  State  child  welfare  agencies,  per- 
sons administering  child  and  family  services  programs  for  private, 
nonprofit  organizations  with  an  interest  in  child  welfare,  and  other 
persons  with  recognized  expertise  in  the  evaluation  of  child  and 
family  services  programs  or  related  programs.  The  Secretary  would 
have  to  coordinate  these  evaluations,  to  the  extent  feasible,  with 
evaluations  by  the  States  of  the  effectiveness  of  their  programs. 
The  Secretary  must  report  evaluation  findings  to  the  Congress  by 
December  31,  1997. 

Effective  date 
October  1,  1993. 

jl  Section  13212.  Grants  to  State  Courts  to  Assess  and  Improve 
Handling  of  Proceedings  Related  to  Foster  Care  and 
Adoption 

i Present  law 
I     No  provision. 
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Explanation  of  provision 

A  sxim  of  $5  million  for  fiscal  year  1995,  and  $10  million  for  each 
of  fiscal  years  1996  through  1998,  would  be  reserved  from  the  new  | 
entitlement  under  title  IV~B  for  a  4-year  program  of  grants  to  the  ! 
highest  State  courts.  The  grant  would  enable  the  courts  to  conduct  ! 
assessments  of  the  role,  responsibilities  and  effectiveness  of  State 
courts  in  carrying  out  State  laws  requiring  proceedings  (conducted 
by  or  under  the  supervision  of  the  courts)  to  determine  the  advis- 
ability or  appropriateness  of  foster  care  placement,  to  determine  i 
whether  to  terminate  parental  rights,  and  to  legally  recognize  the 
adoption  of  a  child,  and  to  implement  changes  recommended  by  the 
assessments. 

The  assessments  would  have  to  identify  the  requirements  im- 
posed on  State  courts,  with  respect  to  these  proceedings,  address- 
ing separately: 

(a)  rules,  standards  and  criteria  imposed  imder  State  laws  (in- 
cluding laws  implementing  parts  B  and  E  of  title  IV,  laws  relating 
to  child  abuse  and  neglect,  or  any  other  laws  on  related  matters), 
applicable  to  decisions  concerning  the  placement  of  a  child,  the  par- 
ent-child relationship,  or  other  matters  of  child  welfare,  including 
determinations:  (i)  whether  to  remove  a  child  from  or  return  the 
child  to  its  home,  (ii)  whether  to  place  a  child  in  foster  care  or  to 
continue  a  foster  care  placement,  (iii)  whether  to  terminate  paren- 
tal rights,  (iv)  whether  to  place  a  child  for  adoption  or  in  another 
permanent  arrangement,  and  (v)  whether  to  set  aside  or  to  make 
final  an  adoption;  and 

(b)  procedures  and  rules,  imposed  by  law  or  adopted  voluntarily 
by  the  court  system,  addressing  matters  such  as  choice  between  ad- 
ministrative and  judicial  proceedings;  timetables  for  proceedings; 
procedural  safeguards  for  parents,  guardians,  and  children;  and 
general  rules  for  conduct  of  the  proceeding. 

Additionally,  the  assessments  would  have  to:  evaluate  the  per- 
formance of  the  court  system  in  implementing  these  requirements; 
assess  the  extent  of  conformity  of  State  court  rules  and  practices 
with  the  recommendations  of  national  organizations  concerned  with 
the  permanent  placement  of  children;  assess  the  extent  to  which 
particular  requirements  imposed  on  State  courts  facilitate  or  im- 
pede achievement  of  title  IV-B  and  IV-E  program  goals,  or  impose  i 
significant  burdens  on  the  courts;  and  make  specific  recommenda- 
tions for  improvement  (including  recommendations  for  changes  in  | 
State  or  Federal  laws,  regulations  or  policies;  changes  in  proce-  | 
dures  and  practices  of  the  courts  or  of  State  child  welfare  and  fos-  i 
ter  care  agencies;  additional  education  or  training  of  court  or  agen- 
cy personnel;  collection  and  dissemination  of  additional  data  or  in- 
formation; or  increases  in  manpower,  reductions  in  numbers  of  case 
reviews,  or  other  changes  needed  to  enable  the  courts  to  manage 
their  caseloads).  i 

In  order  to  jbe  eligible  for  a  grant,  a  highest  State  court  must  [ 
submit  to  the  Secretary,  at  such  time  and  in  such  form  as  the  Sec-  | 
retary  may  require,  an  application  containing  a  timetable,  budget  j 
and  methodology  for  conducting  the  assessment;  a  demonstration  of  \ 
cooperation  with  the  State  child  welfare  agency  and  foster  care  citi-  \ 
zen  review  board  (if  any);  assurances  that  grant  funds  not  needed  [ 
for  the  assessment  would  be  used  to  implement  recommended  j 
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changes,  and  that  grant  funds  would  not  supplant  other  State  or 
local  funds  used  for  similar  purposes;  a  commitment  to  furnish  to 
the  Secretary  interim  and  final  reports;  and  such  other  information 
as  the  Secretary  might  require. 

Each  court  with  an  approved  application  would  be  allotted  an 
amoimt,  for  each  of  fiscal  years  1995  through  1998,  equal  to  the 
sum  of:  (1)  $75,000  for  fiscal  year  1995,  and  $85,000  for  each  of  the 
3  succeeding  fiscal  years,  plus  (2)  a  share  of  the  remainder  based 
on  the  State's  share  of  individuals  imder  age  21. 

Courts  could  use  grant  funds  without  providing  local  matching  in 
fiscal  year  1995,  but  would  have  to  provide  25  percent  State  or 
local  matching  of  grant  funds  for  the  3  remaining  years. 

Effective  date 

Upon  enactment. 

!  Section  13213.  Protections  for  Foster  Children 

Present  law 

Under  current  law,  in  order  to  receive  its  share  of  the  title  IV- 
B  allocation  in  excess  of  $141  million,  each  State  is  required  under 
section  427(a)  of  title  IV-B  to  conduct  an  inventory  of  children  in 
foster  care;  and  to  implement  and  operate,  to  the  satisfaction  of  the 
Secretary,  a  tracking  system  for  children  in  foster  care,  a  case  re- 
view system  for  children  in  foster  care,  and  a  service  program  de- 
signed to  help  children,  where  appropriate,  return  to  families  from 
which  they  have  been  removed  or  be  placed  for  adoption  or  legal 
guardianship.  Currently,  all  States  have  chosen  to  be  reviewed  for 
compliance  with  these  requirements  and  are  eligible  to  receive  the 
title  IV-B  incentive  funds. 

Further,  under  section  427(b),  if  the  appropriations  for  the  title 
IV-B  program  equal  $325  million  for  2  consecutive  years,  a  State 
does  not  receive  its  title  IV-B  allotment  in  excess  of  its  share  of 
the  1979  funding  level  iinless  it  has  met  all  the  section  427  require- 
ments outlined  above,   and  in  addition,  has  implemented  a 
preplacement  preventive  services  program  designed  to  help  chil- 
dren remain  with  their  families.  TTiis  additional  incentive  mecha- 
nism has  never  been  triggered.  However,  States  that  have  elected 
to  provide  Federally-supplemented  foster  care  payments  for  volun- 
I  tarily-placed  foster  children  are  required  to  implement  all  section 
!  427  protections,  including  the  preplacement  preventive  services 
I  program.  In  fiscal  year  1989,  22  States  claimed  Federal  matching 
for  children  in  foster  care  under  voluntary  placement  agreements, 
and  50  States  reported  they  were  eligible  to  claim  such  matching. 

Explanation  of  provision 

Beginning  for  fiscal  year  1995,  would  repeal  section  427  of  title 
IV-B,  which  links  the  payment  of  certain  title  IV-B  funds  to  the 
I  implementation  of  certain  protections  for  children  in  foster  care. 
The  provision  would  require  that  the  State  plan  for  subpart  1  of 
title  IV-B  provide  for  the  foster  care  protections  currently  outlined 
in  section  427,  including:  an  inventory  of  children  in  foster  care;  a 
tracking  system  for  children  in  foster  care;  a  case  review  system  for 
children  in  foster  care;  a  service  program  designed  to  help  children 
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in  foster  care  return  to  their  families;  and  a  preplacement  preven- 
tive services  program  which  is  designed  to  help  children  remain 
with  their  families. 

In  addition,  by  12  months  after  enactment,  States  wovQd  be  re- 
quired to  review  State  laws  and  administrative  and  judicial  proce- 
dures in  effect  for  children  abandoned  at  or  shortly  after  birth  (in- 
cluding laws  and  procedures  providing  for  legal  representation  of 
such  children),  and,  by  24  months  after  enactment,  to  enact  and 
implement  such  laws  and  procedures  as  the  State  determined  to  be 
necessary  to  enable  permanent  decisions  to  be  made  expeditiously 
regarding  the  placement  of  such  children. 

Also,  would  amend  current  law  to  provide  that  funds  withheld  or 
recovered  from  a  State  based  on  its  failure  to  comply  substantially 
with  these  protections  could  not  be  reallotted  among  other  States. 

The  amendments  could  not  be  construed  to  permit  any  State  to 
interrupt  the  provision  of  the  foster  care  protections  described  in 
section  427  (as  in  effect  on  the  effective  date  of  the  amendments). 

Effective  date 
October  1,  1994. 

Section  13214.  State  Plan  Requirement  Regarding  the  In- 
dian Child  Welfare  Act 

Present  law 

The  Indian  Child  Welfare  Act  (P.L.  95-608)  includes  a  number 
of  State  requirements  relating  to  the  foster  care  or  adoptive  place- 
ment, or  termination  of  parental  rights,  of  Indian  children.  There 
is  currently  no  statutory  link  between  the  Indian  Child  Welfare  Act 
and  the  child  welfare  services  programs  \mder  the  Social  Security 
Act. 

Explanation  of  provision 

A  State  plan  for  title  IV-B  must  contain  a  description,  developed 
after  consultation  with  tribal  organizations  in  the  State,  of  the  spe- 
cific measures  taken  by  the  State  to  comply  with  the  Indian  Cluld 
Welfare  Act. 

Effective  date 

October  1,  1994. 

Section  13215.  Child  Welfare  Traineeships 

Present  law 

Title  IV-B  authorizes  such  sums  as  may  be  necessary  to  enable 
the  Secretary  to  make  grants  to  pubhc  or  private  nonprofit  institu- 
tions of  higher  education  for  training  personnel  for  work  in  the 
field  of  child  welfare. 

Explanation  of  provision 

Grants  could  be  awarded  by  the  Secretary  to  institutions  of  high- 
er learning  for  child  welfare  traineeships  with  stipends  only  where 
the  grant  application  provides  assurances  that: 

(a)  students  given  stipends  would  have  to  agree  to  partici- 
pate in  training  at  a  child  welfare  agency  and  either  to  serve 
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in  a  public  or  private  child  welfare  agency  for  a  period  as  long 
as  that  in  which  the  training  was  received,  or  to  repay  the  cost 
(or  an  appropriately  pro-rated  part)  of  the  stipend,  plus  inter- 
est and,  if  applicable,  reasonable  collection  fees  (in  accordance 
with  regulations  promulgated  by  the  Secretary).  Exceptions  to 
repayment  may  be  prescribed  by  the  Secretary  in  regulations; 

(b)  the  institution  would  enter  into  agreements  with  child 
welfare  agencies  for  on-site  training  of  stipend  recipients,  ac- 
cept applications  from  individuals  already  employed  in  the 
field  of  child  welfare  services,  and  track,  for  a  period  of  3  years 
after  completion  of  a  course  of  study,  the  employment  record 
of  each  former  student. 

Effective  date 

Would  apply  to  grants  awarded  on  or  after  April  1,  1994. 

Sections  13216-13217.  Changes  to  Reimbursement  Policy 
under  Title  IV-E 

(a)  Dissolved  adoptions — 
'I  Present  law 

Under  title  TV— E,  the  Federal  government  reimburses  States  for 
foster  care  maintenance  payments  made  on  behalf  of  children  from 
AFDC-eligible  families.  A  child  on  whose  behalf  title  IV-E  adoption 
assistance  payments  are  made  (and  whose  adoption  has  been  le- 
gally finalized  by  a  judicial  decree  of  adoption),  but  whose  adoption 
is  subsequently  set  aside  by  the  court  and  who  returns  to  foster 
care,  is  often  not  eligible  for  title  IV-E  foster  care  maintenance  and 
adoption  assistance  payments,  because  the  income  or  resources  of 
the  adoptive  family  has  made  the  child  ineligible. 

Explanation  of  provision 

j  The  provision  would  permit  States  to  make  foster  care  mainte- 
nance payments  imder  title  IV-E  on  behalf  of  a  child:  (i)  with  re- 
spect to  whom  such  payments  were  previously  made,  (ii)  whose 
adoption  has  been  set  aside  by  a  court,  and  (iii)  who  meets  certain 
eligibility  requirements  under  title  IV-E  (i.e.,  the  child  was  re- 
moved from  the  home  pursuant  to  a  voluntary  placement  agree- 
ment or  judicial  determination;  the  child  is  under  the  responsibility 
of  the  State;  and  the  child  has  been  placed  into  foster  care  as  a  re- 
sult of  a  voluntary  placement  agreement  or  judicial  determination). 

Effective  date 
October  1,  1995. 

(b)  Time  frame  for  judicial  determinations  on  voluntary 
placements — 

Present  law 

No  pa3m[ient  may  be  made  under  title  IV-E  to  reimburse  a  State 
for  foster  care  maintenance  payments  in  the  case  of  any  child  who 
was  removed  from  the  home  as  a  resvdt  of  a  voluntary  placement 
agreement  and  has  remained  in  the  placement  for  more  than  180 
days,  unless  there  has  been  a  judicial  determination  within  the 
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first  180  days  of  the  placement  to  the  effect  that  the  placement  is 
in  the  best  interests  of  the  child. 

Explanation  of  provision 

With  respect  to  any  child  who  remains  in  foster  care  under  a  vol- 
untary placement  agreement  for  more  than  180  days  without  there 
having  been  a  judicial  determination  within  the  first  180  days  of 
the  placement  to  the  effect  that  the  placement  is  in  the  best  inter- 
ests of  the  child,  the  bill  permits  Federal  reimbursement  for  foster 
care  maintenance  payments  beginning  180  days  after  the  date  that 
such  judicial  determination  is  finally  made. 

Effective  date 

The  amendment  applies  to  foster  care  maintenance  pa3nnents 
made  under  State  plans  in  fiscal  year  1996  and  thereafter,  on  be- 
half of  children  in  foster  care  on  or  after  October  1,  1995. 

Section  13218.  Study  of  Reasonable  Efforts 

Present  law 

State  plan  requirements  for  the  title  IV-E  foster  care  mainte- 
nance payments  program  include  a  requirement  that,  in  each  case, 
reasonable  efforts  be  made  (a)  prior  to  the  placement  of  a  child  in 
foster  care,  to  prevent  or  eliminate  the  need  for  removal  of  the 
child  from  his  home,  and  (b)  to  make  it  possible  for  the  child  to  re- 
turn to  his  home.  ^ 

Explanation  of  provision 

The  bill  would  require  the  Secretary  to  conduct  a  study  of  the 
ways  in  which  States  implement  the  "reasonable  efforts"  require- 
ment of  current  law.  The  Secretary's  study  would  consider: 

(a)  States'  standards  used  to  determine  what  steps  to  take, 
and  whether  and  for  how  long  to  continue  efforts — (1)  prior  to 
the  placement  of  a  child  in  foster  care,  to  prevent  or  eliminate 
the  need  for  removal  of  the  child  from  his  home;  and  (2)  to  re- 
turn a  child  home  rather  than  seek  some  other  planned,  per- 
manent placement;  and 

(b)  the  responses  of  the  courts  to  the  State  actions  described 
in  (a)  above,  including  whether  such  responses  facilitate  or  im- 
pede State  Agencies'  achievement  of  the  objectives  of  the  rea- 
sonable efforts  requirement. 

The  Secretary  would  have  to  submit  a  report  to  Congress  within 
18  months  of  enactment,  with  such  recommendations  as  the  Sec- 
retary finds  appropriate,  based  on  the  results  of  the  study.  The  re- 
port must  describe  State  practices  found  effective  in  achieving  the 
objectives  of  the  reasonable  efforts  requirement,  and  if  appropriate, 
must  set  forth  model  standards  for  consideration  by  the  States. 

Effective  date  ,, 
Upon  enactment. 
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Section  13219.  Enhanced  Match  for  Automated  Data  Systems 

Present  law 

Section  479  of  title  IV-E  provides  for  the  implementation  of  a 
foster  care  and  adoption  data  collection  system.  The  data  collection 
system  is  required  to  provide  national  information  with  respect  to 
foster  and  adoptive  children. 

Under  title  IV-E,  Congress  established  an  Advisory  Committee 
on  Adoption  and  Foster  Care  Information,  to  report  to  the  Sec- 
retary and  Congress  its  evaluations  and  recommendations  with  re- 
spect to  establishing,  administering  and  financing  the  national  fos- 
ter care  and  adoption  data  collection  system.  In  its  report,  the  Ad- 
visory Committee  included,  among  other  recommendations,  that 
the  Federal  government  should  provide  funding  for  100  percent  of 
the  add-on  developmental  expenses  incurred  by  States,  plus  Fed- 
eral reimbursement  at  a  rate  of  50  percent  for  ongoing  operational 
costs. 

Explanation  of  provision 

Would  provide  for  90  percent  matching  of  State  expenditures  for 
planning,  design,  development  or  installation  of  statewide  mecha- 
nized data  collection  and  information  retrieval  systems  (including 
90  percent  of  the  full  amount  of  expenditures  for  hardware  compo- 
nents). To  qualify  for  matching,  systems  would  have  to  comply  with 
regulations  concerning  collection  of  data  relating  to  adoption  and 
foster  care;  to  the  extent  practicable,  be  compatible  with  other 
State  data  collection  systems  relating  to  child  neglect  and  abuse 
and  to  eligibihty  for  AFDC;  and  be  determined  by  the  Secretary  to 
be  likely  to  provide  more  efficient,  economical,  and  effective  admin- 
istration of  the  programs  under  title  IV-E  and  title  IV-B.  Would 
provide  50  percent  matching  of  State  expenditures  for  operation  of 
the  systems.  Expenditures  for  the  systems  would  be  considered  ad- 
ministrative expenditures  under  the  State's  title  IV-E  plan,  regard- 
less whether  the  systems  are  used  in  part  to  collect  data  on  chil- 
dren ineligible  for  title  IV-E  benefits.  The  90  percent  match  would 
be  in  effect  for  fiscal  years  1994  through  1996;  the  rate  would 
thereafter  be  50  percent. 

Effective  date 

Effective  with  respect  to  expenditures  under  title  IV-E  beginning 
fiscal  year  1994. 

Section  13220.  Periodic  Reevaluation  of  Foster  Care  Mainte- 
nance Payments 

Present  law 

Each  State  establishes  its  own  foster  care  maintenance  payment 
levels.  Under  current  title  IV-E  law,  as  part  of  the  State  plan  re- 
quirements. States  must  periodically  review  their  foster  care  main- 
tenance and  adoption  assistance  payments. 

Explanation  of  provision 

The  bill  amends  title  IV-E  to  require  that  States  review  their 
foster  care  maintenance  payment  and  adoption  assistance  levels  at 
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least  every  3  years  to  assure  their  continuing  appropriateness,  and 
report  the  results  of  the  review  to  the  Secretary  and  the  public  in  f 
such  form  and  manner  as  the  Secretary  may  by  regulation  require.  | 
At  a  minimum,  the  report  must  include  a  statement  of  the  man-  ^■ 
ner  in  which  the  foster  care  maintenance  payment  level  is  deter- 
mined, including  information  on  how  the  pa)anent  level  compares  u 
to  the  actual  cost  of  foster  care;  information  regarding  the  basic  | 
payment  level  and  whether  this  level  includes  an  amoimt  to  cover 
the  cost  of  clothing;  and  information  regarding  whether  the  pay- 
ment level  varies  by  the  type  of  care  or  the  special  needs  or  age  Ej 
of  the  child,  and,  if  so,  the  payment  levels  for  each  special  needs,  \ 
care  or  age  category.  States  that  do  not  pay  a  differential  rate  for  \ 
children  who  are  HIV-positive  or  have  MDS,  or  children  who  are  { 
drug-addicted  or  have  complications  due  to  drug  or  alcohol  expo-  ^ 
sure,  or  have  other  severe  special  needs,  must  explain  the  reasons  " 
for  this  decision.  In  addition,  the  report  must  include  information 
on  any  caps  imposed  by  the  State  on  adoption  assistance  pa3nnent  \ 
levels.  J 

Effective  date  )lr  ;k 

October  1,  1994.  "  ^ 

Section  13222.  Case  Review  System  Requirements 

Present  law 

In  order  to  receive  certain  incentive  funds  imder  title  IV-B, 
States  are  required  to  implement  and  operate,  in  addition  to  other 
activities,  a  case  review  system  for  each  child  receiving  foster  care 
imder  the  supervision  of  the  State.  Section  475  of  title  IV-E  defines 
"case  review  system"  to  mean  a  procedure  for  assuring  that:  (a) 
each  child  has  a  case  plan  meeting  certain  specified  requirements;  1 
(b)  the  status  of  each  child  is  reviewed  at  least  once  every  6  months  ' 
by  a  court  or  by  administrative  review;  and  (c)  each  child  in  foster  ■ 
care  is  guaranteed  a  dispositional  hearing  in  a  family  or  juvenile  > 
court  or  another  court  of  competent  jurisdiction,  or  by  an  adminis-  i 
trative  body  appointed  or  approved  by  the  court,  no  later  than  18  i 
months  after  the  original  placement  in  foster  care  (and  periodically  i 
thereafter  during  a  continuation  of  foster  care).  & 

The  dispositional  hearing  determines:  (a)  the  future  status  of  the 
child,  including  but  not  limited  to,  whether  the  child  should  be  re-  \ 
turned  to  the  parent,  should  be  continued  in  foster  care  for  a  speci-  \ 
fied  period,  should  be  placed  for  adoption,  or  should  be  continued 
in  foster  care  on  a  permanent  or  long-term  basis;  and  (b)  for  a  child  ' 
who  is  age  16  or  older,  the  services  needed  to  assist  the  child  to  | 
make  the  transition  to  independent  living.  , 

Explanation  of  provisions  I 


(a)  Dispositional  hearing. — Effective  upon  enactment,  the  bill  re- 


vises the  definition  of  "case  review  system."  Under  the  revised  defi-  f 

nition,  the  initial  dispositional  hearing  would  continue  to  take  [ 

place  no  later  than  18  months  after  the  original  placement  in  foster  i 

care,  but  subsequent  hearings  would  take  place  at  least  every  12  I. 

months  thereafter  (rather  than  "periodically").  ! 
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(b)  Health  care  plans  for  foster  children. — Each  child's  case  plan 
would  have  to  include  a  record  that  the  foster  care  provider  was 
1  advised  (where  appropriate)  of  the  child's  eligibility  for  early  and 
i  periodic  screening,  diagnostic,  and  treatment  services. 

In  addition,  the  Committee  requests  that  the  Secretary  review 
!  the  efficiency  and  performance  of  State  foster  care  programs,  in- 
I  eluding  citizen  review  panels  or  citizen  participation  in  State  ad- 
ministrative reviews,  and  compare  them  to  the  simple  administra- 
tive reviews  by  State  agencies.  The  Secretary's  report  should  exam- 
ine impediments  to  additional  States  adopting  citizen  participation 
i  in  foster  care  reviews,  and  possible  incentives  for  further  State  im- 
i  plementation  of  such  citizen  participation.  The  report  would  be  due 
j  12  months  after  the  date  of  enactment. 

I  Effective  date 

jj  The  aunendment  would  apply  to  case  plans  established  or  re- 
ji  viewed  on  or  after  January  1,  1994. 

I  Section  13223.  Amendments  to  the  Independent  Living  Pro- 
gram 

J  Present  law 

!  The  independent  living  program  imder  title  IV-E  is  a  State  enti- 
I  tlement  program  designed  to  help  ease  the  transition  of  foster  chil- 
dren age  16  and  older  to  independent  living.  States  may  include 
j  children  who  are  not  receiving  title  IV-E  foster  care  benefits  in  the 
I  program,  and  may  also  allow  children  who  have  left  foster  care,  up 
jj  to  age  21,  to  participate. 

'     Under  current  law,  the  AFDC  resource  test  applies  to  a  foster 
jl  child  on  whose  behalf  the  State  is  claiming  reimbursement  under 
|i  the  title  IV-E  foster  care  maintenance  payments  program.  Should 
such  a  child  accumulate  assets  above  those  allowed  under  the 
AFDC  test  while  on  foster  care:  (1)  the  child  may  become  ineligible 
to  participate  in  the  independent  living  program,  if  the  State  in 
which  the  child  resides  allows  only  title  IV-E  eligible  foster  chil- 
dren to  participate;  and  (2)  the  child  may  lose  medicaid  benefits, 
since  foster  children  receiving  State-only  benefits  are  not  categori- 
j  cally  eligible  for  medicaid  and  generally  must  meet  a  resource  test. 
Youth  who  leave  foster  care  and  apply  for  or  receive  AFDC  bene- 
fits are  subject  to  the  same  rules  regarding  income  and  resources 
as  other  AFDC  applicants  and  recipients, 
i     The  authorization  for  the  independent  living  program  expired  at 
the  end  of  fiscal  year  1992.  The  entitlement  ceiling  in  fiscal  year 
1992  was  $70  miUion. 

'i  Explanation  of  provisions 

(a)  Treatment  of  assets  of  youth  participating  in  independent  liv- 
ing program, — Effective  beginning  fiscal  year  1996,  with  respect  to 
a  child  who  is  receiving  assistance  under  an  independent  living 
program,  reasonable  amounts  (as  determined  by  the  State)  of  the 
assets  of  the  child  which  would  otherwise  be  regarded  as  resources 
for  purposes  of  determining  eligibility  for  programs  under  title  IV 
may  be  disregarded  for  the  purpose  of  allowing  the  child  to  estab- 
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lish  a  household,  pursue  further  education,  or  otherwise  complete 
the  transition  to  independent  living. 

(b)  Permanent  extension  of  program. — The  authorization  for  the 
independent  living  program  would  be  made  permanent,  effective 
October  1,  1992,  at  $70  milUon  per  year. 

Section  13224.  Elimination  of  Foster  Care  Ceiling  and  Trans- 
fer Authority 

Present  law 

The  foster  care  ceilings  and  the  authority  to  transfer  foster  care 
funds  to  child  welfare  services  expired  September  30,  1992. 

Prior  to  the  expiration,  the  law  imposed  mandatory  State-by- 
State  ceilings  on  foster  care  funds  if  the  Federal  appropriation  for 
child  welfare  services  reached  a  specified  trigger  level,  most  re- 
cently $325  million.  In  the  absence  of  a  mandatory  foster  care  ceil- 
ing. States  could  elect  to  operate  under  a  voluntary  ceiling.  A  State 
could  use  one  of  several  methods  to  calculate  the  most  favorable 
ceiling.  The  mandatory  ceiling  did  not  go  into  effect  after  1981.  By 
1992,  the  majority  of  States  were  operating  significantly  above 
their  respective  ceiling  levels. 

Under  a  voluntary  ceiling,  a  State  could  transfer  a  portion  of  its 
unused  foster  care  funds  to  its  child  welfare  services  program. 
However,  the  amount  transferred,  together  with  the  State's  IV-B 
allocation,  could  not  exceed  what  the  State  would  have  received  if 
the  child  welfare  services  funding  had  triggered  the  ceiling.  It  is  es- 
timated that  the  amount  transferred  by  States  equaled  less  than 
$1  million  for  fiscal  year  1991,  and  no  funds  were  transferred  for 
fiscal  year  1992. 

Explanation  of  provision 

The  bill  eliminates  obsolete  language  in  the  Social  Security  Act 
regarding  a  mandatory  and  volimtary  ceiling  on  foster  care  funds, 
and  language  regarding  the  transfer  of  "imused"  foster  care  funds 
to  the  child  welfare  services  program. 

Effective  date 
October  1,  1993. 

Section  13225.  Training  of  Agency  Staff  and  Foster  and 
Adoptive  Parents 

Present  law 

States  are  entitled  under  the  title  IV-E  program  to  a  pajnnent 
equal  to  75  percent  of  expenditures  for  the  training  of  personnel 
employed  or  preparing  for  employment  by  the  State  or  local  child 
welfare  agency,  and  for  the  training  of  foster  and  adoptive  parents. 
This  enhanced  Federal  match  expired  at  the  end  of  fiscal  year 
1992. 

Explanation  of  provision 

The  authorization  for  Federal  reimbursement  at  75  percent 
under  title  IV-E  for  training  is  permanently  extended. 
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Effective  date 
Effective  retroactive  to  October  1,  1992. 

Section  13226.  On-Site  Reviews  and  Audits  of  State  Claims 
for  Foster  Care  and  Adoption  Assistance 

Present  law 

Section  471(a)(13)  of  title  IV-E  requires,  as  a  component  of  State 
plans  \inder  title  IV-E,  that  States  arrange  for  periodic  and  inde- 
pendent audits  of  their  activities  \inder  titles  IV-B  and  IV-E,  to  be 
conducted  at  least  once  every  3  years.  In  practice,  the  Secretary 
may  disallow  expenditures  for  Federal  reimbursement  \mder  title 
IV-E  as  a  result  of  several  review  procedures,  including  audits  con- 
ducted pursuant  to  section  471(a)(13).  Disallowances  may  result 
from  audits  conducted  by  the  Inspector  General,  regional  office  re- 
views of  quarterly  expenditure  reports  submitted  by  States  as  part 
of  the  claims  reimbursement  process,  or  Federal  financial  reviews. 

Financial  reviews  consist  of  two  stages  and  are  based  on  a  statis- 
tically vahd  sample  of  between  200  and  300  payment  units  in  the 
State.  In  stage  one,  50  payment  units  of  the  total  sample  are  re- 
viewed. If  the  stage  one  review  indicates  that  the  State's  systems 
are  operating  accurately  and  proper  pa5anents  are  being  made,  a 
stage  two  review  is  not  conducted.  However,  disallowances  of  ineH- 
gible  claims  may  be  made  during  a  stage  one  review,  based  only 
on  the  individual  payments  reviewed.  If  State  systems  do  not  ap- 
pear to  be  operating  properly  or  if  the  stage  one  review  indicates 
errors  in  excess  of  established  error  rates,  a  stage  two  review  is 
conducted.  A  minimum  of  150  payment  \mits,  in  addition  to  the  50 
reviewed  during  stage  one,  will  be  reviewed.  Disallowances  will  be 
made  based  on  extrapolation  fi'om  the  sample  to  the  universe  of 
claims  submitted  for  pa5anent  during  the  period  reviewed. 

Title  IV-E  financial  reviews  are  conducted  retrospectively,  after 
conclusion  of  the  fiscal  year.  However,  States  are  not  generally  re- 
viewed annually,  and  States  may  be  reviewed  for  more  than  1  fis- 
cal year  at  a  time. 

States  may  appeal  disallowances  to  the  Departmental  Appeals 
Board. 

Explanation  of  provision 

Would  require  the  Secretary  to: 

(a)  publish  regulations  to  be  used  in  on-site  reviews  and  au- 
dits of  State  title  IV-E  programs,  which  must  specify  the  cri- 
teria to  be  used  to  determine  the  appropriateness  of  expendi- 
tures identified  in  sampled  case  files,  the  criteria  to  be  used  to 
determine  the  appropriateness  of  expenditures  for  child  place- 
ment services  and  administration,  and  types  of  erroneous  ex- 
penditures which  will  be  disregarded  for  purposes  of  determin- 
ing the  appropriateness  of  payments  (including  erroneous  pay- 
ments resulting  fi'om  the  State's  reliance  upon  and  correct  use 
of  formal  written  statements  of  Federal  law  or  policy  provided 
by  the  State  to  the  Secretary);  and 

(b)  after  consultation  with  State  agencies,  furnish  to  the 
State  agencies  a  written  description  of  the  procedures  and 
methodologies  to  be  used  in  on-site  reviews  and  audits,  which 
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must  specify  the  methods  and  procedures  to  be  used  to  select 
a  sample  of  case  files  for  review  or  audit,  the  procedures  to  be 
used  in  reviewing  or  auditing  sampled  case  files  to  determine 
erroneous  expenditures,  the  procedures  to  be  used  to  review  or 
audit  State  expenditures  for  child  placement  services  and  plan 
administration,  and  the  methodology  to  be  used  to  extrapolate 
from  review  or  audit  findings  to  all  expenditures. 
The  Secretary  could  not  use,  in  a  review  or  audit  of  State  ex- 
penditures during  a  fiscal  year,  any  criteria,  methodology,  or  proce- 
dure, unless  published  in  a  final  regulation  or  furnished  to  the 
State  in  writing  (as  applicable)  not  later  than  3  months  before  the 
beginning  of  that  fiscal  year. 

Effective  date 

The  amendment  made  by  this  section  would  be  effective  with  re- 
spect to  State  programs  in  fiscal  years  beginning  on  or  after  Octo- 
ber 1,  1994.  The  current  review  system  would  apply  to  State  pro- 
grams for  fiscal  years  before  fiscal  year  1995. 

Section  13227.  Reviews  of  State  Conformity  With  State  Plan 
Requirements 

Present  law 

(a)  Title  IV-B. — There  are  no  formal  review  provisions  for  title 
IV-B  in  current  law.  However,  section  427  of  title  IV-B  contains 
certain  protections  for  foster  children  which  States  must  comply 
with  to  be  eUgible  to  receive  incentive  funds  (see  item  A.4  above). 
The  Department  of  Health  and  Human  Services  (HHS)  has  devel- 
oped a  review  system  to  determine  State  compliance  with  these 
protections. 

States  self-certify  their  compliance  with  section  427  require- 
ments, and  are  then  reviewed  by  HHS  to  determine  actual  compli- 
ance. To  verify  compliance  with  section  427,  HHS  conducts  a  two- 
stage  review.  The  first  stage  is  an  administrative  review  to  deter- 
mine whether  States  have  developed  policies  and  procedures  nec- 
essary to  implement  section  427  protections  for  all  children  in  fos- 
ter care  iinder  the  responsibility  of  the  State.  The  second  stage  is 
a  case  record  survey  to  determine  if  these  policies  are  being  imple- 
mented throughout  the  State. 

An  initial  review  is  conducted  for  the  first  year  in  which  the 
State  self-certifies  its  eligibility.  The  case  record  survey  in  the  ini- 
tial review  must  confirm  that  section  427  protections  are  provided 
for  at  least  66  percent  of  the  children  in  foster  care.  If  a  State 
meets  the  initial  review  requirements,  a  subsequent  review  is  con- 
ducted for  the  following  fiscal  year,  which  must  find  that  section 
427  protections  are  provided  for  at  least  80  percent  of  the  children. 
States  which  meet  the  subsequent  review  will  be  reviewed  for  the 
third  fiscal  year  following  the  fiscal  year  for  which  the  subsequent 
review  was  conducted.  This  triennial  review  must  find  section  427 
protections  are  being  provided  for  at  least  90  percent  of  the  chil- 
dren in  foster  care.  If  a  State  does  not  meet  the  requirements  for 
any  year  under  review,  the  review  is  conducted  each  succeeding  fis- 
cal year  until  eligibility  is  established  for  title  IV-B  incentive 
funds,  or  until  the  State  withdraws  its  self-certification. 
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(b)  Title  /V-£;.— Section  471(a)(13)  of  title  IV-E  requires,  as  a 
component  of  State  plans  under  title  IV-E,  that  States  arrange  for 
periodic  and  independent  audits  of  their  activities  under  titles  IV- 
B  and  IV-E,  to  be  conducted  at  least  once  every  3  years.  In  addi- 
tion, section  471(b)  allows  the  Secretary  of  HHS  to  withhold  or  re- 
duce pajonents  to  States  upon  finding  that  a  State  plan  no  longer 
complies  with  State  plan  requirements,  or,  in  the  State's  adminis- 
tration of  the  plan,  there  is  substantial  failure  to  comply  with  its 
provisions.  The  Secretary  must  first  provide  reasonable  notice  and 
opportunity  for  a  hearing. 

Explanation  of  provision 

Would  bar  the  Secretary  fi'om  imposing  financial  penalties  on 
States  for  failures  of  State  programs  \mder  titles  IV-B  and  IV-E 
to  conform  to  provisions  of  the  State  plan  and  to  applicable  State 
plan  requirements  under  Federal  statutes  and  regulations,  except 
under  filial  regulations  published  in  accordance  with  this  amend- 
ment after  consultation  with  the  State  agencies  administering 
those  programs. 

The  regulations  establishing  conformity  review  systems  would 
have  to: 

(a)  specify  the  review  timetable,  which  would  have  to  require 
annual  reviews  in  the  first  2  years  of  program  operation  and 
within  1  year  following  any  review  finding  substantial  non- 
conformity; could  permit  less  frequent  reviews  of  State  pro- 
grams found  in  conformity;  but  would  retain  the  Secretary's 
discretion  to  reinstate  a  more  fi-equent  review  schedule  based 
on  any  information  indicating  problems  with  conformity; 

(b)  specify  the  plan  requirements  subject  to  review,  and  the 
criteria  for  determining  the  extent  of  any  nonconformity  with 
such  requirements  and  whether  there  is  a  substantial  failure 
to  conform; 

(c)  specify  the  method  to  be  used  to  determine  the  amount 
of  penalty  to  be  imposed  for  failure  to  conform,  imder  which: 
(i)  no  penalty  could  be  imposed  unless  the  nonconformity  was 
substantial,  (ii)  no  penalty  could  be  imposed  for  a  failure  re- 
sulting from  the  State's  reliance  upon  and  correct  use  of  formal 
written  statements  of  Federal  law  or  policy  provided  to  the 
State  by  the  Secretary,  and  (iii)  the  penalty  would  be  related 
to  the  extent  of  nonconformity; 

(d)  require  the  Secretary,  with  respect  to  any  State  foimd  to 
have  failed  substantially  to  conform  to  plan  requirements,  (i) 
to  afford  the  State  an  opportunity  to  adopt  and  implement  a 
corrective  action  plan,  approved  by  the  Secretary,  designed  to 
eliminate  the  nonconformity,  (ii)  to  make  technical  assistance 
available  to  the  State  to  the  extent  necessary  to  enable  the 
State  to  develop  and  implement  the  corrective  action  plan,  (iii) 
to  suspend  the  imposition  of  any  penalty  while  the  corrective 
action  plan  is  in  effect,  and  (iv)  to  forgive  any  penalty  if  the 
nonconformity  is  eliminated  by  successful  completion  of  the 
corrective  action  plan. 

The  regulations  must:  (i)  require  the  Secretary  to  give  notice  to 
I    a  State  not  later  than  10  days  after  the  determination  of  non- 
conformity, declaring  the  basis  for  the  determination  and  the 
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amount  of  the  financial  penalty  (if  any)  imposed  on  the  State,  (ii) 
afford  the  State  an  opportimity  to  appeal  the  determination  to  the 
Departmental  Appeals  Board  within  60  days  of  receipt  of  the  notice 
(or,  if  later,  after  failure  to  continue  or  to  complete  a  corrective  ac- 
tion plan),  and  (iii)  afford  the  State  an  opportvinity  to  obtain  judi- 
cial review  of  an  adverse  decision  of  the  Board,  upon  appeal  to  the 
appropriate  Federal  district  court  within  60  days  after  receiving  no- 
tice of  the  Board's  decision. 

The  provision  could  not  be  construed  to  prevent  the  Secretary,  in 
the  interim  before  the  effective  date  of  the  final  regulations,  from 
conducting  conformity  reviews  of  State  programs  for  the  purpose  of 
providing  information  and  technical  assistance  to  States  on  correc- 
tive actions  needed  in  order  to  conform  to  applicable  requirements. 

Effective  date 
Upon  enactment. 

Section  13228.  Repeal  of  Annual  Report  on  Voluntary  Place- 
ment 

Present  law 

Under  current  law,  the  Secretary  is  required  to  report  annually 
to  Congress  on  volimtary  placements  of  children  into  foster  care 
under  title  IV-E,  including  recommendations  on  the  continuation  of 
the  authority  for  voluntary  placements.  The  volimtary  placement 
authority  under  title  IV-E  now  is  permanent. 

Explanation  of  provision 

The  provision  would  repeal  the  requirement  for  the  annual  re- 
port on  voluntary  placements. 

Effective  date 

Upon  enactment. 

Section  13229.  Demonstrations 

Present  law 

No  similar  provision. 
Explanation  of  provision 

Would  authorize  the  Secretary  to  permit  up  to  10  States  to  con- 
duct demonstration  projects  which  she  finds  likely  to  promote  the 
objectives  of  titles  IV-B  or  IV-E  of  the  Act.  The  Secretary  could 
waive  State  compliance  with  any  requirement  of  titles  IV-B  and 
IV-E,  which,  if  appHed,  would  prevent  the  State  from  canying  out 
the  demonstration  or  from  effectively  achieving  the  purpose  of  the 
demonstration,  except:  (i)  the  foster  care  child  protections  of  title 
IV-B,  (ii)  the  requirement  for  the  reporting  of  data  on  adoption  and 
foster  care,  and  (iii)  any  provision  of  title  IV-E  which,  if  waived, 
would  impair  the  entitlement  of  any  qualified  child  or  family  to 
benefits  under  title  IV-E. 

For  purposes  of  Federal  pa3mients,  expenditures  under  an  ap- 
proved demonstration  would  be  treated,  at  State  option,  as  expend- 
itures imder  title  IV-B  or  under  title  IV-E. 
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Demonstrations  would  be  limited  to  5  years.  A  State  seeking  to 
conduct  a  demonstration  project  must  submit  an  application  to  the 
Secretary,  in  the  form  the  Secretary  requires,  which  includes: 

(a)  a  description  of  the  proposed  project,  the  geographic  area 
in  which  the  project  would  be  conducted,  the  children  or  fami- 
lies to  be  served,  and  the  services  to  be  provided  (which  must 
provide,  where  appropriate,  for  random  assignment  of  children 
and  families  to  groups  served  imder  the  demonstration  and  to 
control  groups); 

(b)  a  statement  of  the  period  during  which  the  project  would 
be  conducted; 

(c)  a  discussion  of  the  benefits  that  are  expected  from  the 
project; 

(d)  an  estimate  of  the  costs  or  savings  of  the  project; 

(e)  a  statement  of  current  program  requirements  for  which 
waivers  would  be  needed  to  permit  conduct  of  the  demonstra- 
tion; 

if)  a  description  of  the  proposed  evaluation  design;  and 
(g)  such  additional  information  as  the  Secretary  may  require. . 
The  State  must  obtain  an  evaluation  by  an  independent  contrac- 
tor of  the  effectiveness  of  the  demonstration  project,  using  an  eval- 
uation design  approved  by  the  Secretary  which  provides  for:  (i) 
comparison  of  methods  of  service  delivery  under  the  demonstration, 
and  such  methods  imder  a  State  plan  or  plans,  with  respect  to  effi- 
ciency, economy,  and  any  other  appropriate  measures  of  program 
management;  (ii)  comparison  of  outcomes  for  children  and  families 
(and  groups  of  children  and  families)  under  the  demonstration,  and 
such  outcomes  under  the  State  plan  or  plans,  for  purposes  of  as- 
sessing the  effectiveness  of  the  demonstration  in  achieving  its 
goals;  and  (iii)  any  other  information  that  the  Secretary  requires. 
The  State  must  provide  interim  and  final  evaluation  reports  to  the 
Secretary  at  such  times  and  in  such  manner  as  the  Secretary  may 
require. 

The  Secretary  could  not  authorize  a  State  to  conduct  a  dem- 
onstration unless  the  Secretary  determines  that  the  total  amount 
of  Federal  funds  that  will  be  expended  under  (or  by  reason  of)  the 
demonstration  over  its  approved  term  (or  some  portion  thereof  or 
other  period  the  Secretary  may  find  appropriate)  will  not  exceed 
the  amount  of  such  funds  that  would  be  spent  under  the  State  pro- 
grams under  part  B  and  E  of  title  IV  in  the  State  if  the  demonstra- 
tion were  not  conducted. 

Effective  date 

Upon  enactment. 

Section  13230.  Placement  Accountability 

Present  law 

Title  rV-E  does  not  require  the  States  to  implement  any  special- 
ized reviews  or  procedures  in  the  case  of  children  who  are  placed 
in  foster  care  institutions  outside  the  State. 

Under  title  IV-E,  States  are  required  to  provide  for  the  develop- 
ment of  a  case  plan  for  each  child  receiving  foster  care  mainte- 
nance pa5mients,  which  must  meet  certain  requirements. 
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Explanation  of  provision 

The  case  plan  for  a  child  placed  in  a  foster  family  home  or  child 
care  institution  a  substantial  distance  from  his  home,  or  in  a  dif- 
ferent State,  would  have  to  include  a  declaration  of  the  reasons 
why  the  placement  is  in  the  best  interests  of  the  child.  Also,  in  the 
case  of  a  child  placed  in  foster  care  in  a  different  State,  the  case 
plan  for  the  child  must  require  that,  at  least  every  6  months,  an 
agency  caseworker  of  either  State  visit  the  child  in  the  foster  home 
or  institution,  and  submit  a  report  on  the  visit  to  the  State  agency  1 
of  the  child's  home  State.  In  addition,  the  dispositional  hearing  (see  3 
item  I.A.11.)  for  a  child  placed  in  foster  care  in  a  different  State  i 
must  determine  whether  the  out-of-State  placement  continues  to  be  3 
appropriate  and  in  the  best  interests  of  the  child. 

The  statutorily-mandated  data  collection  system  relating  to  adop- 
tion and  foster  care  (section  479(b)(2)  of  title  IV-E)  must  provide  3 
information  on  the  number  and  characteristics  of  children  placed  in 
foster  care  outside  the  State.  ^ 

Effective  date  ^  1 

October  1,  1994. 

Section  13231.  Payments  of  State  Claims  for  Foster  Care  and  \ 
Adoption  Assistance 

Present  law 

No  provision.  However,  Federal  regulations  provide  a  timetable 
for  the  treatment  of  State  claims  for  foster  care  and  adoption  as- 
sistance, and  other  programs. 

Explanation  of  provision 

The  provision  would  codify  the  regulations.  Title  IV-E  woixld  pro- 
vide that  upon  receipt  of  a  State  claim  for  expenditures,  the  Sec- 
retary must  within  60  days  allow ^  disallow,  or  defer  the  claim. 
Within  15  days  after  a  decision  to  defer  a  claim,  the  Secretary 
must  notify  the  State  of  the  reasons  for  the  deferral  action  and  of 
the  additional  information  which  the  Secretary  believes  is  nec- 
essary to  determine  the  allowability  of  the  claim.  Within  90  days 
after  receiving  all  information  (in  readily  reviewable  form)  nec- 
essary to  determine  the  allowability  of  the  claim,  the  Secretary 
must  either:  (1)  disallow  the  claim,  if  able  to  complete  the  review 
and  make  a  determination  that  the  claim  is  not  allowable,  or  (2) 
in  any  other  case,  allow  the  claim  (subject,  as  necessary,  to  later 
disallowance  upon  completion  of  the  review,  and  subject,  in  any 
case,  to  later  disallowance  on  the  basis  of  findings  of  an  audit  or 
financial  management  review). 

Effective  date 

Date  of  enactment. 

Section  13232.  Moratorium  on  Collections 

Present  law 
No  provision. 
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Explanation  of  provision 

The  provision  would  prohibit  the  Secretary,  until  October  1, 
1994,  from:  reducing  any  payment  to,  withholding  any  payments 
from,  or  seeking  any  payments  from  any  State,  under  titles  IV-B 
or  rV-E,  by  reason  of  a  determination  made  in  connection  with  a 
review  of  State  compHance  with  the  title  IV-B  foster  care  protec- 
tions; and  reducing  any  pa5nnents  to,  withholding  any  payments 
from,  or  seeking  any  payments  from  any  State,  iinder  title  IV-E, 
by  reason  of  a  determination  made  in  connection  with  a  Federal 
title  IV-E  financial  review  or  an  audit  conducted  by  the  Inspector 
General. 

Effective  date 
Date  of  enactment. 

Section  13233.  Border  Region  Child  Welfare  Services  Train- 
ing Demonstration 

Present  law 

No  provision. 

^  Explanation  of  provision 

The  bill  authorizes  training  demonstrations  in  States  along  the 
United  States-Mexico  border  (Texas,  New  Mexico,  Arizona  and 
California)  for  the  delivery  of  culturally  sensitive  and  bilingual 
child  welfare  services  to  residents  of  the  border  region  of  the 
States.  Under  the  demonstration,  the  Secretary  would  make  grants 
to  up  to  5  institutions  of  higher  learning  to  train  individuals  to  de- 
Hver  the  culturally  sensitive  and  bilingual  child  welfare  services. 
One  of  these  demonstration  programs  must  provide  training  to  de- 
Hver  services  to  historically  xmserved  or  imderserved  populations  in 
an  lu-ban  center  with  a  high  concentration  of  such  populations. 

The  term  historically  unserved  or  underserved  populations  in- 
cludes: (1)  socially  and  economically  disadvantaged  populations;  (2) 
persons  with  limited  English  proficiency;  (3)  urban  populations  ex- 
hibiting a  high  incidence  of  child  neglect,  abuse  or  abandonment; 
(4)  homeless  persons;  (5)  persons  who  are,  or  are  in  danger  of  be- 
coming, infected  with  human  immunodeficiency  virus;  and  (6)  alco- 
hol and  drug  abusers. 

In  order  to  receive  approval  by  the  Secretar>%  an  application 
would  have  to  demonstrate  that  the  institution  of  higher  learning 
!  has  a  history  of,  or  plan  for,  training  students  to  deliver  culturally- 
sensitive  and  bilingual  child  welfare  services  in  an  area  of  the 
United  States  that  borders  on  Mexico. 

The  institution  would  also  have  to  provide  assurances  that  it  will 
develop  and  implement,  in  consultation  with  the  child  welfare 
agency  of  the  State  in  which  the  applicant  is  located,  a  curriculum 
in  the  field  of  child  welfare  services  that  is  sensitive  to  the  culture 
j  of  the  areas  of  the  United  States  that  border  on  Mexico  (or,  for  the 
I  urban  center  demonstration,  the  historically  xmserved  or  imder- 
I  served  populations  of  the  urban  center)  and  that  includes  training 
for  identification  of  health  problems  of  children  and  their  families 
and  of  child  abuse  and  neglect. 
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Each  individual  who  receives  a  stipend  with  a  traineeship  would 
have  to  enter  into  an  agreement  with  the  institution  of  higher 
learning  under  which  the  recipient  would  have  to  agree  to  be  em- 
ployed for  a  number  of  years  equivalent  to  the  period  of  the 
traineeship  in  a  public  or  private  nonprofit  family  assistance  agen- 
cy that  provides  services  directly  to  residents  of  the  border  county 
in  which  the  agency  is  located  (or,  for  the  urban  center  demonstra- 
tions, the  urban  center  in  which  the  agency  is  located).  In  the  event 
a  recipient  fails  to  comply,  the  recipient  would  have  to  repay  all  or 
part  of  the  amount  of  the  stipend,  plus  interest,  and  if  applicable, 
reasonable  collection  fees. 

Each  institution  that  conducts  a  demonstration  project  would 
have  to  develop  and  carry  out  a  plan  for  evaluating  the  effects  of 
the  training  provided  imder  the  project,  and  would  have  to  submit 
a  report  on  the  evaluation. 

The  border  region  is  defined  as  those  counties  that  are  on  the 
Mexico  border  and  those  that  are  next  to  a  county  on  the  border. 

The  urban  center  is  defined  to  mean  an  area  in  a  metropolitan 
statistical  area,  as  designated  by  the  Director  of  the  Office  of  Man- 
agement and  Budget,  which  has  a  high  incidence  of  individuals  in 
historically  unserved  or  underserved  populations  who  are  in  need 
of  social  services,  as  determined  by  the  Secretary  using  the  most 
recent  and  best  available  information. 

Effective  date 
Date  of  enactment. 

Section  13224.  Effect  of  Failure  to  Carry  Out  State  Plan 
(Suter  V.  Artist  M.) 

Present  law 

Many  of  the  principal  Federal  social  welfare  programs  are  estab- 
lished under  the  "State  plan"  titles  of  the  Social  Security  Act  of 
1935,  as  amended.  These  programs  include  Aid  to  Families  with 
Dependent  Children  (AFDC)  (Title  IV~A),  Child  Welfare  Services 
(Title  IV-B),  Child  Support  and  EstabHshment  of  Paternity  (Title 
IV-D),  Foster  Care  and  Adoption  Assistance  (Title  IV-E),  and  Med- 
icaid (Title  XK).  Under  these  titles,  as  a  precondition  of  funding, 
each  participating  State  is  required  to  develop  a  written  "State 
plan"  that  meets  certain  statutory  requirements  in  order  to  be  ap- 
proved by  the  Secretary  of  the  Department  of  Health  and  Human 
Services  (HHS). 

The  Adoption  Assistance  and  Child  Welfare  Act  of  1980  amended 
the  Social  Security  Act  to  require  States  to  provide  in  their  title 
IV-E  plans  that,  in  the  case  of  each  child,  reasonable  efforts  will 
be  made  (a)  prior  to  the  placement  of  the  child  in  foster  care,  to 
prevent  or  eliminate  the  need  for  removal  of  the  child  from  his 
home,  and  (b)  to  make  it  possible  for  the  child  to  return  to  his 
home  (Sec.  471(a)(15)). 

On  March  15,  1992,  the  U.S.  Supreme  Court  held  in  Suter  v.  Art- 
ist M.,  that  the  "reasonable  efforts"  clause  does  not  confer  a  feder- 
ally-enforceable right  on  its  beneficiaries,  nor  does  it  create  an  im- 
plied cause  of  action  on  their  behalf.  In  rendering  its  opinion,  the 
Court  also  stated  that  although  section  471(a)  does  place  a  require- 
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ment  on  the  States,  that  requirement  "only  goes  so  far  as  to  ensure 
that  the  States  have  a  plan  approved  by  the  Secretary  which  con- 
tains the  16  listed  features." 

Explanation  of  provision 

Would  amend  title  XI  of  the  Social  Security  Act  by  adding  a  new 
section  that  reads  as  follows: 

"In  an  action  brought  to  enforce  a  provision  of  the  Social 
Security  Act,  such  provision  is  not  to  be  deemed  unenforce- 
able because  of  its  inclusion  in  a  section  of  the  Act  requir- 
ing a  State  plan  or  specifying  the  required  contents  of  a 
State  plan.  This  section  is  not  intended  to  limit  or  expand 
the  groimds  for  determining  the  availability  of  private  ac- 
tions to  enforce  State  plan  requirements  other  than  by 
overturning  any  such  grounds  applied  in  Suter  v.  Artist 
M.,  112  S.  Ct.  1360  (1992),  but  not  applied  in  prior  Su- 
preme Court  decisions  respecting  such  enforceability;  pro- 
vided, however,  that  this  section  is  not  intended  to  alter 
the  holding  in  Suter  v.  Artist  M.  that  section  471(a)(15)  of 
the  Act  is  not  enforceable  in  a  private  right  of  action." 
The  intent  of  the  provision  is  to  assure  that  individuals  who  have 
been  injured  by  a  State's  failure  to  comply  with  the  Federal  man- 
dates of  the  State  plan  titles  of  the  Social  Security  Act  are  able  to 
seek  redress  in  the  federal  courts  to  the  extent  they  were  able  to 
prior  to  the  decision  in  Suter  v.  Artist  M.,  while  also  making  clear 
that  there  is  no  intent  to  overturn  or  reject  the  determination  in 
Suter  that  the  reasonable  efforts  clause  of  title  IV-E  does  not  pro- 
vide a  basis  for  a  private  right  of  action.  The  Committee  does  not 
beheve  that  Suter  v.  Artist  M,  would  be  applied  to  the  unemploy- 
ment compensation  program. 

Effective  date 

The  amendment  would  apply  to  actions  pending  on  the  date  of 
enactment  and  to  actions  brought  on  or  after  the  date  of  enact- 
ment. 

B.  Child  Support  Enforcement 
Section  13241.  In-Hospital  Paternity  Establishment 

Present  law 

The  Child  Support  Enforcement  Program  was  enacted  as  part  of 
the  Social  Security  Act  in  1975.  The  States  operate  their  own  pro- 
grams within  Federal  law  and  regulations.  The  Federal  Govern- 
ment pays  for  66  percent  of  the  administrative  costs.  States  are  re- 
sponsible for  establishing  paternity,  locating  absent  parents,  estab- 
lishing child  support  orders,  and  enforcing  child  support.  The  Fed- 
eral role  includes  monitoring  and  evaluating  State  programs,  pro- 
viding technical  assistance,  and  in  certain  instances,  helping  States 
locate  absent  parents  and  collect  child  support  payments.  The  In- 
ternal Revenue  Service  (IRS)  collects  some  child  support  in  arrears 
by  offsetting  income  tax  reflmds  otherwise  due  to  taxpaying  obli- 
gors. 

Paternity  Establishment  Performance  Standards. — A  State  shall 
be  foimd  in  compliance  with  Federal  law  if  its  paternity  estabUsh- 
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ment  percentage  for  fiscal  years  beginning  on  or  after  October  1, 
1991  is  at  least:  (a)  50  percent;  (b)  the  paternity  establishment  per- 
centage of  the  State  for  fiscal  year  1988,  increased  by  3  percentage 
points  for  each  year  after  fiscal  year  1989  and  ending  before  the 
fiscal  year  for  which  the  standard  is  to  apply;  or  (c)  the  paternity 
establishment  percentage  determined  with  respect  to  all  States  for 
the  fiscal  year. 

The  term  "paternity  establishment  percentage"  for  a  State  for  a 
given  fiscal  year  is  the  percent  obtained  by  dividing  the  number  of 
children  in  the  State  who  are  bom  out  of  wedlock,  are  receiving 
cash  benefits  or  Title  IV-D  child  support  enforcement  services,  and 
for  whom  paternity  has  been  established  by  the  number  of  children 
who  are  bom  out  of  wedlock  and  are  receiving  cash  benefits  or  IV- 
D  child  support  services. 

Explanation  of  provision 

Paternity  Establishment  Performance  Standards. — A  new  pater- 
nity establishment  standard  would  require  that  a  State's  patemity 
establishment  percentage  be  based  on  the  most  recent  data  avail- 
able which  are  found  by  the  Secretary  to  be  reliable,  and  must:  (1) 
be  75  percent;  or  (2)  have  increased  by  3  percentage  points  over  the 
previous  fiscal  year  for  a  State  with  a  percentage  between  50  and 
75  percent,  or  by  6  percentage  points  over  the  previous  fiscal  year 
for  a  State  with  a  percentage  below  50  percent. 

Additional  Requirements  of  Statutorily  Prescribed  Procedures  to 
Improve  Effectiveness  of  Child  Support  Enforcement. — The  provi- 
sion would  require  each  State  to  have  in  effect  laws  requiring  the 
use  of  additional  procedures: 

(1)  for  a  simple  civil  process  for  voluntarily  acknowledging 
patemity  under  which  the  rights  and  responsibilities  of  ac- 
knowledging patemity  are  explained  and  due  process  safe- 
guards are  afforded  and  which  must  include:  (A)  a  hospital- 
based  program  for  the  volimtary  acknowledgment  of  patemity 
during  the  period  immediately  preceding  or  following  the  birth 
of  a  child;  and  (B)  the  inclusion  of  signature  lines  on  applica- 
tions for  official  birth  certificates  which,  once  signed  by  the  fa- 
ther, and  the  mother,  constitute  a  voluntary  acknowledgment 
of  patemity; 

(2)  under  which  the  volimtary  acknowledgment  of  patemity 
creates  a  rebuttable,  or  at  the  option  of  the  State,  conclusive 
presumption  of  patemity,  and  under  which  such  voluntary  ac- 
knowledgments are  admissible  as  evidence  of  patemity; 

(3)  under  which  the  voluntary  acknowledgment  of  patemity 
must  be  recognized  as  a  basis  for  seeking  a  support  order  with- 
out first  requiring  any  further  proceedings  to  establish  pater- 
nity; 

(4)  which  provide  that  any  objection  to  genetic  testing  results 
must  be  made  in  writing  within  a  specified  number  of  days 
prior  to  any  hearing  at  which  such  results  may  be  introduced 
in  evidence,  and  if  no  objection  is  made  the  test  results  are  ad- 
missible as  evidence  of  patemity  without  the  need  for  founda- 
tion testimony  or  other  proof  of  authenticity  or  accuracy; 

(5)  which  create  a  rebuttable  or,  at  the  option  of  the  State, 
conclusive  presumption  of  patemity  upon  genetic  testing  re- 
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siilts  indicating  a  threshold  probability  of  the  alleged  father 
being  the  father  of  the  child;  and 

(6)  under  which  State  tribunals  must  enter  default  orders  in 
paternity  cases  upon  a  showing  of  a  service  of  process  and 
whatever  additional  showing  may  be  required  by  State  law. 
Also  States  would  be  required  to  have  expedited  processes  for  pa- 
ternity estabhshment  in  contested  cases  and  to  require  that  a  State 
give  ftill  faith  and  credit  to  determinations  of  paternity  made  by 
I    other  States.  The  State  plan  requirements  are  further  amended  by 
requiring  States  to  have  in  effect  procedures  under  which,  in  the 
administration  of  any  law  involving  the  issuance,  reissuance,  or 
amendment  of  a  birth  certificate,  the  State  must  require  each  par- 
ent to  famish  his  social  security  niunber  (SSN)  to  assist  in  identi- 
fying the  parents  of  the  child.  The  SSN  could  not  appear  on  the 
birth  certificate,  and  the  use  of  the  SSN  is  restricted  to  child  sup- 
i    port  purposes. 

I   Effective  date 

I  The  provision  would  be  effective  on:  (1)  October  1,  1993,  or  (2) 
if  later,  upon  enactment  by  the  State  legislature  of  all  laws  re- 
quired by  the  provision,  but  in  no  event  later  than  the  first  cal- 
endar quarter  beginning  after  the  close  of  the  first  regular  session 
of  the  State  legislature  after  enactment  of  this  bill. 

Section  13242.  Enforcement  of  Health  Insurance  Support 

Present  law 

Public  Law  98-378,  the  Child  Support  Enforcement  Amendments 
of  1984,  required  the  Secretary  of  Health  and  Human  Services  to 
issue  regulations  to  require  State  agencies  to  petition  to  include 
ji  medical  support  as  part  of  any  child  support  order  whenever  health 
care  coverage  is  available  to  the  absent  parent  at  a  reasonable  cost. 
The  regulations  were  required  to  provide  for  improved  information 
exchange  between  State  child  support  enforcement  agencies  and 
the  medicaid  agencies  with  respect  to  the  availability  of  health  in- 
surance coverage. 

I    Explanation  of  provision 

!  The  provision  would  amend  the  Social  Security  Act  to  require 
I    health  insurers: 

(1)  to  disregard  an  individual's  ehgibility  for  Medicaid  bene- 
fits in  determining  eligibility  for  and  coverage  imder  the  insur- 
er's policy; 

(2)  to  treat  all  State  Medicaid  programs  as  subrogated  to 
Medicaid  recipients'  rights  \mder  health  insurance  pohcies;  and 
to  treat  State  Medicaid  agencies  (when  acting  as  agents  or 

i  subrogees  of  apphcants  or  beneficiaries)  no  differently  from  any 
^         other  apphcant,  beneficiary,  agent,  or  subrogee; 

(3)  not  to  bar  coverage  of  a  child  under  a  parent's  health  in- 

|s\irance  on  grounds  that  the  child  does  not  reside  with  the  par- 
ent or  was  bom  out  of  wedlock; 
,  (4)  where  a  parent  is  required  by  court  or  administrative 

i         order  to  provide  health  insurance  coverage  for  a  child,  require 
insurers,  at  any  time,  (A)  to  permit  that  parent  to  enroll  in 
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family  coverage  and  to  enroll  the  child,  and  (B)  if  that  parent 
fails  to  apply,  to  enroll  the  child  vinder  that  parentis  family 
coverage  upon  application  by  the  child's  other  parent  or  by  the 
State  Medicaid  or  child  support  enforcement  agency;  and 

(5)  to  process  and  pay  claims  for  medical  care  of  such  child 
submitted  by  the  custodial  parent,  the  service  provider,  or  the 
State  Medicaid  agency. 
State  laws  would  be  required  to  require  employers  to:  (1)  upon 
notice  of  a  court  or  administrative  order  for  such  coverage,  and 
upon  application  by  the  employee,  the  other  parent,  or  the  State 
Medicaid  or  child  support  enforcement  agency,  to  permit  enroll- 
ment at  any  time,  under  employer-sponsored  group  health  cov- 
erage, of  any  employee's  child  who  is  the  subject  of  such  an  order; 
(2)  to  permit  disenroUment  only  upon  proof  that  the  order  is  no 
longer  in  effect  or  that  alternative  insurance  coverage  will  be  sub- 
stituted; and  (3)  to  withhold  any  em^yee  share  of  premiums  from 
the  employee's  pay. 

State  laws  would  be  required  to  require  the  State  Medicaid  agen- 
cy to  garnish  employment  income  of,  and  to  withhold  amounts  from 
State  tax  refunds  to,  any  person  who:  (1)  is  required  by  court  or 
administrative  order  to  provide  coverage  of  the  costs  of  medical 
services  to  a  Medicaid-eligible  individual;  (2)  has  received  third- 
party  payment  for  such  costs;  and  (3)  has  not  used  such  payments 
to  reimburse,  as  appropriate,  either  the  individual  or  the  provider 
for  such  costs.  Such  garnishment  or  withholding  would  be  per- 
mitted to  the  extent  necessary  to  reimburse  the  Medicaid  agency 
for  expenditures  for  such  costs,  but  claims  for  child  support  would 
take  priority  over  claims  for  such  medical  costs. 

Effective  date 

Calendar  quarters  beginning  on  or  after  April  1,  1994,  except  in 
the  case  of  a  State  that  the  Secretary  determines  requires  State 
legislation  in  order  for  the  program  to  need  the  additional  require- 
ments imposed  by  these  provisions.  The  exception  would  expire  the 
first  day  of  the  first  calendar  quarter  beginning  after  the  close  of 
the  first  regular  session  of  the  State  legislature  that  begins  after 
the  date  of  enactment  of  this  Act.  In  the  case  of  a  State  that  has 
a  2-year  legislative  session,  each  year  of  such  session  shall  be 
deemed  to  be  a  separate  regular  session  of  the  State  legislature. 

Section  13243.  Reports  to  Credit  Bureaus  on  Persons  Delin- 
quent in  Child  Support  Pajrments 

Present  law 

The  Child  Support  Enforcement  Amendments  of  1984  required 
State  child  support  enforcement  agencies  to  provide  information  re- 
garding the  amount  of  overdue  support  owed  by  an  obligor  residing 
in  the  State  to  any  consumer  reporting  agency,  as  defined  under 
the  Fair  Credit  Reporting  Act,  upon  the  request  of  that  agency,  if 
the  arrearage  exceeds  $1,000.  If  the  amoimt  of  overdue  support  is 
less  than  $1,000,  the  State  may  choose  whether  or  not  to  report  the 
delinquency. 

The  information  may  not  be  made  available  to  the  consumer  re- 
porting agency  imtil  notice  of  the  proposed  action  has  been  sent  to 
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the  obligor,  the  obUgor  has  been  given  a  reasonable  opportunity  to 
contest  the  accuracy  of  the  information  and  all  procedural  due  proc- 

'  ess  requirements  of  the  State  have  been  fulfilled.  Also,  a  fee,  not 
to  exceed  the  cost  of  furnishing  the  information,  may  be  imposed 

■    on  the  requesting  agency  by  the  State. 

ij       The  Ted  Weiss  Child  Support  Enforcement  Act  of  1992  amended 
the  Fair  Credit  Reporting  Act  to  require  consumer  reporting  agen- 
cies to  include  in  any  consumer  report  information  on  child  support 
:    delinquencies  provided  by  or  verified  by  State  or  local  child  support 
it    enforcement  agencies  wluch  predates  the  report  by  7  years. 

!    Explanation  of  provision 

Would  require  State  child  support  enforcement  agencies  to  peri- 
odically report  the  names  of  obligors  who  are  at  least  2  months  de- 
linquent in  the  payment  of  support  and  the  amount  of  the  delin- 

1  quency  to  consumer  reporting  agencies.  The  present  law  require- 
ment that  the  amovmt  of  the  delinquency  must  exceed  $1,000,  and 

I  the  requirement  for  notice  and  due  process,  would  be  retained.  The 
provision  relating  to  payment  of  a  fee  by  the  credit  reporting  agen- 
cies would  be  repealed. 


i       Information  could  not  be  made  available  to  a  consumer  reporting 
agency  if:  (1)  the  State  determined  that  the  consumer  reporting 
agency  lacked  capacity  to  make  systematic  and  timely  use  of  the 
I    information;  and  (2)  it  did  not  furnish  evidence  satisfactory  to  the 
i    State  that  it  conforms  to  the  definition  of  a  "consumer  reporting 


jl  October  1,  1994,  except  if  the  Secretary  determines  that  a  State 
I  is  unable  to  comply  with  the  provision.  Such  State  would  be  ex- 
|i  empt  from  compliance  until  the  State  establishes  an  automated 
il  data  processing  and  information  retrieval  system  or  October  1, 
1995,  whichever  occurs  earlier. 


Section    13251.   Fee   for   Administration   of   State  Sup- 
plementation of  Supplemental  Security  Income  (SSI) 

Present  law 

The   Social   Security  Administration   administers   the  State 
supplementation  of  Supplemental  Security  Income  (SSI)  benefits  in 
27  States  and  the  District  of  Columbia.  No  fee  is  charged  for  this 
I  service. 

States  have  the  option  to  supplement  the  Federal  SSI  benefit 
standard.  All  but  nine  States  and  jurisdictions  provide  State 
I    supplementation.  Those  that  do  not  are:  Arkansas,  Georgia,  Kan- 
I    sas,  Mississippi,  North  Dakota,  Northern  Mariana  Islands,  Ten- 
nessee, Texas,  and  West  Virginia.  States  may  elect  to  administer 
j    their  supplementary  pa3nnents  themselves  or  may  contract  with 
I    the  Social  Security  Administration  for  Federal  administration. 
Since  the  SSI  program  began  in  1974,  six  States  have  shifted  from 
Federal    to    State    administration    of    their    optional  State 
supplementation  program. 


i  agency*'  under  Federal  law. 
I    Effective  date 


C.  Supplemental  SECumrf  Income 
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Explanation  of  provision 

The  Social  Security  Administration  would  be  required  to  charge 
States  fees  for  the  Federal  cost  of  administering  State  supple- 
mental SSI  payments.  The  fee  would  be:  (1)  $1.67  for  each  monthly 
supplementary  payment  for  fiscal  year  1994;  (2)  $3.33  for  each 
monthly  supplementary  payment  for  fiscal  year  1995;  and  (3)  $5.00 
for  each  monthly  supplementary  payment  for  fiscal  year  1996.  The 
fee  for  subsequent  fiscal  years  would  be  $5.00  or  such  amoimt  as 
the  Secretary  determines. 

Further,  the  Secretary  would  be  required  to  charge  fees  for  addi- 
tional services  requested  by  States  that  are  beyond  the  level  cus- 
tomarily provided  for  administration  of  the  Staters  supplementary 
payment  program. 

Effective  date 

The  {Provision  would  be  effective  for  supplementary  pa5^ents 
made  in  months  beginning  after  September  1993. 

Section  13252.  Exclusion  of  State  Relocation  Assistance  from 
Countable  Income  imder  the  SSI  Program 

Present  law 

The  Uniform  Relocation  Assistance  and  Real  Property  Acquisi- 
tion Policies  Act  of  1970  excludes  fi-om  income  and  resources  any 
relocation  assistance  provided  under  the  Act  to  individuals  receiv- 
ing Federal  assistance,  including  SSI.  Relocation  assistance  is  paid 
when  individuals  are  required  to  move  by  the  Government.  For  ex- 
ample, the  Government  might  need  their  land  for  a  public  building 
or  highway  or  they  might  need  to  move  because  toxic  wastes  were 
discovered  on  the  site.  Under  Public  Law  101-508,  comparable 
State  or  local  relocation  assistance  was  excluded  from  countable  in- 
come xmder  SSI  and  also  fi-om  resources  for  no  more  than  9  months 
for  3  years  ending  May  1,  1994. 

Explanation  of  provision  r 

The  provision  would  make  permanent  the  exclusion  of  State  and 
local  relocation  assistance  from  coimtable  income  under  the  SSI 
Program. 

Effective  date 
Date  of  enactment. 

Section  13253.  Prevention  of  Adverse  Effects  on  Eligibility 
for,  and  Amount  of,  SSI  Benefits  When  Spouse  or  Parent 
of  Beneficiary  Is  Absent  From  the  Household  Due  to  Ac- 
tive Military  Service 

Present  law 

If  the  parent  or  spouse  of  family  members  who  receive  Supple- 
mental Security  Income  (SSI)  payments  resides  in  the  household 
and  then  is  required  to  be  absent  from  the  household  because  of 
an  active  military  duty  assignment,  this  absence  c£in  cause  the 
family  members  to  lose  benefits  or  eligibility  for  SSI.  This  is  be- 
cause absence  from  the  household  causes  more  of  the  income  of  the 
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absent  member  to  be  attributed  to  those  receiving  SSI  in  the 
household.  Also,  if  the  mihtary  duty  assignment  involves  armed 
conflict,  the  service  member  may  receive  hazardous  duty  pay.  This 
additional  income,  if  sent  back  to  the  household,  can  also  reduce 
the  SSI  pajonents  or  cause  ineUgibihty  of  family  members. 

Explanation  of  provision 

Would  require  that  a  spouse  or  parent  who  is  absent  from  an  SSI 
household  solely  because  of  a  mihtary  assignment  is  deemed  to  be 
still  Uving  in  the  household.  Would  exclude  certain  hazardous  duty 
pay  from  countable  income  under  the  SSI  program. 

Effective  date 

The  first  day  of  the  second  month  that  begins  after  the  date  of 
enactment. 

Section  13254.  Eligibility  for  Children  of  Armed  Forces  Per- 
sonnel Residing  Outside  the  United  States  Other  Than 
in  Foreign  Countries 

Present  law 

SSI  benefits  are  generally  continued  for  children  who  are  U.S. 
citizens  and  who  accompany  their  parents  on  U.S.  military  assign- 
ments to  foreign  countries.  Benefits  do  not  continue  if  the  parents 
are  stationed  in  Puerto  Rico  or  in  the  territories  or  possessions  of 
the  United  States. 

Explanation  of  provision  /  \ 

Would  continue  SSI  benefits  to  children  who  are  U.S.  citizens  if 
they  received  SSI  benefits  in  the  United  States  and  then  accom- 
pany their  parents  on  U.S.  military  assignment  to  Puerto  Rico  or 
territories  or  possessions  of  the  United  States. 

Effective  date 
October  1,  1993. 

Section  13255.  Definition  of  Disability  for  Children  Under 
Age  18  Applied  to  All  Individuals  Under  Age  18 

Present  law 

Present  law  provides  a  definition  of  disability  applicable  to  chil- 
dren. The  SSI  program  defines  a  child  as  someone  who  is  neither 
married  nor  the  head  of  a  household,  and  who  is:  (1)  under  age  18, 
or  (2)  \inder  age  22  and  a  student  regularly  attending  a  school,  col- 
lege, or  \iniversity,  or  a  course  of  vocational  or  teclmical  training 
designed  to  prepare  him  for  gainful  work. 

Explanation  of  provision 

Would  extend  the  SSI  childhood  definition  of  disability  to  any 
person  under  age  18. 

Effective  date 
Date  of  enactment 
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Section  13256.  Valuation  of  Certain  In-kind  Support  and 
Maintenance  When  There  Is  a  Cost  of  Living  A^ustment 
in  SSI  Benems 

Present  law 

A  person  who  lives  in  the  household  of  another  person  and  re- 
ceives in-kind  support  and  maintenance  from  the  householder  must 
have  his  or  her  Federal  SSI  benefit  reduced  by  one-third  of  the 
Federal  benefit.  Regulations  provide  for  a  "presumed  maximum 
value"  for  measuring  in-kind  support  and  maintenance  for  a  person 
who  lives  in  his  or  her  own  household  and  receives  in-kind  support 
and  maintenance,  or  lives  in  another  person's  household  and  re- 
ceives food  or  shelter,  but  not  both.  This  "presumed  maximum 
value"  is  one-third  of  the  Federal  SSI  benefit  plus  $20  per  month 
(the  amoimt  of  the  unearned  income  exclusion  from  coimtable  in- 
come). 

Under  the  2-month  retrospective  accounting  principle  that  gen- 
erally governs  SSI  benefit  calculations,  SSI  benefits  are  determined 
after  looking  at  the  income  in  the  second  preceding  month.  In  this 
system,  an  individual's  countable  income  in  the  second  month  be- 
fore the  current  month  is  used  to  determine  the  SSI  benefit  for  the 
current  month. 

As  a  result  of  this  use  of  retrospective  accoimting,  the  presumed 
value  of  in-kind  support  is  not  increased  at  the  time  an  annual 
cost-of-liviQg  adjustment  (COLA)  to  SSI  benefits  takes  effect.  Each 
time  SSI  benefits  are  increased  by  a  COLA,  SSI  benefits  for  Janu- 
ary and  February  are  calculated  using  the  increased  value,  but  the 
reduction  in  benefits  for  receipt  of  support  and  maintenance  in- 
kind  is  made  on  the  lower  pre-COLA  November  and  December  Fed- 
eral SSI  benefit.  A  2-month  lag  occurs  between  the  receipt  of  the 
COLA  and  the  adjustment  for  increased  value  of  in-kind  support. 
A  beneficiary  will  receive  a  COLA  in  January  and  February.  Then 
in  March,  when  the  post-COLA  Federal  SSI  benefit  is  used  for  val- 
uing the  reduction  for  in-kind  support  and  maintenance,  SSI  bene- 
fits will  drop. 

Explanation  of  provision 

This  provision  would  require  that  the  current  month's  Federal 
benefit  amount  be  used  in  determining  the  value  of  in-kind  support 
and  maintenance  in  calculating  the  current  month's  Federal  benefit 
to  be  paid.  This  would  eliminate  the  imintended  benefit  increase 
for  January  and  February  following  a  COLA  and  the  offsetting  re- 
duction for  March. 

Effective  date 

Months  after  calendar  year  1993. 

Section  13257.  Exclusion  of  Certain  Income  Received  by  In- 
dians from  Interests  Held  in  Trust 

Present  law 

Income  received  by  Indians  from  tribally-owned  trust  lands  is  ex- 
empt from  consideration  under  Federal  welfare  programs,  such  as 
AFDC  and  Supplemental  Security  Income  (SSI).  This  income  is  dis- 
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tributed  on  a  per  capita  basis  to  tribal  members,  but  the  land  is 
owned  by  the  tribe  as  a  whole  and  managed  for  the  tribe's  benefit 
by  the  Bureau  of  Indian  Affairs. 

Individually-owned  trust  or  restricted  Indian  lands  are  excluded 
fi-om  resources  in  applying  the  resource  test  under  AFDC  and  SSI. 
However,  income  derived  from  leases  on  individually-owned  trust 
or  restricted  Indian  lands  and  paid  to  an  individual  is  included  in 
countable  income  when  determining  eligibility  and  benefit  amoiints 
for  these  cash  welfare  programs. 

Explanation  of  provision 

The  provision  exempts  income  up  to  $2,000  annually  paid  to  an 
individual  derived  fi'om  leases  on  individually-owned  trust  or  re- 
stricted Indian  lands  in  determining  eligibihty  and  benefit  levels 
under  the  AFDC  and  SSI  programs. 

„  Effective  date 

January  1,  1993. 

D.  Aid  to  Families  with  Dependent  Children 

Section  13261.  Limit  Federal  Funding  Match  to  50  Percent 
for  State  Administrative  Costs  Under  the  AFDC  Pro- 
gram 

^  Present  law  '  ' 

In  general,  the  Federal  Government  provides  50  percent  reim- 
bursement for  State  administrative  expenses  imder  the  aid  to  fami- 
hes  with  dependent  children  (AFDC)  program.  Enhanced  Federal 
reimbursement  is  available,  however,  for  three  categories  of  ex- 
penses: 

I  (a)  Expenditures  related  to  the  verification  of  the  immigration  sta- 
tus of  aliens. — Under  the  Social  Sec\irity  Act,  States  must  require 
and  determine,  as  a  condition  of  an  individual's  eUgibility,  that  the 
individual  is  either  a  citizen,  or  an  ahen  lawfully  admitted  for  per- 
manent residence  or  otherwise  residing  permanently  in  the  U.S. 
under  color  of  law.  If  an  individual  is  not  a  citizen,  the  State  must 
verify  the  individual's  immigration  status  with  the  Immigration 
and  Naturahzation  Service  (INS),  through  an  immigration  status 
verification  system.  State  expenditures  for  the  costs  of  implement- 
ing and  operating  the  system  are  fully  reimbursed  by  the  Federal 
government. 

i     (b)  Expenditures  related  to  information  management. — Under  the 
'  AFDC  program.  States  may  estabhsh  and  operate  a  statewide  man- 
agement information  system,  in  accordance  with  an  initial  and  an- 
nually updated  advance  planning  document  approved  by  the  Sec- 
retary. State  expenditures  relating  to  the  planning,  design,  devel- 
opment and  installation  of  the  system  are  reimbursed  by  the  Fed- 
eral government  at  a  rate  equal  to  90  percent, 
j      (c)  Expenditures  related  to  fraud  control. — Under  the  AFDC  pro- 
I  gram.  States  may  estabhsh  and  operate  a  fraud  control  program  in 
!  accordance  with  certain  statutory  guidelines.  In  general,  under  the 
i  program,  certain  penalties  (in  the  form  of  benefit  reductions)  apply 
for  a  specified  period  in  cases  where  an  individual  is  found  to  have 
intentionally  committed  fi-aud  for  the  purpose  of  maintaining  his 
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family's  eligibility  for  benefits  or  seeming  increases  in  the  amovint 
of  aid.  State  expenditures  relating  to  the  costs  of  carrying  out  the 
fraud  control  program,  including  costs  related  to  investigation, 
prosecution,  and  administrative  hearing  of  fraudulent  cases,  and 
collection,  are  reimbursed  by  the  Federal  government  at  a  rate 
equal  to  75  percent. 

Explanation  of  provision 

The  provision  would  reduce  the  Federal  matching  rates  for  each 
of  these  three  categories  of  expenditures  to  50  percent.  Hardship 
waivers  will  be  available  in  certain  cases.  In  addition,  the  provision 
would  make  the  State  verification  of  the  individual's  immigration 
status  with  the  Immigration  and  Naturalization  Service  (INS), 
through  an  immigration  status  verification  system,  optional. 

Effective  date 

The  provision  would  be  effective  April  1,  1994,  except  that  the 
Secretary  may  delay  applicability  to  a  qualified  State  imtil  the  first 
calendar  quarter  that  begins  after  the  close  of  the  first  regular  ses- 
sion of  the  State  legislature  that  begins  after  the  date  of  enact- 
ment. The  Secretary  shall  establish  what  the  term  "qualified  State*' 
means  and  apply  it  imiformly,  including  whether  the  State  legisla- 
ture meets  biennially  and  does  not  have  a  regular  session  sched- 
uled in  calendar  year  1994. 

Section  13262.  Delay  in  Effective  Date  of  AFDC-UP  Partici- 
pation Rate  Requirements 

Present  law 

In  general,  the  Family  Support  Act  of  1988  included  a  provision 
that  requires  States  to  require  at  least  one  parent  in  an  AFDC-UP 
family  (a  family  eligible  for  AFDC  due  to  the  imemployment  of  the 
principal  earner  in  the  family)  to  participate  in  any  of  certain  spec- 
ified work  activities  at  least  16  hours  a  week,  if  either  parent  is 
not  exempt  from  participation. 

The  requirement  will  not  be  enforced  \mtil  fiscal  year  1994. 
States  will  be  considered  to  have  met  this  requirement  for  a  fiscal 
year  if  the  following  average  monthly  percentages  of  AFDC-UP 
families  in  the  State  participate  in  work  activities:  40  percent  for 
fiscal  year  1994;  50  percent  for  fiscal  year  1995;  60  percent  for  fis- 
cal year  1996;  and  75  percent  for  fiscal  year  1997  and  1998.  HHS 
regulations  provide  that  the  Federal  matching  rate  to  a  State  for 
the  JOBS  program  will  be  reduced  to  50  percent  if  the  State  does 
not  satisfy  the  participation  rate  requirement  for  the  prior  year. 
(Non-administrative  JOBS  expenditures  are  generally  matched  by 
the  Federal  government  at  the  Medicaid  rate,  with  a  minimimi 
Federal  match  of  60  percent). 

Explanation  of  provision 

Would  delay  by  1  year  Federal  requirements  regarding  AFDC- 
UP  participation  rates.  States  will  be  considered  to  have  met  the 
requirement  for  a  fiscal  year  if  the  following  average  monthly  per- 
centages of  AFDC-UP  families  in  the  State  participate  in  work  ac- 
tivities: 40  percent  for  fiscal  year  1995;  50  percent  for  fiscal  year 
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1996;  60  percent  for  fiscal  year  1997;  and  75  percent  for  fiscal  years 
1998  and  1999. 

Effective  date 
Date  of  enactment. 

i  Section  13263.  Report  to  Congress  on  Performance  Stand- 
I       ards  in  the  JOBS  Program 

I  Present  law 

Section  487  of  the  Social  Security  Act  requires  the  Secretary,  not 
later  than  3  years  after  the  effective  date  of  the  Family  Support 
Act  of  1988,  to  develop  performance  standards  for  the  Job  Opportu- 
nities and  Basic  Skills  (JOBS)  program  and  to  submit  her  rec- 
ommendations for  performance  standards  to  appropriate  commit- 
tees  of  Congress.  The  recommendations  must  include  recommenda- 
tions with  respect  to  specific  measurements  of  outcomes,  may  not 
be  based  solely  on  levels  of  activity  or  participation,  and  must  take 
I  into  accoTint  what  States  reasonably  can  be  expected  to  achieve. 

I  Explanation  of  provision 

I  Would  delay  the  required  date  for  recommendations  by  1  year. 
Also,  the  Secretary  would  be  required  to  develop  criteria  for  the 
performance  standards,  rather  than  performance  standards. 

Effective  date  - 
Date  of  enactment. 

Section  13264.  Measurement  and  Reporting  of  the  Degree  to 
Which  Families  Depend  on  Income  From  Welfare 

Present  law 

National  and  State  information  on  AFDC  receipt  and  the  charac- 
teristics and  financial  circumstances  of  AFDC  recipients  is  com- 
piled annually  by  the  Department  of  Health  and  Human  Services 
(DHHS),  using  data  fi*om  the  National  Integrated  Quality  Control 
Review  System  (NIQCS). 

Explanation  of  provision 

Would  require  the  Secretary  of  Health  and  Himian  Services,  in 
consultation  with  the  Secretary  of  Agriculture,  to  develop  measures 
of  the  degree  to  which  families  depend  on  income  fi-om  welfare  pro- 
grams, and  predictors  of  welfare  receipt.  Not  later  than  2  years 
after  the  date  of  enactment,  the  Secretaries  of  HHS  and  Agri- 
culture would  be  required  to  submit  an  interim  report  with  conclu- 
sions to  designated  committees  of  Congress. 

A  temporary  Advisory  Board  on  Welfare  Participation  would  be 
created,  composed  of  12  Members  with  equal  numbers  appointed  by 
the  House  of  Representatives,  the  Senate  and  the  President.  The 
Board  would  be  composed  of  experts  in  the  field  of  welfare  research 
and  statistical  methodology,  representatives  of  State  and  local  wel- 
fare agencies,  and  organizations  concerned  with  welfare  issues.  The 
Board  will  provide  adfvice  and  recommendations  to  the  Secretary  on 
the  development  of  measures  that  describe  the  degree  to  which 
families  depend  on  income  fi-om  welfare  programs,  and  on  the  de- 
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velopment  and  presentation  of  the  annual  report  on  welfare  partici- 
pation. 

Would  require  the  Secretary  to  prepare  an  annual  report  on  wel- 
fare participation,  that  provides  information  on  the  degree  to  which 
families  depend  on  income  from  welfare  programs,  and  trends  in 
participation,  and  provides  information  on  the  reasons  that  families 
depend  on  income  from  welfare  programs.  The  first  report  would  be 
due  no  later  than  3  years  after  the  date  of  enactment. 

Effective  date  ^  - 

Date  of  enactment. 

Section  13265.  New  Hope  Demonstration  Project 

Present  law 

No  provision. 
Explanation  of  provision 

Would  allow  the  Secretary  to  provide  for  a  demonstration  project 
for  a  qualified  program  to  be  conducted  in  Milwaukee,  Wisconsin. 
A  qualified  program  is  defined  as  a  program  operated  by  the  New 
Hope  Project,  Inc.,  a  private  not-for-profit  corporation  in  Milwau- 
kee, which  offers  low-income  residents  employment,  wage  supple- 
ments, child  care,  health  care,  and  counseling  and  training  for  job 
retention  or  advancement. 

Would  require  the  Secretary  to  make  payments  for  no  more  than 
20  quarters,  in  an  amount  equal  to  the  aggregate  amount  that 
would  otherwise  have  been  payable  to  the  State  with  respect  to 
participants  in  the  program,  in  the  absence  of  the  program,  for 
cash  assistance  and  child  care  under  Title  IV-A,  and  for  adminis- 
trative expenses  for  these  programs.  Expenses  of  the  program  re- 
lating to  evaluation  would  qualify  for  50  percent  Federal  matching. 

The  operator  of  the  program  must  provide  in  the  application  that 
the  following  conditions  will  be  met:  (1)  the  operator  will  imple- 
ment an  evaluation  plan  designed  to  provide  reliable  information 
on  the  impact  and  implementation  of  the  program,  that  will  include 
adequately  sized  groups  of  participants  and  control  groups  assigned 
at  random;  (2)  the  operator  will  develop  and  implement  a  plan  ad- 
dressing the  services  and  assistance  to  be  provided  by  the  program, 
the  timing  and  determination  of  payments  from  the  Secretary  to 
the  operator  of  the  program,  and  the  roles  and  responsibilities  of 
the  Secretary  and  the  operator  with  respect  to  meeting  specified  re- 
quirements; (3)  the  operator  will  specify  a  methodology  for  deter- 
mining expenditures  to  be  paid  to  the  operator  by  the  Secretary, 
with  assistance  from  the  Secretary  in  calculating  the  amoimt;  and 
(4)  the  operator  will  issue  an  interim  and  final  report  on  the  re- 
sults of  the  evaluation  of  the  program  at  such  times  as  required  by 
the  Secretary. 

Effective  date 

The  provision  would  take  effect  on  the  first  day  of  the  first  cal- 
endar quarter  that  begins  after  the  date  of  enactment. 
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Section  13266.  Delay  in  AFDC-UP  Mandate  for  Outlying  Ju- 
risdictions 

Present  law 

The  Family  Support  Act  of  1988  included  a  requirement  that  any 
State  AFDC  plan  make  AFDC  available  to  needy  dependent  chil- 
dren of  unemployed  parents  (for  at  least  6  out  of  12  months).  The 
amendment  was  effective  for  the  States  on  October  1,  1990,  and  for 
Puerto  Rico,  Guam,  the  Virgin  Islands  and  American  Samoa  on  Oc- 
tober 1,  1992.  (American  Samoa,  however,  does  not  participate  in 
the  AFDC  program.)  Unlike  States,  these  outljdng  areas  are  sub- 
ject to  limitations  on  payments  for  AFDC  and  related  programs. 

Explanation  of  provision  r.r^,y. 

This  provision  would  delay  the  requirement  for  implementation 
of  the  Unemployed  Parent  program  in  Puerto  Rico,  Guam,  the  Vir- 
gin Islands,  and  American  Samoa  \mtil  such  time  as  the  limita- 
tions on  Federal  matching  payments  to  these  jurisdictions  for  pur- 
poses of  making  AFDC  maintenaince  pa)anents  are  repealed. 

Effective  date 

Date  of  enactment. 

Section  13267.  Declaration  of  Citizen  and  Alien  Status 

Present  law 

Section  1137(d)  of  the  Social  Security  Act  specifies  that  States 
must  require,  as  a  condition  of  eligibility  for  the  AFDC,  Medicaid, 
unemployment  compensation,  and  food  stamp  programs,  a  declara- 
tion in  writing  by  each  adult  individual  (or,  in  the  case  of  a  child, 
by  another  individual  on  the  child's  behalf),  stating  whether  the  in- 
dividual is  a  citizen  or  national  of  the  U.S.,  and  if  not,  that  the  in- 
dividual is  in  a  satisfactory  immigration  status.  Under  AFDC  pol- 
icy, a  newborn  child  may  not  be  eligible  imtil  a  declaration  has 
been  signed. 

Legislation  enacted  in  1990  overrode  the  provision  of  sec.  1137 
with  respect  to  the  food  stamp  program.  Under  that  legislation,  one 
adult  member  of  the  food  stamp  household  is  required  to  sign, 
under  penalty  of  perjury,  a  written  declaration  as  to  the  citizenship 
or  satisfactory  immigration  status  of  all  household  members,  and 
by  regulation,  a  declaration  for  newborn  children  is  allowed  no 
later  than  the  next  redetermination  of  eligibility. 

Explanation  of  provision 

With  respect  to  the  AFDC  program,  this  provision  would  allow 
one  adult  member  of  a  family  or  household  to  sign  a  declaration, 
under  penalty  of  perjury,  on  behalf  of  other  adults  in  the  house- 
hold. In  addition,  in  the  case  of  a  newborn  child,  it  would  permit 
an  adult  to  sign  a  declaration  on  behalf  of  the  child  no  later  than 
the  date  of  the  next  redetermination  of  the  eligibility  of  the  family 
or  household. 
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Effective  date 

The  provision  would  become  effective  with  respect  to  benefits 
provided  on  or  after  October  1,  1993. 

Section  13268.  Increase  in  Disregard  of  Stepparent  Income 

Present  law 

Effective  in  July  1963,  Federal  law  required  the  AFDC  agency  to 
disregard  "reasonable"  work  expenses  when  co\mting  the  earned  in- 
come of  AFDC  applicants  and  recipients.  The  1981  Omnibus  Budg- 
et Reconciliation  Act  (Public  Law  97-35)  replaced  the  reasonable 
work  expense  deduction  with  a  standard  work  expense  disregard  of 
$75  monthly.  In  1981,  Congress  required  that  a  portion  of  the  in- 
come of  the  stepparent  of  an  AFDC  applicant  or  recipient,  even  in 
States  that  did  not  hold  all  stepparents  to  be  financially  respon- 
sible for  stepchildren,  must  be  deemed  available  to  the  stepchild; 
and  it  then  extended  the  $75  disregard  to  stepparent  earnings.  In 
1988,  effective  October  1,  1989,  the  standard  work  expense  dis- 
regard was  increased  fi-om  $75  to  $90  per  month  for  AFDC  appli- 
cants and  recipients,  but  not  for  stepparents  living  with  AFDC-eH- 
gible  children. 

Explanation  of  provision 

This  provision  would  increase  the  earnings  disregard  for  step- 
parents to  $90  monthly.  This  amount  of  earnings  would  not  be 
coimted  in  determining  the  eligibility  and  benefit  amounts  of  AFDC 
applicants  and  recipients. 

Effective  date 
October  1,  1993. 

Section  13269.  Extension  of  New  York  State  Child  Assistance 
Program 

Present  law 

New  York  State  currently  operates  a  Child  Assistance  Program 
(CAP)  demonstration  under  Federal  waiver  authority  enacted 
under  the  Omnibus  Budget  Reconciliation  Act  of  1987.  The  dem- 
onstration is  testing  an  alternative  to  AFDC  for  families  with  child 
support  orders  and  monthly  earnings.  The  project  is  authorized 
through  March  31,  1994. 

Explanation  of  provision 

The  provision  would  extend  the  CAP  demonstration  project  to 
April  1,  1999. 

Effective  date 

Date  of  enactment. 

Section  13270.  Early  Childhood  Development  Projects 

Present  law 

The  Family  Support  Act  of  1988  authorized  up  to  10  demonstra- 
tion projects  to  test  and  evaluate  the  effect  of  early  childhood  devel- 
opment programs  on  families  receiving  AFDC  £uid  participating  in 
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Job  Opportunities  and  Basic  Skills  Training  (JOBS),  and  author- 
ized $6  million  for  each  of  fiscal  years  1990,  1991,  and  1992  for 
these  and  two  other  categories  of  projects.  No  funds  were  appro- 
priated for  the  early  childhood  development  projects  for  fiscal  years 
1990  through  1992. 

!  Explanation  of  provision 

J     Would  extend  the  authorization  for  early  childhood  development 
I  projects  through  fiscal  year  1998.  It  authorizes  to  be  appropriated 
for  these  projects  up  to  $3  million  for  each  of  fiscal  years  1994 
I  through  1998. 

i  Effective  date 

I      Date  of  enactment. 

Ij  E.  Unemployment  Insurance 

I   Section  13271.  Short  Time  Compensation 

'   Present  law 

All  funds  withdrawn  fi-om  the  unemplojnnent  trust  fiind  of  a 
State  must  be  used  solely  in  payment  of  unemployment  compensa- 
tion, exclusive  of  administrative  expenses  and  refunds  of  erro- 
neously paid  sums  except:  (1)  certain  authorized  disability  pay- 
i  ments;  (2)  certain  "Reed  Act"  expenses;  (3)  authorized  health  insur- 
!  ance  costs;  (4)  repayments  of  overpajnnents;  and  (5)  short-time 
compensation. 

I  Short-time  compensation  is  a  plan  under  which  an  employer, 
I  faced  with  the  need  for  layoffs  because  of  reduced  workload,  might 
spread  the  hours  of  work  required  to  produce  a  given  product, 
avoiding  layoffs  by  reducing  the  number  of  regularly  scheduled 
hours  of  work  for  all  employees  in  an  establishment  or  work  unit. 
Unemployment  benefits  are  payable  to  workers  for  hours  of  work 
lost  as  a  fi'action  of  the  weekly  benefit  amount.  For  example,  work- 
ers laid  off  for  1  day  per  week  would  receive  one-fifl:h  of  their  week- 
ly benefit  amoimts.  Duration  is  often  limited.  For  example,  Califor- 
nia and  New  York  limit  duration  to  20  weeks. 

States  with  short-time  compensation  programs  are:  Arizona,  Ar- 
kansas, California,  Florida,  Iowa,  Kansas,  Louisiana,  Maryland, 
Massachusetts,  Missouri,  New  York,  Oregon,  Rhode  Island,  Texas, 
Vermont,  and  Washington.  Connecticut  authorized  a  pilot  program, 
but  had  not  issued  regulations  on  it  as  of  the  beginning  of  1993. 

Public  Law  102-318,  the  Unemployment  Compensation  Amend- 
ments of  1992,  explicitly  authorized  the  use  of  unemployment  trust 
funds  for  payment  of  short-time  compensation.  Although  this  law 
defined  short-time  compensation,  it  did  not  define  short-time  com- 
pensation in  the  Federal  Unemplo3nnent  Tax  Act  for  the  purposes 
of  approving  State  laws  and  withdrawing  funds  fi"om  the  unem- 
ployment trust  fund  to  pay  short-time  compensation.  The  Solicitor 
of  the  U.S.  Department  of  Labor  has  concluded  that  this  puts 
States  with  short-time  compensation  programs  at  risk  of  being  out 
of  compliance  with  Federal  law  because  existing  State  laws  might 
not  comply  with  the  vague  language  in  the  Federal  Unemployment 
Tax  Act  now. 
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Explanation  of  provision 

The  provision  would  amend  the  Federal  Unemployment  Tax  Act 
to  define  explicitly  a  short-time  compensation  program.  This  will 
ensure  that  all  existing  State  short-time  compensation  programs 
comply  with  the  Federal  Unemployment  Tax  Act. 

Effective  date 

Date  of  enactment. 

Section  13272.  Unemployment  Trust  Fund  Transfers 

Present  law 

Title  IX  of  the  Social  Security  Act  allocates  Federal  unemploy- 
ment tax  revenue  into  three  accoimts  of  the  unemployment  trust 
fond:  (1)  the  Employment  Security  Administration  Accoimt  (ESAA); 
(2)  the  Extended  Unemployment  Compensation  Account  (EUCA); 
and  (3)  the  Federal  Unemplojmtient  Account  (FUA). 

Explanation  of  provision 

The  provision  would  strike  language  that  was  inadvertently  in- 
cluded in  the  Emergency  Unemployment  Compensation  Act,  as 
amended.  The  language  would  have  allocated  funding  that  was  not 
adopted  in  conference  committee  and  therefore,  is  not  needed. 

Effective  date 

Date  of  enactment. 

Section  13273.  Advisory  Council  on  Unemployment  Com- 
pensation 

Present  law 

The  Emergency  Unemployment  Compensation  Act  of  1991  au- 
thorized a  quadrennial  advisory  council  on  imemployment  com- 
pensation to  examine  the  purpose,  goals,  and  functioning  of  the  un- 
emplojnnent  compensation  system,  and  to  make  recommendations 
for  improvement.  Its  first  report  is  due  not  later  than  February  1, 
1994. 

Explanation  of  provision 

The  provision  would  delay  the  Coimcil's  report  for  1  year  to  Feb- 
ruary 1,  1995.  ,       .  - 

Effective  date  ■   ^      :  . 

Date  of  enactment. 

Section  13274.  Emergency  Unemployment  Compensation 

Present  law 

Under  the  Emergency  Unemployment  Act,  as  amended  by  the 
Unemployment  Compensation  Amendments  of  1992,  Public  Law 
102-318  (H.R.  5260),  the  Emergency  Unemployment  Compensation 
was  intended  to  phase  down  when  the  national  imemployment  rate 
for  2  consecutive  months  fell  below  7  percent.  This  provision, 
adopted  from  the  Senate  bill,  intended  for  the  number  of  weeks  of 
benefits  available  to  drop  fi'om  the  current  20  or  26  weeks  to  10 
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or  15  weeks  if  the  national  unemployment  rate  were  below  7  per- 
'  cent  for  2  consecutive  months.  Further,  if  the  national  unemploy- 
ment rate  fell  below  6.8  percent  for  2  consecutive  months,  it  was 
intended  that  the  number  of  weeks  of  benefits  available  would  fall 
to  7  or  13  weeks. 

I     The  Senate  language  adopted  by  the  conferees  to  H.R.  5260  re- 
i  ferred  to  the  "average  rate  of  total  unemployment  for  all  States"  in- 
stead of  what  was  intended,  the  "national  unemployment  rate"  in 
2  consecutive  months. 

j  Explanation  of  provision 

\  The  provision  would  amend  the  phase-down  trigger  language  to 
reflect  the  intent  of  the  conferees  on  H.R.  5260  so  that  the  program 
would  phase  down  as  the  national  unemployment  rate  falls  during 

I  2  consecutive  months.  .      ^  ^ 

jl  Effective  date 

jl  Effective  as  if  included  in  the  amendments  made  by  section  101 
I  (b)  of  the  Unemployment  Compensation  Amendments  of  1992. 

Section  13275.  Increase  in  Amount  of  Federal  Reimburse- 
ment for  Extended  Benefits 

i  Present  law 

The  Federal  matching  rate  imder  the  Extended  Benefits  program 
is  50  percent. 

,|  Explanation  of  provision 

Ij  The  provision  would  increase  the  Federal  matching  rate  to  75 
'  percent. 

j  Effective  date 

Weeks  beginning  after  October  2,  1993.  In  the  case  of  any  State 
legislature  which  has  not  been  in  session  for  at  least  30  calendar 
days  between  the  date  of  enactment  and  October  1,  1993,  the  provi- 
sion would  not  be  a  State  law  requirement  before  30  calendar  days 
after  the  first  day  on  which  its  legislature  is  in  session  on  or  after 
October  1,  1993. 

Section  13275.  Repeal  of  Special  Eligibility  Requirements 
j        for  Extended  Benefits 

Present  law 

Public  Law  102-318,  the  Unemployment  Compensation  Amend- 
ments of  1992,  suspended  certain  Extended  Benefits  (EE)  suitable 
work,  job  search,  and  reemployment  requirements  until  January  1, 

I  1995.  During  the  suspension.  States  may  apply  the  same  require- 

■  ments  they  use  in  the  regular  program. 

In  general,  States  require  regular  program  claimants  to  be  able 
to  work,  to  be  available  for  work,  and  to  seek  suitable  work  ac- 
tively. State  administrators  have  flexibility  in  administering  these 

'  requirements,  however,  to  take  into  accoxmt  special  circumstances. 
For  example,  a  claimant  in  a  rural  commimity  with  only  one  large 
employer  is  not  likely  to  be  required  to  reapply  for  a  job  with  that 
employer  every  week. 
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Under  the  suspended  requirements  of  the  Extended  Benefits  pro-  ! 
gram  (EB),  benefits  may  not  be  paid  to  an  individual  in  any  week 
of  unemployment  if:  (a)  he  fails  to  accept  an  offer  of  "suitable  work"  ) 
or  he  fails  to  apply  for  suitable  work  to  which  he  was  referred  by 
the  State  agency;  or  (b)  he  fails  to  actively  seek  work,  unless:  (1) 
he  was  issued  a  summons  to  appear  for  jury  duty  before  any  court 
of  the  United  States  or  any  State,  or  (2)  he  was  hospitalized  for  f 
treatment  of  any  emergency  or  a  life-threatening  condition  if  such  ^ 
exemptions  apply  to  claimants  of  regular  State  benefits  and  the  i 
State  chooses  to  apply  them  to  claimants  of  EB. 

If  a  claimant  is  ineligible  because  of  either  (a)  or  (b)  above,  the 
claimant  is  disqualified  for  the  week  following  the  week  in  which 
the  violation  occurred  and  for  each  subsequent  week  until  he  has  j 
been  employed  for  at  least  4  weeks  and  earned  at  least  4  times  his  i 
weekly  benefit  amount. 

The  term  "suitable  work"  means  any  work  within  the  claimant's  ^ 
capabilities,  except  that  if  the  individual  furnishes  evidence  that 
his  prospects  for  obtaining  work  in  his  customary  occupation  within 
a  reasonable  short  time  period  are  good,  the  definition  of  "suitable 
work"  conforms  to  State  law. 

EB  may  not  be  denied  to  a  claimant  for  a  failure  to  apply  for  or 
accept  a  suitable  job  if:  (a)  the  gross  pay  does  not  exceed  the  claim-  ^ 
ant's  weekly  benefit  amount  plus  any  supplemental  benefits  pay-  r 
able  to  him;  (b)  the  position  was  not  offered  in  writing  and  was  not  li 
listed  with  the  State  employment  service;  (c)  such  failure  would  not 
result  in  a  denial  of  regular  State  benefits  as  long  as  other  condi- 
tions of  the  EB  program  are  met;  or  (d)  the  job  pays  wages  less 
than  the  higher  of;  (1)  the  Federal  minimum  wage,  or  (2)  the  appli- 
cable State  or  local  minimum  wage. 

The  claimant  is  treated  as  actively  seeking  work  if:  (a)  he  has  en-  s 
gaged  in  a  systematic  and  sustained  effort  to  obtain  work;  and  (b)  ^ 
he  provides  tangible  evidence  to  the  State  agency  that  he  has  en-  " 
gaged  in  such  effort. 

The  State  must  provide  for  referring  applicants  for  EB  to  any  \ 
suitable  work  to  which  these  provisions  apply. 

No  provision  of  State  law  which  terminates  a  disqualification  of 
a  claimant  for  regular  State  benefits  because  of  voluntarily  leaving 
a  job,  being  discharged  for  misconduct,  or  refusing  suitable  work 
applies  to  the  EB  program  unless  such  termination  is  based  on  \ 
subsequent  emplojnnent.  s 

Explanation  of  provision 

The  provision  would  repeal  the  currently  suspended  eligibility  re- 
quirements. 

Effective  date  ! 

Weeks  beginning  on  or  after  October  2,  1993.  In  the  case  of  any 
State  legislature  which  has  not  been  in  session  for  at  least  30  cal-  [ 
endar  days  between  the  date  of  enactment  and  October  1,  1993,  the  | 
provision  would  not  be  a  State  law  requirement  before  30  calendar 
days  after  the  first  day  on  which  its  legislature  is  in  session  on  or 
after  October  1,  1993. 
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iSection  13276.  Two-Year  Extension  of  Federal  Unemploy- 
i      ment  Surtax 


The  Federal  unemployment  tax  of  0.8  percent  is  paid  by  employ- 
ers on  the  first  $7,000  paid  annually  to  each  employee.  Of  the  0.8 
percent  tax  rate,  0.6  percentage  point  is  permanent  and  0.2  per- 
jcentage  point  is  scheduled  to  expire  at  the  end  of  1996. 

Explanation  of  provision 


1  The  0.2  percent  surtax  would  be  extended  for  2  years  through 
jl998. 


Date  of  enactment. 

!  Section  13277.  Disclosure  of  Information  to  Railroad  Retire- 
j       ment  Board 

\  Present  law  -  ^ 

The  Railroad  Retirement  Board  (RRB)  has  access  to  returns  and 
return  information  regarding  taxes  imposed  under  the  Railroad  Re- 
tirement Tax  Act  for  purposes  of  the  administration  of  the  Railroad 
Retirement  Act  (RRA),  but  it  is  not  authorized  to  receive  returns 

I  and  return  information  filed  under  the  Railroad  Repayment  Tax 

II  provisions.  (The  Railroad  Unemployment  Repayment  Tax  was  im- 
1 '  posed  to  repay  loans  fi'om  the  Railroad  Retirement  Account  ob- 
tained by  the  Railroad  Unemplojrment  Insurance  Account.)  In  addi- 
tion, there  is  no  specific  authority  to  disclose  RRA  information  for 
purposes  of  the  administration  of  the  Railroad  Unemployment  In- 

|i|  surance  Act  (RUIA). 

Explanation  of  provision 

The  provision  would  amend  the  Internal  Revenue  Code  to  enable 
the  RRB  to  obtain  Railroad  Unemplo)rment  Tax  information. 

I  Effective  date  ^ 
Date  of  enactment. 


'  Section  13281.  Corrections  Related  to  the  Income  Security 
'       and  Human  Resource  Provisions  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990 

Explanation  of  provisions 

\  Would  correct  references  and  punctuation  in  various  SSI  and 
'  AFDC  provisions,  eliminate  conflicting  provisions  concerning  the 

reporting  date  of  the  National  Commission  on  Children,  and  correct 
1  and  simplify  language  concerning  special  sequestration  rules  for 

JOBS  fiinds. 


*sent  law 


I  Effective  date 


F.  Technical  Provisions 
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Section  13282.  Corrections  Related  to  the  Human  Resource 
and  Income  Security  Provisions  of  the  Omnihus  Budget 
Reconciliation  Act  of  1989 

Explanation  of  provisions 

Would  correct  a  word  and  spacing  in  AFDC  quality  control  and 
adoption  assistance  legislative  language,  and  a  reference  concern- 
ing foster  care  and  adoption  assistance.  ^ 

Section  13283.  Elimination  of  Obsolete  Provisions  Relating 
to  Treatment  of  the  Earned  Income  Tax  Credit 

Explanation  of  provision  \ 

Would  eliminate  provisions  in  SSI  law  about  treatment  of  EITC 
made  obsolete  by  OBRA  1990,  which  specifies  that  SSI  (and  AFDC, 
Medicaid,  and  food  stamps)  are  to  disregard  EITC  as  income. 

Section  13284.  Redesignation  of  Certain  Provisions 

Explanation  of  provision 

Would  redesignate  two  subparagraphs  of  the  Social  Security  Act 
concerning  when  face-to-face  interviews  at  field  offices  must  be 
granted. 

SUBTITLE  C— MEDICARE 

Chapter  1.  Amendments  Relating  to  Part  A 

Subchapter  A— Eliminating  the  Inflation  Updates  for 
Services  Provided  Under  Medicare  Part  A 

Section  13401.  Inpatient  hospital  services  and  hospice  care 

Present  law 

(a)  Inpatient  Hospital  Service — Standardized  amounts  used  to  de- 
termine payments  xmder  the  prospective  payment  system  are  up- 
dated each  year  by  the  use  of  an  "update  factor".  For  fiscal  years 
1994  and  1995,  the  update  factor  for  hospitals  located  in  urban 
areas  is  set  to  equal  the  percentage  increase  in  the  hospital  market 
basket.  The  fiscal  year  1994  update  factor  for  rural  hospitals  is  set 
to  equal  the  increase  in  the  hospital  market  basket  plus  1.5  per- 
centage points.  For  fiscal  year  1995,  the  update  factor  for  rural  hos- 
pitals is  set  to  equal  the  market  basket  increase  plus  the  amoxmt 
needed  to  equalize  the  standardized  amount  for  rural  hospitals  to  ^ 
the  standardized  amount  for  hospitals  in  urban  areas  other  than  j 
those  with  more  than  1  million  people. 

(b)  PPS-exempt  Hospitals — Hospitals  exempt  fi:om  the  prospec- 
tive payment  system  are  reimbursed  on  a  reasonable  cost  basis, 
subject  to  per-case  cost  limits  known  as  target  amoimts.  For  cost 
reporting  periods  beginning  during  fiscal  years  1994  and  1995,  the 
target  amounts  for  PPS-exempt  hospitals  are  increased  by  the  pro- 
jected increase  in  the  hospital  market  basket. 

(c)  Hospice — Payment  rates  for  hospice  services  are  updated  each 
year  by  the  projected  increase  in  the  hospital  market  basket. 
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Explanation  of  provision 

(a)  Prospective  Payment  System — For  fiscal  years  1994  and  1995 
the  market  basket  used  in  updating  the  prospective  payment  sys- 
tem standardized  amounts  would  be  deemed  to  equal  zero.  The  ad- 
ditional amounts  provided  under  current  law  to  eliminate  the  dif- 
ferential between  the  rural  and  "other  urban"  standardized 
amounts  by  fiscal  year  1995  would  continue  to  apply. 

The  Committee  notes  that  in  the  Final  Rule  setting  forth 
changes  to  the  hospital  inpatient  prospective  payment  system  for 
fiscal  year  1993,  published  on  September  1,  1992,  the  Health  Care 
Financing  Administration  indicated  its  intention  to  xindertake,  by 
the  Spring  of  1993,  a  systematic  evaluation  of  issues  involving  the 
treatment  of  obligated  capital  imder  the  transition  rules  applied  to 
capital  pajrments  under  the  prospective  pa3anent  system.  The  Com- 
mittee expects  that  such  evaluation  will  be  completed  as  indicated, 
and  that  appropriate  changes  in  payment  policy  will  be  made  to  ad- 
dress the  problems  of  hospitals  subject  to  a  lengthy  Certificate-of- 
Need  review  process  or  subject  to  other  circumstances  which  are 
not  fully  addressed  under  the  current  transition  rules. 

(b)  PPS -exempt  Hospitals— For  cost  reporting  periods  beginning 
in  fiscal  years  1994  and  1995,  the  market  basket  used  in  updating 
the  target  amounts  for  PPS-exempt  hospitals  would  be  deemed  to 
equal  zero. 

(c)  Hospice — The  hospital  market  basket  used  to  update  payment 
rates  for  hospice  services  for  fiscal  years  1994  and  1995  would  be 
deemed  to  equal  zero. 

Effective  date 

Effective  upon  the  date  of  enactment. 

Section  13402.  Skilled  Nursing  facility  services 

Present  law 

Pa3rments  for  skilled  nursing  facility  services  are  made  on  a  rea- 
sonable cost  basis,  subject  to  per-diem  cost  limits.  The  limits  must 
be  updated  for  cost  reporting  periods  beginning  on  or  after  October 
1,  1992,  and  every  2  years  thereafter. 

Explanation  of  provision 

The  Secretary  would  be  prohibited  fi'om  applying  an  update  fac- 
tor to  the  cost  limits  for  skilled  nursing  facility  cost  reporting  peri- 
ods beginning  in  fiscal  years  1994  and  1995. 

Effective  date 

Effective  upon  the  date  of  enactment. 

Subchapter  B— Other  Provisions  Relating  to  Part  A 
Section  13411.  Hospital  Wage  Index  Provisions 

Present  law 

A  change  in  classification  of  hospitals  fi'om  one  wage  area  to  an- 
other may  not  result  in  the  reduction  in  the  wage  index  for  a  coim- 
ty  to  an  amount  below  the  level  of  the  rural  wage  index  for  a  State. 
No  similar  protection  applies  in  the  case  of  an  urban  area  with  a 
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wage  index  already  below  the  rural  wage  index  for  a  State,  or  in 
the  case  of  an  urban  area  located  in  a  State  without  any  rural 
areas.  Certain  hospitals  in  rural  counties  adjacent  to  one  or  more 
urban  areas  are  treated  as  part  of  an  urban  area  if  they  otherwise 
meet  certain  requirements  with  respect  to  commuting  standards 
used  in  designating  Metropolitan  Statistical  Areas  or  New  England 
County  Metropolitan  Areas  as  published  in  the  Federal  Register  on 
January  1,  1980. 

Explanation  of  provision 

A  change  in  classification  of  hospitals  from  one  area  to  another 
could  not  result  in  a  reduction  in  the  wage  index  for  an  urban  area 
if  the  area  has  a  wage  index  below  the  rural  wage  index  for  the 
State.  A  change  in  classification  of  hospitals  could  not  result  in  a 
reduction  in  the  wage  index  for  an  urban  area  if  the  area  is  the 
only  urban  area  in  a  State  with  no  rural  areas.  The  January  1, 
1980,  requirements  with  respect  to  commuting  standards  would  be 
replaced  with  the  most  recently  available  standards.  Any  hospital 
qualifying  for  treatment  as  an  urban  county  under  the  1980  stand- 
ards, but  not  meeting  the  most  recent  standards  would  continue  to 
qualify.  The  Secretary  would  be  authorized  to  take  occupational 
mix  into  accoimt  in  the  development  of  guidelines  for  reclassifica- 
tion to  the  extent  the  Secretary  determines  is  appropriate. 

The  Committee  notes  that  in  its  March  1,  1993  Report  and  Rec- 
ommendations to  the  Congress,  the  Prospective  Payment  Assess- 
ment Commission  recommended  a  substantial  revision  to  the  labor 
market  areas  used  in  computing  the  hospital  wage  index  under  the 
prospective  pa3nnent  system  for  inpatient  hospital  services.  The 
Committee  expects  the  Secretary  to  expedite  the  appropriate  re- 
view and  analysis  so  that  this  proposal  may  be  properly  evaluated 
and  considered  for  implementation  as  soon  as  possible. 

Effective  date  ^ 

Effective  on  the  date  of  enactment,  except  that  the  provision  re- 
lating to  urban  areas  with  a  wage  index  below  the  rural  wage 
index  for  the  State  would  be  effective  on  October  1,  1991,  the  provi- 
sion relating  to  commuting  standards  would  be  effective  on  October 
1,  1993,  and  the  provision  relating  to  occupational  mix  would  be  ef- 
fective as  if  included  in  the  Omnibus  Reconciliation  Act  of  1989 
(OBRA  89). 

Section  13412  Hospital  Outlier  Payments 

Present  law 

The  Secretary  of  Health  and  Human  Services  (the  Secretary)  is 
required  to  make  additional  payment  for  outlier  cases,  which  are 
defined  as  those  cases  involving  long  stays  or  extraordinary  costs 
as  compared  to  other  cases  in  the  same  DRG.  In  the  final  rule  for 
fiscal  year  1993  payments  under  the  prospective  payment  system, 
the  Secretary  established  a  new  method  for  computing  outlier  pay- 
ments which  reduced  payments  for  outlier  cases  with  long  lengths 
of  stay,  known  as  day  outliers. 
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Explanation  of  provision 

The  Secretary  would  be  required  to  phase  out  pajnnents  for  day 
outHer  cases  beginning  in  fiscal  year  1995  and  ending  in  fiscal  year 
1998.  The  proportion  of  outlier  payments  calculated  using  the  day 
outher  methodology  in  fiscal  year  1994  would  be  reduced  by  25  per- 
cent for  fiscal  year  1995,  50  percent  for  fiscal  year  1996,  75  percent 
for  fiscal  year  1997,  and  eliminated  beginning  in  fiscal  year  1998. 

Effective  date 

Effective  upon  the  date  of  enactment. 

I  Section  13413.  Essential  Access  Community  Hospital  Amend- 
I  ments 

l!  Present  law 

(a)  OBRA  89  established  the  Essential  Access  Commiinity  Hos- 
pital demonstration  program.  Under  this  program,  up  to  7  States 
may  be  designated  by  the  Secretary  to  receive  grants  to  develop 

ij  rural  health  networks  consisting  of  essential  access  community 
I  hospitals  and  rural  primary  care  hospitals.  Individual  hospitals 
I  may  be  designated  as  essential  access  commimity  hospitals  (EACH) 
and  rural  primary  care  hospitals  (RPCH).  Authorization  of  appro- 
priations for  fiscal  years  1990,  1991,  and  1992  is  $10  million  a  year 
for  grants  to  States  and  $15  million  a  year  for  grants  to  hospitals. 
In  order  to  receive  designation  by  a  State  as  a  rural  primary  care 
hospital,  a  facility  must  meet  certain  criteria,  including  a  require- 
ment that  inpatient  stays  not  exceed  72  hours. 

(b)  The  Secretary  of  Health  and  Hxmian  Services  is  required  to 
make  grants  to  up  to  seven  States  to  participate  in  the  EACH  pro- 
gram. 

(I  (c)  The  Secretary  may  designate  an  urban  hospital  as  an  essen- 
'  tial  access  community  hospital  if  it  meets  the  criteria  for  designa- 
tion as  a  rural  referral  center. 

(d)  The  Secretary  may  designate  a  hospital  as  an  essential  access 
community  hospital  if  it  is  located  in  a  State  receiving  an  EACH 
program  grant. 

(e)  Rural  primary  care  hospitals  are  required  to  have  written 
policies  governing  the  provision  of  services,  and  have  a  physician, 
physician  assistant,  or  nurse  practitioner  responsible  for  the  execu- 
tion of  those  policies. 

if)  A  rural  primary  care  hospital  may  not  provide  more  than  6 
inpatient  beds,  meeting  such  conditions  as  the  Secretary  may  es- 
tablish. RPCHs  are  authorized  to  maintain  "swing  beds"  as  skilled 
nursing  beds  or  to  operate  a  distinct-part  skilled  nursing  facility. 

(g)  Medicare  inpatient  hospital  benefits  are  subject  to  the  inpa- 
tient hospital  deductible  and  to  coinsurance  after  60  days  of  hos- 
pitalization during  a  spell  of  illness. 

(h)  Payments  for  outpatient  services  in  a  rural  primary  care  hos- 
pital prior  to  1993  are  determined  either  by  a  cost-based  facility  fee 
or  an  all-inclusive  rate,  as  elected  by  the  RPCH.  The  Secretary  is 
required  to  develop  and  implement  by  January  1,  1993  a  prospec- 
tive payment  system  for  outpatient  services  provided  in  an  RPCH. 
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Explanation  of  provision 

(a)  Authorization  for  appropriations  would  be  continued  at  cur- 
rent levels  ($10  million  a  year  for  grants  to  States  and  $15  million 
a  year  for  grants  to  hospitals)  through  fiscal  year  1995.  The  length 
of  stay  requirement  for  State  designation  of  rural  primary  care  hos- 
pitals would  be  modified  to  provide  that  no  patient  may  be  admit- 
ted imless  the  attending  physician  certifies  that  the  patient  may 
reasonably  be  expected  to  be  discharged  or  transferred  within  72 
hours,  and  that  the  facility  may  not  provide  surgery  or  other  serv- 
ices requiring  general  anesthesia  (other  than  procedures  approved 
for  performance  on  an  ambulatory  basis)  unless  the  attending  phy- 
sician certifies  that  the  risk  of  transfer  to  another  facility  for  the 
services  outweighs  the  benefits.  The  Secretary  would  be  authorized 
to  terminate  the  designation  of  a  rural  primary  care  hospital  whose 
average  length  of  stay  (not  counting  longer  stays  during  periods  of 
inclement  weather  or  other  emergencies)  exceeds  72  hours.  The 
General  Accounting  Office  would  report  to  the  Congress,  within  2 
years  after  enactment,  on  the  application  and  impact  of  the 
changes  in  length-of-stay  requirements. 

(b)  The  number  of  States  eligible  for  grants  imder  the  EACH  pro- 
gram would  be  increased  from  seven  to  nine.  The  Committee  antici- 

Eates  that  the  Secretary  will  designate  additional  States  on  the 
asis  of  applications  received  in  response  to  the  initial  solicitation 
and  the  evaluation  performed  by  the  Department  in  response  to 
those  applications. 

(c)  The  Secretary  would  be  authorized  to  designate  an  urban  hos- 
pital as  an  essential  access  community  hospital  if  the  hospital  oth- 
erwise meets  the  criteria  for  designation.  However,  urban  hospitals 
would  not  be  eligible  for  a  change  in  Medicare  payment  as  a  result 
of  the  designation. 

(d)  A  State  receiving  a  grant  under  the  EACH  program  could 
designate  a  facility  in  an  adjoining  State  as  an  essential  access 
community  hospital  or  a  rural  primary  care  hospital  if  the  facility 
is  otherwise  eligible  for  designation.  The  Secretary  would  be  au- 
thorized to  designate  a  facility  as  an  essential  access  community 
hospital  or  a  rural  primary  care  hospital  if  the  facility  is  not  in  a 
State  receiving  an  EACH  program  grant  and  if  the  facility  is  a 
member  of  a  rural  health  network  of  a  State  receiving  a  grant. 

(e)  The  requirements  for  written  policies  and  procedures  and  the 
supervision  of  those  procedures  in  rural  primary  care  hospitals 
would  be  amended  to  clarify  that  the  requirements  are  similar  to 
those  for  hospitals.  Specifically,  rural  primary  care  hospitals  would 
be  required  to  appoint  a  physician,  as  defined  in  section  1861(r)(l) 
of  the  Social  Security  Act,  to  supervise  the  implementation  of  the 
policies. 

(f)  A  rural  primary  care  hospital  that  had  a  swing-bed  agreement 
at  the  time  of  designation  would  be  authorized  to  provide  swing- 
bed  services  up  to  the  hospital's  licensed  acute  care  bed  capacity 
at  the  time  of  conversion,  minus  the  number  of  inpatient  beds  re- 
tained by  the  rural  primary  care  hospital.  The  Committee  recog- 
nizes that  the  statutory  criteria  regarding  designation  of  a  rural 
primary  care  hospital  are  based  on  the  expectation  that  the  RPCH 
will  have  a  limited  number  of  inpatient  beds,  and  expects  that  in 
cases  where  the  RPCH  has  a  substantially  greater  number  of  pa- 
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tients,  the  Secretary  may  impose  additional  standards  with  respect 
to  staffing  or  other  requirements  comparable  to  those  applicable  to 
skilled  nursing  facilities. 

(g)  The  applicability  of  the  inpatient  hospital  deductible  and  coin- 
surance to  stays  in  rural  primary  care  hospitals  would  be  clarified. 

(h)  The  Secretary  would  be  required  to  implement  a  prospective 
payment  system  for  outpatient  RPCH  services  by  January  1,  1996. 
The  election  of  payment  alternatives  would  continue  until  the  Sec- 
retary implemented  the  new  system.  Payment  for  outpatient  rural 
primary  care  hospital  services  would  be  made  without  regard  to 
lesser-of-cost-or-charges  limits.  Minor  drafting  errors  would  be  cor- 
rected. 

Effective  date 

Effective  upon  the  date  of  enactment. 

Section  13414.  Rural  Health  Transition  Grant  Program  Ex- 
tension 

Present  law 

OBRA  87  instituted  a  program  of  grants  to  assist  rural  hospitals 
with  fewer  than  100  beds  in  developing  and  implementing  projects 
to  modify  the  type  and  extent  of  services  they  provide.  Grants  may 
be  used  to  develop  health  systems  with  other  providers,  diversify 
services,  recruit  physicians,  improve  management  systems,  and 
provide  instruction  and  consultation  via  telecommunications  to 
physicians  in  manpower  shortage  areas.  The  program  is  authorized 
at  $25  miUion  per  year  for  fiscal  years  1990,  1991,  and  1992. 

Explanation  of  provision 

Appropriations  for  the  rural  health  transition  grant  program 
would  be  authorized  at  $30  million  a  year  for  fiscal  years  1993 
through  1997. 

Effective  date 

Effective  upon  the  date  of  enactment. 

Section  13415.  Regional  Referral  Center  Extension 

Present  law 

Hospitals  in  rural  areas  meeting  certain  criteria  may  be  classi- 
fied as  regional  referral  centers  and  receive  pa5nnent  based  on  the 
prospective  pa3anent  system  standardized  amount  for  hospitals  in 
"other  urban"  areas  (those  with  less  than  1  million  people)  rather 
than  the  standardized  amoimt  for  rural  areas.  OBRA  89  provided 
that  hospitals  classified  as  regional  referral  centers  on  September 
30,  1989,  would  retain  such  status  through  cost  reporting  periods 
beginning  before  October  1,  1992.  Beginning  on  October  1,  1994, 
pa3rments  to  hospitals  in  rural  areas  will  be  based  on  the  same 
standardized  amount  as  payments  to  hospitals  in  "other  urban" 
areas. 

Explanation  of  provision 

All  hospitals  classified  as  regional  referral  centers  on  September 
30,  1992,  would  retain  such  status  through  September  30,  1994. 
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The  Secretary  would  be  required  to  make  a  lump  sum  payment  to 
these  hospitals  for  the  additional  pa3nnents  that  would  have  been 
made  had  they  not  lost  classification  as  regional  referral  centers. 
Hospitals  to  which  this  provision  applies  that  lost  regional  referral 
center  status  as  a  result  of  a  favorable  reclassification  decision  by 
the  Medicare  Geographic  Classification  Review  Board  for  fiscal 
years  1993  or  1994  would  have  the  opportunity  to  decline  the  re- 
classification and  retain  referral  center  status. 

Effective  date 

Effective  as  if  included  in  OBRA  1989. 

Section  13416.  Small,  Medicare  Dependent,  Rural  Hospital 
Payment  Extension 

Present  law 

OBRA  89  provides  for  special  payment  for  rural  hospitals  quali- 
fying as  Medicare  dependent  hospitals  (MDHs).  In  order  to  qualify 
for  MDH  status,  a  hospital  must  be  located  in  a  rural  area,  have 
no  more  than  100  beds,  and  have  had  at  least  60  percent  of  its  in- 
patient days  or  discharges  attributed  to  Medicare  patients  during 
the  cost  reporting  period  beginning  during  fiscal  year  1987.  MDHs 
are  eligible  for  pajmaent  under  the  same  rules  as  sole  community 
hospitals  for  cost  reporting  periods  beginning  on  or  after  April  1, 
1990  and  ending  before  April  1,  1993.  Beginning  on  October  1, 
1994,  pajnnents  to  all  hospitals  in  rural  areas  will  be  based  on  the 
same  standardized  amount  as  pa3nnent  to  hospitals  in  "other 
urban"  areas  (those  with  less  than  1  million  people). 

Explanation  of  provision 

Special  payments  for  small  rural.  Medicare  dependent  hospitals 
would  be  continued  for  discharges  occurring  through  September  30, 
1994,  on  a  phase-down  basis.  For  discharges  occurring  during  cost 
reporting  periods  beginning  on  or  after  April  1,  1990,  and  before 
April  1,  1993,  existing  MDH  payments  would  apply.  For  discharges 
occurring  during  any  cost  reporting  period  beginning  on  or  after 
April  1,  1993,  through  September  30,  1994,  an  MDH  would  receive 
50  percent  of  the  difference  between  their  pa5nnent  under  the  exist- 
ing MDH  rules  and  the  payment  regularly  provided  under  the  pro- 
spective pa3nnent  system.  The  Secretary  would  be  required  to  make 
a  lump  sum  payment  to  these  hospitals  for  the  additional  pa3nnents 
that  would  have  been  made  had  they  not  lost  classification  as  Med- 
icare Dependent  hospitals.  Hospitals  that  lost  MDH  status  as  a  re- 
sult of  a  favorable  reclassification  decision  by  the  Medicare  Geo- 
graphic Classification  Review  Board  for  fiscal  years  1993  or  1994 
would  be  offered  the  opportunity  to  decline  the  reclassification  and 
retain  Medicare  dependent  hospital  status. 

Effective  date 
Effective  upon  the  date  of  enactment. 
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Section  13417.  Extension  Of  Regional  Floor 

Present  law 

For  discharges  occurring  beginning  on  or  after  April  1,  1988,  and 
ending  on  September  30,  1993,  pajnnents  to  prospective  pa3mient 
system  hospitals  in  census  regions  for  which  the  regional  standard- 
ized amoimt  is  higher  than  the  national  standardized  amount  are 
equal  to  85  percent  of  the  regional  amount  and  15  percent  of  the 
national  amount. 

Explanation  of  provision 

The  regional  floor  provision  would  be  extended  through  fiscal 
year  1996. 

Effective  date 

Effective  upon  the  date  of  enactment. 

Section  13418.  Rural  Demonstration  Extension 

Present  law 

OBRA.  90  gave  the  Secretary  authority  to  waive  such  provisions 
of  Title  XVIII  as  necessary  in  order  to  conduct  any  demonstration 
project  of  limited-service  rural  hospitals  with  respect  to  which  the 
Secretary  has  entered  into  an  agreement  prior  to  enactment  of 
OBRA.89. 

Explanation  of  provision 

The  Secretary  would  be  required  to  continue  any  such  dem- 
onstration projects  at  least  through  December  31,  1995. 

Effective  date 

Effective  upon  the  date  of  enactment. 

Section  13419.  Hemophilia  Pass-Through  Extension  - 

Present  law 

The  costs  of  administering  blood  clotting  factor  to  Medicare  bene- 
ficiaries with  hemophilia  who  are  admitted  for  hospital  stays  are 
not  reimbursed  as  part  of  the  DRG  pajnnent,  but  are  separately  re- 
imbursed. Additional  payments  were  applied  to  clotting  factor  fur- 
nished between  June  19,  1990,  and  December  19,  1991. 

Explanation  of  provision 

Additional  payments  for  hemophilia  clotting  factor  would  be  ex- 
tended for  clotting  factor  furnished  through  September  30,  1994. 
The  Committee  expects  that  those  hospitals  affected  by  this  provi- 
sion will  identify  to  their  fiscal  intermediary  those  discharges  oc- 
curring prior  to  enactment  of  this  provision  for  which  additional 
payments  for  clotting  factor  would  apply. 

Effective  date 

Effective  as  if  included  in  OBRA  1989. 
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Section  13420.  State  Hospital  Payment  Programs 

Present  law 

Under  Section  1814(b)  of  the  Social  Security  Act,  the  Secretary 
may  provide  that  Medicare  pa5nnents  to  hospitals  in  a  State  be 
made  in  accordance  with  a  State  hospital  reimbursement  system 
meeting  certain  standards.  The  State  system  must  meet  require- 
ments pertaining  to  the  rate  of  increase  in  hospital  costs  per  ad- 
mission for  Medicare  beneficiaries  occurring  xmder  the  State  sys- 
tem relative  to  the  national  average. 

Explanation  of  provision 

In  the  case  of  a  State  with  a  Medicare-approved  payment  system 
under  section  1814(b),  no  provision  of  law  would  be  construed  as 
preventing  the  system  from  providing  that  pa)nnent  for  services 
covered  under  the  State  system  be  made  on  the  basis  of  rates  pro- 
vided for  under  the  system.  The  State  program  would  continue  to 
be  required  to  meet  the  standards  for  Medicare-approved  payment 
systems  under  section  1814. 

Effective  date      v  ■ 

Effective  upon  the  date  of  enactment. 

Section  13421.  Psychology  Services  In  Hospitals 

Present  law 

Clinical  psychologists  are  authorized  to  provide  qualified  psychol- 
ogist services  to  Medicare  beneficiaries.  In  order  to  participate  in 
Medicare,  hospitals  must  require  that  all  Medicare  patients  are 
under  the  care  of  a  physician,  defined  to  include  doctors  of  medi- 
cine, osteopathy,  dentists,  podiatrists,  chiropractors,  and  optom- 
etrists practicing  within  the  scope  of  State  law.  Certain  States  au- 
thorize psychologists  to  supervise  the  care  of  inpatients  receiving 
psychologist  services. 

Explanation  of  provision 

In  a  State  in  which  such  supervision  is  authorized  by  State  law, 
the  care  of  hospital  inpatients  receiving  qualified  psychologist  serv- 
ices could  be  supervised  by  a  clinical  psychologist  with  respect  to 
such  services  to  the  extent  permitted  by  State  law. 

Effective  date 
Effective  upon  the  date  of  enactment. 

Section  13422.  Graduate  Medical  Education  Payments  in 
Hospital-Owned  Community  Health  Centers 

Present  law 

Additional  payments  to  hospitals  for  the  indirect  costs  of  medical 
education  are  based  on  the  ratio  of  interns  and  residents  at  the 
hospital  to  the  number  of  beds  in  the  hospital.  Interns  and  resi- 
dents training  in  a  hospital  outpatient  department  are  included  for 
purposes  of  determining  the  ratio. 
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Explanation  of  provision 

Services  of  an  intern  or  resident  in  a  community  health  center 
(as  defined  in  the  PubHc  Health  Service  Act)  that  is  wholly  owned 
or  controlled  by  a  hospital  would  be  counted  for  purposes  of  deter- 
mining the  hospital's  intern  and  resident-to-bed  ratio  if  the  hos- 
pital incurs  all  or  substantially  all  of  the  cost  of  such  services. 

Effective  date 

.  Effective  upon  the  date  of  enactment. 

Section  13423.  Treatment  of  Certain  Military  Facilities 

Present  law 

Other  than  Indian  Health  Service  hospitals,  hospitals  owned  by, 
or  under  contract  to,  the  Federal  government  are  not  eligible  for  re- 
imbursement under  Medicare.  Uniformed  services  treatment  facili- 
ties are  private  hospitals  under  contract  to  the  federal  government 
and  are  not  eligible  for  reimbursement  under  Medicare  for  services 
provided  to  individuals  eligible  for  Department  of  Defense  health 
programs.  The  Assistant  Secretary  of  Defense  for  Health  Affairs 
has  been  directed  to  prepare  a  report  on  joint  military/civilian 
health  centers. 

Explanation  of  provision 

The  Secretary  would  be  prohibited  from  taking  action  to  recover 
certain  amounts  paid  by  Medicare  to  uniformed  services  treatment 
facilities  lq  Boston,  Baltimore,  and  Seattle  for  services  that  were 
provided  between  October  1,  1986,  and  December  31,  1989,  to 
members  of  the  uniformed  services  or  their  dependents  who  were 
also  eligible  for  Medicare  except  to  the  extent  that  funds  are  made 
available  for  that  purpose  under  the  fiscal  year  1993  Department 
of  Defense  Appropriations  Act.  The  Secretary,  in  consultation  with 
the  Secretary  of  Defense  and  the  Secretary  of  Veterans  Affairs, 
would  be  required  to  conduct  a  study  of  the  feasibility  and  desir- 
ability of  establishing  joint  medical  facilities  among  the  Depart- 
ment of  Defense,  Department  of  Veterans  Affairs,  and  other  public 
and  private  entities  and  report  to  Congress  by  October  1,  1993.  The 
study  would  include  an  assessment  of  the  need  to  make  changes  in 
the  Medicare  and  Medicaid  programs  in  order  to  facilitate  the  es- 
tabhshment  of  such  joint  medical  facilities.  The  Committee  is  par- 
ticularly interested  in  an  assessment  of  the  feasibility  of  developing 
a  joint  facility  including  Highland  General  Hospital  and  Oak  Knoll 
Naval  Hospital  in  Oakland,  California. 

Effective  date 

Effective  upon  the  date  of  enactment. 

Section  13424.  Epilepsy  DRG 

Present  law 

The  Secretary  is  required  to  establish  and  maintain  classifica- 
tions of  inpatient  hospital  discharges  by  diagnosis  related  group 
(DRG)  and  a  methodology  for  classifying  specific  hospital  dis- 
charges within  these  groups. 
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Explanation  of  provision 

The  Secretary  would  be  required  to  (1)  complete  the  appropriate 
analyses  of  Medicare  inpatient  claims  data  for  patients  with  intrac- 
table epilepsy  admitted  to  the  hospital  for  a  comprehensive  medical 
evaluation  including  intensive  neurodiagnostic  monitoring  and  (2) 
determine  the  most  appropriate  mechanism  to  account  for  the  re- 
source requirements  of  these  patients  beginning  with  discharges  oc- 
curring during  fiscal  year  1995.  In  carrying  out  these  requirements, 
the  Secretary  would  be  required  to  consult  with  the  Prospective 
Pajnnent  Assessment  Commission  and  national  organizations  that 
represent  individuals  with  epilepsy  or  those  who  provide  special- 
ized medical  services  to  such  individuals. 

Effective  date 

Effective  upon  the  date  of  enactment. 

Section  13425.  Skilled  Nursing  Facility  Wage  Index 

Present  law 

Skilled  nursing  facilities  are  reimbursed  on  a  reasonable  cost 
basis,  subject  to  per-diem  limits.  The  limits  are  adjusted  to  reflect 
differences  in  area  wages.  In  applying  the  wage  index  adjustment, 
the  Secretary  currently  uses  a  wage  index  based  on  wage  data  col- 
lected from  hospitals.  In  its  March  1,  1992,  Report  and  Rec- 
ommendations to  the  Congress,  the  Prospective  Payment  Assess- 
ment Commission  recommended  that  the  Secretary  collect  data  on 
employee  compensation  and  paid  hours  of  employment  for  nursing 
facilities  for  the  purpose  of  implementing  a  nursing  facility  wage 
index  to  adjust  Medicare  skilled  nursing  facility  payments. 

Explanation  of  provision 

The  Secretary  would  be  required  to  begin  collecting  the  data  nec- 
essary to  compute  a  wage  index  based  on  wages  specific  to  skilled 
nursing  facilities  within  1  year  of  enactment.  The  Prospective  Pay- 
ment Assessment  Commission  would  be  required  to  study  and  re- 
port by  March  1,  1994  on  the  impact  of  applying  routine  per-diem 
cost  limits  on  a  regional  basis. 

Effective  date 

Effective  upon  the  date  of  enactment. 

Section  13426.  Hospice  Notification  to  Beneficiaries 

Present  law 

Medicare  beneficiaries  who  are  certified  as  terminally  ill  by  a 
physician  may  elect  to  receive  hospice  benefits  in  lieu  of  other  Med- 
icare covered  services.  Skilled  nursing  facilities  (SNFs)  are  re- 
quired to  provide  each  resident  at  the  time  of  admission  with  a 
written  statement  of  rights.  SNFs  must  also  inform  each  resident 
of  services  available  and  of  the  related  charges  for  services,  includ- 
ing any  charges  not  covered  under  Medicare  or  by  the  facility's 
basic  per  diem  charge. 

Hospitals  are  required  to  meet  Medicare  conditions  of  participa- 
tion in  order  to  receive  reimbursement  for  treatment  of  Medicare 
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beneficiaries.  Conditions  of  participation  for  discharge  planning  in 
hospitals  require  an  evaluation  of  a  patient's  likely  need  for  appro- 
priate post-hospital  services  and  the  availability  of  those  services. 

Explanation  of  provision 

Skilled  nursing  facilities  would  be  required  to  inform  bene- 
ficiaries of  the  hospice  benefit  \inder  Medicare,  if  a  Medicare-par- 
ticipating hospice  is  located  in  the  geographic  area  of  the  SNF  or 
it  is  common  medical  practice  to  refer  patients  to  hospices  out  of 
the  area.  SNFs  would  be  reqmred  to  provide  the  information  to  all 
beneficiaries  at  the  time  of  admission  as  part  of  the  oral  and  writ- 
ten statement  of  rights. 

Hospital  conditions  of  participation  with  respect  to  discharge 
planning  would  be  modified  to  require  an  evaluation  of  a  patient's 
,  likely  need  for  appropriate  post-hospital  services,  including  hospice 
ji  services,  and  the  availability  of  those  services. 

j  Effective  date 

li  The  provision  would  apply  to  services  furnished  on  or  after  the 
first  day  of  the  first  month  beginning  more  than  1  year  after  the 
date  of  enactment. 

!  Section  13427.  Part  A  Premium 

Present  law 

In  general,  individuals  become  entitled  to  benefits  imder  Medi- 
care Part  A  when  they  reach  age  65  and  are  also  eligible  for 
monthly  Social  Security  retirement  or  survivor  benefits  or  railroad 
retirement  benefits.  Individuals  ages  65  or  over  who  are  not  enti- 
h  tied  to  benefits  under  Part  A  may  enroll  in  the  program  if  they  pay 
a  monthly  premium.  The  monthly  premium  is  based  upon  the  actu- 
arial value  of  benefits  under  Part  A. 

f   Explanation  of  provision 

The  Part  A  premium  would  be  reduced,  on  a  phased-in  basis,  for 
individuals  with  credits  for  30  or  more  quarters  paid  into  the  Social 
Security  system,  and  the  spouses  of  such  individuals.  The  Part  A 
premium  would  be  reduced  by  25  percent  in  1994,  by  30  percent 
in  1995,  by  35  percent  1996,  by  40  percent  in  1997  and  by  45  per- 
cent in  1998  and  subsequent  years.  The  reduction  in  Part  A  pre- 
mium payments  would  also  apply  to  the  surviving  spouse,  or  di- 
vorced spouse  of  an  individual  who  had  at  least  30  quarters  of  cov- 
erage under  the  Social  Security  system. 

Effective  date 

Effective  for  premiums  paid  on  or  after  January  1,  1994. 

Section  13428.  Periodic  Updates  to  Salary  Equivalency 
Guidelines  for  Physical  Therapy  and  Respiratory  Ther- 
apy Services 

Present  law 

Skilled  nursing  facilities  and  other  providers  may  provide  phys- 
ical, respiratory  and  other  therapy  services  to  patients  by  contract- 
ing with  independent  therapists  or  companies  that  employ  such 
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therapists.  Medicare  reimbursement  is  limited  to  no  more  than 
what  Medicare  would  pay  if  the  therapist  was  on  salary  as  an  em- 
ployee of  the  provider.  Salary  equivalency  guidelines,  developed  by 
HCFA  to  determine  Medicare  reimbursement  for  physical  and  re- 
habilitation therapy  provided  imder  such  arrangements,  are  cur- 
rently based  upon  1982  data. 

Explanation  of  provision 

The  Secretary  would  be  required  to  recalculate  and  issue  up- 
dated salary  equivalency  guidelines  for  physical  and  respiratory 
therapy  services,  based  upon  data  appropriate  for  services  provided 
in  nursing  homes,  using  timely  and  accurate  data.  The  updated 
guidelines  should  be  issued  by  no  later  than  December  31,  1993, 
effective  for  cost  reporting  periods  beginning  on  or  after  July  1, 
1993,  and  every  3  years  thereafter. 

Effective  date 

Effective  upon  date  of  enactment. 

Section  13429.  Extension  of  Application  Deadline  for  Certain 
Reclassified  Hospitals 

Present  law 

Hospitals  may  apply  to  the  Medicare  Geographic  Reclassification 
Review  Board  for  a  change  in  geographic  classification  under  the 
prospective  pa)niient  system.  Hospitals  requesting  a  change  for 
pajonents  in  a  fiscal  year  must  submit  an  application  to  the  Board 
not  later  than  the  first  day  of  the  preceding  fiscal  year. 

Explanation  of  provision 

Hospitals  that  have  been  reclassified  from  urban  to  rural  as  a  re- 
sult of  revisions  to  the  Metropolitan  Statistical  Area  definitions  is- 
sued by  the  Office  of  Management  and  Budget  on  December  28, 
1992  may  submit  applications  for  reclassification  in  fiscal  year 
1994  to  the  Medicare  Geographic  Classification  Review  Board.  Ap- 
plications must  be  submitted  not  later  than  60  days  after  enact- 
ment. 

Effective  date 

Effective  upon  the  date  of  enactment. 

Section  13430.  Clarification  of  DRG  Payment  Window  Ex- 
pansion 

Present  law 

Services  provided  by  a  hospital  (or  an  entity  wholly  owned  or  op- 
erated by  the  hospital)  to  an  inpatient  of  a  hospital  during  the  3 
days  prior  to  admission  are  not  separately  reimbursed  under  part 
B  of  Medicare  if  they  are  diagnostic  services  or  otherwise  related 
to  the  admission. 

Explanation  of  provision 

The  DRG  window  provision  would  not  apply  to  hospitals  that  are 
not  paid  on  the  basis  of  diagnosis  related  groups  (DRGs).  Other 
minor  technical  corrections  would  be  made  to  Part  A. 
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Effective  date 

Effective  upon  the  date  of  enactment. 

Chapter  2.  Provisions  Relating  to  Part  B 

Subchapter  A— Elimination  of  Inflation  Update 

Section  13431.  Eliminating  the  Inflation  Updates  for  Physi- 
cian and  Related  Professional  Services 

Present  law 

Under  current  law,  pa3niients  for  services  covered  under  Part  B 
are  generally  updated  each  year  by  an  inflation  index. 

Prior  to  1984,  physician  fees  were  updated  annually  by  the  Medi- 
care Economic  Index  (MEI).  The  MEI  measures  inflation  in  the  cost 
of  providing  physician  services.  From  1984  through  1991,  the  MEI 
update  was  generally  set  in  reconciliation  legislation.  The  MEI  is 
currently  estimated  to  be  2.7  percent  for  1994  and  2.6  percent  for 
1995. 

Beginning  in  1992,  Medicare  fees  for  physician  services  are  up- 
dated annually  by  the  Medicare  Volume  Performance  Standard 
(MVPS)  system.  Under  this  policy,  goals  are  established  prospec- 
tively each  fiscal  year  for  Medicare  expenditures  for  physician  serv- 
ices. Separate  goals  are  set  for  surgical  and  non-surgical  services. 

Following  the  close  of  the  fiscal  year,  claims  data  are  reviewed 
to  determine  whether  surgical  and  non-surgical  expenditures  for 
physician  spending  was  less  than  or  more  than  their  respective  tar- 
gets. If  a  target  is  exceeded,  the  update  for  services  within  the  cat- 
egory is  equal  to  the  MEI  reduced  by  the  percentage  by  which  the 
target  is  exceeded.  If  expenditures  are  less  than  the  established 
target,  the  update  is  the  MEI  increased  by  the  increased  percent- 
age by  which  expenditures  in  the  category  are  below  the  target. 

Explanation  of  provision 

The  Medicare  Economic  Index  (MEI)  would  be  deemed  to  be  zero 
for  1994  and  1995.  Physician  fees  still  would  be  adjusted  by  the 
percentage  by  which  spending  under  the  Medicare  Volume  Per- 
formance Standard  system  is  above  or  below  the  goals  established. 

Effective  date 

Applies  to  services  furnished  on  or  after  January  1,  1994. 

Section  13432.  Eliminating  the  Cost-of-living  Adjustments 
for  Certain  Items  and  Services 

Present  law 

Fees  for  clinical  laboratory  services,  durable  medical  equipment 
(DME),  orthotics  and  prosthetics  are  updated  annually  by  the 
consumer  price  index  (CPI-U).  The  CPI-U  is  currently  estimated 
to  be  2.6  percent  for  1994  and  2.6  percent  for  1995. 

Payments  and  payment  limits  for  certain  other  services  reim- 
bursed on  a  reasonable  charge  basis  are  also  subject  to  an  annual 
update  by  either  the  MEI  or  CPI-U. 
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Explanation  of  provision 

The  consumer  price  index  (CPI-U)  would  be  deemed  to  be  zero 
for  the  purposes  of  updating  these  fees  in  1994  and  1995. 

Payments  for  other  services  subject  to  either  MEI  or  CPI-U  up- 
dates would  be  zero  in  1994  and  1995. 

Effective  date  ;  , 

Applies  to  services  furnished  on  or  after  January  1,  1994. 

Section  13433.  Ambulatory  Surgical  Centers  (ASCs) 

Present  law 

Payments  for  services  in  ASCs  do  not  have  a  statutory  annual 
update.  However,  the  Secretary  has  generally  provided  for  an  up- 
date equal  to  the  CPI-U  \inder  the  Secretary's  general  authority 
for  determining  reasonable  costs  and  charges. 

Explanation  of  provision 

Pa3nnents  for  services  in  ASCs  would  not  be  updated  in  1994  and 
1995. 

Effective  date 

Applies  to  services  furnished  on  or  after  January  1,  1994. 
Section  13434.  Other  Items  and  Services  Under  Part  B 

Present  law 

Other  Part  B  services  are  subject  to  payment  screens  or  payment 
caps  that  are  used  to  determine  reasonable  costs  or  reasonable 
charges.  These  are  updated  annually  according  to  a  variety  of  dif- 
ferent rules. 

Explanation  of  provision 

All  other  payment  screens,  used  to  determine  reasonable  costs  or 
reasonable  charges  would  not  be  updated  in  1994  and  1995.  Serv- 
ices affected  would  include  services  in  Federally  Qualified  Health 
Centers,  and  ambulance  services. 

Effective  date 

Applies  to  services  furnished  on  or  after  January  1,  1994. 
Subchapter  B— Physician  Services 

Section  13441.  Reinstating  Separate  Payment  for  the  Inter- 
pretation of  Electrocardiograms  (EKGs) 

Present  law 

OBRA  90  eliminated  separate  payments  for  interpretation  of 
EKGs  performed  or  ordered  to  be  performed  as  part  of,  or  in  con- 
junction with,  a  medical  visit  or  consultation,  effective  January  1, 
1992. 

Explanation  of  provision 

The  OBRA  90  prohibition  on  separate  payments  for  interpreta- 
tion of  EKGs  would  be  repealed.  Separate  fee  schedule  payment 
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amounts  for  interpreting  EKGs  in  all  settings  would  be  established. 
The  proposal  provides  for  several  adjustments  to  the  fee  schedule 
in  order  to  comply  with  budget  neutrality  rules. 

The  Secretary  would  subtract  the  relative  value  xmits  for  EKG 
interpretation  that  were  bundled  into  medical  visits  and  consulta- 
tion relative  values  for  1992. 

The  Secretary  would  be  required  to  reduce  the  relative  value  for 
all  services  (except  anesthesia  services)  by  the  percentage  the  Sec- 
retary determines  necessary  so  that  beginning  in  1996  expendi- 
tures under  the  fee  schedule  would  not  exceed  those  which  would 
have  been  made  in  the  absence  of  this  provision.  For  anesthesia 
services,  the  appropriate  adjustment  is  made  to  the  conversion  fac- 
tor. According  to  the  most  recent  information  available,  this  reduc- 
tion is  estimated  to  be  0.37  percent;  the  reduction  would  apply  only 
to  services  paid  at  the  full  fee  schedule. 

HCFA  would  also  make  an  adjustment  to  the  historical  payment 
basis  in  the  fee  schedule  to  account  for  the  fact  that  more  EKG  in- 
terpretations would  be  paid  at  the  full  fee  schedule  amount  than 
medical  visits  and  consultations  during  the  transition.  For  services 
in  transition  to  the  fee  schedule,  the  estimated  reduction  is  0  84 
percent  in  1994,  and  0.6  percent  in  1995. 

The  Committee  is  concerned  that  restoring  separate  payment  for 
EKG's  will  adversely  affect  the  adequacy  of  pa5anents  to  emergency 
physicians.  The  Committee  urges  HCFA,  when  implementing  this 
provision,  to  reexamine  the  issue  of  providing  payment  to  emer- 
gency physicians  for  the  interpretation  of  EKG's  provided  in  emer- 
gency rooms. 

Effective  date 

Applies  to  services  furnished  on  or  after  January  1,  1994. 

Section  13442.  Payments  for  New  Physicians  and  Practition- 
ers 

Present  law 

New  physicians  and  practitioners  receive  reduced  payments  dur- 
ing their  first  4  years  of  practice.  These  reductions  were  imposed 
on  the  first  2  years  of  practice  by  OBRA  87  and  extended  to  the 
third  and  fourth  years  of  practice  in  OBRA  90.  Pa5anents  are  80 
percent  of  the  amount  otherwise  recognized  during  the  first  year  of 
practice,  85  percent  during  the  second  year,  90  percent  during  the 
third  year,  and  95  percent  during  the  fourth  year.  These  reductions 
apply  to  pa3anents  under  the  fee  schedule,  prevailing  charges,  or 
other  fee  schedule  payment  amounts. 

Explanation  of  provision 

The  reductions  in  payments  to  new  physicians  and  practitioners 
would  be  repealed. 

The  Secretary  would  reduce  the  following  values  and  amounts  for 
1994  (to  be  applied  for  that  year  and  subsequent  years)  so  that 
Part  B  expenditures  would  not  exceed  the  amount  of  expenditures 
that  would  have  been  made  in  the  absence  of  this  provision.  The 
specified  values  and  amoimts  are:  (i)  the  relative  values  for  services 
(except  for  anesthesia  services,  where  the  reduction  would  be  ap- 
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plied  to  the  conversion  factor);  (ii)  the  historical  pajnnent  portion 
of  the  1994  transition  payments;  and  (iii)  the  prevailing  charge  or 
fee  schedule  amounts  to  be  applied  for  services  of  a  health  care 
practitioner  (as  that  term  was  defined  before  enactment  of  this 
Act). 

Effective  date 

Applies  to  services  furnished  on  or  after  January  1,  1994. 

Section  13443.  Retaining  Payment  for  Actual  Anesthesia 
Time 

Present  law 

Anesthesia  services  are  paid  on  the  basis  of  a  fee  schedule.  One 
component  of  the  fee  schedule  is  actual  time  spent  administering 
anesthesia.  In  the  proposed  rule  implementing  the  RBRVS  physi- 
cian fee  schedule,  the  Health  Care  Financing  Administration  an- 
nounced its  intention  to  eliminate  the  use  of  actual  time  and  sub- 
stitute average  time.  The  final  rule  stated  that  actual  time  would 
continue  to  be  used  temporarily  while  other  methods  of  accoxmting 
for  time  in  the  payment  of  anesthesia  services  were  being  analyzed. 

Explanation  of  provision 

The  Secretary  could  not  change  the  methodology  of  calculating 
anesthesia  time  in  the  fee  schedules  for  anesthesia  services  from 
the  methodology  that  applied  as  of  January  1,  1992. 

Effective  date 

Effective  upon  the  date  of  enactment. 

Section  13444.  Geographic  Adjustment  Refinements 

Present  law 

(a)  Use  of  More  Recent  Data. — One  of  the  components  of  the  Med- 
icare fee  schedule  for  physicians*  services  is  a  geographic  cost  of 
practice  index  (GPCI),  which  is  designed  to  measure  local  vari- 
ations in  the  costs  of  practicing  medicine.  HCFA  has  previously  in- 
dicated that  they  intend  to  revise  the  GPCI  by  1995.  The  current 
index  is  based  in  part  on  1980  data  from  the  Bureau  of  Census. 

(b)  Development  of  Criteria  for  Use  in  Determining  Payment  Lo- 
calities.— Geographic  adjustments  for  physician  payments  are 
based  on  geographic  localities.  In  general,  the  current  localities 
were  defined  when  Medicare  was  initially  established  in  1965,  and 
have  not  been  significantly  revised  since  then. 

Explanation  of  provision 

(a)  Use  of  More  Recent  Data. — ^The  Secretary  would  review  and 
revise  the  geographic  practice  cost  index  by  not  later  than  January 
1,  1995  using  the  most  recent  data  on  practice  expenses,  mal- 
practice expenses  and  physicians'  work  effort.  The  Secretary  would 
consult  with  appropriate  representatives  of  physicians  in  reviewing 
geographic  adjustment  factors  and  indices.  The  Secretary  is  re- 
quired to  study  and  report  to  the  Congress  on  the  construction  of 
the  index  by  April  1,  1994. 
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The  Secretary  would  conduct  a  study  and,  within  1  year  of  enact- 
ment, report  to  the  Congress  on:  (1)  the  data  necessary  to  review 
and  revise  the  GPCI  indices,  including  the  shares  allocated  to  phy- 
sicians' work  effort,  practice  expenses  (other  than  malpractice  ex- 
penses) and  malpractice  expenses;  the  weights  assigned  to  the 
input  components  of  such  shares;  and  the  index  values  assigned  to 
such  components;  (2)  any  limitations  on  the  availability  of  data 
necessary  to  review  and  revise  the  indices  at  least  every  3  years; 
(3)  ways  to  address  such  limitations,  with  attention  to  the  develop- 
ment of  alternative  data  sources  for  input  components  for  which 
current  index  values  are  based  on  data  collected  less  frequently 
than  every  3  years;  and  (4)  the  costs  of  developing  more  accurate 
and  timely  data  sources. 

(b)  Development  of  Criteria  for  Use  in  Determining  Payment  Lo- 
calities.— The  Physician  Payment  Review  Commission  would  con- 
duct a  study  to  develop  criteria  the  would  be  used  for  redefining 
the  localities  used  within  States  for  adjusting  physician  fees  under 
the  RB  RVS.  The  Commission  would  include  the  results  of  the 
study  in  it's  1994  annual  report  to  Congress.  - 

Effective  date 

Effective  upon  the  date  of  enactment.  ^ 
Section  13445.  Extra-billing 

Present  law 

(a)  Limitations  on  Beneficiary  Liability — OBRA  89  established 
limits  on  the  amount  above  the  Medicare  approved  payment 
amount  nonparticipating  physicians  may  charge  Medicare  bene- 
ficiaries. OBRA  89  permitted  the  Secretary  to  impose  sanctions  on 
physicians  who  knowingly  and  willfully  bill  above  the  limiting 
charge  on  a  repeated  basis.  However,  it  did  not  specifically  prohibit 
physicians  fi'om  billing  beneficiaries  more  than  the  limiting  charge. 
OBRA  89  also  did  not  require  physicians  to  make  refunds  to  bene- 
ficiaries when  they  billed  above  the  limiting  charge  and  did  not  ab- 
solve beneficiaries  from  liability  for  amounts  billed  above  the  Medi- 
care limiting  charge. 

(b)  Pre-Payment  Screening  of  Claims — Carriers  are  not  currently 
required  by  law  to  screen  unassigned  claims  submitted  by 
nonparticipating  physicians  prior  to  payment  in  order  to  determine 
whether  the  amount  billed  exceeds  the  limiting  charge. 

(c)  Information  Regarding  Limiting  Charges — There  is  currently 
no  requirement  that  beneficiaries  be  given  information  on  the  Ex- 
planation of  Medicare  Benefits  (EOMB)  form  if  physicians  have 
charged  beneficiaries  in  excess  of  the  limiting  charge. 

(d)  Applying  the  Limiting  Charge  to  Nonphysician  Services  Pro- 
vided Under  the  Physician  Fee  Schedule — The  5  percent  differential 
in  payments  to  nonparticipating  physicians  and  suppliers  does  not 
apply  to  nonphysician  services  furnished  imder  the  Medicare  physi- 
cian fee  schedule.  These  services  generally  consist  of  the  technical 
components  of  services,  such  as  services  rendered  by  free-standing 
radiology  centers  or  independent  physiological  laboratories. 

(e)  Clarification  of  Mandatory  Assignment  Rules  for  Certain  Prac- 
titioners— There  is  some  ambiguity  in  current  law  regarding  the 
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application  of  mandatory  assignment  rules  for  certain  nonphysician 
practitioners. 

Explanation  of  provision 

(a)  Limitations  on  Beneficiary  Liability — Non-participating  physi- 
cians and  nonparticipating  suppliers  would  be  prohibited  from  bill- 
ing or  collecting  from  any  person  an  actual  charge  in  excess  of  the 
Medicare  limiting  charge.  No  person  would  be  Bable  for  payment 
of  any  gimoimt  billed  in  excess  of  the  limiting  charge.  Physicians, 
suppliers  and  other  persons  who  bill  or  collect  amounts  exceeding 
the  limiting  charge  would  be  required  to:  (1)  refund  the  fiiU  amount 
collected  in  excess  of  the  limiting  charge;  (2)  reduce  the  outstand- 
ing balance  owed  for  other  items  and  services  furnished  to  the  indi- 
vidual by  the  amount  of  the  charge  exceeding  the  limiting  charge 
and  refund  any  amount  in  excess  of  the  outstanding  balance;  or  (3) 
in  the  case  of  where  the  excess  charges  have  not  been  collected  by 
the  physician,  reduce  the  actual  charge  billed  for  the  service  to  the 
amount  approved  by  Medicare. 

Carriers  would  be  required  to  notify  a  physician  within  30  days 
if  the  physician  has  billed  in  excess  of  the  limiting  charge.  The  phy- 
sician would  be  required  to  refund  or  credit  excess  charges  within 
30  days  after  the  date  the  physician,  supplier,  or  other  person  is 
notified  by  the  carrier  of  the  violation. 

A  physician  who  (1)  knowingly  and  willfully  bills  or  collects 
amounts  in  excess  of  the  limiting  charge  on  a  repeated  basis;  or  (2) 
fails  to  comply  with  the  refund  requirements  would  be  subject  to 
sanctions  in  accordance  with  Section  1842(j)  of  the  Social  Security 
Act. 

The  Committee  imderstands  that  Medicare  carriers  currently  ask 
for  a  refund  where  the  actual  charge  exceeds  the  limiting  charge 
by  at  least  $1.  Similarly,  Medicare  carriers  include  information  on 
the  Explanation  of  Medicare  Benefits  form  where  the  limiting 
charge  exceeds  the  actual  charge  by  at  least  $1.  The  Committee  be- 
lieves that  the  use  of  a  $1  nominal  threshold  before  application  of 
the  refund  provision  (as  well  as  for  the  reduction  of  an  actual 
charge  where  the  physician  has  not  collected  and  for  the  EOMB) 
is  an  appropriate  policy  that  would  be  consistent  with  the  intent 
of  this  provision. 

(b)  Pre-Payment  Screening  of  Claims — Carriers  would  be  required 
to  screen  100  percent  of  unassigned  claims  submitted  by  non-par- 
ticipating physicians  prior  to  making  pa5nnent  to  determine  wheth- 
er the  amount  billed  exceeds  the  limiting  charge. 

(c)  Information  Regarding  Limiting  Charges — Carriers  would  be 
required  to  provide  limiting  charge  information  on  the  Explanation 
of  Medicare  Benefits  form  after  the  submission  of  an  xmassigned 
claim  which  exceeds  the  limiting  charge,  and  to  include  on  such 
forms  information  relating  to  the  beneficiary's  right  to  a  refund  of 
any  excess  amounts  collected. 

The  Secretary  would  report  to  the  Congress  annually  on  the  ex- 
tent to  which  annual  charges  exceeded  limiting  charges,  the  num- 
ber and  types  of  services  involved,  and  the  average  amount  of  ex- 
cess charges. 

(d)  Applying  the  Limiting  Charge  to  Nonphysician  Services  Pro- 
vided Under  the  Physician  Fee  Schedule — The  5  percent  differential 
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between  payments  to  participating  and  nonparticipating  physicians 
and  suppliers  and  limiting  charge  restrictions  would  apply  to:  the 
technical  components  of  nonphysician  services  paid  on  the  basis  of 
the  physician  fee  schedule,  services  of  nonparticipating  suppliers  or 
other  persons  who  furnish  a  physician's  service  that  is  paid  for 
under  the  physician  fee  schediile,  and  services  that  would  be  paid 
under  the  fee  schedule  but  have  been  excluded  from  the  fee  sched- 
ule by  the  Secretary. 

(e)  Clarification  of  Mandatory  Assignment  Rules  for  Certain  Prac- 
titioners— Specifies  that  physicians'  assistants,  nurse  practitioners, 
clinical  nurse  speciahsts,  certified  registered  nurse  anesthetists, 
certified  nurse-midwives,  clinical  social  workers  and  clinical  psy- 
chologists could  only  bill  for  services  on  an  assignment-related 
basis  and  that  no  person  is  liable  for  amoimts  billed  in  violation 
of  the  assignment-related  basis.  The  Secretary  could  impose  sanc- 
tions under  Section  1842(j)  of  the  Social  Security  Act  on  a  practi- 
tioner who  knowingly  and  willfully  bills  in  violation  of  this  require- 
ment. ^  .. 

Effective  date 

Except  as  otherwise  provided,  subsections  (a)  and  (d)  would  be  ef- 
fective on  enactment,  except  as  it  applies  to  services  of  non-partici- 
pating suppliers  or  other  persons  which  would  be  effective  for  serv- 
ices furnished  after  January  1,  1994;  subsection  (b)  would  apply  to 
contracts  with  carriers  as  of  January  1,  1994;  subsection  (c)  would 
apply  to  forms  provided  on  January  1,  1994;  and  subsection  (e) 
wo\ild  be  effective  for  services  furnished  on  or  after  January  1, 
1994. 

Section  13446.  Development  of  RB  RVS  for  Pediatric  Serv- 
ices 

Present  law 
No  provision. 

During  the  development  of  the  RB  RVS  by  Harvard  University, 
pediatric  services  were  included  in  the  initial  study.  These  data 
were  not  fully  refined  by  Harvard  nor  were  they  refined  by  the  Sec- 
retary during  further  development  of  the  RB  RVS. 

Explanation  of  provision 

The  Secretary  would  fully  develop  and  refine  by  July  1,  1994  the 
relative  values  for  the  full  range  of  pediatric  services.  The  Sec- 
retary would  conduct  a  study  of  the  relative  values  for  pediatric 
and  other  services  to  determine  whether  there  are  significant  vari- 
ations in  the  resources  used  in  providing  similar  services  to  dif- 
ferent populations.  In  conducting  the  study,  the  Secretary  would 
consult  with  appropriate  organizations  representing  pediatricians 
and  other  physicians,  and  submit  a  report  to  the  Congress  by  July 
1,  1994. 

Effective  date 
Effective  upon  the  date  of  enactment. 
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Section  13447.  Antigens  Under  RB  RVS 

Present  law 

In  general,  physician  services  are  paid  under  the  RB  RVS.  Anti- 
gens used  in  allergy  immunotherapy  currently  are  paid  under  a 
reasonable  charge  basis. 

Explanation  of  provision 

Payments  for  antigens  and  related  services  would  be  paid  under 
the  RB  RVS  physician  fee  schedule. 

Effective  date 

Effective  January  1,  1995. 

Section  13448.  Claims  Relating  to  Physician  Services 

Present  law 

OBRA  90  permitted  physicians  to  submit  a  claim  for  a  service 
provided  by  a  second  physician  when  the  first  physician  was  not 
available  to  provide  the  service.  Such  billing  was  permitted  only  in 
cases  where  the  arrangement  is  temporary  and  reciprocal. 

Explanation  of  provision 

The  Secretary  would  be  prohibited  from  imposing  any  fees  relat- 
ed to  the  filing  of  claims  for  physicians'  services,  for  claims  errors 
or  denials,  for  administrative  appeals,  for  obtaining  unique  identi- 
fier nimibers,  or  for  responding  to  inquiries  concerning  the  status 
of  pending  claims. 

The  Secretary  would  be  permitted  to  recognize  substitute  billing 
arrangements  between  two  physicians.  In  order  to  be  recognized, 
such  substitute  billing  arrangements  would  be  required  either  to  be 
informal,  reciprocal,  coverage  agreements  or  per  diem  or  other  fee- 
for-time  agreements.  The  duration  of  such  agreements  would  be 
limited  to  60  continuous  days,  and  claims  for  services  provided  pur- 
suant to  such  agreements  would  be  required  to  include  the  unique 
identifying  number  of  both  physicians.  These  requirements  would 
be  effective  for  services  provided  under  such  arrangements  in  the 
first  month  beginning  more  than  60  days  after  the  enactment  of 
this  Act. 

Effective  date 

Effective  upon  the  date  of  enactment. 

Section  13449.  Miscellaneous  Technical  Corrections 

Present  law 

(a)  Overvalued  Procedures — OBRA  90  subjected  all  imsurveyed 
overvalued  services  to  a  6.5  percent  reduction  unless  the  law  spe- 
cifically exempted  them  from  the  reduction.  Unsurveyed  services 
are  those  not  included  in  earlier  surveys  conducted  to  determine 
relative  values  of  physicians'  services;  these  unsurveyed  services 
were  considered  to  be  overvalued.  The  list  of  services  specifically 
exempted  from  the  6.5  percent  reduction  contained  certain  errors. 

(h)  Radiology  Services — OBRA  90  reduced  the  locally  defined  con-  f, 
version  factors  for  radiology  services  paid  on  the  basis  of  the  radiol- 
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ogy  fee  schedule.  The  maximum  reduction  was  not  to  exceed  9.5 
percent.  However,  OBRA  90  contained  an  error  that  would  increase 
conversion  factors  in  some  localities. 

(c)  Anesthesia  Services — OBRA  87  established  a  fee  schedule  for 
anesthesia  services  based  on  a  relative  value  guide  for  anesthesia 
services  and  local  conversion  factors.  OBRA  90  reduced  the  local 
conversion  factors.  The  maximum  reduction  was  not  to  exceed  9.5 
percent.  However  OBRA  90  contained  an  error  that  would  increase 
the  conversion  factors  in  some  localities. 

(d)  Assistants  at  Surgery — OBRA  90  specified  that  pajonent  to  a 
physician  serving  as  an  assistant  at  surgery  cannot  exceed  16  per- 
cent of  the  payment  made  for  the  global  surgical  service. 

(e)  Technical  Components  of  Diagnostic  Services — OBRA  90 
capped  the  reasonable  charge  for  technical  components  of  specified 
diagnostic  services  at  the  national  median  charge  for  the  service  in 
all  localities. 

(f)  Statewide  Fee  Schedules — OBRA  90  required  the  Secretary  to 
treat  the  States  of  Nebraska  and  Oklahoma  as  statewide  payment 
localities  if  they  met  certain  requirements  specified  in  the  law. 
Each  member  of  the  Congressional  delegation  from  those  States 
and  organizations  representing  urban  and  rural  physicians  would 
have  to  agree  to  the  statewide  locality  provision.  This  requirement 
raised  constitutional  concerns  relating  to  the  separation  of  powers 
between  the  executive  and  legislative  branches. 

(g)  Reciprocal  Billing  Arrangements — OBRA  90  permitted  physi- 
cians to  submit  a  claim  for  a  service  provided  by  a  second  physician 
when  the  first  physician  was  not  available  to  provide  the  service. 
Such  billing  was  permitted  only  in  cases  where  the  arrangement  is 
temporary  and  reciprocal. 

(h)  Study  of  Aggregation  Rule  for  Claims  of  Similar  Physician 
Services — OBRA  90  required  the  Secretary  to  study  the  effects  of 
aggregating  physician  claims  and  report  to  the  Congress  by  Decem- 
ber 31,  1992. 

Explanation  of  provision 

(a)  Overvalued  Procedures — Some  procedures  would  be  deleted 
fi'om  the  list  of  exempted  services  and  errors  in  the  names  of  other 
services  would  be  corrected.  The  procedures  that  would  be  deleted 
fi*om  the  list  of  exempted  services  are:  lobectomy;  enterectomy;  col- 
ectomy; cholecystectomy;  and  sacral  laminectomy. 

(b)  Radiology  Services — The  conversion  factors  below  the  maxi- 
mum reduction  amount  would  not  be  permitted  to  be  increased. 
The  provision  makes  other  technical  changes  to  OBRA  90. 

(c)  Anesthesia  Services— The  conversion  factors  below  the  maxi- 
mum reduction  amount  would  not  be  permitted  to  increase.  The 
provision  makes  other  technical  changes  to  OBRA  90. 

(d)  Assistants  at  Surgery — The  application  of  the  extra-billing 
limits  to  physicians  serving  as  assistants  at  surgery  would  be  clari- 
fied. 

(e)  Technical  Components  of  Diagnostic  Services — The  limits  on 
payment  for  the  technical  component  of  diagnostic  services  would 
not  apply  to  services  whose  payments  were  reduced  under  the 
OBRA  89  overvalued  procedure  list. 
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(f)  Statewide  Fee  Schedules — The  OBRA  90  requirement  for 
agreement  from  members  of  Congress  would  be  eliminated,  and 
Nebraska  and  Oklahoma  would  be  statewide  localities  beginning  in 


(g)  Reciprocal  Billing  Arrangements — OBRA  90  would  be  amend- 
ed to  clarify  the  services  that  may  be  covered  under  reciprocal  bill- 
ing. All  physician  services,  including  services  incident  to  physician  ( 
services,  would  be  covered.  The  provision  would  also  permit  recip- 
rocal billing  arrangements  that  are  both  informal  or  reciprocal  (as 
in  current  law)  or  involve  per  diem  or  other  fee-for-time  compensa- 
tion. 

(h)  Study  of  Aggregation  Rule  for  Claims  of  Similar  Physician  ] 
Services — ^The  date  that  the  study  must  be  submitted  to  the  Con- 
gress  would  be  changed  from  December  31,  1992  to  December  31,  I 
1993. 

A  number  of  technical  and  drafting  errors  contained  in  OBRA  90  ! 
would  be  made  through  minor  and  conforming  amendments. 

Effective  date 

Effective  as  if  included  in  OBRA  90. 


Subchapter  C— Ambulatory  Surgical  Center  Services 

Section  13451.  Designation  of  Certain  Hospitals  As  Eye  and  | 
Ear  Hospitals 

Present  law 

Hospitals  designated  as  eye,  or  as  an  eye  and  ear  hospitals,  re-  | 
ceive  a  blended  payment  rate  for  ambulatory  surgery  for  which  75 
percent  is  based  on  the  hospital's  costs  and  25  percent  is  based  on 
the  rate  paid  to  freestanding  Ambulatory  Surgery  Centers  (ASCs). 
This  special  rule  applies  for  cost  reporting  periods  beginning  on  or  f 
after  October  1,  1988  and  before  January  1,  1995.  In  general,  the 
blended  payment  rate  to  hospitals  for  outpatient  surgery  is  based 
42  percent  on  costs  and  58  percent  on  the  ASC  rate.  To  receive  des-  ' 
ignation  as  an  eye,  or  eye  and  ear  hospital,  a  facility  must  special- 
ize in  these  services,  receive  more  than  30  percent  of  its  revenue  j 
from  outpatient  services,  and  must  have  been  an  eye,  or  an  eye  and  : 
ear  hospital,  on  October  1,  1987.  \ 

Explanation  of  provision  ^ 

The  eligibility  for  designation  as  an  eye,  or  as  an  eye  and  ear  I 
hospital,  would  be  extended  to  hospitals  that  otherwise  meet  the 
criteria  but,  on  October  1,  1987,  operated  as  a  physically  separate,  \ 
or  distinct  eye  and  ear  unit  of  a  general  acute  care  hospital,  which 
has  since  discontinued  its  other  acute  care  operations.  I 

Effective  date  ! 

Effective  for  portions  of  cost  reporting  periods  beginning  on  or  [ 
after  January  1,  1994.  i 


1991. 
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Section  13452.  Extension  of  Pa3nnent  Limit  for  Intraocular 
Lenses  (lOLs) 

Present  law 

OBRA  90  established  a  pajnnent  limit  of  $200  for  intraocular 
lenses  inserted  during  1991  and  1992. 

Explanation  of  provision 

The  $200  pa3nnent  limit  for  lOLs  would  be  extended  for  2  years, 
through  1994. 

The  Secretary  would  conduct  a  study  of  the  recent  costs  of  lOLs 
provided  to  Medicare  beneficiaries.  Included  in  the  study  would  be 
an  examination  of  issues  related  to  new  technology  lenses.  The 
Committee  is  concerned  that  payment  policy  not  adversely  affect 
the  access  of  Medicare  beneficiaries  to  new  technology  lenses.  The 
Secretary  would  submit  a  report  on  the  study,  including  rec- 
ommendations on  the  reasonable  costs  and  charges  for  lOLs,  with- 
in 1  year  of  the  date  of  enactment. 

In  addition,  the  proposal  includes  various  technical  amendments 
to  OBRA  90,  which  would  be  effective  as  if  included  in  OBRA  90. 

Effective  date 

Except  as  otherwise  provided,  the  proposal  would  be  effective  on 
enactment. 

Section  13453.  Technical  Amendments  Relating  to  Ambula- 
tory Surgical  Centers 

Present  law  ;  - 

(a)  Payment  Amounts — Current  law  requires  the  Secretary  to  up- 
date ambulatory  surgery  center  pa3anent  rates  by  July  1,  1987  and 
annually  thereafter,  if  the  Secretary  determines  that  an  update  is 
appropriate. 

(b)  Adjustments  to  Payment  Amounts  for  New  Technology  Intra- 
ocular LeMses— OBRA  90  included  a  provision  capping  payments 
for  lOLs  at  $200  in  1991  and  1992.  As  drafted,  the  statutory  lan- 
guage could  be  interpreted  as  limiting  payments  for  cataract  sur- 
gery to  $200.  The  OBRA  90  conferees  also  agreed  to  a  provision 
providing  for  a  process  by  which  the  fee  for  new  technology  intra- 
ocular lenses  (lOLs)  could  be  adjusted.  Statutory  language  reflect- 
ing this  agreement  was  inadvertently  omitted  fi'om  OBRA  90. 

Explanation  of  provision 

(a)  Payment  Amounts — The  update  for  ambulatory  surgery  serv- 
ices would  be  established,  beginning  with  fiscal  year  1995,  at  the 
CPI-U  for  the  12-month  period  ending  with  March  of  the  preceding 
year.  The  Secretary  would  be  required  to  conduct  a  survey,  based 
I  on  a  representative  sample  of  procedures  and  facilities,  taken  not 
I  later  than  January  1,  1994  and  updated  every  5  years  thereafter, 
of  the  actual  audited  costs  of  ambulatory  surgery  facilities.  The 
I  survey  results  would  be  used  in  establishing  payment  rates.  The 
!  Secretary  would  be  required  to  consult  with  appropriate  trade  and 
professional  organizations  in  updating  the  Ust  of  procedures  that 
can  be  performed  in  ambulatory  surgery  centers. 
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(b)  Adjustments  to  Payment  Amounts  for  New  Technology  Intra- 
ocular Lenses — The  Secretary  would  be  required,  within  1  year 
after  the  date  of  enactment,  to  develop  and  implement  a  process  for 
reviewing  reimbursement  for  new  technology  intraocular  lenses 
(lOLs).  In  order  to  be  considered  a  new  technology  lOL,  the  device 
would  have  to  be  approved  by  the  FDA.  The  Secretary  would  also 
be  required  to  consider  specific  circumstances  in  determining 
whether  to  adjust  the  payment  amount  for  new  technology  lOLs. 
The  provision  also  would  specify  the  administrative  procedures  for 
reviewing  and  approving  new  technology  lOLs. 

Effective  date 

Except  as  otherwise  provided,  effective  as  if  included  in  OBRA 
90. 

Subchapter  D— Durable  Medical  Equipment 
Section  13461.  Certification  of  Suppliers 

Present  law 

(a)  Certification  of  Suppliers— There  are  no  statutory  standards 
that  suppliers  of  durable  medical  equipment  (DME),  prosthetic  de- 
vices, prosthetics  and  orthotics,  surgical  dressings,  splints,  casts, 
and  other  devices  for  fractures  and  dislocations,  home  dialysis  sup- 
plies, and  immunosuppressive  drugs  must  meet  in  order  to  supply 
items  to  Medicare  beneficiaries. 

(b)  Prohibition  Against  Multiple  Billing  Numbers — No  provision. 

(c)  Standardized  Certificates  of  Medical  Necessity — There  are  no 
provisions  relating  to  standardized  medical  necessity  certificates. 

(d)  Distribution  of  Certificates  of  Medical  Necessity — OBRA  90 
prohibited  suppliers  of  durable  medical  equipment  fi:*om  distribut- 
ing, for  commercial  purposes,  completed  or  partially  completed  cer- 
tificates of  medical  necessity  to  physicians  or  Medicare  bene- 
ficiaries. 

(e)  Uniform  National  Coverage  and  Utilization  Review  Require- 
ments—There are  no  provisions  relating  to  uniform  coverage  or  uti- 
lization review  criteria  for  DME.  HCFA  is  currently  in  the  process 
of  developing  uniform  coverage  and  utilization  review  policies  for 
100  items. 

(f)  Studies — 

(i)  Use  of  covered  items  by  disabled  beneficiaries — No  provision. 

(ii)  Variations  in  quality  of  equipment — No  provision. 

Explanation  of  provision 

(a)  Certification  of  Suppliers — Suppliers  of  medical  equipment 
and  supplies  (durable  medical  equipment,  prosthetic  devices, 
orthotics  and  prosthetics,  surgical  dressings  and  such  other  items 
as  the  Secretary  may  determine  and  home  dialysis  supplies  and 
equipment  and  immimosuppressive  drugs)  will  not  be  reimbursed 
for  these  items  unless  they  have  a  Medicare  supplier  number.  A 
supplier  may  not  obtain  a  supplier  number  vinless  the  supplier 
meets  uniform  national  standards  prescribed  by  the  Secretary.  By 
January  1,  1995,  the  Secretary  would  revise  the  standards. 

The  standards  would  require  suppliers  to  (1)  comply  with  all  ap- 
plicable State  and  Federal  licensure  and  regulatory  requirements; 
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(2)  maintain  a  physical  facility  and  inventory  on  an  appropriate 
site;  (3)  have  proof  of  appropriate  liability  insurance;  (4)  meet  other 
requirements  established  by  the  Secretary.  In  addition,  the  require- 
ment for  suppliers  to  obtain  a  supplier  number  does  not  apply  to 
medical  equipment  and  supplies  furnished  as  an  incident  to  a  phy- 
sician's service.  The  Secretary  is  prohibited  from  delegating  the  re- 
sponsibility to  determine  whether  the  supplier  meets  the  standards 
necessary  to  obtain  a  supplier  number. 

(b)  Prohibition  Against  Multiple  Billing  Numbers — The  Secretary 
would  be  prohibited  from  issuing  more  than  one  billing  number  to 
any  supplier,  unless  the  issuance  of  more  than  one  number  is  ap- 
propriate to  identify  subsidiary  or  regional  entities  under  the  sup- 
plier's ownership  or  control. 

(c)  Standardized  Certificates  of  Medical  Necessity — The  Secretary 
would  develop  one  or  more  standardized  certificates  of  medical  ne- 
cessity for  medical  equipment  and  supplies  if  a  certificate  of  medi- 
cal necessity  is  required  by  the  Secretary. 

(d)  Distribution  of  Certificates  of  Medical  Necessity — The  OBRA 
90  provision  prohibiting  suppliers  of  medical  equipment  and  sup- 
plies from  distributing  completed  or  partially  completed  certificates 
of  medical  necessity  would  be  modified.  Suppliers  of  potentially 
overused  and  abused  items  would  be  prohibited  from  distributing 
completed  or  partially  completed  certificates  of  medical  necessity. 
Suppliers  of  items  which  are  not  potentially  overused  and  abused 
would  be  permitted  to  complete  information  identifying  bene- 
ficiaries and  suppliers,  a  description  of  the  item,  a  product  code 
identifying  the  item,  and  any  other  information  required  by  the 
Secretary.  If  a  supplier  provides  any  of  the  above  information  on 
a  certificate  of  medical  necessity,  the  supplier  would  be  required  to 
include  the  fee  schedule  amount  and  the  supplier's  charge  prior  to 
distribution  to  the  physician  for  completion.  Suppliers  who  violate 
the  provisions  would  be  subject  to  a  civil  money  penalty  in  an 
amount  not  to  exceed  $1,000  for  each  certificate  of  medical  neces- 
sity so  distributed. 

(e)  Uniform  National  Coverage  and  Utilization  Review  Require- 
ments— The  Secretary  would,  in  consultation  with  representatives 
of  DME  suppliers,  beneficiaries,  and  medical  specialty  organiza- 
tions, develop  and  establish  uniform  national  coverage  and  utiliza- 
tion review  criteria  for  200  items  of  medical  equipment  and  sup- 
plies. The  criteria  would  be  published  as  instructions  to  carriers 
and  intermediaries,  and  no  further  publication,  including  Federal 
Register  publication,  would  be  required. 

The  Secretary  would  select  an  item  for  development  of  national 
coverage  and  utilization  review  criteria  if:  (1)  the  item  is  frequently 
rented  or  purchased  by  beneficiaries;  (2)  the  item  is  frequently  sub- 
ject to  a  determination  that  it  is  not  medically  necessary;  or  (3)  cov- 
erage or  utilization  review  criteria  applied  to  the  item  is  not  con- 
sistent among  carriers.  The  Secretary  would  be  required  annually 
to  review  and  determine  whether  items  not  on  the  list  should  be 
subject  to  uniform  national  coverage  and  utilization  review  criteria 
and  to  subject  them  to  these  criteria  if  necessary.  The  Secretary 
would  also  be  required  to  submit  a  report  to  the  Congress  by  July 
1,  1995  analyzing  the  impact  of  these  uniform  criteria  on  the  utili- 
zation of  items  subject  to  the  criteria  by  Medicare  beneficiaries. 
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(f)  Studies— 

(i)  Use  of  covered  items  by  disabled  beneficiaries — The  Secretary 
would  study  and  report  to  the  Congress  by  May  1,  1994  on  the  ef- 
fects of  the  methodology  for  determining  payments  for  durable 
medical  equipment  items  and  supplies  on  the  ability  of  persons  en- 
titled to  disability  benefits  to  obtain  equipment,  including  cus- 
tomized items. 

(ii)  Variations  in  Quality  of  Equipment — The  Secretary  would 
study  and  report  to  the  Congress  by  July  1,  1994,  describing  pros- 
thetic devices  or  orthotics  and  prosthetics  that  do  not  require  indi- 
vidualized or  custom  fitting  and  adjustment  and  report  an  appro- 
priate method  for  determining  the  amount  of  payment  for  such 
items  under  the  program  that  do  not  require  individualized  or  cus- 
tom fitting  and  adjustment. 

Effective  date 

Subsections  (a)  would  be  effective  beginning  after  October  1, 
1993.  Subsections  (b),  (e)  and  (f)  would  be  effective  on  the  date  of 
enactment.  Subsections  (c)  and  (d)  would  apply  to  certificates  of 
medical  necessity  issued  on  or  after  October  1,  1993. 

Section  13462.  Prohibition  Against  Carrier  Forum  Shopping 

Present  law 

There  are  no  prohibitions  against  carrier  forum  shopping  in  cur- 
rent DME  law.  HCFA  is  currently  estabhshing  four  regional  car- 
riers to  process  all  claims  for  beneficiaries  residing  within  their 
areas. 

Explanation  of  provision 

The  Secretary  would  be  authorized  to  designate  in  a  regulation 
one  carrier  for  one  or  more  entire  regions  to  process  all  claims 
within  the  region  for  covered  durable  medical  equipment,  pros- 
thetic devices,  and  orthotics  and  prosthetics.  Suppliers  would  be  re- 
quired to  submit  claims  to  the  carrier  having  jurisdiction  over  the 
geographic  area  that  includes  the  permanent  residence  of  the  pa- 
tient to  whom  the  item  is  furnished. 

Effective  date        .       .  .. 

Effective  for  items  and  services  furnished  on  or  after  October  1, 
1993. 

Section  13463.  Restrictions  on  Certain  Marketing  and  Sales 
Activity 

Present  law  ; 

No  provision. 

Explanation  of  provision 

Suppliers  would  be  prohibited  from  making  \msolicited  telephone 
contacts  with  Medicare  beneficiaries,  unless  the  individual  gives 
permission  to  the  supplier,  or  the  supplier  has  furnished  the  indi- 
vidual with  a  covered  item  within  the  preceding  15  months.  Medi- 
care would  not  pay  for  items  provided  subsequent  to  a  prohibited 
telephone  contact.  The  Secretary  would  be  required  to  exclude  from 
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programs  under  the  Social  Security  Act  suppliers  who  knowingly 
make  prohibited  telephone  contacts  to  such  an  extent  that  the  sup- 
plier's conduct  establishes  a  pattern  of  contacts  in  violation  of  the 
prohibition.  Beneficiaries  would  not  be  hable  for  the  cost  of  items 
provided  as  a  result  of  prohibited  telephone  contacts,  and  the  sup- 
pher  would  be  required  to  refund  any  amoimts  collected  on  a  time- 
ly basis  or  be  subject  to  certain  sanctions. 

Effective  date 

Effective  60  days  after  enactment.  :^  - 

Section  13464.  Anti-kickback  Clarification 

Present  law 

Current  law  exempts  employees  in  bona-fide  employment  rela- 
tionships from  penalties  assessed  for  knowingly  and  willfully  solic- 
iting or  receiving  remuneration  (including  kickbacks,  bribes,  or  re- 
bates) or  offering  or  pajdng  remuneration  as  an  incentive  for  Medi- 
care business. 

Explanation  of  provision 

The  exemption  from  anti-kickback  penalties  for  employees  in 
bona-fide  employment  relationships  with  providers  of  Medicare-cov- 
ered services  and  supplies  would  not  include  the  tasks  of  transmit- 
ting assignment  rights  of  Medicare  beneficiaries  to  suppliers  of  cov- 
ered items,  or  performing  warehousing  or  stock  inventory  func- 
tions. 

Effective  date 
Effective  60  days  after  enactment. 

Section  13465.  Limitations  on  Beneficiary  Liability  for  Non- 
covered  Services 

Present  law 

No  pro\dsion. 

Explanation  of  provision 

Medicare  beneficiaries  would  not  be  financially  liable  for  covered 
items  furnished  by  a  supplier  on  an  imassigned  basis  if:  (1)  the 
supplier  is  excluded  from  Medicare  participation;  (2)  Medicare  has 
denied  payment  for  the  item  in  advance;  or  (3)  the  supplier  does 
not  meet  Medicare  standards  for  suppliers  of  medical  equipment 
and  supplies. 

Effective  date 

Effective  for  services  provided  on  or  after  October  1,  1993. 
Section  13466.  Adjustments  for  Inherent  Reasonableness 

Present  law 

The  Secretary  is  permitted  to  increase  or  decrease  the  Medicare 
DME  fee  schedules  in  cases  where  the  payment  amount  is  grossly 
excessive  or  grossly  deficient  and  not  inherently  reasonable.  Such 
adjustment  must  reflect  costs  in  the  base  year  of  the  fee  schedules. 
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Explanation  of  provision 

The  Secretary  would  determine  whether  the  pa5nnent  amounts 
for  decubitus  care  mattresses,  transcutaneous  electrical  nerve 
stimulators  (TENS),  and  any  other  items  considered  appropriate  by 
the  Secretary  are  inherently  reasonable  and  would  adjust  pay- 
ments for  these  items  if  the  amounts  are  not  inherently  reasonable. 
Adjustments  for  these  items  would  be  based  on  the  prices  and  costs 
applicable  at  the  time  the  item  is  furnished. 

Effective  date 

Effective  on  the  date  of  enactment. 

Section  13467.  Treatment  of  Nebulizers  and  Aspirators 

Present  law 

There  are  five  categories  in  the  DME  fee  schedule.  Aspirators 
and  nebulizers  are  in  a  category  entitled  items  requiring  frequent 
and  substantial  servicing.  This  category  is  intended  to  include 
items  which  require  frequent  servicing  in  order  to  avoid  imminent 
danger  to  a  beneficiary's  health. 

Explanation  of  provision 

Aspirators  and  nebulizers  would  be  removed  from  the  category  of 
DME  items  requiring  frequent  and  substantial  servicing.  It  is  an- 
ticipated that  the  Secretary  would,  in  general,  reclassify  most  of 
these  items  as  routinely  purchased  equipment.  Disposable  supplies 
used  in  conjunction  with  aspirators  and  nebulizers  would  be  placed 
in  the  category  of  inexpensive  and  other  routinely  purchased  equip- 
ment. 

Effective  date 

Effective  for  items  and  services  provided  on  or  after  January  1, 
1994. 

Section  13468.  Payment  for  Ostomy  Supplies  and  Other  Sup- 
plies 

Present  law 

Ostomy  supplies,  tracheotomy  supplies,  urologicals,  surgical  and 
other  medical  supplies  are  included  in  the  prosthetics  and  orthotics 
fee  schedule,  which  is  subject  to  regional  pa3anent  limits. 

Explanation  of  provision 

Ostomy  supplies,  tracheotomy  supplies  and  urologicals  would  be 
subject  to  national  payment  limits.  Pajnnent  for  surgical  dressings 
would  be  made  in  a  lump  sum  in  an  amoimt  equal  to  80  percent 
of  the  lesser  of  the  actual  charge  for  the  item  or  the  national  pay- 
ment limit  (computed  based  on  local  payment  amounts  using  aver- 
age reasonable  charges  for  the  12-month  period  ending  December 
31,  1992,  increased  by  the  covered  item  update  for  1993  and  1994). 

These  provisions  would  not  apply  to  surgical  dressings  furnished 
incident  to  a  physician's  professional  service  or  furnished  by  a 
home  health  agency. 
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The  DME  fee  schedule  amount  for  transcutaneous  electrical 
nerve  stimulation  (TENS)  devices  would  be  reduced  by  30  percent. 

Effective  date 

Effective  items  and  services  provided  on  or  after  January  1, 
1994. 

Section  13469.  Miscellaneous  and  Technical  Corrections 

Present  law 

(a)  Updates  to  Payment  Amounts — OBRA  90  contains  a  drafting 
error  regarding  the  update  to  the  durable  medical  equipment  fee 
schedule  for  1991  and  1992. 

(h)  Potentially  Overused  Items  and  Advance  Determinations  of 
Coverage — OBRA  90  included  two  provisions  regarding  special  car- 
rier review  of  potentially  overutiHzed  items  and  advance  deter- 
minations of  coverage  for  certain  items.  These  two  provisions  were 
combined  in  drafting  so  that  they  do  not  properly  reflect  the  con- 
ference agreement. 

(c)  Study  in  Variations  in  Durable  Medical  Equipment  Supplier 
Costs — OBRA  90  provided  for  a  system  of  upper  and  lower  limits 
on  DME  fees.  The  OBRA  90  conferees  agreed  to  a  study  of  regional 
variations  in  durable  medical  equipment  supplier  costs  which  was 
not  included  in  the  statutory  language. 

(d)  Oxygen  Retesting — OBRA  90  included  a  provision  requiring 
periodic  retesting  of  beneficiaries  receiving  oxygen  if  their  initi^ 
blood  gas  reading  value  was  at  or  above  a  partial  value  of  55. 

Explanation  of  provision 

(a)  Updates  to  Payment  Amounts — The  OBRA  90  error  would  be 
corrected  by  specifying  that  the  1991  and  1992  update  is  the  CPI- 
U  minus  1  percentage  point. 

(b)  Potentially  Overused  Items  and  Advance  Determinations  of 
Coverage — OBRA  90  would  be  modified  with  respect  to  treatment 
of  potentially  overused  items.  The  Secretary  would  be  able  to  add 
items  to  the  Hst  of  potentially  overused  items  if  they  are  marketed 
directly  to  beneficiaries,  if  offers  to  waive  coinsurance  are  made,  if 
items  have  been  subject  to  consistent  patterns  of  overutilization,  or 
if  a  high  proportion  of  claims  for  an  item  are  denied  based  on  ab- 
sence of  medical  necessity.  Payment  for  items  on  this  list  would  not 
be  made  unless  the  carrier  has  subjected  the  claim  to  special  scru- 
tiny or  has  determined  in  advance  whether  an  item  is  medically 
necessary  and  covered  by  Medicare.  Carriers  would  also  be  re- 
quired to  make  advance  coverage  decisions  for  customized  items 
and  to  meet  criteria  developed  by  the  Secretary  to  assure  that  ad- 
vance coverage  decisions  are  made  on  a  timely  basis. 

(c)  Study  in  Variations  in  Durable  Medical  Equipment  Supplier 
Costs — The  Secretary  would  be  reqmred  to  collect  data  on  supplier 
costs  for  DME  and  analyze  them  to  determine  costs  attributable  to 
service  and  product  components  and  the  extent  to  which  they  vary 
by  type  of  equipment  and  geographic  region.  The  HCFA  adminis- 
trator would  be  required  to  submit  a  report  and  recommendations 
for  a  geographic  cost  adjustment  index  for  DME  suppHes  and  an 
analysis  of  the  impact  of  such  an  index  on  Medicare  payments. 
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(d)  Oxygen  Retesting — The  OBRA  90  language  regarding  the  ar- 
terial blood  gas  values  would  be  amended  to  require  retesting  when 
a  beneficiary's  initial  value  is  at  or  above  56. 

In  addition,  the  proposal  includes  certain  technical  corrections  to  > 
Sections  4152  and  4153  of  OBRA  90. 

Effective  date 

Effective  as  if  included  in  OBRA  90. 

Subchapter  E— Other  Provisions 

Section  13471.  Clarifying  Payments  for  Medically-directed 
Certified  Registered  Nurse  Anesthetists 

Present  law 

OBRA  90  set  payment  levels  for  both  non-medically  directed  cer- 
tified registered  nurse  anesthetists  (CRNAs)  and  medically  directed 
CRN  As.  Payment  levels  for  non-medically  CRNAs  were  set  at  100 
percent  of  the  amount  paid  to  physicians  for  providing  the  same  J 
service  and  payments  to  medically  directed  CRNAs  were  set  at  70 
percent  of  the  amoimt  paid  to  physicians.  These  services  are  paid 
on  the  basis  of  a  fee  schedule  which  contains  a  dollar  conversion 
factor.  OBRA  90  specified  the  dollar  conversion  factors  for  these 
payments  through  1997  based  on  the  amount  physicians  would  be 
paid  for  these  services.  Since  that  time,  however,  the  actual 
amoxmts  paid  to  physicians  for  these  services  have  been  lowered  as 
a  result  of  refinements  to  physician  payments.  As  a  result,  the  dol- 
lar conversion  factors  specified  in  the  law  are  too  high.  However, 
since  OBRA  90  also  contains  a  provision  which  specifies  that  pay- 
ments to  CRNAs  may  not  exceed  the  amount  paid  to  physicians  for 
the  same  service,  only  payments  to  medically  directed  CRNAs  re- 
quire a  statutory  correction. 

Explanation  of  provision 

The  conversion  factor  used  to  determine  payments  to  medically- 
directed  CRNAs  would  be  fi-ozen  at  $10.75,  from  1993  through 
1997.  In  subsequent  years,  the  update  for  these  services  would  be 
the  same  as  for  physicism  anesthesia  services. 

Effective  date  . 
Effective  for  services  furnished  on  or  after  January  1,  1994. 

Section   13472.  Extension  of  Alzheimer's  Demonstration 
Projects 

Present  law 

OBRA  86  authorized  $40  million  to  conduct  up  to  10  Alzheimer's 
disease  demonstration  projects  to  provide  comprehensive  services 
to  Medicare  beneficiaries  with  Alzheimer's  disease.  The  demonstra- 
tions were  originally  authorized  for  3  years,  but  were  extended  an 
additional  year  in  OBRA  90. 

Explanation  of  provision 

The  Alzheimer's  disease  demonstration  projects  wo\ild  be  ex- 
tended for  an  additional  year. 
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Effective  date 

Effective  upon  the  date  of  enactment. 
Section  13473.  Oral  Cancer  Drugs 

Present  law 

Under  current  law,  Medicare  coverage  for  outpatient  prescription 
drugs  (with  exceptions  for  immunosuppressive  drugs  and  erythro- 
poietin) is  Hmited  to  drugs  which  are  not  to  be  self-administered. 
Drugs  taken  orally  are  not  covered. 

Explanation  of  provision 

Medicare  coverage  would  be  extended  to  include  oral  cancer 
drugs  if  they  are  the  same  chemical  entity  as  anticancer  drugs  cov- 
ered by  Medicare  when  administered  intravenously. 

In  addition,  the  Secretary  would  establish  a  uniform  national 
coverage  policy  for  the  "off-label"  use  of  drugs  in  anti-cancer  ther- 
apy by  providing  guidance  to  Medicare  carriers  to  assist  them  in 
making  coverage  determinations.  In  providing  such  guidance,  the 
Secretary  woiild  clarify  that  coverage  is  limited  to  the  Food  and 
Drug  Administration  (FDA)  approved  drugs  but  not  necessarily 
limited  to  the  uses  approved  by  the  FDA  as  described  on  the  label. 

The  guidance  regarding  coverage  decisions  woiild  be  based  on  (1) 
the  inclusion  of  such  drugs  in  one  of  the  three  specified  major  med- 
ical compendia,  or  (2)  supportive  clinical  research  regarding  the  off- 
label  use  of  such  drugs  that  appears  in  peer-reviewed  medical  lit- 
erature. The  Secretary  would  specify  the  medical  journals  which 
would  be  appropriate  for  consideration  by  the  carriers  in  making 
these  coverage  decisions. 

The  Committee  intends  that  the  inclusion  of  uses  in  the  specified 
compendia,  in  the  absence  of  evidence  to  the  contrary,  would  be 
considered  sufficient  evidence  for  justifying  coverage. 

The  Secretary  would  study  the  costs  of  patient  care  for  Medicare 
beneficiaries  enrolled  in  clinical  trials  of  new  cancer  therapies 
(where  the  protocol  for  the  trial  has  been  approved  by  the  National 
Cancer  Institute  or  meets  similar  scientific  and  ethical  standards, 
including  approval  by  an  Institutional  Review  Board)  and  develop 
criteria  for  such  coverage. 

Effective  date 

Effective  for  drugs  provided  on  or  after  January  1,  1994. 

Section  13474.  Part  B  Premium  Payments  for  Late  Enroll- 
ment 

Present  law 

(a)  Part  B  Premium  Penalty  for  Late  Enrollment — Individuals 
who  enroll  in  Medicare  Part  B  aSfler  the  applicable  enrollment  pe- 
riod are  subject  to  an  increased  premium  for  late  enrollment.  The 
monthly  premiums  are  increased  by  10  percent  for  every  12  months 
of  late  enrollment.  In  general,  the  premium  increase  is  calculated 
based  upon  the  number  of  months  of  delayed  enrollment  beyond 
the  initial  enrollment  period.  In  the  case  of  individuals  who  delay 
enrollment  because  they  have  primary  coverage  under  an  employer 
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group  health  plan,  months  of  enrollment  in  the  employer  group 
health  plan  are  not  included  for  purposes  of  calculating  the  in- 
creased premium. 

(b)  Part  B  Premium  Payments  by  States — States  are  permitted  to 
pay  premiums  on  behalf  of  individuals  who  enroll  in  Part  B. 

Explanation  of  provision 

(a)  Part  B  Premium  Penalty  for  Late  Enrollment — The  part  B 
premium  penalty  for  delayed  enrollment  would  be  capped  at  25 
percent  for  Federal  employees  who  meet  the  following  conditions. 
First,  at  the  time  of  the  initial  enrollment  period,  the  individual  de- 
layed enrollment  because  he  or  she  was  enrolled  in  a  group  health 
plan  that  provided  items  or  services  covered  under  Part  B.  Second, 
the  individual  was  enrolled  in  a  group  health  plan  that  stopped 
providing  coverage  of  such  services  subsequent  to  the  individual's 
initial  enrollment  period. 

(b)  Part  B  Premium  Payments  by  States — The  Secretary  would  be 
authorized  to  enter  into  agreements  with  States  for  purposes  of  al- 
lowing States  to  make  premium  payments  for  penalties  associated 
with  late  enrollment  under  Part  B.  States  would  be  permitted  to 
make  quarterly  payments  on  a  lump-sum  basis. 

Effective  date 

Subsection  (a)  would  apply  to  premiums  for  months  beginning 
January  1,  1992.  Subsection  (b)  would  be  effective  upon  the  date 
of  enactment. 

Section  13475.  Coverage  of  Speech-Language  Pathologists 
and  Audiologists 

Present  law 

The  services  of  speech  therapists  and  audiologists  are  covered 
under  certain  limited  circumstances.  In  addition,  speech  therapy  is 
covered  under  the  home  health  benefit.  The  law  does  not  include 
a  specific  definition  of  these  services  or  providers. 

Explanation  of  provision 

The  term  "speech  pathologist"  would  be  changed  to  "speech-lan- 
guage pathologist"  where  it  appears,  except  that  this  amendment 
would  not  change  the  definition  of  services  covered  in  any  setting. 
A  statutory  definition  of  speech-language  pathologists  and 
audiologists  would  be  established,  consistent  with  current  coverage 
guidelines. 

Effective  date 

Effective  on  January  1,  1994. 

Section  13476.  Municipal  Health  Service  Demonstration 
Projects 

Present  law 

OBRA  89  extended  existing  waivers  for  the  four  municipal  health 
service  demonstration  projects  through  December  31,  1993,  and 
provided  for  a  study  of  the  waiver  program  with  respect  to  the 
quality  of  health  care  and  beneficiary  costs. 
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Explanation  of  provision 

The  waivers  for  the  four  municipal  health  service  demonstration 
projects  would  be  extended  through  December  31,  1997.  In  conduct- 
ing the  study  mandated  under  OBRA  89,  HCFA  would  include  con- 
sideration of  costs  to  Medicaid  and  other  payers,  access  to  care, 
outcomes,  beneficiary  satisfaction,  and  utilization  differences 
among  the  different  populations  being  served  by  the  centers. 

Effective  date 

Effective  upon  the  date  of  enactment. 

Section  13477.  Treatment  of  Certain  Indian  Health  Pro- 
grams and  Facilities  as  Federally  Qualified  Health  Cen- 
ters 

Present  law 

Medicare  provides  payments  to  services  provided  in  certain  quali- 
fied health  centers,  known  as  Federally  Qualified  Health  Centers 
(FQHC).  , 

Explanation  of  provision 

The  current  definition  of  Federally  Qualified  Health  Centers 
would  be  revised  to  include  programs  and  facilities  operated  by  In- 
dian tribes  under  the  Indian  Self-Determination  Act. 

Effective  date 

Effective  for  services  provided  on  or  after  January  1,  1994.  ^ 

Section  13478.  Other  Technical  Amendments  Relating  to 
Part  B  of  the  Medicare  Program 

Present  law 

(a)  Revision  of  Information  on  Part  B  Claims — Each  Part  B  claim 
for  which  the  entity  submitting  the  claim  knows  or  has  reason  to 
believe  that  there  has  been  a  referral  by  a  physician  must  include 
the  name  and  provider  number  of  the  referring  physician  and  must 
indicate  whether  the  referring  physician  is  an  investor  in  the  en- 
tity. 

(h)  Consultation  for  Social  Workers— OBRK  90  provided  for  direct 
reimbursement  for  the  services  of  clinical  psychologists  and  clinical 
social  workers.  The  Secretary  was  required  to  develop  criteria  for 
psychologists'  services  under  which  psychologists  would  be  required 
to  consult  with  a  patient's  attending  physician. 

(c)  Reports  on  Hospital  Outpatient  Payment — OBRA  87  required 
the  Prospective  Payment  Assessment  Commission  (ProPAC)  to  con- 
duct a  study  of  Medicare  payment  for  hospital  outpatient  services. 
Part  of  the  study  was  to  be  submitted  to  the  Congress  by  July  1, 
1990  and  part  by  March  1,  1991.  Section  1135(d)(6)  of  the  Social 
Security  Act  also  requires  the  Secretary  to  report  to  the  Congress 
on  the  development  of  a  prospective  method  for  ambulatory  surgery 
services. 

(d)  Radiology  and  Diagnostic  Services  Provided  in  Hospital  Out- 
patient Departments — Payment  for  outpatient  radiology  and  diag- 
nostic services  is  limited  to  a  blend  of  the  hospital's  costs  and  phy- 
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sician  fee  schedule  that  would  apply  if  the  procedure  were  per- 
formed in  a  physician*s  office. 

(e)  Payments  to  Nurse  Practitioners  in  Rural  Areas — OBRA  90 
provided  for  direct  reimbursement  of  nurse  practitioners  and  clini- 
cal nurse  specialists  in  rural  areas.  While  current  law  excludes  the 
services  of  physician  assistants,  nurse  midwives,  certified  reg- 
istered nurse  anesthetists,  and  psychologists  fi'om  the  definition  of 
inpatient  hospital  care,  payments  for  nurse  practitioners  and  clini- 
cal nurse  specialists  were  not  included  in  this  provision. 

(f)  Other  Technical  and  Conforming  Amendments — Elderly  or  dis- 
abled employees  and  their  spouses  who  are  covered  by  employer 
health  plans  are  not  required  to  enroll  in  the  same  enrollment  pe- 
riod applicable  to  others.  However,  they  cannot  enroll  while  en- 
rolled in  an  employer  group  health  plan.  Coverage  for  such  individ- 
uals begins  generally  on  the  first  day  of  the  month  in  which  the 
individual  is  no  longer  enrolled  in  an  employer  group  health  plan. 
The  OBRA  90  conferees  intended  to  modify  this  provision,  but  stat- 
utory language  to  that  effect  was  omitted  from  the  law. 

Explanation  of  provision 

(a)  Revision  of  Information  on  Part  B  Claims — The  claim  form 
would  be  required  to  include  the  unique  physician  identification 
number  (UPIN),  and  the  requirement  that  claims  indicate  whether 
the  referring  physician  is  an  investor  in  the  entity  would  be  re- 
pealed. 

(b)  Consultation  for  Social  Workers — Clinical  social  workers 
would  be  required  to  consult  with  a  patient's  attending  physician 
in  the  same  manner  as  clinical  psychologists. 

(c)  Reports  on  Hospital  Outpatient  Payment — The  requirement  for 
the  preparation  of  reports  contained  in  Section  6137  of  OBRA  89 
and  Section  1135(d)(6)  of  the  Social  Security  Act  would  be  repealed. 

(d)  Radiology  and  Diagnostic  Services  Provided  in  Hospital  Out- 
patient Departments — Outpatient  payment  limits  would  apply  to  di- 
agnostic services.  The  physician  component  of  the  limit  would  be 
based  on  the  resource  based  relative  value  scale. 

(e)  Payments  to  Nurse  Practitioners  in  Rural  Areas — The  services 
of  nurse  practitioners  and  clinical  nurse  specialists  would  be  added 
to  the  list  of  services  excluded  from  the  definition  of  inpatient  hos- 
pital services. 

(f)  Other  Technical  and  Conforming  Amendments — The  special 
enrollment  period  would  be  modified  to  allow  individuals  who  have 
employer  group  health  coverage  to  enroll  in  Part  B  at  any  time 
they  are  enrolled  in  the  group  health  plan,  rather  than  after  they 
leave  the  plan.  If  an  individual  enrolls  in  Part  B  while  enrolled  in 
the  group  health  plan  or  in  the  first  month  after  leaving  the  plan. 
Medicare  coverage  would  begin  on  the  first  day  of  the  month  in 
which  the  individual  enrolled  (or,  at  the  option  of  the  individual) 
on  the  first  day  of  any  of  the  following  3  months). 

Various  technical  and  conforming  amendments  to  Sections  4154 
through  4164  of  OBRA  90  would  be  made. 

Effective  date 

Except  as  otherwise  provided,  effective  as  if  included  in  OBRA 
90. 
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Subchapter  F— Part  B  Premium 
Section  13481.  Part  B  Premium 

Present  law 

From  1984  through  1990  the  Part  B  premium  was  set  to  cover 
25  percent  of  program  costs  for  aged  beneficiaries.  The  remaining 
75  percent  was  covered  by  general  revenues.  OBRA  90  estabhshed 
the  monthly  Part  B  premium  in  statute  through  1995  to  cover  25 
percent  of  program  costs  as  follows:  $29.90  in  1991,  $31.80  in  1992, 
$36.60  in  1993,  $41.10  in  1994  and  $46.10  in  1995.  In  1996,  the 
method  for  calculating  the  premiimi  will  revert  to  the  formula  used 
prior  to  1984,  so  that  the  Part  B  premium  increases  will  be  limited 
by  the  percentage  by  which  cash  benefits  were  increased  in  the  pre- 
vious year  xmder  the  COLA  provisions  of  the  Social  Security  pro- 
gram. 

A  special  provision  applies  to  low-income  persons  who  have  their 
premiums  deducted  fi*om  their  Social  Security  checks.  If  the  Social 
Security  COLA  is  less  than  the  premium  increase,  the  premium  in- 
crease otherwise  applicable  is  reduced  to  prevent  a  reduction  in  the 
individuaFs  Social  Security  check. 

Explanation  of  provision 

The  Part  B  premium  would  cover  25  percent  of  program  costs  in 
1996  and  1997.  In  subsequent  years,  the  Part  B  premium  would  in- 
crease by  the  percentage  by  which  cash  benefits  are  increased 
under  the  COLA  provisions  of  the  Social  Seciuity  program. 

Effective  date 
Applies  to  premiums  beginning  January  1,  1996. 

Chapter  3.  Amendments  Relating  to  Parts  A  and  B  and  Other 
Health  Amendments 

Subchapter  A— Elimination  of  Updates 
Section  13501.  Direct  Medical  Education 

Present  law 

Payments  to  hospitals  for  the  direct  costs  of  graduate  medical 
education  are  based  on  Medicare's  share  of  each  hospital's  direct 
costs  per  full-time  equivalent  (FTE)  resident,  in  a  base  year,  up- 
dated each  year  by  the  consumer  price  index. 

Explanation  of  provision 

Per-resident  amounts  would  not  be  updated  for  cost  reporting  pe- 
riods beginning  during  fiscal  years  1994  and  1995. 

Effective  date 

Effective  upon  the  date  of  enactment. 

Section  13502.  Home  Health  Services 

Present  law 

Home  health  services  are  reimbursed  on  a  reasonable  cost  basis, 
subject  to  aggregate  cost  limits  which  are  updated  annually. 
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Explanation  of  provision 

Cost  limits  applicable  to  home  health  services  would  not  be  up- 
dated for  cost  reporting  periods  beginning  during  fiscal  years  1994 
and  1995. 

Effective  date 

Effective  upon  the  date  of  enactment. 

Subchapter  B— Medicare  Secondary  Payer  Provisions 
Section  13511.  Extension  of  Transfer  of  Data 

Present  law  ^ 

OBRA  89  authorized  the  establishment  of  a  database  to  identify 
working  beneficiaries  and  their  spouses  to  improve  identification  of 
cases  in  which  Medicare  is  secondary  to  other  third  party  payers. 
The  datamatch  links  Internal  Revenue  Service  (IRS)  tax  records 
with  data  from  the  Social  Security  Administration  (SSA)  and  the 
Health  Care  Financing  Administration  (HCFA).  OBRA  90  extended 
through  September  30,  1995  the  requirements  established  in  OBRA 
90  pertaining  to  identification  of  secondary  payer  situations. 

Explanation  of  provision 

(a)  Extension  of  Transfer  of  Data — The  authorization  for  require- 
ments pertaining  to  the  IRS/SSA/HCFA  datamatch  would  be  ex- 
tended through  September  30,  1998. 

The  provision,  effective  as  if  included  in  OBRA  89  would  clarify 
that  the  Medicare  secondary  payer  provisions  do  not  apply  to  sec- 
ondary payer  situations  identified  after  October  1,  1989  for  services 
provided  prior  to  such  date  to  members  of  religious  orders  who  are 
considered  "deemed  employees"  because  of  an  election  of  Social  Se- 
curity coverage. 

The  Secretary  would  be  authorized  to  establish  a  minimum  in- 
come threshold  to  simplify  the  datamatch  process. 

Effective  date 
Effective  upon  the  date  of  enactment. 

Section  13512.  Three-Year  Extension  of  Medicare  Secondary 
Payer  for  Disabled  Bene^ciaries 

Present  law 

Medicare  is  secondary  payer  to  certain  group  health  plans,  of- 
fered by  employers  of  100  or  more,  covering  disabled  beneficiaries. 
The  authority  for  this  provision  expires  September  30,  1995. 

Explanation  of  provision 

The  Medicare  secondary  payer  requirements  for  disabled  bene- 
ficiaries would  be  extended  for  3  additional  years  through  Septem- 
ber 30,  1998. 

Effective  date 
Effective  upon  the  date  of  enactment. 
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Section  13513.  Three- Year  Extension  of  18-Month  Rule  for 
ESRD  Beneficiaries 

Present  law 

Medicare  is  secondary  payer  to  certain  employer  group  health 
plans  covering  beneficiaries  with  end  stage  renal  disease  (ESRD) 
beneficiaries  during  the  first  18  months  of  a  beneficiary's  entitle- 
ment to  Medicare  on  the  basis  of  ESRD.  The  authority  for  this  pro- 
vision expires  September  30,  1995. 

Explanation  of  provision 

The  Medicare  secondary  payer  requirements  for  beneficiaries 
with  end  stage  renal  disease  (ESRD)  would  be  extended  for  3  addi- 
tional years  through  September  30,  1998. 

Effective  date 

Effective  upon  the  date  of  enactment. 

Section  13514.  Medicare  Secondary  Payer  Reforms 

Present  law 

The  Department  of  HHS  identifies  Medicare  secondary  payer 
cases  in  the  following  ways:  beneficiary  questionnaires;  provider 
identification  of  third  party  coverage  when  services  are  provided; 
Medicare  contractor  screening  and  data  collection  and  exchange; 
and  data  transfers  with  other  Federal  and  State  agencies  including 
the  Internal  Revenue  Service  and  the  Social  Security  Administra- 
tion. 

The  Secretary  is  authorized  to  develop  standards,  criteria,  proce- 
dures and  reporting  requirements  to  evaluate  the  performance  of 
organizations  facilitating  Medicare  payments  to  providers  of  serv- 
ices. Primary  payers  are  required  to  make  pajnnents  for  any  item 
or  service  for  which  Medicare  is  secondary  payer  when  they  receive 
notice  that  payments  are  due.  The  Secretary  is  authorized  to 
charge  interest  on  late  recoveries  under  the  Medicare  Secondary 
Payer  program. 

Explanation  of  provision 

(a)  The  Administrator  of  HCFA  would  be  required  to  mail  ques- 
tionnaires to  individuals,  before  such  individuals  become  entitled  to 
benefits  under  part  A  or  enroll  in  part  B,  to  determine  whether  the 
individual  is  covered  under  a  primary  plan.  In  addition,  the  provi- 
sion would  clarify  that  payments  would  not  be  denied  for  covered 
services  solely  on  the  grounds  that  a  beneficiary's  questionnaire 
fails  to  note  the  existence  of  other  health  plan  coverage. 

(b)  Providers  and  suppliers  would  be  required  to  complete  infor- 
mation on  claim  forms  regarding  potential  coverage  under  other 
plans. 

(c)  Civil  monetary  penalties  w^ould  be  established  for  an  entity 
that  knowingly,  willfully  and  repeatedly  fails  to  complete  a  claim 
form  with  accurate  information. 

(d)  Contractors  would  be  required  to  submit  a  report  to  the  Sec- 
retary annually  regarding  steps  taken  to  recover  mistaken  pay- 
ments. The  Secretary  would  be  required  to  evaluate  the  perform- 
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ance  of  contractors  in  identifying  cases  in  which  Medicare  is  sec- 
ondary payer. 

(e)  The  provision  would  clarify  the  Secretar/s  authority  to 
charge  interest  if  pa5anent  is  not  received  within  60  days  after  no- 
tice is  given. 

(f)  For  purposes  of  determining  the  application  of  Medicare  sec- 
ondary payer  provisions  to  employer  group  health  plans,  aggrega- 
tion rules  as  defined  in  the  Internal  Revenue  Code  would  be  used 
to  determine  size  of  employer. 

(g)  The  definition  of  a  noncomplying  plan  would  be  clarified  to  in- 
clude a  plan  that  refuses  to  refund  amounts  to  HCFA  demanded 
through  the  Medicare  secondary  payer  provisions. 

Effective  date 

Subsections  (a)  and  (c)  would  be  effective  upon  the  date  of  enact- 
ment. Subsection  (b)  would  apply  for  items  and  services  furnished 
on  or  after  January  1,  1994.  Subsection  (d)  would  apply  to  con- 
tracts with  fiscal  intermediaries  and  carriers  for  years  beginning 
with  1994.  Subsection  (e)  would  apply  to  pa3nnents  for  items  and 
services  furnished  on  or  after  the  date  of  enactment.  Subsection  (f) 
would  be  effective  90  days  after  the  date  of  enactment.  Subsection 
(g)  would  be  effective  for  demands  issued  after  the  date  of  enact- 
ment. 

Subchapter  C — Physician  Ownership  and  Referral 

Section  13521.  Application  of  Medicare  Ban  on  Self-referrals 
to  All  Payers 

Physicians  (or  immediate  family  members  of  such  physicians) 
with  a  financial  relationship  with  clinical  laboratories  are  prohib- 
ited from  referring  Medicare  patients  to  those  entities. 

Explanation  of  provision 

A  physician  (or  immediate  family  members  of  such  physicians) 
with  a  financial  relationship  with  an  entity  would  be  prohibited 
from  referring  patients  to  that  entity  for  the  furnishing  of  des- 
ignated health  services  as  defined  in  the  following  section.  This 
prohibition  would  apply  to  patients  imder  Medicare  and  Medicaid 
or  any  private  health  plan  (other  than  health  maintenance  organi- 
zations). 

Section  13522.  Extension  of  Self-referral  Ban  to  Additional 
Services 

Present  law 

Physicians  (or  immediate  family  members  of  such  physicians) 
with  a  financial  relationship  with  clinical  laboratories  are  prohib- 
ited from  referring  Medicare  patients  to  those  entities. 

Explanation  of  provision 

Designated  health  services  would  be  defined  to  include  the  fol- 
lowing services:  clinical  laboratory  services,  physical  and  occupa- 
tional therapy  services,  radiology  services  (including  magnetic  reso- 
nance imaging,  computerized  axial  tomography  scans,  and 
ultrasound  services),  radiation  therapy  services,  durable  medical 
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equipment,  parenteral  and  enteral  nutrition  equipment  and  sup- 
plies, prosthetic  devices  and  orthotics  and  prosthetics,  outpatient 
prescription  drugs,  home  infusion  therapy  services,  home  dialysis, 
home  health  services,  ambulance  services,  inpatient  and  outpatient 
hospital  services,  comprehensive  outpatient  rehabilitation  facility 
services,  contact  lenses,  eyeglasses  and  hearing  aids. 

Section  13523.  Exceptions  For  Both  Ownership  and  Com- 
pensation Arrangements 

Present  law 

There  are  a  series  of  general  exceptions  to  both  the  ownership 
and  compensation  provisions,  including:  (1)  physicians'  services 
provided  by  or  under  the  personal  supervision  of  a  physician  or  an- 
other physician  in  the  same  group  practice;  and  (2)  in-office  ancil- 
lary services.  In-office  ancillary  services  are  defined  as  services  fur- 
nished by  the  physician  himself,  another  physician  in  the  same 
group  practice,  or  employees  of  the  physician  or  the  physician's 
group  practice. 

To  be  exempted  from  the  referral  ban,  the  services  must  be  pro- 
vided in  a  building  in  which  the  physician  or  other  member  of  the 
group  practice  provides  services  unrelated  to  laboratory  services,  or 
in  a  central  building  set  up  by  the  group  to  perform  ancillary  serv- 
ices for  its  members.  The  services  must  be  billed  by  the  physician 
performing  or  supervising  the  services  or  by  that  physician's  group, 
or  by  an  entity  owned  by  the  physician  or  the  physician's  group 
practice.  In  addition,  the  ownership  or  compensation  interests  in 
such  in-office  ancillary  services  must  meet  other  requirements  that 
the  Secretary  may  impose  by  regulation  as  needed  to  protect 
against  patient  fraud  and  abuse. 

A  number  of  group  practices  own  and  operate  satellite  facilities 
in  communities  other  than  the  community  in  which  the  main  clinic 
facility  is  located. 

In  addition  to  the  general  exceptions,  the  law  includes  specific 
exceptions  from  just  the  ownership  prohibitions  and  specific  excep- 
tions from  just  the  compensation  provisions.  The  law  includes  an 
exception  under  the  ownership  prohibition  for  rural  providers.  Pro- 
posed implementing  regulations  contain  provisions  directed  at  pre- 
venting possible  abuses  of  this  exception. 

Explanation  of  provision 

The  exception  for  in-office  ancillary  services  would  apply  to  all 
Designated  Health  Services  other  than  durable  medical  equipment, 
parenteral  and  enteral  nutrition  equipment  and  supplies  and  am- 
bulance services.  Ancillary  services  provided  by  a  group  practice 
with  multiple  office  locations  would  be  exempted  fi'om  the  prohibi- 
tion on  referrals. 

Ownership  and  compensation  arrangements  relating  to  the  provi- 
sion of  services  in  rural  areas  (as  defined  for  purposes  of  Medicare's 
hospital  prospective  payment  system)  would  be  exempt  fi*om  the 
ban  on  referrals  if  substantially  all  of  the  services  furnished  by  the 
entity  are  furnished  to  individuals  who  reside  in  such  a  rural  area. 
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Section  13524.  Exceptions  Related  Only  to  Ownership  or  In- 
vestment 

Present  law 

There  is  a  specific  exception  for  ownerghip  in  publicly-traded  se- 
curities. This  exception  applies  only  if  a  corporation  had  total  as- 
sets exceeding  $100  million  at  the  end  of  the  corporation's  most  re- 
cent fiscal  year. 

Explanation  of  provision 

The  current  standard  for  asset  determination  under  the  publicly- 
traded  securities  exception  would  be  modified  to  require  that  a  cor- 
poration have  stockholder  equity  in  excess  of  $100  million. 

Section  13525.  Exceptions  Related  Only  to  Compensation  Ar- 
rangements 

Present  law  ?  x  j  ^: 

(a)  Rental  of  Office  Space — The  law  includes  specific  exceptions 
for  the  rental  of  office  space. 

(b)  Rental  of  Equipment — There  is  no  exception  for  the  rental  of 
equipment. 

(c)  Employment  Arrangements  with  Hospitals — There  is  a  specific 
exception  for  emplo5nment  arrangements  between  hospitals  and 
physicians. 

(d)  Personal  Service  Arrangements — There  are  a  series  of  excep- 
tions for  other  service  arrangements,  including:  (1)  services  as  a 
medical  director;  (2)  services  to  an  individual  receiving  hospice 
care;  (3)  services  furnished  to  a  nonprofit  blood  center;  and  (4)  ad- 
ministrative services. 

(e)  Services  Under  Arrangements — Some  group  practices  operate 
full-service  laboratories  and  contract  with  hospitals  and  other  pro- 
viders to  furnish  clinical  laboratory  services  to  hospital  and  other 
provider  patients  "under  arrangements"  with  such  entities.  Medi- 
care requires  that  the  hospital  or  other  provider  bill  for  such  serv- 
ices. These  "under  arrangements"  services  are  not  protected  imder 
the  general  exception  for  in-office  ancillary  services. 

(f)  Physician  Recruitment — There  is  a  specific  exception  in  the 
case  of  remimeration  which  is  provided  by  a  hospital  to  a  physician 
to  induce  the  physician  to  relocate. 

(g)  Isolated  Transactions — There  is  a  specific  exception  in  the 
case  of  an  isolated  financial  transaction,  such  as  a  one-time  sale  of 
property. 

(h)  Payments  by  a  Physician — No  provision. 
Explanation  of  provision 

(a)  Rental  of  Office  Space — The  exception  for  the  rental  of  office 
space  would  be  clarified  to  apply  for  the  use  of  premises  if:  (i)  the 
lease  is  set  out  in  writing,  signed  by  the  parties  and  specifies  the 
premises  covered  by  the  lease;  (ii)  the  aggregate  space  rented  or 
leased  does  not  exceed  that  which  is  reasonable  and  necessary  for 
the  legitimate  business  purpose  of  the  rental  and  is  used  exclu- 
sively by  the  lessee  when  being  used  by  the  lessee;  (iii)  the  term 
of  the  lease  is  at  least  1  year;  (iv)  the  aggregate  rental  charges  are 
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set  in  advance,  are  consistent  with  fair  market  value,  and  are  not 
determined  in  a  manner  that  takes  into  account  the  volume  or 
value  of  any  referrals  or  other  business  generated  between  the  two 
parties;  (v)  the  lease  would  be  commercially  reasonable  even  if  no 
referrals  were  made  between  the  parties;  (vi)  the  lease  covers  all 
of  the  premises  leased  between  the  parties  for  the  period  of  the 
lease;  and  (vii)  the  compensation  arrangement  meets  such  other  re- 
quirements as  the  Secretary  may  impose  to  protect  against  pro- 
gram or  patient  abuse. 

(b)  Rental  of  Equipment— An  exception  for  the  leasing  of  equip- 
ment would  be  added.  The  requirements  for  the  lease  of  equipment 
are  the  same  as  those  applicable  to  the  lease  of  premises,  except 
that  items  (ii),  (iv)  and  (vi)  above  relate  to  the  equipment  rented 
or  leased  (rather  than  the  aggregate  space). 

The  Committee  intends  that  charges  for  space  and  equipment 
leases  may  be  based  on  daily,  monthly,  or  other  time-based  rates, 
or  rates  based  on  units  of  service  furnished,  so  long  as  the  amoimt 
of  the  time-based  or  unit  of  service  rates  does  not  fluctuate  during 
the  contract  period  based  on  the  volume  or  value  of  referrals  be- 
tween the  parties  to  the  lease  or  arrangement. 

(c)  Employment  Arrangements  with  Hospitals — The  exception  for 
employment  and  service  arrangements  with  hospitals  would  be 
broadened  to  include  any  amounts  paid  by  any  employer  (including 
providers  other  than  hospitals)  to  a  physician  (or  immediate  family 
member)  with  a  bona  fide  employment  relationship  for  the  provi- 
sion of  services.  The  provision  would  also  modify  the  standards  to 
allow  a  physician  to  be  paid  shares  of  overall  profits  or  a  productiv- 
ity bonus  based  on  services  performed  personally  by  the  physician 
or  family  member,  if  the  amount  of  the  remuneration  is  not  deter- 
mined in  a  manner  that  takes  into  account  directly  the  volume  or 
value  of  any  referrals  by  a  referring  physician.  The  standards  for 
the  exception  relating  to  employment  and  service  arrangements  be- 
tween physicians  and  hospitals  under  current  law  also  would  apply 
to  this  broader  provision. 

(d)  Personal  Service  Arrangements — An  exception  would  be  pro- 
vided for  payments  from  an  entity  under  a  personal  service  ar- 
rangement if:  (i)  the  arrangement  is  set  out  in  writing,  specifies  the 
services  covered  by  the  arrangement,  and  is  signed  by  the  parties; 
(ii)  the  arrangement  covers  all  of  the  services  to  be  provided  by  the 
physician  or  family  member  to  the  entity;  (iii)  the  term  of  the  ar- 
rangement is  for  not  less  than  1  year;  (iv)  the  aggregate  services 
contracted  for  do  not  exceed  those  that  are  reasonable  and  nec- 
essary for  the  legitimate  business  purposes  of  the  arrangements; 
(v)  the  compensation  to  be  paid  over  the  term  of  the  arrangement 
is  set  in  advance,  does  not  exceed  fair  market  value  in  arm's-length 
transactions  and  is  not  determined  in  a  manner  that  takes  into  ac- 
count (directly  or  indirectly)  the  volume  or  value  of  any  referral  or 
business  otherwise  generated  between  the  parties;  (vi)  the  services 
performed  under  the  arrangement  do  not  involve  the  coimseling  or 
promotion  of  a  business  arrangement  or  other  activity  that  violates 
any  State  or  Federal  law;  and  (vii)  the  arrangement  meets  such 
other  requirements  as  the  Secretary  may  impose  to  protect  against 
program  or  patient  abuse. 
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The  Committee  intends  that  this  exception  would  apply  to  pay- 
ments made  by  a  non-profit  Medical  Foundation  under  a  contract 
with  physicians  to  provide  health  care  services  and  which  conducts 
medical  research.  The  requirement  that  the  compensation  be  paid 
in  advance  is  not  intended  to  prohibit  arrangements  where  entities 
pay  physicians  on  a  per  service  basis,  as  long  as  the  other  require- 
ments are  satisfied. 

(e)  Services  Under  Arrangements — ^An  exception  would  be  pro- 
vided for  health  services  provided  by  a  group  practice  billed  in  the 
name  of  a  hospital  if  the  arrangement  is  pursuant  to  the  provision 
of  inpatient  hospital  services  and  if  the  arrangement  began  prior 
to  December  19,  1989  and  meets  standards  similar  to  those  pro- 
vided for  payments  for  health  services  of  a  group  practice. 

(f)  Physician  Recruitment — The  stand£u*ds  in  the  current  excep- 
tion relating  to  physician  recruitment  would  be  expanded  to  in- 
clude that  the  arrangement  be  set  out  in  writing  and  signed  by  the 
parties,  and  that  it  specify  the  benefits  provided  by  the  hospital, 
the  terms  under  which  the  benefits  are  to  be  provided,  and  the  ob- 
ligations of  the  parties. 

(g)  Isolated  Transaction — The  exception  would  be  clarified  to 
refer  to  a  one-time  financial  transaction,  such  as  a  one-time  sale 
of  property  or  practice. 

(h)  Payments  by  a  Physician — An  exception  would  be  provided  for 
payments  by  a  physician  to  an  entity  as  compensation  for  an  item 
or  service,  if  the  item  or  service  is  furnished  at  a  price  that  is  con- 
sistent with  the  fair  market  value. 

An  exception  would  be  provided  for  pa5rments  by  a  physician  to 
a  clinical  laboratory  in  exchange  for  the  provision  of  clinical  labora- 
tory services. 

Section  13526.  Civil  Money  Penalties 

Present  law 

The  law  provides  for  civil  monetary  penalties  and  exclusion  for 
any  person  that  presents  or  causes  to  be  presented  a  bill  or  claim 
for  a  service  in  violation  of  the  self-referral  ban. 

Explanation  of  provision 

The  provision  would  clarify  that  a  physician  that  makes  a  pro- 
hibited referral  would  also  be  subject  to  a  civil  monetary  penalty. 

Section  13527.  Requirements  for  Group  Practices 

Present  law 

(a)  Definition  of  a  Group  Practice — The  law  contains  a  definition 
of  group  practice  for  purposes  of  the  self-referral  provision.  Under 
this  definition,  a  group  practice  is  defined  as  a  group  of  two  or 
more  physicians  legally  organized  as  partnership,  professional  cor- 
poration, foundation,  not-for-profit  corporation,  faculty  practice 
plan,  or  similar  association  in  which:  (1)  each  physician  group 
member  furnishes  substantially  the  full  range  of  his  or  her  services 
through  the  joint  use  of  office  space,  facilities,  equipment,  and  per- 
sonnel; (2)  substantially  all  of  the  services  of  the  physician  group 
members  are  furnished  through  the  group  and  billed  in  the  name 
of  the  group,  with  billing  receipts  treated  as  receipts  of  the  group; 
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(3)  the  practice  cost  expenses  and  income  generated  by  group  mem- 
bers are  distributed  in  accordance  with  predetermined  methodolo- 
gies; and  (4)  any  additional  standards  established  by  the  Secretary 
are  met. 

The  definition  of  group  practice  does  not  specifically  address  the 
issue  of  part-time  or  independent  contractor  arrangements.  Many 
group  practices,  particularly  those  in  smaller  communities,  arrange 
for  specialists,  usually  from  other  commiinities,  to  provide  services 
for  the  group  on  a  part-time  basis,  usually  as  independent  contrac- 
tors. Many  of  these  specialists  are  either  already  members  of  an- 
other group  practice,  have  their  own  practice,  or  have  similar  con- 
tractual arrangements  with  several  group  practices. 

(b)  Faculty  practice  plans — Faculty  practice  plans  operated  by  a 
hospital  fall  \inder  the  definition  of  group  practice  only  for  those 
services  provided  within  the  faculty  practice  plan. 

Explanation  of  provision 

(a)  Definition  of  a  Group  Practice — The  current  standards  used 
to  define  a  group  practice  would  be  expanded  to  include:  (i)  a  group 
in  which  no  physician  who  is  a  member  of  the  group  receives  com- 
pensation based  on  the  volume  or  value  of  referrals  by  the  physi- 
cian except  that:  (a)  a  physician  can  be  paid  shares  of  overall  prof- 
its of  the  group  as  long  as  the  share  is  not  determined  in  any  man- 
ner which  is  directly  related  to  the  volume  or  value  of  referrals  by 
that  physician;  and  (b)  a  physician  can  be  paid  a  productivity 
bonus  based  on  services  personally  performed  or  personally  super- 
vised by  a  physician  or  by  another  physician  in  the  group  so  long 
as  the  bonus  is  not  determined  in  any  manner  which  is  directly  re- 
lated to  the  volume  or  value  of  referrals  by  that  physician;  (ii)  in 
which  there  are  no  less  than,  on  average,  five  physicians  for  each 
office  location,  except  where  there  is  only  a  single  office  for  the  en- 
tire group  practice;  and  (iii)  members  of  the  group  would  be  re- 
quired to  personally  conduct  no  less  than  75  percent  of  the  physi- 
cian-patient encoimters  of  the  group  practice.  Groups  would  also  be 
required  to  bill  under  a  billing  number  assigned  to  the  group. 

For  purposes  of  the  standard,  the  term  "office  location"  would  be 
defined  as  an  office  where  physician  services  are  off'ered  to  pa- 
tients. However,  locations  consisting  solely  of  diagnostic  facilities, 
nursing  homes,  treatment  facilities  (such  as  physical  or  occupa- 
tional therapy  centers),  or  administrative  services  affiliated  with 
the  group  practice  would  not  be  included  in  the  definition  of  office 
location.  Any  office  location  which  is  physically  located  immediately 
adjacent  to  another  office  location  shall  be  treated  as  the  same  of- 
fice location.  Offices  located  in  a  rural  area  (outside  MSAs)  are  not 
included  as  an  office  location  as  long  as  at  least  85  percent  of  the 
physician  services  at  those  locations  are  provided  to  individuals 
who  reside  in  such  rural  areas. 

(b)  Faculty  practice  plans — The  definition  of  a  faculty  practice 
plan  would  be  expanded  to  include  faculty  of  an  institution  of  high- 
er learning  or  a  medical  school. 

Section  13528.  Preemption  of  State  Law 

No  provision. 
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Explanation  of  provision 

The  provision  would  provide  that  the  Federal  law  would  not  pre- 
empt State  laws  that  were  more  restrictive. 

Section  13529.  Miscellaneous  Provisions 

Present  law 

(a)  Financial  Relationship  Specified — A  financial  relationship  is 
defined  as  including  an  ownership  or  investment  interest  in  the  en- 
tity or  a  compensation  arrangement  between  the  physician  (or  im- 
mediate family  member)  and  the  entity. 

(b)  Minor  Remuneration — The  term  "compensation  arrangement" 
is  defined  as  any  arrangement  involving  any  remimeration  between 
a  physician  (or  immediate  family  member)  and  an  entity.  The  term 
remuneration  includes  any  remuneration,  directly  or  indirectly, 
overtly  or  covertly,  in  cash  or  in  kind. 

(c)  Referring  Physician— A  request  by  a  pathologist  for  clinical  di- 
agnostic laboratory  tests  and  pathological  examination  services,  if 
such  services  are  furnished  by  (or  under  the  supervision  of)  such 
pathologist  pursuant  to  a  consultation  requested  by  another  physi- 
cian does  not  constitute  a  "referral". 

Explanation  of  provision 

(a)  Financial  Relationship  Specified — The  definition  of  financial 
relationship  would  be  modified  to  include  explicitly  that  an  interest 
in  an  entity  (i.e.,  holding  company)  that  holds  an  investment  or 
ownership  interest  in  another  entity  is  a  financial  relationship  for 
purposes  of  the  referral  prohibition. 

(b)  Minor  Remuneration — An  exception  would  be  provided  for  cer- 
tain minor  remuneration,  including:  (i)  the  forgiveness  of  amounts 
for  inaccurate  or  mistakenly  performed  tests  or  procedures,  correc- 
tion of  minor  billing  errors;  or  (ii)  the  provision  of  items,  devices, 
or  supplies  used  solely  to  collect,  transport,  process,  or  store  speci- 
mens or  to  communicate  test  results. 

(c)  Referring  Physician — The  provision  would  clarify  that  a  re- 
quest by  a  radiologist  for  diagnostic  radiology  services  and  a  radi- 
ation oncologist  for  radiation  therapy  would  not  constitute  a  "refer- 
ral" by  a  "referring  physician." 

Section  13530.  Effective  dates 

Sections  13521,  13522,  13523,  13524,  13526,  13528  and  13529, 
and  Subsections  (b),  (d),  and  (f)  of  section  13525,  and  subsection  (a) 
of  section  13527  would  be  effective  December  31,  1994.  Subsection 
(b),  (c),  (e),  (g),  and  (h)  of  section  13525  would  be  effective  for  refer- 
rals made  on  or  after  January  1,  1992. 

Subchapter  D— Other  Provisions 
Section  13551.  Direct  Graduate  Medical  Education 

Present  law 

(a)  Adjustment  in  GME  Base-year  Costs  for  FICA  Taxes — Pay- 
ments for  the  direct  costs  of  graduate  medical  education  are  based 
on  Medicare's  share  of  each  hospital's  direct  costs  per  full-time 
equivalent  (FTE)  resident,  in  a  base  year,  updated  each  year  by  the 


551 


consumer  price  index.  The  base  year  is  defined  as  a  hospital's  cost 
reporting  period  beginning  on  or  after  July  1,  1985.  The  law  pro- 
vides for  no  adjustments  to  the  base  year  amount. 

Prior  to  enactment  of  OBRA  90,  some  teaching  institutions  were 
not  required  to  pay  either  FICA  taxes,  or  to  make  other  retirement 
contributions  for  residents.  Section  11332(b)  of  OBRA  90  required 
these  institutions  to  begin  making  such  payments.  However,  their 
base-year  costs  do  not  reflect  such  payments,  and  the  Secretary  is 
prohibited  from  adjusting  their  base  year  costs  to  reflect  the  new 
requirements  for  such  payments. 

(b)  Adjustments  for  Certain  Family  Residency  Programs — Pay- 
ments for  the  direct  costs  of  graduate  medical  education  are  based 
on  Medicare's  share  of  each  hospital's  direct  costs  per  full-time 
equivalent  (FTE)  resident,  in  a  base  year,  updated  each  year  by  the 
consumer  price  index.  The  base  year  is  defined  as  a  hospital's  cost 
reporting  period  beginning  on  or  after  July  1,  1985.  The  law  pro- 
vides for  no  adjustments  to  the  base  year  amount.  In  the  case  of 
a  hospital  that  did  not  have  an  approved  medical  residency  train- 
ing program  or  was  not  participating  in  the  Medicare  program  dur- 
ing the  base  year,  the  Secretary  shall  provide  for  an  FTE  resident 
amount  as  the  Secretary  determines  to  be  appropriate  based  on  ap- 
proved FTE  resident  amounts  for  comparable  programs. 

(c)  Preventive  Care  Residencies — Medicare  paj^nents  for  the  di- 
rect costs  of  medical  education  are  based  on  the  recognized  costs 
during  a  resident's  so-called  "initial  period"  of  residency.  This  pe- 
riod is  defined  as  the  period  necessary  to  be  board  eligible  plus  1 
year,  but  in  no  case  more  than  5  years.  Up  to  2  years  of  a  geriatric 
residency  or  fellowship  are  treated  as  part  of  the  initial  residency 
period,  but  the  time  spent  in  the  geriatric  program  is  not  counted 
toward  the  limitation  on  the  initial  residency  period. 

Explanation  of  provision 

(a)  Adjustment  in  GME  Base-year  Costs  for  FICA  Taxes — In  the 
case  of  a  hospital  that  did  not  pay  FICA  taxes  or  make  other  speci- 
fied retirement  contributions  for  residents  in  the  base  year  and 
that  must  now  pay  such  taxes  or  contributions  as  a  result  of  sec- 
tion 11332(b)  of  OBRA  1990,  the  Secretary  shall  redetermine  the 
FTE  resident  amount  to  reflect  the  amount  that  would  be  allowed 
if  the  hospital  had  made  such  pa>Tnents  during  the  base  year. 

(b)  Adjustments  for  Certain  Family  Residency  Programs — In  the 
case  of  a  facility  whose  only  medical  residency  program  in  the  cost 
reporting  period  that  began  in  fiscal  year  1984  was  in  family  and 
community  medicine,  received  Federal,  State  or  local  funding,  and 
had  a  base  year  per  resident  amount  of  $10,000  or  less,  the  Sec- 
retary would  be  required,  in  computing  FTE  resident  amount  in 
the  base  year,  to  estimate  the  costs  that  would  have  been  allowed 
as  reasonable  if  the  program  had  not  received  such  government  as- 
sistance, other  than  such  assistance  under  Medicare  or  Medicaid 
programs.  The  Secretary  would  also  reduce  the  payment  amoimt  so 
determined  by  the  amount  equal  to  the  proportion  of  such  program 
payments  during  the  base  period  by  Medicare. 

(c)  Preventive  Care  Residencies — For  the  purpose  of  determining 
whether  a  resident  is  in  an  initial  residency  period  for  pa3nnent 
purposes,  a  resident  in  a  preventive  care  residency  or  fellowship 
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program  would  be  treated  in  the  same  way  as  a  geriatric  resident 
or  fellow;  that  is  a  period  of  up  to  2  years  of  such  training  would 
be  treated  as  part  of  the  initial  residency  and  would  not  coimt  to- 
wards the  limitation  on  such  period. 

Effective  date 

The  provision  related  to  publicly-funded  residency  programs  ap- 
plies to  cost  reporting  periods  beginning  on  or  after  October  1, 
1990.  The  provision  related  to  FIG  A  taxes  applies  to  cost  reporting 
periods  beginning  on  or  after  October  1,  1992.  The  provision  related 
to  preventive  care  residencies  is  effective  on  enactment. 

Section  13552.  Immunosuppressive  Drug  Therapy 

Present  law 

Medicare  currently  pays  for  immunosuppressive  drug  therapy  for 
Medicare  beneficiaries  who  have  received  organ  transplants  for  1 
year  following  the  date  of  the  transplant  procedure. 

Explanation  of  provision 

Medicare  coverage  of  immunosuppressive  drug  therapy  would  be 
extended  as  follows.  Effective  January  1,  1994,  coverage  would  be 
extended  to  an  18-month  period.  Effective  January  1,  1995,  cov- 
erage would  be  extended  to  a  24-month  period.  Effective  January 
1,  1996,  coverage  would  be  extended  to  a  30-month  period.  Effec- 
tive January  1,  1997,  coverage  would  be  extended  to  a  36-month 
period. 

Effective  date 

Effective  upon  the  date  of  enactment. 

Section  13553.  Reduction  in  Payments  for  Erythropoietin 

Present  law 

Medicare  is  the  principal  purchaser  of  erythropoietin  (EPO),  an 
anti-anemia  drug  given  to  end-stage  renal  disease  (ESRD)  bene- 
ficiaries with  a  specified  level  of  anemia.  Pa3nnent  for  the  drug  is 
made  as  an  add-on  to  the  composite  rate  paid  to  facilities  for  dialy- 
sis treatment.  Pa3rments  to  facilities  are  made  in  increments  of 
1,000  unit  doses,  rounded  to  the  nearest  100  units,  with  a  maxi- 
mum payment  of  $11  per  1,000  units. 

For  ESRD  beneficiaries  who  are  not  treated  through  dialysis  fa- 
cilities, payment  is  made  to  physicians  for  drug  costs  in  a  variety 
of  ways. 

Explanation  of  provision 

Medicare  payments  for  EPO  would  be  reduced  by  $1.00  per  1,000 
units.  The  provision  would  not  alter  payments  for  EPO  provided  in 
a  physician's  office. 

Effective  date 

Effective  for  services  furnished  on  or  after  January  1,  1994. 
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Section  13554.  Qualified  Medicare  Beneficiary  Outreach 

Present  law 

The  Medicare  Catastrophic  Coverage  Act  of  1988  required  States 
to  pay  Medicare  premiums,  deductibles  and  coinsurance  for  "Quali- 
fied Medicare  Beneficiaries"  (QMBs).  QMBs  are  those  Medicare 
beneficiaries  whose  family  incomes  are  below  100  percent  of  the 
Federal  poverty  level  and  whose  resources  are  no  more  than  twice 
the  amoimt  allowed  under  SSI. 

OBRA  90  accelerated  the  phase-in  schedule  for  QMB  coverage, 
and  required  States  to  pay  premiums  for  QMBs  with  incomes  up 
to  110  percent  of  poverty  by  January  1,  1993,  and  to  120  percent 
of  poverty  by  January  1,  1995. 

Less  than  half  of  eligible  beneficiaries  are  currently  participating 
in  the  QMB  program. 

Explanation  of  provision  ■  * 

The  Secretary  would  be  required  to  establish  and  implement  a 
method  for  obtaining  information  fi-om  individuals  when  they  be- 
come entitled  to  benefits  under  part  A  or  enroll  in  part  B  that  may 
be  used  to  determine  eligibility  for  benefits  under  the  QMB  pro- 
gram. 

Effective  date 

Effective  upon  the  date  of  enactment.  . 

Section  13555.  Extension  of  Social  Health  Maintenance  Or- 
ganization Demonstrations  (SHMOs) 

Present  law 

The  Deficit  Reduction  Act  of  1984  required  the  Secretary  to  grant 
3-year  waivers  for  demonstrations  of  social  health  maintenance  or- 
ganizations (SHMOs).  These  demonstrations  provide  integrated 
health  and  long-term  care  services  on  a  prepaid  capitated  basis. 
OBRA  87  required  the  Secretary  to  extend  the  waivers  for  SHMOs 
through  September  30,  1992.  OBRA  90  extended  the  waivers 
through  December  31,  1995  and  required  the  Secretary  to  add  up 
to  four  additional  sites.  It  also  authorized  $3.5  million  for  technical 
assistance  and  evaluation. 

Explanation  of  provision 

The  SHMO  demonstrations  would  be  extended  for  an  additional 
2  years,  and  would  increase  the  enrollment  limit  per  site  to  12,000 
beneficiaries.  In  addition,  one  of  the  SHMO  demonstration  sites 
would  be  permitted  to  enroll  Medicare  end-stage  renal  disease 
(ESRD)  beneficiaries. 

Effective  date 

Effective  upon  the  date  of  enactment. 

i 
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Section  13556.  Hospice  Notification  to  Home  Health  Bene- 
ficiaries 

Present  law 

Medicare  beneficiaries  who  are  certified  as  terminally  ill  by  a 
physician  may  elect  to  receive  hospice  benefits  in  lieu  of  other  Med- 
icare covered  services.  Home  health  agencies  are  required  to  meet 
Medicare  conditions  of  participation  in  order  to  receive  reimburse- 
ment for  treatment  of  Medicare  beneficiaries. 

Explanation  of  provision 

Home  health  agencies  would  be  required  to  inform  beneficiaries 
of  the  hospice  benefit  under  Medicare,  if  a  Medicare  participating 
hospice  is  located  in  the  geographic  area  or  it  is  common  medical 
practice  to  refer  patients  to  hospices  out  of  the  area.  As  a  condition 
of  participation  in  Medicare,  home  health  agencies  would  be  re- 
quired to  provide  the  information  in  advance  of  the  patient's  com- 
ing under  care  of  the  agency. 

Effective  date  -  x; 

The  provision  would  apply  to  services  furnished  on  or  after  the 
first  day  of  the  first  month  beginning  more  than  1  year  after  the 
date  of  enactment. 

Section  13557.  Interest  Payments 

Present  law 

The  Social  Security  Act  requires  the  pa3anent  of  interest  if  pay- 
ment is  not  made  within  24  days  of  receipt  of  a  clean  claim  for  pay- 
ment, and  within  17  days  in  the  case  of  a  clean  claim  from  a  par- 
ticipating physician. 

Explanation  of  provision 

Interest  pa3nnents  would  be  made  on  clean  claims  if  payment  is 
not  made  within  30  days  of  receipt  for  fiscal  year  1993. 

Effective  date 

Effective  upon  the  date  of  enactment. 

Section  13558.  Peer  Review  Organizations 

Present  law 

(a)  Peer  Review  Organizations— OBRA  90  required  Peer  Review 
Organizations  (PROs)  to  provide  notice  to  State  licensing  entities 
when  a  physician  is  found  to  have  furnished  services  in  violation 
of  Section  1154(a)  of  the  Social  Security  Act.  This  subsection  in- 
cludes requirements  that  PROs  review  the  quality  of  medical  care 
and  determine  whether  certain  services  are  covered  by  Medicare. 
As  drafted,  OBRA  90  requires  PROs  to  notify  State  boards  in  the 
case  of  a  variety  of  administrative  findings,  as  well  as  in  the  case 
of  a  problem  regarding  quality  of  care. 

(b)  Repeal  of  PRO  Precertification  Requirement — Under  current 
law,  PROs  are  required  to  precertify  selected  surgical  procedures. 
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Explanation  of  provision  ^ 

(a)  Peer  Review  Organizations — The  requirement  that  PROs  no- 
tify State  boards  regarding  administrative  matters  would  be  ehmi- 
nated,  but  PROs  would  continue  to  be  required  to  notify  them  in 
cases  of  unnecessary  or  poor  quality  care.  In  addition,  drafting  er- 
rors in  OBRA  90  would  be  corrected. 

(h)  Repeal  of  PRO  precertification  requirement — The  requirement 
that  PROs  precertify  selected  surgical  procedures  would  be  re- 
pealed. 

Effective  date  ' 

Effective  upon  the  date  of  enactment. 
Section  13559.  Health  Maintenance  Organizations 

Present  law 

OBRA  90  reqmred  the  Secretary  to  submit  a  provision  to  Con- 
gress by  January  1,  1992  providing  for  a  more  accurate  method  for 
HMOs  paid  on  a  risk  basis.  The  Secretary  was  required  to  publish 
a  proposed  rule  by  March  1,  1992.  The  Comptroller  General  was  re- 
quired to  review  and  report  to  the  Congress  by  May  1,  1992  on  rec- 
ommendations to  modify  the  proposed  methodology.  OBRA  90  also 
contained  a  number  of  minor  and  technical  drafting  errors. 

Explanation  of  provision 

The  Secretary  would  be  required  to  revise  the  payment  methodol- 
ogy for  HMOs  for  contract  years  beginning  with  1994  to  take  into 
account  variation  in  costs  associated  with  beneficiaries  for  whom 
Medicare  is  the  secondary  payer.  The  Secretary  would  be  further 
required  to  submit  a  proposal  to  Congress  by  October  1,  1993  that 
provides  for  revisions  to  the  payment  methodology  for  contract 
years  beginning  with  1995.  In  proposing  the  revisions,  the  Sec- 
retary would  be  required  to  consider  (1)  the  difference  in  costs  asso- 
ciated with  beneficiaries  with  different  health  status  and  (2)  the  ef- 
fects of  using  alternative  geographic  classifications.  The  Comptrol- 
ler General  would  be  required  to  report  to  the  Congress  on  the  pro- 
posed revisions  no  later  than  3  months  after  the  Secretar^s  pro- 
posal was  submitted. 

Effective  date 

Effective  upon  the  date  of  enactment. 

Section  13560.  Medicare  Administration  Budget  Process 

Present  law 

The  Balanced  Budget  and  Emergency  Deficit  Control  Act  of  1985 
provides  for  certain  adjustments  to  the  discretionary  spending  lim- 
its provided  in  the  Act.  There  are  no  adjustments  relating  to  the 
discretionary  spending  under  the  Medicare  program. 

Explanation  of  provision 

The  Balanced  Budget  and  Emergency  Deficit  Control  Act  of  1985 
would  be  amended  to  provide  that  to  the  extent  that  appropriations 
are  enacted  that  provide  budget  authority  above  a  base  level  of 
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spending  in  fiscal  year  1992  of  $1,526  billion,  the  appropriate  dis- 
cretionary spending  limits  would  be  adjusted  to  accommodate  addi- 
tional budget  authority  in  fiscal  years  1994  and  1995.  The  adjust- 
ments would  be  CTomulative  and  would  equal  $198  million  in  fiscal 
year  1994,  and  $220  million  in  fiscal  year  1995. 

Effective  date 

Effective  upon  the  date  of  enactment. 

Section  13561.  Other  Provisions  Relating  to  Parts  A  and  B 
of  the  Medicare  Program 

Present  law 

(a)  Survey  and  Certification  Requirements — The  Secretary  is  pro- 
hibited from  imposing  user  fees  on  facilities  for  determining  compU- 
ance  with  any  requirement  of  Medicare.  Current  law  could  be  in- 
terpreted to  mean  that  user  fees  imposed  pursuant  to  the  Clinical 
Laboratory  Improvement  Act  CCLIAj  are  prohibited.  In  addition, 
there  are  minor  drafting  errors  regarding  the  survey  and  certifi- 
cation process. 

(h)  Other  Technical  Amendments — No  provision. 

Explanation  of  provision 

(a)  Survey  and  Certification  Requirements — The  provision  would 
clarify  that  user  fees  imposed  under  the  Clinical  Laboratory  Im- 
provement Act  are  not  subject  to  the  general  ban  on  user  fees. 

Minor  and  technical  errors  relating  to  a  home  dialysis  dem- 
onstration program  authorized  under  OBRA  90  and  Medicare  sec- 
ondary payer  requirements  in  OBRA  90  would  be  corrected.  In  ad- 
dition, the  provision  would  correct  minor  and  technical  errors  in 
Sections  4201  through  4207  of  OBRA  90. 

Q)j  Other  Technical  Amendments — A  number  of  minor  technical 
amendments  relating  to  Parts  A  and  B  of  the  Medicare  program 
would  be  made. 

Effective  date 

Effective  on  the  date  of  enactment 

Chapter  4.  Medicare  Supplemental  Insurance  Policies 

Section  13571.  Standards  for  Medicare  Supplemental  Insur- 
ance Policies 

Present  law 

Section  1882  of  the  Social  Security  Act,  as  most  recently  amend- 
ed by  OBRA  90,  provides  for  minimum  standards  for  Medicare  sup- 
plemental insurance  Oledigap;  policies. 

'aj  Preventing  Duplication — The  OBRA  90  amendments  strength- 
en prohibitions  against  the  sale  of  duphcative  coverage  to  Medicare 
beneficiaries.  The  sale  of  a  Medigap  policy  to  an  individual  already 
covered  under  a  Medigap  pohcy  is  prohibited,  as  is,  in  general,  the 
sale  of  a  Medigap  poHcy  to  a  Medicaid  beneficiary.  Insurers  are  re- 
quired to  obtain  written  information  fircm  applicants  regarding  ex- 
isting health  insurance  coverage. 


557 

The  language  also  appears  to  prohibit  the  sale  of  any  health  ben- 
efits that  duplicate  any  health  coverage  (including  Medicare)  to 
which  a  Medicare  beneficiary  is  entitled. 

(b)  Loss  Ratios  and  Refund  of  Premiums — The  OBRA  90  amend- 
ments increased  the  minim\im  loss  ratio  standard  for  individual 
Medigap  insurance  policies  fi*om  60  percent  to  65  percent.  The 
standard  is  75  percent  for  group  policies.  Policy  issuers  are  re- 
quired to  provide  a  refund  or  credit  against  future  premiums  if 
needed  to  meet  the  loss  ratio  requirements. 

(c)  Pre-existing  Condition  Limitations — The  OBRA  90  amend- 
ments prohibit  medical  underwriting  and  certain  other  practices 
with  respect  to  Medicare  supplemental  insurance  policies  for  which 
an  individual  age  65  or  older  applies  during  the  6  month  period  be- 
ginning with  the  first  month  during  which  the  individual  is  first 
enrolled  for  benefits  under  part  B. 

(d)  Other  Miscellaneous  and  Technical  Corrections — The  con- 
ference report  to  accompany  OBRA  90  states  the  intent  of  the  con- 
ferees that  the  National  Association  of  Insurance  Commissioners, 
in  promulgating  changes  to  the  Model  Medigap  Regulations  to  con- 
form with  Federal  requirements,  would  delete  firom  section  12(C) 
all  that  follows  "\mless",  which  is  an  exception  to  hmitations  on 
certain  sales  commissions.  The  OBRA  90  amendments  also  include 
a  number  of  minor  and  technical  drafting  errors. 

Explanation  of  provision 

(a)  Preventing  Duplication — This  provision  would  continue  the 
current  law  prohibition  on  the  sale  of  duplicative  health  insurance 
policies  subject  to  the  conditions  described  in  the  following  para- 
graph. The  provision  would  clarify  that  it  is  unlawful  to  sell  or 
issue  to  an  individual  entitled  to  benefits  under  Part  A  or  enrolled 
under  Part  B:  (i)  a  health  insurance  policy  with  knowledge  that 
such  poHcy  duplicates  health  benefits  to  which  such  an  individual 
is  otherwise  entitled  xinder  Medicare  or  Medicaid;  (ii)  a  Medigap 
policy  with  knowledge  that  the  individual  is  entitled  to  benefits 
\inder  another  Medigap  policy;  and,  (iii)  a  health  insurance  policy, 
other  than  a  Medigap  policy,  with  knowledge  that  such  policy  du- 
plicates health  benefits  to  which  the  individual  is  otherwise  enti- 
tled. 

Penalties  would  not  apply,  however,  to  the  sale  or  issuance  of  a 
policy  or  plan  that  duplicates  health  benefits  under  Medicare  or 
Medicaid  or  a  policy  or  plan  that  duplicates  health  benefits  to 
which  the  individual  is  otherwise  entitled  if,  under  the  policy  or 
plan,  all  benefits  are  fully  payable  directly  to  or  on  behalf  of  the 
individual  without  regard  to  other  health  benefit  coverage  of  the  in- 
dividual. In  addition,  for  the  penalty  to  be  waived  in  the  case  of 
the  sale  or  issuance  of  a  policy  or  plan  that  duplicates  benefits 
under  Medicare  or  Medicaid,  the  application  for  the  policy  must  in- 
clude a  statement,  prominently  displayed,  disclosing  the  extent  to 
which  benefits  payable  under  the  policy  or  plan  duplicate  Medicare 
benefits. 

Policies  that  would  be  subject  to  the  disclosure  requirement  in- 
clude, but  are  not  limited  to:  specific  disease  policies,  hospital  con- 
fiaement  indemnity  policies,  long  term  care  policies,  policies  that 
provide  fixed  indemnity  benefits  for  nursing  home  care,  nursing 
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services  in  the  home  or  for  home  care,  and  poHcies  that  provide 
fixed  indemnity  benefits  for  any  medical  or  surgical  service  or 
treatment. 

The  new  provisions  pertaining  to  non-duplication  would  not  alter 
in  any  way  the  current  law  prohibition  on  the  sale  of  a  Medigap 
policy  to  a  Medicaid  beneficiary. 

(b)  Loss  Ratios  and  Refund  of  Premiums— The  provision  would 
clarify  that  the  OBRA  90  loss  ratio  standard  would  apply  to  poli- 
cies sold  or  renewed  after  the  effective  date  of  the  provision.  With 
respect  to  a  refund  or  credit  for  policies  issued  prior  to  the  effective 
date  of  the  provision,  the  calculation  would  be  based  on  aggregate 
benefits  provided  and  premiums  collected  for  all  policies  issued  by 
an  insurer  in  a  state  and  based  only  on  aggregate  benefits  provided 
and  premiums  collected  under  the  policies  after  the  effective  date. 
Other  minor  and  technical  drafting  errors  would  be  corrected. 

(c)  Pre-existing  Condition  Limitations — The  provision  would  clar- 
ify the  intent  of  OBRA  '90  that,  in  the  case  of  individuals  enrolled 
in  part  B  prior  to  age  65,  Medigap  insurers  are  required  to  offer 
coverage,  regardless  of  medical  history,  for  a  6-month  period  when 
the  individual  reaches  age  65.  The  provision  would  also  clarify  that 
insurers  are  prohibited  from  discriminating  in  the  price  of  policies 
for  such  an  individual,  based  upon  the  medical  or  health  status  of 
the  policyholder. 

(d)  Other  Miscellaneous  and  Technical  Corrections — The  provi- 
sion would  clarify  that  certain  language  should  be  deleted  from  sec- 
tion 12(C)  of  the  National  Association  of  Insurance  Commissioners 
Model  Regulations  pertaining  to  sales  commissions.  The  effective 
dates  for  various  provisions  would  be  modified.  Other  minor  and 
technical  drafting  errors  would  be  corrected. 

Effective  date 

Effective  upon  the  date  of  enactment. 

Chapter  5.  Treatment  of  Certain  State  Health  Care  Programs 

Section  13581.  Treatment  of  Certain  State  Health  Care  Pro- 
grams 

Present  law 

Section  514(a)  of  the  Employee  Retirement  Income  Security  Act 
of  1974  (ERISA)  provides  that  the  Act  supersedes  any  and  all  State 
laws  that  "relate  to  any  employee  benefit  plan."  Section  514(b)  (2) 
(A)  exempts  from  preemption  State  laws  regulating  insurance,  ex- 
cept that  States  may  not  deem  employee  benefit  plans  to  be  en- 
gaged in  the  business  of  insurance  for  purposes  of  State  insurance 
law  (section  514(b)  (2)). 

Section  514(b)  (5)  generally  exempts  from  preemption  most  provi- 
sions of  the  Hawaii  Prepaid  Health  Care  Act  as  it  existed  on  Sep- 
tember 2,  1974.  State  tax  laws  relating  to  employee  benefit  plans 
and  amendments  to  the  Hawaii  Act  adopted  after  that  date,  how- 
ever, are  preempted.  The  Secretary  of  Labor  is  authorized  to  enter 
into  cooperative  arrangements  with  the  officials  of  the  State  of  Ha- 
waii to  assist  them  in  effectuating  the  policies  of  the  Hawaii  Act 
which  are  preempted. 
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Explanation  of  provision 

The  Hawaii  Prepaid  Health  Care  Act  would  not  be  preempted  by 
ERISA,  \mless  the  Secretary  of  Labor  notifies  the  Governor  of  Ha- 
waii that,  as  a  result  of  any  amendment  to  the  Hawaii  Act,  the  pro- 
portion of  the  population  covered  would  be  less  than  the  current 
proportion  or  the  level  of  coverage  would  be  less  than  the  actuarial 
equivalent  of  the  current  level  of  coverage.  State  tax  laws  relating 
to  employee  benefit  plans  would  continue  to  be  preempted. 

Effective  date 

Effective  upon  the  date  of  enactment. 

SUBTITLE  D—CUSTOMS  AND  TRADE  PROVISIONS 

Section  13601.  Customs  and  Trade  Agency  Authorizations 
for  Fiscal  Years  1994  and  1995 

Section  13601  authorizes  appropriations  for  fiscal  years  1994  and 
1995  for  the  U.S.  International  Trade  Commission,  the  U.S.  Cus- 
toms Service,  and  the  Office  of  the  U.S.  Trade  Representative. 

U.S.  INTERNATIONAL  TRADE  COMMISSION 

Present  law 

Section  330(e)(2)  of  the  Tariff  Act  of  1930,  as  amended,  author- 
izes 2-year  appropriations  for  the  International  Trade  Commission. 
The  most  recent  authorizations  (under  section  101  of  Public  Law 
101-382,  the  Customs  and  Trade  Act  of  1990)  were  $41,170,000  for 
fiscal  year  1991  and  $44,052,000  for  fiscal  year  1992.  An  amount 
not  to  exceed  $2,500  was  authorized  for  each  of  these  fiscal  years 
to  be  used  for  reception  and  entertainment  expenses,  subject  to  the 
approval  of  the  Chairman  of  the  Commission. 

The  total  appropriation  to  the  ITC  for  fiscal  year  1993  (Public 
Law  102-395)  is  $44,852,000,  of  which  an  amoimt  not  to  exceed 
$2,500  is  available  to  be  used  for  reception  and  entertainment  ex- 
penses, subject  to  the  approval  of  the  Chairman  of  the  Commission. 

Explanation  of  provision 

Section  13601(a)  amends  section  330(e)(2)  of  the  Tariff  Act  of 
1930  to  provide  an  authorization  of  appropriations  to  the  ITC  of 
$45,416,000  for  fiscal  year  1994  and  $45,974,000  for  fiscal  year 
1995.  Of  these  authorized  amounts,  not  more  than  $2,500  per  fiscal 
year  may  be  used  for  reception  and  entertainment  expenses,  sub- 
ject to  the  approval  of  the  Chairman  of  the  Commission. 

Reasons  for  change 

The  fiscal  year  1994  authorization  is  $472,000  less  than  the 
amount  requested  by  the  ITC.  The  ITC  requested  $45,888,000,  an 
amount  reflecting  a  2.3  percent  increase  over  the  fiscal  year  1993 
appropriation  of  $44,852,000.  The  difference  between  the  Commis- 
sion's budget  request  and  the  authorization  for  fiscal  year  1994  is 
attributable  to  the  eUmination  of  a  2.2  percent  cost-of-Hving  salary 
increase.  This  increase  was  eliminated  in  order  to  bring  the  ITC's 
budget  request  into  fiiU  compliance  with  President  Clinton's  budget 
reduction  directives  for  Executive  agencies. 
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The  fiscal  year  1995  authorization  is  $1,067,000  less  than  the 
amount  requested  by  the  ITC.  This  reduction  reflects  the  elimi- 
nation of  a  2.0  percent  cost-of-living  pay  increase  requested  for  fis- 
cal year  1995,  as  well  as  the  elimination  of  the  fiscal  year  1994  pay 
increase  and  the  annualization  of  that  increase.  The  elimination  of 
this  pay  increase  brings  the  ITC  authorization  level  into  ftill  com- 
pliance with  the  Presidents  budget  reduction  directives. 

The  fiscal  year  1994  authorization  level  represents  an  increase  of 
1.26  percent  over  the  fiscal  year  1993  appropriation  for  the  ITC. 
The  fiscal  year  1995  authorization  represents  an  increase  of  1.21 
percent  over  the  fiscal  year  1994  authorization  level.  The  Commis- 
sion has  indicated  that  these  increases  are  necessary  to  cover  non- 
discretionary  increases  in  personnel  compensation  and  benefits, 
space  rental  costs,  and  equipment  replacement  costs. 

Effective  date 
Date  of  enactment. 

U.S.  CUSTOMS  SERVICE 

Present  law 

The  Customs  Procedural  Reform  and  Simplification  Act  of  1978 
(PubHc  Law  95-110)  provides  for  a  2-year  authorization  of  appro- 
priations for  the  U.S.  Customs  Service.  The  Omnibus  Budget  Rec- 
onciliation Act  of  1986  (Public  Law  99-509)  requires  that  the  sala- 
ries and  expenses  portion  of  the  Customs  Service  authorization 
specify  separate  amounts  for  noncommercial  and  commercial  oper- 
ations. 

The  most  recent  authorization  (section  101  of  the  Customs  and 
Trade  Act  of  1990,  Public  Law  101-382)  was  $1,247,884,000  for  fis- 
cal year  1992  for  salaries  and  expenses  of  the  Customs  Service.  The 
Act  authorized  $150,199,000  for  operations  and  maintenance  of  the 
Air  Interdiction  Program  (operations  and  maintenance  of  the  ma- 
rine program  was  added  to  this  account  in  1992).  The  Act  author- 
ized $542,091,000  in  fiscal  year  1992  for  noncommercial  operations 
and  $705,793,000  for  commercial  operations. 

The  fiscal  year  1993  Treasury  Appropriation  Act  (Public  Law 
102-393)  appropriated  $1,315,917,000  for  Customs  Service  salaries 
and  expenses  and  $152,016,000  for  the  Air  Interdiction  Program. 
Under  provisions  of  PubHc  Law  100-690,  $12,777,000  was  trans- 
ferred from  the  Office  on  National  Drug  Control  Policy  for  special 
projects  in  High  Intensity  Drug  Trafficking  Areas. 

Thus,  the  total  budget  authority  available  for  the  current  fiscal 
year  for  Customs  Service  salaries  and  expenses  is  $1,328,694,000 
and  17,564  full-time-equivalent  (FTE)  positions.  For  the  Air  Inter- 
diction Program,  the  total  budget  authority  is  $132,416,000.  (The 
Appropriations  Act  further  subdivided  this  into  three  separate  ac- 
counts.) 

Section  613(A)  of  the  Tariff  Act  of  1930  provides  for  a  2-year  au- 
thorization for  discretionary  uses  of  the  Customs  Forfeiture  Fund. 
For  fiscal  year  1992,  the  Committee  authorized  $15  million  for  dis- 
cretionary uses  of  the  Fund.  The  Forfeiture  Fund  was  transferred 
to  the  Department  of  the  Treasury  and  merged  into  a  \mified 
Treasury-wide  Fund  pursuant  to  Public  Law  102-393.  This  law 
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provides  a  $50  million  permanent  authorization  for  discretionary 
uses  of  the  Fund. 

Explanation  of  provision 

Section  13601(b)  amends  section  301(b)  of  the  Customs  Proce- 
dural Reform  and  Simplification  Act  of  1978  to  authorize  appro- 
priations for  the  U.S.  Customs  Service  not  to  exceed  $540,783,000 
in  fiscal  year  1994  and  $527,000,000  in  fiscal  year  1995  for  salaries 
and  expenses  incurred  in  noncommercial  operations,  and  not  less 
than  $771,036,000  in  fiscal  year  1994  and  $748,000,000  in  fiscal 
year  1995  for  salaries  and  expenses  incurred  in  commercial  oper- 
ations. 

For  operation  and  maintenance  of  the  Air  and  Marine  Interdic- 
tion Program,  $95,156,000  in  fiscal  year  1994  and  $128,000,000  in 
fiscal  year  1995  are  authorized.  These  are  aggregate  amounts  and 
are  intended  to  cover  the  three  accounts  created  by  the  Treasury 
Appropriations  Act:  (1)  Operations  and  Maintenance  Air  and  Ma- 
rine Interdiction  Programs  (O&M);  (2)  P-3  Drug  Interdiction  Oper- 
ations and  Maintenance  (P--3  O&M);  and  (3)  Air  and  Marine  Inter- 
diction Procurement. 

Reasons  for  change 

The  fiscal  year  1994  authorization  level  accepts  the  amount  re- 
quested in  the  President's  budget  submission.  The  total  authoriza- 
tion amount  of  $1,406,975,000  and  17,199  full-time-equivalent  posi- 
tions represents  a  decrease  of  $54,135,000  and  365  FTEs  from  the 
current  fiscal  year  1993  appropriation  level,  net  of  small  airports. 
The  net  decrease  in  budget  authority  is  approximately  1.2  percent 
because  of  the  carryover  of  $37  million  in  fiscal  year  1993  unobli- 
gated balance  from  the  Air  and  Marine  Interdiction  Program  and 
the  transfer  of  the  Customs  Forfeiture  Fund  to  the  Treasury  De- 
partment. 

The  Customs  budget  proposal  is  affected  by,  and  implements,  two 
Executive  orders  issued  by  the  President  directing  a  reduction  in 
Federal  Grovemment  agency  spending  and  personnel: 

(1)  Executive  Order  on  Administrative  Cost  Reduction 
(12387)  .  .  .  -$8,490,00/0  FTE  Pos.,  requiring  agencies  reduce 
administrative  costs  by  not  less  than  14  percent  between  1994 
and  1997.  This  is  to  be  achieved  by  annual  reductions  of  3  per- 
cent to  the  fiscal  year  1993  amount,  adjusted  for  inflation. 

(2)  Executive  Order  on  Personnel  Reduction  (12389)  .  .  . 
-$14,270,000/-265  FTE  Pos.,  requiring  that  each  executive  de- 
partment with  over  100  employees  achieve  at  least  a  4  percent 
reduction  in  positions  (measured  on  an  FTE  basis),  in 
decrements  of  one  percent  in  fiscal  year  1993,  1.5  percent  in 
fiscal  year  1994  and  1.5  percent  in  fiscal  year  1995.  The  one 
percent  reduction  in  fiscal  year  1993  cut  177  FTEs. 

The  cumulative  effect  of  reductions,  nonrecurring  expenses,  and 
savings  result  in  a  net  decrease  of  365  FTE  positions  from  the  fis- 
cal year  1993  adjusted  level  of  17,564  FTE  positions. 

The  only  new  program  initiative  requested  in  the  budget  is  $2.5 
million  earmarked  to  update  and  redesign  the  Automated  Commer- 
cial System  (ACS)  Revenue  Collection  System.  This  system  is  now 
over  10  years  old  and  improvements  are  needed  to  better  track  rev- 
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enue  collections.  No  funding  for  a  pay  raise  in  fiscal  year  1994  is 
requested. 

On  the  enforcement  side,  no  new  drug  interdiction  initiatives  are 
proposed  and  funding  for  Operations,  Maintenance  and  Procure- 
ment of  Air  and  Marine  Interdiction  maintains  current  levels  of 
service.  The  proposal  of  $95  million  in  new  spending  authority  in 
fiscal  year  1994  reflects  the  recapture  of  $37  million  in  prior  year 
unobligated  balances.  For  the  Treasury  Forfeiture  Fund,  the  Ad- 
ministration is  proposing  funding  of  $14.7  million. 

While  section  13601(b)  does  not  contain  an  authorization  for  for- 
feiture activities,  the  Committee  intends  to  continue  its  oversight 
and  legislative  activities  with  respect  to  the  customs  portion  and 
funding  of  the  new  Treasury  Fimd.  The  new  Fund  was  created  as 
part  of  the  Treasury,  Postal  Service  and  General  Government  Ap- 
propriations Act  of  1993  (Public  Law  102-338),  without  any  formal 
review  by  the  Committee  on  Ways  and  Means.  On  October  2,  1992, 
Chairman  Rostenkowski  wrote  to  House  Speaker  Foley  notifying 
him  of  the  Committee's  intention  to  continue  its  jurisdictional  pre- 
rogatives over  Customs's  forfeiture  activities  and  financing. 

The  fiscal  year  1995  authorization  is  based  on  extending  the  fis- 
cal year  1994  figures  for  each  account,  after  adjusting  for  (1)  in- 
creases necessary  to  maintain  current  levels,  (2)  the  next  install- 
ment of  the  President's  Executive  orders  on  administrative  cost  and 
personnel  reductions,  and  (3)  the  assumption  of  no  government- 
wide  pay  raise  in  fiscal  year  1995.  Therefore,  the  Committee  rec- 
ommendation for  fiscal  year  1995  is  consistent  with  the  President's 
proposed  budget. 

The  Committee  is  concerned  that  appropriation  restrictions  un- 
duly limit  Customs'  flexibility  to  increase  or  adjust  resources  to 
meet  growing  workloads.  As  a  result,  certain  ports  experiencing 
rapid  growth  are  unable  to  meet  demand  for  customs  services.  The 
situation  in  south  Florida  is  one  example  where  more  inspectional 
resources  are  required  while  other  ports  are  overstaffed. 

Finally,  the  current  prohibition  on  studying  the  reorganization  of 
Customs'  regions  and  districts  prevents  efficient  and  effective  man- 
agement of  government  resources. 

Effective  date 
Date  of  enactment. 

OFFICE  OF  THE  U.S.  TRADE  REPRESENTATIVE 

Present  law      "  .     ^  - 

Section  141(g)(1)  of  the  Trade  Act  of  1974,  as  amended,  author- 
izes 2-year  appropriations  to  carry  out  the  functions  of  the  Office 
of  the  U.S.  Trade  Representative.  The  most  recent  authorizations 
(under  section  103  of  the  Customs  and  Trade  Act  of  1990)  were 
$23,250,000  for  fiscal  year  1991  and  $21,077,000  for  fiscal  year 
1992.  These  annual  amounts  included  not  to  exceed  $98,000  for  en- 
tertainment and  representation  expenses,  not  to  exceed  $2,050,000 
for  the  U.S.  share  of  expenses  for  binational  panels  and  extraor- 
dinary challenge  committees  convened  under  Chapter  19  of  the 
U.S.-Canada  Free  Trade  Agreement,  and  not  to  exceed  $1,000,000 
in  funds  to  remain  available  until  expended. 
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The  total  appropriation  to  the  USTR  for  fiscal  year  1993  (Public 
Law  102-395)  is  $19,992,000,  of  which  not  to  exceed  $98,000  is 
avadlable  for  official  reception  and  entertainment  expenses  and  not 
to  exceed  $2,500,000  shall  remain  available  imtil  expended. 

Explanation  of  provision 

Section  13601(c)  amends  section  141(g)(1)  of  the  Trade  Act  of 
1974  to  provide  a  2-year  authorization  of  appropriations  to  the 
USTR  of  $20,143,000  in  fiscal  year  1994  and  $20,419,000  in  fiscal 
year  1995.  Of  these  amounts  in  each  year,  not  to  exceed  $98,000 
may  be  used  for  entertainment  and  representation  expenses  and 
not  to  exceed  $2,500,000  shall  remain  available  until  expended. 

Reasons  for  change 

The  current  fiscal  year  1993  appropriation  of  $19,992,000  rep- 
resented a  reduction  of  $408,000  from  the  appropriation  level  in  fis- 
cal year  1992  ($20,400,000),  and  about  a  $1.7  miUion  reduction 
fi-om  the  fiscal  year  1993  authorization  request  for  current  services 
plus  two  additional  positions.  The  USTR  is  implementing  a  budget 
management  plan  to  reduce  costs  by  about  $1.7  million  in  fiscal 
year  1993.  However,  in  order  to  cover  unanticipated  costs  primarily 
to  negotiate  supplemental  agreements  to  the  North  American  Free 
Trade  Agreement  (NAFTA)  and  to  continue  the  Uruguay  Round  of 
GATT  multilateral  trade  negotiations,  the  USTR  is  requesting  a 
supplemental  appropriation  for  fiscal  year  1993  of  $750,000,  pro- 
viding a  total  fiscal  year  1993  appropriation  of  $20,742,000. 

The  fiscal  year  1994  authorization  request  of  $20,143,000  rep- 
resents a  net  increase  of  $151,000  or  0.8  percent  from  the  current 
$19,992,000  fiscal  year  1993  appropriation  level.  The  $151,000  net 
increase  is  derived  from  an  0MB  formula  applied  to  the  current  fis- 
cal year  1993  appropriation  level  that  includes  a  3  percent  across- 
the-board  inflation  factor  (but  no  general  pay  raise),  partially  offset 
by  about  a  3  percent  reduction  in  administrative  expenses 
(nonpersonnel,  nonequipment  costs)  to  meet  the  President's  14  per- 
cent reduction  in  such  expenses  by  1997,  plus  savings  from  person- 
nel reductions.  About  two-thirds  of  the  USTR  total  budget  consists 
of  personnel  salaries  and  benefits. 

The  total  authorization  request  for  fiscal  year  1995  is 
$20,419,000,  an  increase  of  $276,000  or  1.3  percent  from  the  fiscal 
year  1994  request  level,  calculated  on  the  basis  of  the  0MB  for- 
mula. 

Full-time  equivalent  (FTE)  positions  would  be  reduced  from  160 
in  fiscal  year  1992  and  162  in  fiscal  year  1993  to  157  in  fiscal  year 
1994.  An  anticipated  further  reduction  to  156  FTE  positions  in  fis- 
cal year  1995  would  comply  with  the  President's  personnel  program 
for  the  agency.  In  addition,  professional  USTR  staff  currently  in- 
cludes 41  details  assigned  from  other  agencies,  of  which  all  but  two 
are  nonreimbursable. 

The  USTR  budget  requests  for  fiscal  year  1994  and  1995  comply 
with  the  President's  guidelines  for  reductions  in  administrative 
costs  and  personnel.  The  requests  represent  a  modest  increase  in 
current  fimding  for  the  agency  which  has  the  primary  responsibil- 
ity for  developing,  coordinating,  and  articulating  U.S.  international 
trade  policy,  advising  the  President  on  trade  policy  and  issues,  and 
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for  conducting  international  trade  negotiations.  The  Committee  be- 
lieves that  the  requests  are  fully  justified  by  the  essential  statutory 
functions  of  this  agency  and  the  full  agenda  of  international  trade 
policy  issues  and  negotiations. 

Effective  date 
Date  of  enactment. 

Section  13602.  Extension  of  Authority  to  Levy  Customs  User 
Fees 

Present  law 

Section  13031  of  the  Consolidated  Budget  Reconciliation  Act  of 
1985  (COBRA)  (19  U.S.C.  58c)  authorizes  the  U.S.  Customs  Service 
to  collect  user  fees  for  services  the  agency  provides  to  the  traveling 
and  importing  public.  A  statutory  schedule  of  flat  rate  fees  is  im- 
posed for  the  processing  of  air  and  sea  passengers,  commercial  ves- 
sels, barges,  rail  cars,  trucks,  dutiable  mail  packages  and  customs 
brokers  permits  ("COBRA  fees").  Fees  collected  reimburse  appro- 
priations for  the  costs  incurred  by  Customs  in  providing 
inspectional  overtime  and  excess  preclearance  costs.  Also,  expendi- 
tures are  authorized  fi:'om  surplus  revenues  in  excess  of  $30  million 
to  add  new  positions  and  acquire  equipment  to  enhance  services 
provided  to  the  payers  of  the  fees. 

Customs  also  collects  a  0.19  percent  ad  valorem  merchandise 
processing  fee  (MPF)  on  the  value  of  formally  entered  imported 
commercial  cargo,  subject  to  a  $21  minimum  and  $400  maximum 
fee.  In  addition,  a  $2,  $5,  and  $8  entry  fee  is  charged  for  processing 
informal  entries  valued  below  $1,250. 

Merchandise  that  qualifies  for  entry  as  a  product  of  a  Caribbean 
Basin  Initiative  (CBI)  country,  a  Least  Developed  Developing 
Country  (LDDC),  an  insular  possession,  or  as  a  product  classified 
under  chapter  98  of  the  Harmonized  Tariff  Schedule  (HTS)  is  ex- 
empt from  the  fee.  In  addition,  beginning  on  January  1,  1994,  the 
MPF  will  not  apply  to  goods  qualifying  as  Canadian.  Meanwhile, 
the  MPF  for  Canadian  goods,  which  is  being  eliminated  in  stages 
under  the  U.S. -Canada  Free  Trade  Agreement,  is  currently  20  per- 
cent of  the  rate  applicable  to  goods  from  other  sources. 

Receipts  from  the  MPF  are  deposited  into  a  "Customs  User  Fee 
Accovint"  within  the  general  fund  and,  subject  to  authorization  and 
appropriation,  offset  Customs  costs  incurred  in  commercial  oper- 
ations. 

User  fee  collections  are  scored  as  receipts  which  offset  direct 
spending.  In  fiscal  year  1992  (the  last  year  data  is  available).  Cus- 
toms collected  $176  million  in  COBRA  fees  and  $494  million  from 
the  MPF.  Projected  MPF  collections  for  fiscal  year  1994  are  $500 
million  although  Customs  commercial  costs  are  estimated  at  $770 
million.  This  results  in  a  $270  million  shortfall. 

All  user  fee  authority  expires  September  30,  1995. 

Explanation  of  provision 

Section  13602  amends  section  13031(j)(3)  of  the  COBRA  to  ex- 
tend all  customs  user  fee  authority  (both  COBRA  fees  and  MPF) 
for  three  additional  fiscal  years  through  fiscal  year  1998. 


565 


Reasons  for  change 

Although  the  President's  Economic  Plan  proposes  to  make  all 
user  fee  authority  permanent,  the  Committee  believes  that  a  3-year 
extension  with  a  sunset  date  of  September  30,  1998,  is  more  appro- 
priate and  follows  the  5-year  Clinton  budget  horizon.  This  exten- 
sion would  comply  with  the  reconciliation  instructions  to  the  Com- 
mittee. 

Effective  date 

Date  of  enactment. 

Section  13603.  Generalized  System  of  Preferences 

Present  law 

Title  V  of  the  Trade  Act  of  1974,  as  amended,  authorizes  the 
President  to  grant  preferential  duty-free  treatment  (Generalized 
System  of  Preferences)  on  imports  of  eHgible  articles  from  des- 
ignated beneficiary  developing  countries,  subject  to  certain  condi- 
tions and  limitations.  Section  502(b)  includes  the  "Union  of  Soviet 
Sociahst  Republics,"  and  thus  its  successor  independent  republics, 
on  a  specific  hst  of  countries  which  the  President  is  prohibited  from 
designating  as  eligible  for  beneficiary  country  status  imder  the 
GSP  program. 

Section  505(a)  of  the  Trade  Act  of  1974  provides  that  no  duty-free 
treatment  under  Title  V  shall  remain  in  efiect  after  July  4,  1993. 

Explanation  of  provision 

Section  13603(a)  amends  section  502(b)  of  the  Trade  Act  of  1994 
to  remove  the  *TJnion  of  Soviet  Socialist  Republics"  from  the  statu- 
tory Hst  of  coiintries  prohibited  from  designation  for  beneficiary 
status  under  the  GSP  program. 

Section  13603(b)  amends  section  505(a)  of  the  Trade  Act  of  1974 
to  authorize  a  short-term  extension  of  GSP  duty-free  treatment 
through  September  30,  1994.  Notwithstanding  section  514  of  the 
Tariff  Act  of  1930  or  any  other  provision  of  law,  the  entry  (includ- 
ing withdrawal  from  warehouse  for  consumption)  of  any  article 
made  after  July  4,  1993,  and  before  date  of  enactment  of  the  exten- 
sion to  which  GSP  duty-free  treatment  would  have  applied  shall  be 
liquidated  or  reliquidated  as  free  of  duty  and  the  Secretary  of  the 
Treasury  shall  refund  any  duty  paid,  upon  proper  request  filed 
with  the  appropriate  customs  officer  within  180  days  after  the  date 
of  enactment. 

Reasons  for  change 

The  amendments  reflect  a  legislative  proposal  transmitted  by  the 
USTR  on  behalf  of  the  President  to  the  Speaker  of  the  House  on 
April  27,  1993. 

The  U.S.  GSP  program  was  implemented  on  January  1,  1976, 
pursuant  to  the  statutory  authority  enacted  under  the  Trade  Act 
of  1974,  for  an  initial  10-year  period  and  renewed  until  July  4, 
1993  by  the  Trade  and  Tarifi'  Act  of  1984.  The  program  currently 
provides  duty-free  treatment  on  imports  valued  at  about  $16.7  bil- 
Hon  from  about  150  designated  developing  countries  and  terri- 
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tories.  Other  major  developed  countries  also  maintain  generalized 
tariff  preference  programs. 

The  amendment  of  section  502(b)  removes  the  prohibition  on  the 
eligibility  of  the  14  independent  republics  of  the  former  Soviet 
Union  for  duty-free  treatment  under  the  GSP  program.  Actual  des- 
ignation by  the  President  of  any  of  the  former  Soviet  republics 
would  be  subject  to  the  statutory  mandatory  conditions  and  the  fac- 
tors which  the  President  must  take  into  account  imder  section 
502(b)  and  (c)  of  the  1974  Act.  An  identical  provision  was  included 
in  H.R.  11,  the  "Revenue  Act  of  1992,"  as  passed  by  the  102nd  Con- 
gress. 

Testimony  received  by  the  Committee  indicates  strong  support  in 
the  U.S.  business  commxmity  for  a  short-term  GSP  extension.  The 
program  fosters  economic  development  and  thereby  overseas  mar- 
kets for  U.S.  exports,  provides  leverage  to  reduce  trade  barriers 
and  enhance  intellectual  property  right  protections  in  developing 
countries,  and  lowers  input  costs  for  U.S.  manufacturers.  The  ret- 
roactive provision  ensures  domestic  producers  and  importers  that 
duty-free  treatment  on  eligible  articles  will  not  lapse  in  the  event 
that  extension  legislation  cannot  be  enacted  prior  to  July  4. 

The  limited  time  available  prior  to  the  expiration  of  the  program 
on  July  4  does  not  permit  a  comprehensive  review  of  the  operation 
of  the  program.  The  Committee  intends  to  use  the  short-term  ex- 
tension period  to  conduct  a  thorough  review  of  the  program  and  to 
consider  possible  legislative  and  administrative  changes  to  improve 
its  operation.  The  Administration  has  indicated  its  intention  to 
work  with  the  Congress  during  the  15-month  extension  period  to 
develop  a  proposal  for  long-term  renewal  of  the  GSP  program. 

The  Committee  is  concerned  that  GSP  benefits  continue  to  be 
granted  to  beneficiary  developing  countries  despite  complaints  from 
U.S.  exporters  about  beneficiary  developing  country  practices  which 
clearly  place  U.S.  goods  at  a  competitive  disadvantage.  In  particu- 
lar, the  Committee  is  concerned  about  complaints  alleging  that 
beneficiary  developing  countries  are  affording  preferential  treat- 
ment to  the  products  of  a  country  other  than  the  United  States  or 
coimtries  are  not  providing  equitable  and  reasonable  access  to  their 
markets  for  U.S.  goods  despite  the  statutory  limitations  on  grant- 
ing GSP  treatment  in  such  circumstances. 

The  Committee  therefore  expects  the  President  to  report  to  the 
Committee  on  Ways  and  Means,  prior  to  requesting  any  further  ex- 
tension of  the  program,  on  the  number  and  extent  of  reviews  of 
beneficiary  developing  country  status  that  have  been  conducted  on 
the  basis  of  these  discriminatory  practices,  the  length  of  time  taken 
to  make  determinations,  the  findings,  and  whether  beneficiary  sta- 
tus has  been  withdrawn  or  suspended  from  beneficiary  coimtries  as 
a  result  of  their  maintenance  of  such  practices.  The  Committee  also 
expects  the  President  to  evaluate,  based  on  private  sector  informa- 
tion as  well  as  independent  investigation  by  USTR,  the  extent  and 
nature  of  preferential  treatment  by  GSP  beneficiaries  and  which 
countries  engage  extensively  in  such  practices. 

The  Committee  notes  the  particular  importance  of  programs  like 
the  GSP  program  for  the  Republic  of  Haiti,  the  poorest  coimtry  in 
our  hemisphere  with  a  per  capita  GNP  of  only  $370.  Because  of  the 
political  turmoil  in  that  country,  and  the  resulting  economic  embar- 
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go,  the  Haitian  economy  has  declined  significantly  and  the  Haitian 
people  are  suffering  severe  hardship. 

At  a  point  when  the  ongoing  negotiations  to  restore  Haiti's  demo- 
cratically-elected government  are  successftil,  the  United  States 
must  explore  ways  to  bring  economic  activity  back  to  Haiti  and  re- 
store growth  and  jobs  to  this  fragile  country.  The  GSP  program 
provides  important  economic  support  for  the  least  developing  coun- 
tries and  is  an  invaluable  tool  in  creating  jobs.  However,  the  bene- 
fits to  Haiti  have  fallen  from  $35  miUion  in  1990  to  $9.6  million 
in  1992  because  of  the  political  instabiUty  there. 

The  Committee  intends,  at  an  appropriate  time  when  the  politi- 
cal crisis  is  resolved  and  a  democratic  form  of  government  rein- 
stated, that  the  GSP  program  as  it  applies  to  Haiti  be  reviewed 
with  the  intent  of  quickly  restoring  the  benefits  of  that  program  to 
preembargo  levels.  The  Committee  also  will  review  ways  to  im- 
prove the  GSP  program  for  Haiti  in  order  to  enhance  economic  de- 
velopment, create  employment  opportimities,  and  soHdify  support 
for  democratic  principles  and  institutions. 

Effective  date 

Date  of  enactment,  with  duty-fi-ee  treatment  available  retro- 
actively to  July  4,  1993. 

Section  13604.  Estension  of,  and  Authorization  of  Appropria- 
tions for,  the  Worker  Trade  Adjustment  Assistance  Pro- 
-am 

Present  law 

The  Trade  Adjustment  Assistance  program  authorized  under 
chapter  2  of  Title  II  of  the  Trade  Act  of  1974,  as  amended,  entitles 
eligible  workers  certified  by  the  Department  of  Labor  as  adversely 
affected  by  increased  imports  to  benefits  in  the  form  of  weekly  cash 
payments,  training  and  other  emplojnnent  services,  and  job  search 
and  relocation  allowances,  subject  to  certain  qualifying  require- 
ments and  limitations. 

Section  245  of  the  Act  authorizes  appropriations  of  such  sums  as 
may  be  necessary  for  the  program  through  fiscal  year  1993.  Section 
285(b)  of  the  Act  provides  that  no  assistance,  vouchers,  allowances, 
or  other  payments  may  be  provided  under  the  TAA  program  for 
workers  after  September  30,  1993. 

Explanation  of  provision 

Section  13604(a)  amends  section  285(b)  of  the  Trade  Act  of  1974 
to  extend  the  termination  date  for  the  TAA  program  for  workers 
for  three  years  through  September  30,  1996.  Section  13604(b) 
amends  section  245  of  the  Act  to  authorize  appropriations  of  such 
sums  as  may  be  necessary  for  the  worker  TAA  program  for  fiscal 
years  1994,  1995,  and  1996. 

Reasons  for  cJiange 

Section  13604  reflects  an  Administration  legislative  proposal 
transmitted  to  the  Committee  on  April  28,  1993,  to  extend  the  TAA 
program  for  workers,  which  is  due  to  expire  September  30,  1993, 
for  three  years,  through  September  30,  1996.  The  Administration 
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intends  this  extension  to  be  a  transition  period.  This  year,  the  Ad- 
ministration will  propose  a  new,  comprehensive  program  to  address 
the  needs  of  all  dislocated  workers  irrespective  of  the  cause  of  such 
dislocation.  During  the  next  three  fiscal  years  the  Administration 
intends  that  the  TAA  program  will  be  phased  into  the  new  pro- 
gram. 

The  extension  ensures  that  the  entitlement  program  which  has 
served  workers  adversely  impacted  by  increased  imports  since  its 
inception  in  1962  will  remain  in  place  pending  development,  Con- 
gressional consideration,  and  possible  enactment  and  implementa- 
tion of  the  new,  comprehensive  program. 

Effective  date 
Date  of  enactment. 

Section  13605.  Extension  of  Uruguay  Round  Trade  Agree- 
ment Negotiation  and  Proclamation  Authority  and  of 
'Tast  Track''  Procedures  to  Implementing  Legislation 

Present  law 

Section  1102(a)  of  the  Omnibus  Trade  and  Competitiveness  Act 
of  1988  authorizes  the  President,  before  June  1,  1993,  to  enter  into 
trade  agreements  with  foreign  coimtries  and  to  proclaim  tariff 
modifications  (subject  to  limitations)  he  determines  to  be  required 
or  appropriate  to  carry  out  such  agreements.  Section  1102(b)  of  the 
Act  authorizes  the  President,  before  J\me  1,  1993,  to  enter  into 
trade  agreements  with  foreign  countries  to  reduce,  eliminate,  pro- 
hibit, or  limit  nontariff  barriers. 

Section  1103(a)(1)  of  the  1988  Act  provides  that  agreements  en- 
tered into  under  section  1102(b)  shall  enter  into  force  only  if  the 
President  notifies  the  House  and  Senate  at  least  90  calendar  days 
in  advance  of  his  intention  to  enter  into  the  agreement  (for  pur- 
poses of  consultations  required  with  committees  of  jurisdiction 
under  subsection  (c))  and,  after  entering  into  the  agreement,  the 
President  submits  to  the  House  and  Senate  a  copy  of  the  final  legal 
text,  a  draft  implementing  bill  and  statement  of  any  proposed  ad- 
ministrative action,  and  supporting  information,  and  the  imple- 
menting bill  is  enacted  into  law.  Section  1103(b)  provides  that  the 
"fast  track"  procedures  under  section  151  of  the  Trade  Act  of  1974 
apply  to  implementing  bills  submitted  with  respect  to  trade  agree- 
ments entered  into  before  Jime  1,  1991  (extended  until  June  1, 
1993,  through  operation  of  provisions  of  section  1103(b)).  Under 
these  procedures,  implementing  (revenue)  bills,  upon  submission  by 
the  President  and  introduction  on  the  same  day  by  the  leadership 
of  the  House  and  Senate,  are  subject  to  a  maximum  90-legislative-  j 
day  period  for  Congressional  consideration  (60  days  in  the  House),  | 
without  amendment. 

Section  135(e)  of  the  Trade  Act  of  1974,  as  amended,  requires  the 
Advisory  Committee  for  Trade  Policy  and  Negotiations  and  appro- 
priate private  sector  policy,  functional  or  sectoral  advisory  commit- 
tees to  report  to  the  President,  the  Congress,  and  the  USTR  on 
each  trade  agreement  entered  into  imder  section  1102  of  the  1988 
Act  not  later  than  the  date  the  President  notifies  the  Congress  of 
his  intention  to  enter  into  the  agreement. 


569 


Explanation  of  provision 

Section  13605  amends  section  1102  of  the  Omnibus  Trade  and 
Competitiveness  Act  of  1938  by  adding  a  new  subsection  (e)  that — 

(1)  Authorizes  the  President  to  enter  into  trade  agreements 
under  sections  1102  (a)  and  (b)  after  May  31,  1993,  and  before 
April  16,  1994,  resulting  from  the  Uruguay  Round  of  multilat- 
eral trade  negotiations  imder  the  auspices  of  the  General 
Agreement  on  Tariffs  and  Trade  (GATT),  if  these  negotiations 
have  not  resulted  in  agreements  by  May  31,  1993; 

(2)  Provides  that  no  proclamation  under  section  1102(a)  to 
carry  out  provisions  of  an  Uruguay  Round  trade  agreement  re- 
garding tariffs  may  take  effect  before  enactment  of  legislation 
that  implements  the  provisions  of  the  agreement  on  nontariff 
barriers; 

(3)  Requires  the  President  to  provide  the  House  and  Senate 
under  section  1103(a)(1)(A)  of  the  Act  at  least  120  days  ad- 
vance notice  of  his  intention  to  enter  into  the  trade  agreement, 
but  not  later  than  December  15,  1993;  and  extends  the  applica- 
tion of  "fast  track"  procedures  to  implementing  bills  submitted 
with  respect  to  such  an  agreement  entered  into  before  April  16, 
1994;  and 

(4)  Requires  the  reports  by  private  sector  advisory  commit- 
tees under  section  135  of  the  Trade  Act  of  1974  not  later  than 
30  days  after  the  President  notifies  the  Congress,  but  before 
January  15,  1994. 

Reasons  for  change 

On  April  9,  1993,  the  White  House  announced  the  President's  de- 
cision to  seek  legislation  to  extend  Congressional  "fast  track"  proce- 
dures to  an  implementing  bill  for  the  Uruguay  Roimd  of  GATT 
multilateral  trade  negotiations  in  order  to  enable  these  negotia- 
tions to  be  completed  this  year.  The  amendments  reflect  the  legis- 
lative proposal  transmitted  by  the  USTR  on  behalf  of  the  President 
to  the  Speaker  of  the  House  on  April  27  for  this  purpose. 

The  current  negotiating  authority  and  fast  track  implementing 
procedures  provided  under  the  1988  Act  may  not  be  used  to  con- 
clude the  Uruguay  Round  negotiations  because  those  provisions  re- 
quired the  President  to  notify  the  Congress  by  March  2,  1993,  of 
his  intent  to  enter  into  agreements  before  June  1,  1993.  Since  the 
negotiations  have  not  been  concluded  and  no  notice  was  made  by 
March  2,  the  current  authority  was  not  used. 

The  amendments  would  extend  trade  agreement  negotiating  au- 
thority for  IOV2  months  and  would  provide  a  minimum  of  120  days 
for  review  of  the  agreement  and  consultation  on  draft  implement- 
ing legislation  with  Congressional  committees  of  jurisdiction  prior 
to  formal  submission  under  "fast  track"  approval  procedures.  The 
authority  would  not  be  available  for  any  trade  agreement  other 
than  the  results  of  the  Uruguay  Roiind.  Those  negotiations  among 
more  than  100  nations  began  in  1986  to  reduce  tariff  and  nontariff 
barriers  and  to  establish  new  and  improved  international  trading 
rules  for  manufactured  goods,  agricultural  products,  services,  intel- 
lectual property,  and  investment.  Extension  of  the  U.S.  trade 
agreement  authority  and  "fast  track"  implementing  procediires  is 
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essential  to  permit  completion  of  these  important  negotiations  this 
year. 

In  order  to  achieve  free  and  open  trade,  consistent  with  the  prin- 
ciples of  the  GATT,  the  Committee  believes  that  a  more  equitable 
world  trade  order  for  textiles  and  apparel  should  be  established  in 
the  Uruguay  Round  negotiations  emphasizing  fairness  and 
strengthening  of  GATT  rules  and  disciplines  as  they  apply  to  tex- 
tiles and  apparel  trade.  The  Committee  believes  that  any  agree- 
ment submitted  for  its  consideration  should  ensure  that  all  covui- 
tries  provide  equitable  access  to  their  domestic  textile  and  apparel 
markets;  and  take  measures  to  prevent  intellectual  property  piracy 
and  the  circumvention  of  trade  rules,  including  transshipment, 
false  declarations  and  smuggling.  The  agreement  should  also  ad- 
dress trade-distorting  practices  employed  by  nonmarket  economies, 
as  well  as  the  need  to  achieve  minimum  acceptable  standards  safe- 
guarding the  environment  and  prohibiting  the  export  of  goods  pro- 
duced with  child  or  forced  labor.  Finally,  the  Committee  believes 
that  the  liberalization  of  textile  and  apparel  quotas  which  would 
result  from  phasing  out  the  Multifiber  Arrangement  constitutes  a 
significant  contribution  toward  achieving  free  and  open  trade,  and 
that  any  proposed  reductions  in  textile  and  apparel  tariffs  should 
be  considered  in  this  context  in  order  to  meet  the  standards  of  reci- 
procity and  fairness. 

Although  not  included  in  the  legislation  at  this  time,  the  Com- 
mittee recognizes  that  bilateral  negotiating  authority  is  an  impor- 
tant complement  to  multilateral  efforts  such  as  the  Uruguay 
Round.  Bilateral  negotiations  serve  as  an  invaluable  tool  in  open- 
ing markets  abroad  and,  without  it,  our  ability  to  respond  effec- 
tively to  trade  problems  and  export  opportunities  is  diminished. 

First,  bilateral  authority  gives  continuity  to  trade  policies  that 
gave  us  two  successful  free  trade  areas  (FTA)— the  FTA  with  Israel 
and  the  U.S.-Canada  FTA.  If  other  countries  step  forward  with  a 
desire  to  play  by  the  rules  and  to  compete  on  an  equal  footing,  in- 
cluding strong  intellectual  property  rights  protection,  strong  rules 
of  origin,  effective  standards,  reduced  restrictions  on  services  and 
investment,  and  elimination  of  trade  preferences  and  tariffs — then 
the  United  States  should  be  ready  to  negotiate  bilateral,  regional, 
or  multilateral  arrangements  with  them. 

The  pursuit  of  bilateral  agreements  also  sends  a  strong  signal  to 
the  multilateral  process  that  the  United  States  will  not  allow  its 
own  economic  interests  to  be  undermined  by  a  lack  of  progress  on 
the  multilateral  front.  Progress  in  the  Uruguay  Round  has  ebbed 
and  flowed  over  the  past  six  years,  and  the  United  States  should 
have  the  ability  to  pursue  its  interests  through  other  arrange- 
ments. Bilateral  authority  also  can  be  used  to  respond  to  individual 
bilateral  trade  problems,  whether  sectoral  or  structural. 

The  Administration  has  proposed  limited  authority  at  this  time 
as  an  urgent  request  given  the  critical  importance  of  the  Uruguay 
Round,  the  advanced  stage  of  those  negotiations,  and  the  belief 
that  they  can  be  completed  within  the  proposed  time  frame.  The 
Administration  has  assured  the  Committee  that  it  recognizes  the 
importance  of  bilateral  negotiations  that  have  been  considered  and 
discussed  with  many  of  our  trading  partners,  and  the  need  for  au- 
thority to  pursue  those  negotiations.  The  Administration  has  also 
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indicated  that  it  is  prepared  to  work  with  the  Committee  and  the 
Congress  in  developing  broader  authority  to  pursue  further  trade 
agreements  as  a  high  priority. 

Effective  date 
Date  of  enactment. 

Section  13606.  Repeal  of  East- West  Trade  Statistics  Monitor- 
ing System 

Present  law 

Section  410  of  the  Trade  Act  of  1974,  as  amended  (19  U.S.C. 
2440)  estabHshed  the  East- West  Trade  Statistics  Monitoring  Sys- 
tem. It  requires  the  International  Trade  Commission  to  monitor 
U.S.  imports  from,  and  exports  to,  nonmarket  economy  countries. 
Such  data  must  be  published  and  transmitted  to  Congress  each 
quarter. 

Explanation  of  provision 

Section  13606  repeals  section  410  of  the  Trade  Act  of  1974. 

Reasons  for  change 

An  identical  provision  was  included  in  H.R.  11,  the  "Revenue  Act 
of  1992,"  passed  by  the  102nd  Congress.  The  Committee  believes 
that  repeal  of  section  410  is  warranted  due  to  the  substantial  polit- 
ical and  economic  transformation  of  regimes  of  the  former  East 
Bloc  and  the  need  to  focus  hmited  ITC  resources  on  other  areas. 
The  reporting  requirement  was  enacted  as  part  of  Title  IV,  along 
with  the  Jackson-Vanik  amendment,  which  authorized  the  Presi- 
dent to  extend  most-favored-nation  status  to  nonmarket  economy 
countries,  subject  to  certain  conditions.  After  19  years'  experience 
with  the  Jackson-Vanik  amendment,  a  quarterly  reporting  require- 
ment on  "nonmarket  economy  countries"  would  appear  to  be  unnec- 
essary and  outdated.  In  addition,  repeal  of  the  reporting  require- 
ment would  free  ITC  staff  resources  for  other  purposes  and  reduce 
printing  and  distribution  costs.  (More  than  1,000  copies  are  printed 
and  mailed.) 

Repeal  of  the  requirement  to  submit  a  report  to  the  Congress 
each  quarter  does  not  mean  that  data  on  trade  with  the  former 
East  Bloc  countries  will  cease  to  be  collected.  That  data  will  con- 
tinue to  be  collected  by  the  U.S.  Census  Bureau  and  the  ITC  and 
can  be  readily  obtained  by  Members  of  Congress  and  the  pubhc. 
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In  addition  to  the  report  on  East- West  trade,  the  Committee  is 
aware  that  the  ITC  pubhshes  and  distributes  a  number  of  studies 
on  its  own  initiative.  In  the  interest  of  reducing  the  cost  and  bur- 
den of  recurring  reports,  the  Committee  urges  the  Commission  to 
review  carefully  the  need  for  all  reports.  Reports  which,  in  the 
opinion  of  the  Commission,  have  outlived  their  usefulness  or  which 
are  read  only  by  a  few  individuals  should  be  eliminated  wherever 
possible.  Other  reports  should  be  streamlined  wherever  possible. 
The  Commission  has  recently  formed  a  task  force  to  address  this 
issue. 

Effective  date       ^         ^  : 
Date  of  enactment. 

SUBTITLE  E— CUSTOMS  OFFICER  PAY  REFORM 

Section  13701.  Overtime  and  Premium  Pay  for  Customs  Of^- 
cers 

Present  law  _ 

Customs  inspectors  are  compensated  with  overtime  pay  for  work 
performed  outside  the  statutorily-defined  work  week  (i.e.,  Monday 
through  Saturday,  8:00  a.m.  through  5:00  p.m.).  Overtime  pay  is 
paid  at  a  rate  of  two  times  basic  pay,  with  any  amount  of  work  con- 
ducted during  a  2-hour  period  treated  as  4  hours  pay  (2  hour  mini- 
mum at  a  rate  of  two  times  basic  pay). 

Customs  inspectors  who  are  required  to  work  after  their  normal 
duty  (callback),  between  5:00  p.m.  and  9:00  p.m.,  are  paid  overtime 
beginning  at  5:00  p.m.  and  for  hours  actually  worked,  at  a  rate  of 
two  times  basic  pay.  Customs  inspectors  who  are  required  to  work 
after  their  normal  duty  (callback),  between  9:00  p.m.  and  6:00  a.m., 
are  paid  for  8  hours  (4  minimum  hours  at  a  rate  of  two  times  basic 
pay),  plus  hours  actually  worked  of  at  least  4  hours  (2  minimum 
hours  at  a  rate  of  two  times  basic  pay),  for  a  total  of  12  hours  pay 
for  any  time  worked. 

There  is  no  separate  provision  in  present  law  to  compensate  Cus- 
toms inspectors  for  a  second  commute  due  to  callback. 

Customs  inspectors  are  compensated  with  overtime  pay  for  work 
performed  at  night  and  on  Sundays  and  holidays,  plus  certain  min- 
imum hour  credits,  at  a  rate  of  two  times  basic  pay.  At  night  (after 
5:00  p.m.  and  before  8:00  a.m.).  Customs  inspectors  are  com- 
pensated with  4  hours  pay  (2  hours  minimum  at  a  rate  of  two 
times  basic  pay)  for  any  time  worked.  On  Sundays,  Customs  in- 
spectors are  compensated  with  16  hours  pay  (8  hours  minimum  at 
a  rate  of  two  time  basic  pay)  for  any  time  worked.  On  holidays. 
Customs  inspectors  are  compensated  with  16  hours  pay  (as  on  a 
Sunday)  plus  basic  pay  for  any  time  worked. 

Customs  inspectors  may  receive  up  to  $25,000  in  overtime  pay, 
annually. 

Customs  Canine  Enforcement  Officers  are  provided  overtime 
compensation  in  the  same  manner  as  other  Federal  employees 
under  the  Federal  Employee  Pay  Act  (FEPA). 

There  is  no  separate  provision  in  present  law  authorizing  the 
Secretary  of  the  Treasury  to  promulgate  overtime  regulations. 
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Explanation  of  provision 

Customs  officers  would  be  defined  as  any  individual  performing 
those  functions  specified  by  regulation  by  the  Secretary  of  the 
Treasury  for  a  Customs  inspector  or  Canine  Enforcement  Officer. 

Customs  officers  would  be  compensated  with  overtime  pay  for 
work  performed  in  excess  of  a  40-hour  week  or  8-hour  day,  at  a 
rate  of  two  times  basic  pay,  for  actual  time  worked. 

Customs  officers  who  must  return  to  their  place  of  work  (call- 
back) beyond  their  normal  duty,  where  the  work  begins  more  than 
1  hour  after  their  duty  ends  or  before  their  next  duty  begins,  would 
be  paid  4  hours  pay  (2  minimum  hours  at  a  rate  of  two  times  basic 
pay),  plus  hours  actually  worked  beyond  2  hours  (at  a  rate  of  two 
times  Ibasic  pay). 

In  addition  to  callback  pay.  Customs  officers  would  be  paid  3 
hovirs  (at  the  basic  pay  rate)  as  compensation  for  travel  time.  Com- 
pensation is  not  payable  if  the  work  does  not  begin  within  16  hours 
of  the  last  assignment,  or  if  it  starts  within  2  hours  of  the  next  as- 
signment. ^ 

Customs  officers  would  be  provided  additional  compensation  (15 
percent  of  basic  pay)  where  a  majority  of  the  work  is  performed  at 
night  (between  3:00  p.m.  and  midnight)  and  additional  compensa- 
tion (20  percent  of  basic  pay)  where  a  majority  of  the  work  is  per- 
formed at  night  (between  11:00  p.m.  and  8:00  a.m.),  where  the 
night  work  is  performed  during  their  regular  work  week. 

Customs  officers  would  be  provided  additional  compensation  (at 
a  rate  of  time  and  one-half  basic  pay)  for  work  performed  on  Sim- 
day,  where  the  Sxmday  work  was  performed  during  their  regular 
work  week. 

Customs  officers  would  be  provided  additional  compensation  (at 
a  rate  of  two  times  basic  pay)  for  work  on  a  holiday. 

The  newly  created  premium  pay  for  work  performed  at  night, 
Sundays,  and  holidays,  and  compensation  received  for  any  second 
commute  would  be  subject  to  the  annual  $25,000  overtime  pay  limi- 
tation. Also,  the  annual  overtime  pay  limitation  would  be  made  a 
part  of  the  same  law  that  controls  payment  of  inspectional  over- 
time. 

The  Secretary  of  the  Treasury  would  be  authorized  to  promulgate 
regulations  to  insure  that  callback  assignments  are  commensurate 
with  the  overtime  compensation  authorized  for  such  work  and  to 
prevent  the  disproportionate  assignment  of  overtime  work  to  Cus- 
toms officers  near  retirement. 

The  Committee's  purpose  in  requiring  Customs  officials  to  work 
40  hours  in  a  week  or  8  hours  in  a  day,  without  regard  to  the  hour 
of  the  day  or  the  day  of  the  week  before  they  qualify  for  overtime 
pay,  is  to  encourage  Customs  to  adjust  its  inspectional  resources  to 
meet  actual  trade  patterns,  rather  than  the  trade  community  being 
forced  to  adjust  to  a  predetermined  Customs  workday.  Also,  Cus- 
toms should  measure  workload  and  trade  patterns  at  each  of  its 
ports  and  then  adjust  work  schedules  to  meet  that  demand  while 
using  as  little  overtime  as  possible.  Particular  attention  should  be 
given  to  minimizing  callback  assignments. 

Finally,  the  Committee  recognizes  the  adverse  impact  on  the 
quality  of  life  of  Customs  officials  who  are  required  to  work  regu- 
larly scheduled  shifts  at  night  or  on  Sundays  and  holidays.  Accord- 
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ingly,  the  bill  provides  for  shift  differential  compensation  at  levels 
substantially  greater  than  applied  generally  to  other  Federal  em- 
ployees for  such  regularly  scheduled  work.  Also,  the  Committee  in- 
tends that  Customs  management  take  steps  to  insure  that  Customs 
officials  are  only  compensated  for  overtime  for  the  actual  time  that 
they  work,  except  when  required  to  work  a  callback  as  described 
above.  The  Committee  intends  that  Customs  officials  will  be  com- 
pensated for  actual  time  worked  at  only  one  of  the  following  rates 
for  any  given  tour  of  duty:  (1)  basic  pay  rates  as  prescribed  in  Title 
5  of  the  United  States  Code;  (2)  premium  pay  rates  as  prescribed 
in  this  bill;  or,  (3)  overtime  pay  rates  as  prescribed  in  this  bill.  The 
Committee  does  not  intend  that  these  rates  be  additive. 

Effective  date 

October  1,  1993.      >^  v£ 

Section  13702.  Foreign  Language  Pro^ciency  Awards  for 
Customs  Officers 

Present  law 

There  is  currently  no  law  authorizing  Foreign  Language  Pro- 
ficiency Awards  for  Customs  inspectors. 

Explanation  of  provision 

The  Secretary  of  the  Treasury  would  be  authorized  to  pay  up  to 
5  percent  of  basic  pay  to  any  Customs  officer  who  possesses  and 
makes  substantial  use  of  one  or  more  foreign  languages  in  the  per- 
formance of  official  duties. 

The  Committee  recognizes  that  many  individuals  whom  Customs 
officials  encounter  on  a  daily  basis  do  not  speak  English  pro- 
ficiently. This  is  true  at  most  southern  border  ports  as  well  as 
major  gateway  airports  such  as  the  John  F.  Kennedy  International 
Airport  in  New  York,  the  San  Francisco  International  Airport,  the 
Los  Angeles  International  Airport,  Houston  Intercontinental  Air- 
port, and  the  Miami  International  Airport.  The  Committee  intends 
that  this  provision  enable  Customs  to  recruit  and  retain  Customs 
officials  who  are  proficient  in  the  foreign  languages  needed  to  com- 
municate clearly  with  arriving  passengers  and  others  who  must 
conduct  business  with  Customs. 

Effective  date  ^'  r\^\^^,^:'.:^,,'._:,-^' 

October  1,  1993. 

Section  13703.  Appropriations  Reimbursements  From  the 
Customs  User  Fee  Account 

Present  law 

A  schedule  of  Customs  COBRA  User  Fees  are  authorized  to  be 
collected  on  various  conveyances  and  air  passengers  and  are  paid 
into  a  dedicated  Customs  User  Fee  Accoxmt.  The  fees  are  used  to 
pay  the  costs  of  inspectional  overtime,  preclearance  operations,  ad- 
ditional officers,  and  equipment.  The  Customs  COBRA  User  Fee 
Account  is  not  subject  to  annual  authorization  and  appropriation. 
Spending  for  inspectional  overtime  and  preclearance  operations  are 
not  subject  to  Office  of  Management  and  Budget  apportionment  au- 
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thority.  Spending  for  existing  premium  pay  is  funded  from  the  Sal- 
aries and  Expenses  appropriations. 

Explanation  of  provision 

The  Secretary  of  the  Treasury  would  be  authorized  to  use  the 
Customs  COBRA  User  Fee  Account,  in  addition  to  present  law  pur- 
poses, for  a  portion  of  Customs  officer  premium  pay  and  for  Cus- 
toms retirement-fund  contributions  for  Customs  officer  overtime 
pay.  The  Customs  COBRA  User  Fee  Account  would  continue  to  be 
available  without  the  annual  authorization  and  appropriation  proc- 
ess. However,  it  would  be  subject  to  Office  of  Management  and 
Budget  apportionment. 

Funds  in  the  Customs  COBRA  User  Fee  Account  would  only  be 
used  to  pay  that  portion  of  premium  pay  not  currently  authorized 
under  the  Federal  Employees  Pay  Act.  The  Committee  intends  that 
the  portion  of  premium  pay  that  would  be  authorized  under  current 
law  and  currently  paid  from  the  annual  appropriated  salaries  and 
expenses  account  would  continue  to  be  paid  from  that  account. 
Only  the  difference  between  the  additional  premium  pay  which 
would  be  authorized  by  this  bill  and  the  premium  pay  currently  au- 
thorized by  FEPA  would  be  paid  from  the  COBRA  User  Fee  Ac- 
count. 

The  Committee  adopted  the  provisions  in  the  Administration's 
fiscal  year  1994  budget  proposal  appl3dng  overtime  savings  to  defi- 
cit reduction.  Those  savings  would  be  calculated  annually,  and  the 
amount  of  the  savings  would  be  transferred  from  the  COBRA  User 
Fee  Account  to  the  General  Fund  of  the  Treasury.  Not  more  than 
$18  million  could  be  transferred  from  the  COBRA  User  Fee  Ac- 
count to  the  General  Fund  annually. 

The  Committee  intends  that  funds  in  the  Customs  COBRA  User 
Fee  Account  be  applied  in  the  following  order:  to  satisfy  the  need 
for  inspectional  overtime;  to  deficit  reduction;  to  inspectional  pre- 
mium pay;  to  agency  contributions  to  retirement  funds  for 
inspectional  overtime  pay;  to  preclearance  operations,  to  satisfy  the 
annual  set-aside  requirement;  and  finally  to  acquire  additional  offi- 
cers or  equipment. 

Effective  date 
October  1,  1993. 

Section  13704.  Treatment  of  Certain  Pay  of  Customs  Officers 
for  Retirement  Purposes 

Present  law 

Customs  inspector  overtime  pay  is  not  treated  as  compensation 
for  Federal  retirement  benefit  purposes  when  calculating  employee 
retirement  annuities. 

Explanation  of  provision 

Overtime  pay  would  be  included  when  calculating  retirement  an- 
nuities for  Customs  officers,  up  to  an  amount  equal  to  50  percent 
of  the  overtime  pay  cap.  Fifty  percent  of  the  current  overtime  pay 
cap  is  $12,500. 
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The  Committee  intends  that,  if  the  overtime  pay  cap  is  changed 
in  the  future,  the  amount  of  overtime  that  can  be  used  in  calculat- 
ing retirement  annuities  will,  by  operation  of  this  provision,  be 
changed  proportionately.  Also,  the  Committee  recognizes  that  this 
provision  may  result  in  increasing  the  Federal  deficit  in  future 
years.  While  the  retirement  changes  authorized  under  this  provi- 
sion are  estimated  to  have  no  net  effect  on  direct  spending  over  the 
5-year  "pay  go"  period,  the  projected  growth  in  additional  direct 
spending  from  the  Civil  Service  Retirement  Fund  will  begin  to  out- 
pace the  additional  Customs  employee  and  agency  contributions 
soon  thereafter,  which  needs  to  be  addressed. 

Effective  date 

On  enactment. 

Section  13705.  Reports 

Present  law 

The  Secretary  of  the  Treasury  is  required  to  annually  report  to 
the  Congress  on  expenditures  for  additional  officers  and  additional 
equipment  from  the  Customs  COBRA  User  Fee  Account. 

Explanation  of  provision 

The  Secretary  of  the  Treasury  would  be  required,  at  the  end  of 
each  fiscal  year,  to  report  to  the  Committee  on  all  Customs  COBRA 
User  Fee  Account  expenditures  including  overtime  expenditures 
and  de  minimis  callback  assignments.  The  Secretary  would  also  be 
required  to  submit  proposals  for  improvements  to  the  user  fee  laws 
used  to  finance  inspectional  services.  The  Comptroller  General 
would  be  required,  within  one  year  after  date  of  enactment,  to  re- 
view user  fees  used  to  finance  inspectional  services  and  identify  ad- 
ditional cost  savings. 

The  Committee  believes  that  there  may  be  a  need  for  additional 
budgetary  controls  on  expenditures  for  overtime  expenses  from  the 
Customs  COBRA  User  Fee  Accoimt.  The  Subcommittee  on  Over- 
sight considered  establishing  such  controls  by  submitting  such  ex- 
penditures to  the  authorization  and  appropriations  process.  The 
Committee  intends  for  the  Treasury  report  to  address  whether  the 
Customs  COBRA  User  Fee  Accoimt  should  be  subject  to  the  au- 
thorization and  appropriation  process.  Also,  the  Committee  believes 
that  the  current  structure  of  the  Customs  user  fee  laws  used  to  fi- 
nance inspectional  services  may  need  improvement.  While  the  Cus- 
toms COBRA  User  Fee  Accoimt  receipts  are  primarily  derived  from 
air  passengers,  these  funds  are  not  all  used  for  adr  passenger 
inspectional  services.  For  example,  the  Customs  COBRA  User  Fee 
Accoimt  pays  for  overtime  expenses  for  processing  cargo  at  seaports 
and  other  inspectional  activities  outside  airports.  Further,  appro- 
priated salaries  and  expenses  funds  are  currently  used  to  finance 
the  majority  of  full  and  part-time  air  passenger  officers.  The  Com- 
mittee intends  for  the  Treasury  report  to  address  whether  all  ac- 
tivities relating  to  air  passenger  processing  should  be  consoHdated 
imder  the  Customs  COBRA  User  Fee  Account.  In  addition,  imder 
the  current  law,  the  Secretary  has  the  authority  to  adjust  the  mer- 
chandise processing  fee,  within  established  Umits,  in  order  to  re- 
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fleet  changes  in  economic  activity  and  enacted  appropriations  lev- 
els. The  Committee  intends  for  the  Treasury  report  to  address 
whether  the  Secretary  should  have  similar  authority  for  these  user 
fees. 

Effective  date  .tvv,  ' 

On  enactment. 

U.S.  Congress, 
Congressional  Budget  Office, 

Washington,  DC,  May  14,  1993. 

Hon.  Dan  Rostenkowski, 

Chairman,  Committee  on  Ways  and  Means,  House  of  Representa- 
tives, Washington,  DC. 
Dear  Mr.  Chairman:  The  Congressional  Budget  Office  has  pre- 
pared the  enclosed  revised  cost  estimate  for  Title  XIII  of  the  Rec- 
onciHation  recommendations  of  the  Committee  on  Ways  and 
Means,  as  transmitted  to  the  House  Committee  on  the  Budget, 
May  14,  1993. 

This  revised  estimate  shows  a  revenue  loss  resulting  from  the 
provision  involving  the  generalized  system  of  preferences.  The 
original  estimate  incorrectly  displayed  a  revenue  gain. 

The  estimates  included  in  the  attached  table  represent  the  1994- 
1998  effects  on  the  federal  budget  and  on  the  budget  resolution 
baseline  of  the  Committee's  legislative  proposals  affecting  spend- 
ing. CBO  understands  that  the  Committee  on  the  Budget  will  be 
responsible  for  interpreting  how  savings  contained  in  these  legisla- 
tive proposals  measure  against  the  budget  resolution  reconciliation 
instructions. 

If  you  wish  further  details  on  this  estimate,  we  will  be  pleased 
to  provide  them.  The  CBO  staff  contacts  are  Paul  CuUinan,  Lori 
Housman,  Julie  Isaacs,  and  Cory  Oltman,  who  can  be  reached  at 
226-2820. 

Sincerely, 

—      Robert  D.  Reischauer, 

Director. 

TITLE  XIII— COMMIHEE  ON  WAYS  AND  MEANS— SAVINGS  PROVISIONS 
[By  fiscal  year,  in  millions  of  dollars] 

1994  1995  1996  1997  1998  Total 


ON-BUDGET  DIRECT  SPENDING 
Subtitle  A— Old  Age,  Survivors,  and  Dis- 
ability Insurance  Program  (see  subtitle 

A): 


Estimated  budget  authority  

0 

-9 

-1 

-2 

-2 

-14 

Estimated  outlays  

0 

-9 

-1 

-2 

-2 

-14 

Subtitle  B — Human  Resources  (see  sub- 

title B): 

Estimated  budget  authority  

292 

82 

-2 

86 

267 

725 

Estimated  outlays  

270 

76 

-21 

69 

221 

616 

Subtitle  C— Medicare  (see  subtitle  C): 

Estimated  budget  authority  

-3,025 

-8,254 

-12,147 

- 14,971 

- 16,061 

-54,459 

Estimated  outlays  

-2,269 

-6,947 

-11,174 

- 14,265 

-15,788 

-50,444 

Subtitle  D— Customs  and  Trade  Provi- 

sions (see  subtitle  D): 

Estimated  budget  authority  

0 

0 

-750 

-820 

-850 

-2,420 
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TITLE  XIII— COMMIHEE  ON  WAYS  AND  MEANS— SAVINGS  PROVISIONS— Continued 
[By  fiscal  year,  in  millions  of  dollars] 


1994 

1995 

1996 

1997 

1998 

ToUl 

Estimated  outlays  

0 

0 

-750 

-820 

-850 

-2,420 

Subtitle  E— Customs  Officer  Pay  Reform 

(see  subtitle  E): 

Estimated  budget  authority  

-12 

-12 

-11 

-9 

-8 

-52 

Estimated  outlays  

-12 

-12 

-11 

-9 

-8 

-52 

Total  direct  spending: 

Estimated  budget  authority 

—  2,745 

-8,193 

-12,911 

-15,7156 

- 16,654 

-56,219 

-2,011 

-  6,892 

- 11,957 

- 15,027 

- 16,427 

-52,314 

ON-BUDGtT  RtVtNUES 

Subtitle  A — Old  Age,  Survivors,  and  Dis- 

ability Insurance  Program  (see  subtitle 

A):  Estimated  revenues  

-40 

9 

8 

8 

8 

-7 

Subtitle  B — Human  Resources  (see  sub- 

title B):  Estimated  net  revenues  

0 

0 

0 

881 

1,208 

2,089 

Subtitle  D— Customs  and  Trade  Provi- 

sions (see  subtitle  D):  Estimated  reve- 

nues   

-791 

NA 

NA 

NA 

NA 

-791 

Subtitle  E — Customs  Officer  Pay  Reform 

(see  subtitle  E):  Estimated  revenues  ... 

3 

4 

4 

4 

4 

19 

Total  revenues 

-828 

13 

12 

893 

1,220 

1,310 

Deficit  effect— On  budget  

-1,183 

-6,905 

-11,969 

-15,920 

- 17,647 

-53,624 

OFF-BUDGET  DIRECT  SPENDING 

Subtitle  A— Old  Age,  Survivors,  and  Dis- 

ability Insurance  Program  (see  subtitle 

A): 

Estimated  budget  authority 

4 

8 

8 

4 

1 

25 

Estimated  outlays  

4 

8 

8 

4 

1 

25 

OFF-BUDGET  REVENUES 

Subtitle  A— Old  Age,  Survivors,  and  Dis- 

ability Insurance  Program  (see  subtitle 

A):  Estimated  revenues   

-109 

-17 

-17 

18 

-20 

-181 

Deficit  effect— Off  budget  

113 

25 

25 

22 

21 

206 

Total  deficit  ettect:  Direct  spend- 

ing and  revenues  on-  and  off- 

budget   

- 1,070 

-  6,880 

-11,944 

- 15,898 

- 17,626 

-53,418 

AMOUNTS  SUBJECT  TO  APPROPRIATION 

Subtitle  A — Old  Age,  Survivors,  and  Dis- 

ability Insurance  Program  (see  subtitle 

A): 

Estimated  authorization  level   .  . 

i' . 

0 

-3 

-3 

-3 

-3 

-12 

Estimated  outlays  

0 

-3 

-3 

-3 

-3 

-12 

Subtitle  B — Human  Resources  (see  sub- 

title 6): 

Estimated  authorization  level  

7 

7 

7 

8 

8 

37 

Estimated  outlays  

5 

6 

7 

7 

8 

33 

Subtitle  C — Medicare  (see  subtitle  C): 

Estimated  authorization  level  

61 

57 

30 

30 

0 

178 

Estimated  outlays  

61 

57 

30 

30 

0 

178 

Subtitle  0— Customs  and  Trade  Provi- 

sions (see  subtitle  D): 

Estimated  authorization  level  

1,452 

1,449 

-(') 

-(M 

2,901 

Estimated  outlays  

1,238 

1,383 

215 

64 

0 

2,900 

Subtitle  E — Customs  Officer  Pay  Reform 

(see  subtitle  E): 

Estimated  authorization  level  

2 

2 

2 

2 

2 

10 
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TITLE  XIII— COMMIHEE  ON  WAYS  AND  MEANS— SAVINGS  PROVISIONS— Continued     i '? 

[By  fiscal  year,  in  millions  of  dollars] 

1994           1995           1996            1997            1998  Total 
Estimated  outlays    2  2  2  2  2  10 

Total  amounts  subject  to  appro- 
priation: 
Estimated  authorization 

level   1,522        1,512  36  37  7  3,114 

Estimated  outlays   1,306        1,445  251  100  7  3,109 

EFFECTS  ON  STATE  AND  LOCAL 
GOVERNMENTS 

Subtitle  B — Human  Resources:  Estimated 

outlays    -56  126  169  129  111  479 

Subtitle  C— Medicare:  Estimated  outlays  -1  -2  78  205  244  525 

Total  effects  on  State  and  local 
 Governments    -57         124  247  334  355  1,004 

•Less  than  $500,000. 

Note:  Numbers  may  not  add  to  totals  because  of  rounding. 

TITLE  XIII— COMMIHEE  ON  WAYS  AND  MEANS— SAVINGS:  SUBTITLE  A— OlD-AGE,  SURVIVORS, 
AND  DISABILITY  INSURANCE  PROGRAM^ 

[By  fiscal  year,  in  millions  of  dollars]  '" 


1994  1995  1996  1997        .  1998  Total 


13001  Requirement  for  telephone  access: 

Subject  to  appropriation^  

0 

0 

0 

0 

0 

0 

13002  Expand  RCA  exemption  for  election 

workers: 

OASD!  revenue  

-7 

-15 

-15 

-15 

-15 

-67 

HI  revenue  

-2 

-3 

-3 

-3 

-3 

-14 

Subtotal  

-9 

-18 

-18 

-18 

-18 

-81 

Income  tax  offset  

1 

2 

2 

2 

2 

9 

Total  net  revenue   

-8 

-16 

-16 

-16 

-16 

-72 

13003  Use  of  social  security  numbers  for  ju- 

ries: subject  to  appropriation^  

0 

0 

0 

0 

0 

0 

13004  Coverage  for  police  and  firefighters: 

OASDI  revenue  

0 

0 

3 

3 

3 

3 

HI  revenue  

0 

0 

3 

3 

3 

3 

Total  net  revenue   

0 

0 

3 

3 

3 

3 

13005  Exemption  for  certain  ministers: 

OASDI  revenue  

3 

3 

3 

3 

HI  revenue  

3 

3 

3 

3 

3 

3 

Total  net  revenue   

3 

3 

3 

3 

3 

13006  Totalization  benefits  and  the  windfall 

elimination  provision:  Direct  spending 

3 

1 

1 

1 

1 

4 

13007  Exclusion  of  military  reservists  from 

application  of  the  government  pension  off- 

set and  windfall  provisions:  Direct  spend- 

ing   

3 

3 

3 

3 

3 

3 

13008  Repeal  facility-of-payment  provision: 

Direct  spending  

0 

0 

0 

0 

0 

0 

Subject  to  appropriation^   

0 

-3 

-3 

-3 

-3 

-12 
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TITLE  XIII— COMMITTEE  ON  WAYS  AND  MEANS— SAVINGS:  SUBTITLE  A— OLD-AGE,  SURVIVORS, 
AND  DISABILITY  INSURANCE  PROGRAM^— Continued 
[By  fiscal  year,  in  millions  of  dollars] 

1994  1995  1996  1997  1998  Total 


13009  Simplify  computation  of  maximum 
family  benefits  when  subsequent  entitle- 
ment guarantee  applies  to  PIA:  Direct 

spending   333333 

13010  Use  of  SSA  information  for  epidemio- 
logical research:  Subject  to  appropriation^  .0  0  0  0  0  0 

13011  Prohibition  on  misuse  of  Social  Secu- 
rity names,  symbols,  etc.:  Subject  to  appro- 

priation^   0  0  0  0  0  0 

13012  Unauthorized  disclosure  of  Social  Secu- 
rity information: 

Direct  spending   333333 

Subject  to  appropriation^    333333 

13013  Simplification  of  employment  taxes  on 
domestic  services:  * 

On-budget  revenue    -  39  10  9  9  9         -  2 

OASDI  revenue   -102         -2         -2         -3         -5  -114 

Total  net  revenue    -141  8  7  6  4  -116 


13014  Time  extension  for  annual  earnings  re- 
port: 

Direct  spending  

Subject  to  appropriation^   

13015  OASDI  tax  rate  reallocation:  Total  net 
revenue  

13016  Extend  Dl  demonstration  authority:  Di- 
rect spending   

13017  Technical  and  clerical  amendments: 
Subject  to  appropriation^  

13018  Cross-matching  Social  Security  account 
number  Information  with  Department  of 
Agriculture:  Subject  to  appropriation^   

13019  Prohibition  on  misuse  of  Department  of 
Treasury  names,  symbols,  etc.:  Subject  to 
appropriation^  

13020  Availability  and  use  of  death  informa- 
tion under  the  OASDI  Program:  Direct 
spending  

Totals: 

Revenues: 

On-budget^   

Off-budget  

Total  net   


0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

4 

7 

7 

3 

0 

21 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

-9 

-1 

-2 

-2 

-14 

-40 

9 

8 

8 

8 

-7 

-109 

-17 

-17 

-18 

-20 

-181 

-149 

-8 

-8 

-10 

-12 

-188 

Direct  spending: 

On-budget   0  -9  -1  -2  -2  -14 

Off-budget   4  8  8  4  1  25 

-    Total    4-1  7  2  -1  11 


Deficit  effects — Direct  spending 
minus  revenues: 

On-budget^    40        -18          -9        -10        -10  -7 

Off-budget   113  25  25  22  21  206 

Total    153            7           16           12           11  199 


Outlays  subject  to  appropriation: 

On-budget2    0  -3  -3  -3  -3  -12 
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TITLE  XIII— COMMITTEE  ON  WAYS  AND  MEANS— SAVINGS:  SUBTITLE  A— OLD-AGE,  SURVIVORS, 
AND  DISABILITY  INSURANCE  PROGRAM^— Continued 

[By  fiscal  year,  in  millions  of  dollars] 


1994 


1995 


1996 


1997 


1998 


Total 


Off-budget 
Total   


-12 


'The  reconciliation  bill  is  assumed  to  be  enacted  on  Oct.  1,  1993. 

^  Under  ttie  fiscal  year  1994  Budget  Resolution,  administrative  expenses  of  the  OASDI  program  are  considered  on-budget  because  they  fall 
under  the  discretionary  spending  limits. 
3  Indicates  less  than  $500,000. 

*  Preliminary  estimate  provided  by  the  Joint  Committee  on  Taxation. 

'Effects  on  Hospital  Insurance  revenues  are  included  as  on-budget  to  be  consistent  with  the  Budget  Resolution  for  fiscal  year  1994. 

Source:  Congressional  Budget  Office. 

Note.— Details  may  not  add  to  totals  due  to  rounding. 

TITLE  XIII— COMMIHEE  ON  WAYS  AND  MEANS— SAVINGS:  SUBTITLE  B— HUMAN  RESOURCES 

AMENDMENTS 

[By  fiscal  year,  In  millions  of  dollars] 


1994 


1.  CHILD  WELFARE  SERVICES,  FOSTER  CARE 
AND  ADOPTION  ASSISTANCE 

13211  Child  Welfare  Services  (CWS)  Entitle- 
ment: Family  preservation  and  support. 
(Net  amount  after  setting  aside  funds  to 
Secretary  and  grants  to  courts.  Total  CWS 
entitlement  levels  are  $60  million,  $135 
million,  $240  million,  $360  million,  and 
$600  million.): 

Budget  authority   59 

Outlays    48 

Set  aside  1  percent  of  CWS  entitlement  to 
Secretary  for  research,  technical  assist- 
ance: 

Budget  authority   1 

Outlays    (1) 

13212  Set  aside  CWS  entitlement  for  grants 
to  state  courts:: 

Budget  authority   0 

Outlays    0 

13213  Protections  for  foster  care  children 
subject  to  appropriations: 

Authorization  level    0 

Outlays   0 

13214  Indian  Child  Welfare  Act  subject  to  ap- 
propriations: 

Authorization  level    0 

Outlays    0 

13215  Child  welfare  traineeships  subject  to 
appropriations: 

Authorization  level    0 

Outlays    0 

13216  Extend  title  IV-E  eligibility  to  children 
whose  adoptions  are  dissolved  and  who 
were  title  IV-E  eligible  prior  to  adoption, 
effective  Oct.  1,  1995: 

Budget  authority   0 

Outlays    0 


1995 


129 
115 


1996 


1997 


1998 


228 
208 


346 
323 


584 
536 


Total 


1,346 
1,230 
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TITLE  XIII— COMMIHEE  ON  WAYS  AND  MEANS— SAVINGS:  SUBTITLE  B— HUMAN  RESOURCES 

AMENDMENTS— Continued 
[By  fiscal  year,  in  millions  of  dollars] 

1994  1995  1996  1997  1998  Total 


13217  Amend  rule  on  judicial  determinations 
on  voluntary  placements,  effective  Oct.  1, 

1995: 

Budget  authority   0 

Outlays    0 

13218  Authorize  study  of  reasonable  efforts 
subject  to  appropriations: 

Authorization  level    1 

Outlays    1 

13219  Increase  Federal  match  to  90  percent 
for  development  of  automated  systems  for 
3  years,  and  allocate  costs  over  all  chil- 
dren: 

Budget  authority   55 

Outlays    45 

13220  Require  periodic  review  rates: 

Budget  authority   0) 

Outlays    (1) 

13221  Accelerate  dispositional  hearings  from 
18  months  to  12  months: 

Budget  authority   0 

Outlays    0 

13222  Require  health  care  plans  for  foster 
children: 

Budget  authority   {^) 

Outlays    (') 

13223a  Disregard  assets  of  youth  in  inde- 
pendent living  programs,  effective  Oct.  1, 

1995: 

Budget  authority   0 

Outlays    0 

13223b  Extend  independent  living  program  at 
$70  million  annually: 

Budget  authority   -  2 

Outlays    (1) 

13224  Elimination  of  ceiling  authority: 

Budget  authority   0 

Outlays    0 

13225  Authorize  75  percent  funding  for  train- 
ing of  foster  parents,  retroactive  to  Oct.  1, 

1992: 

Budget  authority   10 

Outlays   8 

13226  Require  regulations  prior  to  conducting 
on-site  reviews  and  audits,  effective  Oct. 

1994: 

Budget  authority   0 

Outlays   0 

13227  Require  regulations  prior  to  conducting 
reviews  of  state  plans  under  IV-B  and  IV- 
E,  effective  on  enactment: 

Budget  authority   0 

Outlays    0 

13228  Repeal  annual  report  on  voluntary 
placements: 

Budget  authority   0 

Outlays    0 

13229  Authorize  budget-neutral  demonstra- 
tions: 

Budget  authority   0 

Outlays   0 


0 

5 

5 

5 

15 

0 

5 

5 

5 

15 

0 

0 

0 

1 

(1) 

0 

0 

0 

1 

40 

30 

5 

5 

135 

45 

30 

1  ft 
10 

c 

5 

1  oc 
135 

/i\ 
( ) 

(  ) 

( ) 

() 

il\ 

(') 

{') 

{') 

{') 

{') 

0 

0 

0 

0 

0 

ft 
u 

ft 

u 

ft 

u 

ft 

u 

ft 
u 

0) 

(») 

(') 

(0 

0 

5 

5 

5 

15 

0 

5 

5 

5 

15 

-4 

-5 

-7 

-9 

-27 

-1 

-3 

-5 

-7 

-16 

ft 
u 

ft 
u 

ft 

u 

ft 
u 

u 

0 

0 

0 

0 

0 

5 

5 

5 

5 

30 

c 
0 

c 

c 
0 

c 
0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

1 

1 

0 

2 

0 

1 

1 

0 

2 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 
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TITLE  XIII— COMMIHEE  ON  WAYS  AND  MEANS— SAVINGS:  SUBTITLE  B— HUMAN  RESOURCES 
AMENDMENTS— Continued 


[By  fiscal  year,  i 

n  millions  of  dollars] 

1994 

1995 

1996 

1997 

1998 

Total 

l^O^n  Plaromont  arrniintahilitv- 
iOCOv  ridUCMlClll  dUUUUIILdUIMiy. 

Budget  authority  

A 
u 

fi 
u 

n 
u 

0 

0 

0 

Q 

Q 

0 

0 

0 

iOLOi  uUUIiy  ICgUiaLIUIIo  UN  UCICilald. 

RiiHtTot  an+hnritv 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

10404  UIi6~ycdl  IMUIdlUIIUIII  Ull  UUIIcUUIi{^  Ucl~ 

tain  IV— E  disallowances: 

RiiHffPt  aiithoritv 

70 

-35 

-35 

0 

0 

0 

Outlays   

70 

-35 

-35 

0 

0 

0 

One-year  moratorium  on  collecting  certain  IV- 

B  disallowances: 

Budget  authority  

3 

-3 

0 

0 

0 

0 

Outlays   

3 

-3 

0 

0 

0 

0 

13233  Border  region  child  welfare  services 

subject  to  appropriations: 

Authorization  level   

0 

2 

2 

3 

3 

10 

Outlays   

0 

1 

2 

2 

3 

8 

13234  Effect  of  failure  to  carry  out  State  plan 

(Suter  V.  Artist  M.)   

e) 

{') 

e) 

e) 

Total,  Child  Welfare,  Foster  Care  and 

Adoption: 

Direct  spending: 

Budget  authority  

196 

138 

251 

OO't 

1 ,  j3U 

Outlays  

174 

132 

232 

00/ 

0/0 

i,4oU 

Subject  to  appropriations: 

Authorization  level  

1 

2 

2 

0 

0 

1 1 
1 1 

Outlays  

1 

1 

2 

L 

0 

Q 

2.  CHILD  SUPPORT  ENFORCEMENT 

13241  In-hospital  paternity  establishment: 

Budget  authority  

0 

0 

-30 

—  /u 

—  iiU 

91  n 
—  ZIU 

Outlays   

0 

0 

-30 

-70 

-110 

-210 

13242  Enforcement  of  medical  support- 

Budget  authority 

0 

- 15 

-20 

-20 

-25 

-80 

Outlays  

0 

-15 

-20 

-20 

-25 

-80 

13243  Mandate  report  to  credit  bureaus  in 

child  support: 

\  ) 

\  I 

\  I 

0) 

(1) 

\  ) 

(  ) 

I  ) 

(^) 

(^) 

Total  child  support  enforcement:  Di- 

rect spending: 

Budget  authority  

-15 

-50 

—  yu 

—  ioO 

—  zyu 

Outlays  

(^) 

-15 

-50 

—  90 

- 135 

—  290 

3.  SUPPLEMENTAL  SECURITY  INCOME  (SSI) 

licoi  rees  Tor  reaerai  admmistration  oi 

oldie  dUiJiJieiiieiudry  pdyinenis: 

Budget  authority  

-50 

-110 

-180 

-180 

-190 

-710 

Outlays   

-50 

-110 

-180 

-180 

-190 

-710 

13252  Exclusion  of  relocation  assistance  from 

countable  income  under  the  SSI  program: 

Supplemental  Security  Income: 

(1) 

Outlays   

{') 

(') 

(1) 

(1) 

(') 

Medicaid: 

Budget  authority  

1 

1 

1 

1 

1 

5 

Outlays   

1 

1 

1 

1 

1 

5 
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TITLE  XIII— COMMIHEE  ON  WAYS  AND  MEANS— SAVINGS:  SUBTITLE  B— HUMAN  RESOURCES 

AMENDMENTS— Continued 
[By  fiscal  year,  in  millions  of  dollars] 

1994  1995  1996  1997  1998  Total 


13253  Prevent  adverse  effects  on  SSI  eligi- 
bility/benefits because  of  spousal  or  paren- 


tal  military  service: 

Budget  authority  

(') 

Outlays  

(n 

(>) 

{') 

0) 

{') 

(') 

13254  Eligibility  for  children  of  Armed  Forces 

personnel  residing  in  Puerto  Rico  and  U.S. 

territories  and  possessions: 

Budget  authority  

{') 

{') 

(') 

0) 

(^) 

Outlays   

{') 

13255  Apply  SSI  definition  of  disability  for 

children  to  all  individuals  under  age  18: 

Budget  authority  

0 

0 

0 

0 

0 

0 

Outlays   

0 

0 

0 

0 

0 

0 

13256  Valuation  of  in-kind  support: 

Budget  authority  

-3 

-3 

-3 

-3 

-4 

-16 

Outlays   

-3 

-3 

-3 

-3 

-4 

-16 

13257  Exempt  certain  Indian  trust  income 

from  consideration  under  the  SSI  program: 

Direct  spending: 

Budget  authority  

3 

3 

4 

4 

4 

18 

Outlays  

3 

3 

4 

4 

4 

18 

Authorization  of  appropriations  subject 

to  appropriations: 

Authorization  level   

1 

1 

1 

1 

1 

5 

Outlays   

1 

1 

1 

1 

1 

5 

Total  supplemental  security  income: 

Direct  spending: 

Budget  authority  

-49 

-109 

-178 

-178 

-189 

-703 

Outlays  

-49 

-109 

-178 

-178 

-189 

-703 

Subject  to  appropriations: 

Authorization  level  

1 

1 

1 

1 

1 

5 

Outlays  

1 

1 

1 

1 

1 

5 

4.  Aid  to  Families  with  Dependent  Children 

13261  50  percent  Federal  match  of  State 

AFDC  administrative  costs: 

Budget  authority  

-20 

-40 

-45 

-50 

-50 

-205 

Outlays  

-20 

-40 

-45 

-50 

-50 

-205 

13262  Delay  in  effective  date  of  AFDC-UP 

participation  rate  requirement: 

Budget  authority  

(1) 

{') 

Outlays  

{') 

(') 

(1) 

(') 

13263  Report  on  JOBS  performance  standards 

subject  to  appropriations: 

Authorization  level   

0 

0 

0 

0 

0 

0 

Outlays   

0 

0 

0 

0 

0 

0 

13264  Measurement  and  reporting  of  the  de- 

gree to  which  families  depend  on  income 

from  welfare  subject  to  appropriations: 

Authorization  level   

1 

1 

1 

1 

1 

5 

Outlays   

1 

1 

1 

1 

1 

5 

13265  New  Hope  Demonstration: 

Budget  authority  

(•) 

{') 

(') 

{') 

(M 

{') 

Outlays   

(>) 

(') 

(') 

{') 

13266  Delay  in  AFDC-UP  mandate  for  outly- 

ing jurisdictions: 

Budget  authority  

0 

0 

0 

0 

0 

0 

Outlays  

0 

0 

0 

0 

0 

0 
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TITLE  XIII— COMMIHEE  ON  WAYS  AND  MEANS— SAVINGS:  SUBTITLE  B— HUMAN  RESOURCES 
AMENDMENTS— Continued 
[By  fiscal  year,  in  millions  of  dollars] 

1994  1995  1996  1997  1998  Total 


13267  Verification  of  status  of  citizens  and 
aliens: 

Budget  authority  

Outlays  

13268  Increase  stepparent  income  disregard 
in  AFDC: 

Budget  authority  

Outlays  

13269  Extend  NY  child  support  demonstration: 

Budget  authority  

Outlays  

13270  Extend  eariy  childhood  development 
projects  subject  to  appropriations: 

Authorization  level   

Outlays  

Total  aid  to  families  with  dependent 
children  (AFDC): 
Direct  spending: 

Budget  authority  

Outlays  

Subject  to  approriations: 

Authroization  level  

Outlays  

5.  Unemployment  Insurance 

13271  Short  time  compensation: 

Budget  authority  

Outlays  

13272  Unemployment  trust  fund  transfers: 

Budget  authority  

Outlays  

13273  Advisory  council  on  unemployment 
compensation  subject  to  appropriations: 

Authorization  level   

Outlays  

13274  Emergency  unemployment  compensa- 
tion: 

Budget  authority  

Outlays  

13275  Increase  Federal  match  rate  for  EB 
and  repeal  special  eligibility  requirements 
for  EB: 

Budget  authority  

Outlays  

Administrative  expenses^:. 

Budget  authority  

Outlays  

13276  Two-year  extension  of  federal  unem- 
ployment surtax:  Net  revenues^ 

13277  Disclosure  of  information  to  Railroad 
Retirement  Board: 

Budget  authority  

Outlays  

Total  unemployment  insurance:  Net 

revenues*  

Direct  spending: 

Budget  authority  

Outlays  

Subject  to  appropriations: 
Authorization  level  


0) 

0) 

0) 

(') 

0) 

0) 

{') 

{') 

{') 

{') 

(») 

(») 

{') 

0) 

1 

(') 

(') 

/i\ 
(*) 

1 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

3 

3 

3 

3 

3 

15 

1 

3 

3 

3 

3 

13 

..,  i-- 
-20 

-40 

-45 

-50 

-50 

-204 

-20 

-40 

-45 

-50 

-50 

-204 

4 

4 

4 

4 

4 

20 

2 

4 

4 

4 

4 

18 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

1 

(>) 

0 

0 

0 

1 

1 

{') 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

160 

105 

20 

20 

325 

160 

105 

20 

20 

20 

325 

5 

3 

(^) 

(^) 

(1) 

8 

5 

3 

{') 

8 

0 

0 

0 

881 

1,208 

2,089 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

881 

1,208 

2,089 

165 

108 

20 

20 

20 

333 

165 

108 

20 

20 

20 

333 

1 

{') 

0 

0 

0 

1 
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TITLE  XIII— COMMIHEE  ON  WAYS  AND  MEANS— SAVINGS:  SUBTITLE  B— HUMAN  RESOURCES 

AMENDMENTS— Continued 
[By  fiscal  year,  in  millions  of  dollars] 


1994 

1995 

1996 

1997 

1998 

Total 

Outlays  

1 

{') 

0 

0 

0 

1 

6.  Technical  Provisions 

13281  Corrections  related  to  OBRA  90: 

Budget  authority  

0 

0 

0 

0 

0 

0 

Outlays  

0 

0 

0 

0 

0 

0 

13282  Technical  corrections  related  to  OBRA 

89: 

Budget  authority  

0 

0 

0 

0 

0 

0 

Outlays  

0 

0 

0 

0 

0 

0 

FliminAtlnn  of  oh^nlpt^  nrovi^innt- 

IVkUv   UllllllliailUII  Ul   UUOUIClv  plUVIOIUIIv* 

Budfffit  authoritv 

0 

0 

0 

0 

0 

0 

Outlays 

0 

0 

0 

0 

0 

0 

13284  Redesignation  of  certain  provisions: 

Budget  authority  

0 

0 

0 

0 

0 

0 

Outlays   

0 

0 

0 

0 

0 

0 

Total  technical  provisions: 

Budget  authority  

0 

0 

0 

0 

0 

0 

Outlays  

0 

0 

0 

0 

0 

0 

Tntal  human  recniirrAC  amenHiriAntc- 

Net  revenues*  

0 

0 

0 

881 

1,208 

2,089 

Direct  spending: 

Budget  authority  

292 

82 

-2 

86 

267 

726 

Outlays  

270 

76 

-21 

69 

221 

616 

Total  deficit  effect  direct  spending 

and  revenues   

270 

76 

-21 

-812 

-987 

- 1,473 

Subject  to  appropriations: 

7 

7 

7 

8 

8 

37 

Outlays   

5 

6 

7 

7 

8 

33 

Effects  on  State  and  local  governments:  Out- 

lays   

-56 

126 

169 

129 

111 

479 

'Less  than  $500,000. 

^This  section  could  influence  the  way  states  administer  certain  programs,  including  the  Medicaid,  AFDC  and  Foster  Care  programs,  and 
consequently  could  affect  State  and  Federal  spending.  Spending  is  likely  to  increase,  but  the  magnitude  of  the  potential  increase  could  not  be 
estimated. 

^  These  estimates  assume  the  administrative  expenses  would  be  classified  as  mandatory  spending. 
*  Revenue  increases  reduce  the  deficit. 

Note:  Numbers  may  not  add  to  totals  because  of  rounding. 

TITLE  XIII— COMMIHEE  ON  WAYS  AND  MEANS— SAVINGS:  SUBTITLE  C— MEDICARE  PROVISIONS 

[By  fiscal  year,  in  millions  of  dollars] 

1994  1995  1996  1997  1998  Total 

DIRECT  SPENDING  PROVISIONS 
Provisions  Relating  to  Part  A 
13401 — Eliminate  inflation  update  for 


inpatient: 


13402  Hospital  services  and  hos- 

pice care  

-2,002 

-5,217 

-6,484 

-7,045 

-7,635 

-28,383 

13411  Wage  index  provisions  

20 

0 

0 

0 

0 

20 

13412  Transition  for  hospital  outlier 

thresholds  

0 

0 

0 

0 

0 

0 

13413  EACH  amendments  

0 

0 

0 

0 

0 

0 

13414  Rural  transition  grant  reau- 

thorization   

0 

0 

0 

0 

0 

0 
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TITLE  XIII— COMMITTEE  ON  WAYS  AND  MEANS— SAVINGS;  SUBTITLE  0— MEDICARE  2 

PROVISIONS— Continued 

[By  fiscal  year,  in  millions  of  dollars] 

1994  1995  1996  1997  1998  Total 


13415  Regional  referral  center  ex- 


tension  

41 

2 

0 

0 

0 

43 

13416  Medicare— Oepsndent,  small 

rural  hospital  extension   

130 

6 

0 

0 

0 

136 

13417  Extension  of  regional  floor  ... 

120 

144 

156 

20 

0 

440 

13418  Rural  demonstration  exten- 

sion  

0 

0 

0 

0 

0 

0 

13419  Hemophilia  pass-through  ex- 

tension  

5 

4 

1 

0 

0 

10 

13420  State  hospital  payment  pro- 

grams  

0 

0 

0 

0 

0 

0 

13421  Psychology  services  in  hos- 

pitals  

0 

0 

0 

0 

0 

0 

13422  Medical  education  payments 

in    hospital-owned  community 

healtti  centers  

{') 

{') 

{') 

{') 

{') 

{') 

13423  Treatment  of  certain  military 

facilities  

0 

0 

0 

0 

0 

0 

13425  Skilled  nursing  facility  wage 

index  

0 

0 

0 

0 

0 

0 

13424  Epilepsy  DRG  study   

0 

0 

0 

0 

0 

0 

13426  Hospice  notification  to  bene- 

ficiaries  

0 

0 

0 

0 

0 

0 

uieuii  lundiuo  pan  n  uuv- 

erage  for  quarters  paid  into  So- 

cial Security  

2 

6 

8 

9 

11 

36 

13428  Salary  equivalency  guide- 

lines for  physical  and  respiratory 

therapy  

0 

0 

0 

0 

0 

0 

13429  Extension  of  deadline  for  ap- 

plication for  geographic  classi- 

fication for  certain  reclassified 

hospitals  

0 

0 

0 

0 

0 

0 

13430  DRG  window  clarification 

and  part  A  technical  corrections 

0 

0 

0 

0 

0 

0 

Subtotal  part  A  

-1,684 

-5,055 

-6,319 

-7,015 

-7,524 

-  27,598 

Provisions  Relating  to  Part 
13431 — Elimination  of  inflation  update 
for  phys.: 
13434   and  related  professional 


svcs,  ambulator/  surgical  cen- 

ters, and  other  sen/ices   

-475 

-1,353 

-1,835 

-2,063 

-2,314 

-8,040 

13441  Payment  for  interpretation  of 

EKGs   

-7 

-12 

-7 

-5 

-6 

-37 

13442  Payments  for  new  phys  and 

practitioners  

-5 

-10 

-10 

-15 

-15 

-55 

13443  Retaining  pmt  for  actual  an- 

esthesia time  

0 

0 

0 

0 

0 

0 

13444  Geog  cost  of  practice  index 

refinements  

0 

0 

0 

0 

0 

0 

13445  Extra-billing  

-8 

-12 

-11 

-10 

-9 

-50 

13446  Relative  values  for  pediatric 

services  

0 

0 

0 

0 

0 

0 

13447  Antigens  under  physician  fee 

schedule   

0 

0 

0 

0 

0 

0 

13448  Administration  of  claims  re- 

lating to  physicians'  services 

0 

0 

0 

0 

0 

0 

13449  Technical  amendments- 

physician  svcs  

0 

0 

0 

0 

0 

0 

m 

TITLE  XIII— COMMITTEE  ON  WAYS  AND  MEANS— SAVINGS:  SUBTITLE  C— MEDICARE 

PROVISIONS— Continued 


[By  fiscal  year,  In  millions  of  dollars] 

1994 

1995 

1996 

1997 

199S 

Total 

13451  Eye  and  ear  hospitals   

(}) 

(') 

0 

0 

0 

(') 

13452  Bctension  of  intraocular  lens 

freeze  

0 

0 

0 

0 

0 

0 

13453  Technical  amendments — 

ASCs   

0 

0 

0 

0 

0 

0 

13461: 

13466  Durable  medical  equipment  . 

0 

0 

0 

0 

0 

0 

13467  Nebulizers  and  aspirators  .... 

-12 

-19 

-21 

-24 

-28 

-104 

13468  Payment  for  ostomy  and 

other  supplies  

-10 

-18 

-20 

-23 

-26 

-97 

13468  Payment  for  TENS  devices  ... 

-2 

-3 

-3 

-4 

-4 

-16 

13469  Technical  amendments — 

DME   

0 

0 

0 

0 

0 

0 

13471  Nurse  anesthetists  [CRNAs] 

payments  

-5 

-10 

-14 

-16 

-18 

-63 

13472  Extension  of  Alzheimer's  dis- 

ease demonstration  projects  

12 

2 

0 

0 

0 

14 

13473  Oral  cancer  drugs   

0 

0 

0 

0 

0 

0 

13474  Part  B  premiums  for  late 

enrollment  

22 

25 

29 

33 

37 

146 

13475  Speech— Lang  pathologists 

and  audiologists  

0 

0 

0 

0 

0 

0 

13476  Municipal  health  service 

demo  projects  

12 

19 

20 

22 

8 

81 

13477  Indian  health  facilities  as 

FQHCs   

4 

7 

8 

8 

9 

36 

13478  Miscellaneous  and  technical 

corrections  

0 

0 

0 

0 

0 

0 

13481  Extend  25  percerit  premium 

in  1996  and  1997   

0 

0 

-1,212 

-3,127 

-3,739 

-8,078 

Updating  rules  for  appealing 

changes  in  locality  des- 

ignation under  RB  RVS 

0 

0 

0 

0 

0 

0 

Subtotal  part  B   

-474 

- 1,384 

-3,076 

-5,224 

-6,104 

-16,263 

Provisions  Relating  to  Parts  A  and  B 

13501— -Eliminate  inflation  updates  for 

direct  med: 

13502  Education  and  home  health 

cost  limits   

-121 

-460 

-699 

-439 

-255 

- 1,974 

13511  MSP— Data-match  extension 

0 

0 

-45 

-120 

-205 

-370 

13512  MSP— Disabled  extension  .... 

0 

0 

-876 

- 1,285 

-1,414 

-3,575 

13513  MSP— ESRD  extension 

0 

0 

-84 

-119 

-127 

-330 

13514  MSP  reforms   

1 

0 

0 

0 

0 

1 

13521: 

13530  Physician  ownership/self -re- 

ferral   

0 

-50 

-100 

-100 

-100 

-350 

13551  Graduate  medical  education 

21 

11 

12 

13 

14 

71 

13552    Immunosuppressive  drug 

therapy  

14 

33 

57 

73 

85 

262 

13553  Reduction  in  payments  for 

erythropietin  

-28 

-47 

-51 

-56 

-61 

-243 

13554  Qualified  Medicare  bene- 

ficiary outreach   

0 

0 

0 

0 

0 

0 

13555  Extension  of  social  HMO 

demonstrations  

2 

5 

7 

8 

3 

25 

13556  Hospice  information  to  bene- 

ficiaries   

0 

0 

0 

0 

0 

0 

13557  Interest  payments  

0 

0 

0 

0 

0 

0 

13558  Peer  review  organizations  .... 

0 

0 

0 

0 

0 

0 
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TITLE  XIII— COMMITTEE  ON  WAYS  AND  MEANS— SAVINGS:  SUBTITLE  C— MEDICARE 

PROVISIONS— Continued 
[By  fiscal  year,  in  millions  of  dollars] 


1994 

1995 

1996 

1997 

1998 

Total 

ncaiui  iiiaiiiiciiaiiuc  11150111 

zations 

0 

0 

0 

0 

0 

0 

l^'tfiO     Mpdirarp  Administration 

Xwwww       mcuiwGiv  nuiiiiiiiwuaiiuii 

hiiHiret  nmrecc 

0 

0 

0 

0 

0 

0 

I^Sfil    Technical  amendments  

Parts  A  and  B   

0 

0 

0 

0 

0 

0 

^iihtntal  narts  A  and  R 

-111 

-508 

-1,779 

-2,025 

-2,060 

-6,483 

Medicare  supplemental  insurance  poli- 

cies: 

13571  Standards  for  Medicare  sup- 

y: 

s . 

.  -  ■      -  - 

plemental  insurance  policies   

0 

0 

0 

0 

0 

0 

Treatment  of  certain  State  healtti  care 

programs: 

13581  Treatment  of  certain  State 

health  program:  

0 

0 

0 

0 

0 

0 

Medicare  direct  spending  total: 

Estimated  budget  authority 

-3,025 

-8,254 

-12,147 

-14,971 

- 16,061 

-54,45? 

Estimated  outlays  

-2,269 

-6,947 

-11,174 

- 14,265 

- 15,788 

-50,444 

AMOUNTS  SUBJECT  TO  APPROPRIATION 

13413  EACH  amendments: 

Estimated  authorization  

25 

25 

0 

0 

0 

50 

Estimated  outlays  

25 

25 

0 

0 

0 

50 

13414  Rural  transition  grant  reauthoriza- 

tion: 

Estimated  authorization  

30 

30 

30 

30 

0 

120 

Estimated  outlays  

30 

30 

30 

30 

0 

120 

13444  Geog  cost  of  practice  index  refine- 

ments: 

Estimated  authorization  

{') 

0 

0 

0 

0 

(^) 

Estimated  outlays  

(') 

0 

0 

0 

0 

(') 

13446  Relative  values  for  pediatric  serv- 

ices: 

Estimated  authorization  

2 

0 

0 

0 

0 

2 

Estimated  outlays  

2 

0 

0 

0 

0 

2 

13452  Extension  of  intraocular  lens 

freeze: 

Estimated  authorization  

} 

0 

0 

0 

0 

1 

Estimated  outlays 

0 

0 

0 

0 

I 

10401  uuiduic  iiieuiLdi  cquip[Ticni: 

FctimstoH  9iithnri79tinn 

\  1 

n 
u 

ft 
u 

1 
1 

Estimated  outlays  

1 

(') 

0 

0 

0 

1 

13469  Technical  amendments — DME: 

Pcf i  maf 41  if hnriTof inn 

1 
1 

ft 

u 

U 

ft 

u 

L 

Fstimafpfl  niitlav^ 

: 

1 
1 

n 

u 

0 
L 

13473  Oral  cancer  drugs: 

Estimated  authorization  

1 

0 

0 

0 

2 

Estimated  outlays  

1 

0 

0 

0 

2 

Medicare  subject  to  appropria- 

tions total:. 

Estimated  authorization 

61 

57 

30 

30 

0 

178 

Estimated  outlays  

61 

57 

30 

30 

0 

178 

Effects  on  State  and  local  governments: 

Estimated  outlays  

-1 

-2 

78 

205 

244 

525 

'  Less  than  $500,000. 

^Part  B  monthly  premium:  $41.10,  $46.10,  $51.40,  $57.70,  $59.30. 


590 


TITLE  XIII— COMMIHEE  ON  WAYS  AND  MEANS— SAVINGS:  SUBTITLE  D— CUSTOMS  AND 

TRADE  PROVISIONS 

[By  fiscal  year,  in  millions  of  dollars] 

1994  1995  1996  1997  1998  Total 

DIRECT  SPENDING 

13602  Extension  of  authority  to  levy  customs 

users  fees   NA  NA       -750       -820       -850  -2,420 

13604  Extension  of  trade  adjustment  assist- 
ance^ (extended  through  September  30, 

1996)    0  0  0  NA  NA  0 

Total  direct  spending   0  0       -750       -820       -850  -2,420 

REVENUES 

13603  Generalized  system  of  preferences  ^ 

(extended  through  September  30, 1994)   -791  NA  NA  NA  NA  -791 

13605  Extension  of  Uruguay  Round  Trade 
Agreement  negotiating  and  of  fast  track 
procedures  (extended  through  April  15, 

1994)    0  NA  NA  NA  NA  0 

Total  revenues    -791  NA  NA  NA  NA  -791 

Deficit  effect— Direct  spending  minus  reve- 
nues   791  0        -750        -820        -850  -1,629 

AMOUNTS  SUBJECT  TO  APPROPRIATION 
13601  Customs  and  Trade  Agency  authoriza- 
tions: 

U.S.  International  Trade  Commission: 

Authorization  level    45  46  NA  NA  NA  91 

Estimated  outlays    41  45  4  (^)  (^)  90 

U.S.  Customs  Service: 

Authorization  level    1,407        1,403  NA  NA  NA  2,810 

Estimated  outlays    1,197        1,338         211  64  0  2,810 

13606  Repeal  of  East-West  trade  statistics 
monitoring  system: 

Estimated  authorization  level   -(3)        -(^)        -(3)        -(3)        -(3)  -{^) 

Estimated  outlays   -(3)        -(3)        -(3)        -(3)        -(3)  -(3) 

Total  amounts  subject  to  appro- 
priations: 

Total  authorization  level  ....  1,452  1,449  -(3)        -(3)        -(3)  2,901 
 Total  estimated  outlays   1,238  1,383         215  64  0  2,900 

NA- provision  doesn't  apply  to  those  years. 

'  Costs  are  included  In  baseline. 
^Net  of  payroll  and  income  taxes. 
3=less  than  $500,000. 

Note.— This  subtitle  has  no  State  and  local  effects. 

TITLE  XIII— COMMIHEE  ON  WAYS  AND  MEANS— SAVINGS:  Subtitle  E— Customs  Officer 

Pay  Reform 
[By  Fiscal  Year,  in  millions  of  dollars] 

1984  1995  1996  1997  1998  Total 

DIRECT  SPENDING 

Subtitle  E  (except  section  13702)   -  12        -12        -11  -9  -8  -52 

Total  direct  spending   -12        -12         -11  -9  -8  -52 

REVENUES 

Subtitle  E  (except  section  13702)   3  4  4  4  4  19 
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TITLE  XIII— COMMIHEE  ON  WAYS  AND  MEANS— SAVINGS:  Subtitle  E— Customs  Officer 
Pay  Reform — Continued 

[By  Fiscal  Year,  in  millions  of  dollars] 
— —  —         —         —         —         —  — 


Total  revenues    3  4  4  4  4  19 


Deficit  effect— Direct  spending  minus  reve- 
nues  -15        -16        -15        -13         -12  -71 


AMOUNTS  SUBJECT  TO  APPROPRIATION 
13702  Foreign  Language  Proficiency  Awards 
for  Customs  Officers: 

Estimated  authorization  level  

Estimated  outlays  

Total  amounts  subject  to  appropriations: 

Total  estimated  authorization 

level   2  2  2  2  2  10 

total  estimated  outlays   2  2  2  2  2  10 

Note.— This  subtitle  has  no  State  and  local  effects. 


2  2  2  2  2  10 

2  2  2  2  2  10 


Title  XIV— Committee  on  Ways  and  Means— Revenue 

EXPLANATION  OF  TITLE  XIV— REVENUE 
PROVISIONS 

1.  TRAINING  AND  INVESTMENT  PROVISIONS 
A.  Education  and  Training  Provisions 

1.  Permanent  extension  of  employer-provided  educational 
assistance  (sec.  14101  of  the  bill  and  sec.  127  of  the 
Code) 

Present  Law 
Employer-provided  educational  assistance 

Prior  to  July  1,  1992,  an  employee's  gross  income  and  wages  for 
income  and  employment  tax  purposes  did  not  include  amounts  paid 
or  incurred  by  the  employer  for  educational  assistance  provided  to 
the  employee  if  such  amounts  were  paid  or  incurred  pursuant  to 
an  educational  assistance  program  that  met  certain  requirements 
(sec.  127).  This  exclusion,  which  expired  with  respect  to  amounts 
paid  after  June  30,  1992,  was  limited  to  $5,250  of  educational  as- 
sistance with  respect  to  an  individual  during  a  calendar  year.  Edu- 
cation that  did  not  qualify  for  the  exclusion  (e.g.,  because  it  ex- 
ceeded the  $5,250  limit)  was  excludable  from  income  if  and  only  if 
it  qualified  as  a  working  condition  fringe  benefit  (sec.  132).  To  be 
excluded  as  a  working  condition  fiinge,  the  cost  of  the  education 
must  have  been  a  job-related  deductible  expense. 

In  the  absence  of  the  exclusion,  for  piirposes  of  income  and  em- 
ployment taxes,  an  employee  generally  is  required  to  include  in  in- 
come and  wages  the  value  of  educational  assistance  provided  by  the 
employer  \inless  the  cost  of  such  assistance  qualifies  as  a  deduct- 
ible job-related  expense  of  the  employee. 

Refunds  of  overpayments  of  income  and  employment  taxes 

To  obtain  a  refund  of  an  overpayment  of  income  taxes,  a  tax- 
payer may  file  an  amended  income  tax  return. 

Under  Internal  Revenue  Service  (IRS)  regulations,  an  employer 
and  employee  can  agree  that  the  employer  will  refund  to  the  em- 
ployee any  excess  employment  taxes.  An  employer  may  obtain  a  re- 
fund of  an  overpayment  of  employment  taxes  if  it  certifies  to  the 
IRS  that  it  has  already  returned  all  of  the  affected  employees'  ex- 
cess employment  taxes  to  them.  If  the  employer  cannot  afford  to  re- 
turn the  overpayments  to  the  employees  unless  it  receives  a  refund, 
the  employer  may  obtain  a  refund  if  it  certifies  to  the  IRS  that  the 
employees  have  provided  it  with  written  statements  that  they  will 
not  seek  refunds  directly.  In  the  case  of  former  employees  who  can- 
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not  be  located,  the  employer  may  obtain  a  refund  of  an  overpay- 
ment of  employment  taxes  if  it  certifies  to  the  IRS  that  it  has  tried 
unsuccessfully  to  notify  them  of  the  overpayment  (in  which  case 
the  employer  can  be  refunded  only  the  employer's  share  of  the 
overpayment  of  employment  taxes). 

If  the  employer  does  not  make  a  refund  to  the  employee,  then  the 
employee  can  theoretically  get  a  refxmd  directly  from  the  IRS,  al- 
though the  IRS  has  no  formal  procedures  established  for  paying 
such  refunds. 

Reasons  for  Change 

The  exclusion  from  income  for  employer-provided  educational  as- 
sistance programs  has  two  intended  purposes:  (1)  to  increase  the 
levels  of  education  and  training  in  the  workforce  and  (2)  to  elimi- 
nate the  potential  complexity  of  determining  whether  education 
and  training  benefits  provided  bv  an  employer  constitute  job-relat- 
ed expenses  that  are  deductible  by  the  employee  as  a  working  con- 
dition fringe  benefit. 

The  committee  believes  that  some  of  the  benefits  attributable  to 
the  exclusion  for  employer-provided  educational  assistance  accrue 
to  society  at  large  by  creating  a  better-educated  workforce.  Also, 
the  committee  believes  that  some  individuals  would  underinvest  in 
education  if  the  Federal  government  did  not  subsidize  the  cost  of 
their  continuing  education. 

The  exclusion  for  employer-provided  educational  assistance  has 
expired  and  been  extended  several  times.  This  practice  creates  \m- 
certainty  for  employers  and  employees  in  determining  proper  with- 
holding and  tax  liability  during  any  time  the  availability  of  the  ex- 
clusion has  lapsed.  Such  uncertainty  was  particularly  acute  with 
respect  to  the  most  recent  expiration  of  the  exclusion  because  the 
exclusion  was  not  extended  before  the  end  of  the  1992  taxable  year. 
In  the  absence  of  the  exclusion,  employers  and  employees  should 
have  been  treating  some  educational  assistance  as  taxable  income 
(depending  on  whether  the  education  was  job-related).  Some  em- 
ployers and  employees  did  not  do  so,  however,  on  the  assumption 
that  the  exclusion  would  be  extended  retroactively.  The  committee 
does  not  wish  to  encourage  taxpayers  to  take  positions  based  upon 
the  assumption  that  the  law  in  effect  at  a  particular  time  will 
change  as  the  taxpayer  desires.  The  expectation  of  retroactively  ex- 
tending the  exclusion  is  a  special  circumstance,  however,  and  it 
was  not  unreasonable  in  this  case  to  expect  Congress  to  once  again 
extend  the  exclusion  and  to  take  into  account  the  period  of  1992 
for  which  the  exclusion  was  not  in  effect.  Thus,  the  committee  be- 
lieves it  is  appropriate  to  waive  penalties  with  respect  to  persons 
who  treated  educational  assistance  as  nontaxable. 

Some  employers  and  employees  did  follow  the  law  in  effect  at  the 
time  and  treated  educational  assistance  provided  during  the  last 
half  of  1992  as  taxable.  In  those  cases,  excess  income  taxes  and  em- 
ployment taxes  were  paid.  The  committee  does  not  wish  to  place 
taxpayers  who  complied  with  the  law  at  a  disadvantage,  and  there- 
fore believes  it  appropriate  to  provide  a  more  administrable  way  of 
recovering  excess  taxes  than  filing  claims  for  refund.  Thus,  the  op- 
tion to  permit  an  employer  to  offset  a  similar  amount  of  wages  for 
1993  is  provided. 
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Because  of  the  importance  of  having  a  well-trained  workforce  and 
because  of  the  administrative  problems  created  by  allowing  the  ex- 
clusion to  expire,  the  committee  believes  it  is  appropriate  to  pro- 
vide for  a  retroactive  and  permanent  extension  of  the  exclusion  to 
ensure  the  iminterrupted  provision  of  these  benefits  in  the  future. 

Explanation  of  Provision 

The  bill  retroactively  and  permanently  extends  the  exclusion  for 
employer-provided  educational  assistance. 

The  bill  includes  a  number  of  transition  rules  to  deal  with  cases 
in  which  employers  provided  educational  assistance  to  employees 
between  July  1,  1992,  and  December  31,  1992. 

First,  no  interest,  penalty,  or  addition  to  tax  is  imposed  on  em- 
ployers or  employees  who  continued  to  exclude  fi"om  income  edu- 
cational assistance  payments  made  after  June  30,  1992. 

Second,  if  an  employer  included  educational  assistance  payments 
made  after  June  30,  1992,  in  its  employees*  income  and  wages  (for 
purposes  of  income  or  employment  taxes)  the  amount  included  is 
deducted  fi-om  wages  paid  in  1993  rather  than  requiring  the  tax- 
payers to  file  a  request  for  refund  for  1992.  Under  this  rule,  if  an 
employee  receives  income  and  wages  fi^om  the  employer  between 
the  date  of  enactment  and  December  31,  1993,  in  an  amount  at 
least  equal  to  the  amount  of  educational  assistance  provided  to 
such  employee  between  July  1,  1992,  and  December  31,  1992,  then 
the  employee's  income  and  wages  for  the  purposes  of  income  and 
employment  taxes  for  1993  is  reduced  by  such  amount  of  edu- 
cational assistance.  The  reduction  for  income  and  employment  tax 
purposes  is  carried  out  separately  with  respect  to  each  tax.  For 
purposes  of  information  reports  or  tax  returns,  the  employer  is  re- 
quired to  report  separately  the  amount  of  any  such  income  reduc- 
tion for  an  employee  as  nontaxable  income.  This  special  rule  does 
not  apply  if  the  employer  has  actual  knowledge  that  the  employee 
treated  the  educational  assistance  as  excludable  from  income.  Of 
course,  even  if  the  special  nile  does  apply,  if  the  employee  treated 
educational  assistance  as  nontaxable  in  1992  the  employee  will  not 
be  permitted  to  exclude  such  amount  from  income  again  in  1993. 

Amounts  reduced  fi-om  income  and  wages  under  this  rule  do  not 
affect  other  provisions.  For  example,  the  amount  that  could  other- 
wise be  excluded  fi*om  income  as  educational  assistance  in  1993  is 
not  reduced,  nor  is  the  amount  of  compensation  used  in  determin- 
ing whether  retirement  plans  of  the  employer  satisfy  the  tax-quali- 
fication requirements  of  the  Code. 

If  an  employee  does  not  receive  either  a  refund  or  an  offset  of  ex- 
cess emplojonent  taxes  paid  as  a  result  of  the  retroactive  extension 
of  the  exclusion,  the  employee  will  not  suffer  a  reduction  in  social 
security  benefits. 

If  an  employer  included  educational  assistance  payments  made 
after  June  30,  1992,  in  an  employee's  income  and  wages  (for  pur- 
poses of  income  or  employment  taxes)  and  the  employee  does  not 
receive  income  and  wages  from  that  employer  between  the  date  of 
enactment  and  December  31,  1993,  at  least  equal  to  the  amount  of 
such  educational  assistance  included  in  income  in  1992,  then  the 
employee  may  seek  refund  of  excess  income  taxes  and  employment 
taxes  in  accordance  with  existing  rules.  In  such  a  case,  the  em- 
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ployer  is  required  to  provide  a  corrected  Form  W-2  to  the  em- 
ployee. 

The  bill  also  clarifies  the  rule  xinder  which  educational  assistance 
that  does  not  satisfy  section  127  may  be  excluded  from  income  if 
and  only  if  it  meets  the  requirements  of  a  working  condition  fringe 
benefit. 

Effective  Date 

The  extension  of  the  exclusion  is  effective  for  taxable  years  end- 
ing after  Jvme  30,  1992.  The  clarification  to  the  working  condition 
fidnge  benefit  rule  is  effective  for  taxable  years  beginning  after  De- 
cember 31,  1988. 

2.  Permanent  extension  of  targeted  jobs  tax  credit  and  ex- 
pansion to  include  approved  school-to-work  program 
(sec.  14102  of  the  bill  and  sec.  51  of  the  Code). 

Present  Law 

Tcix  credit 

The  targeted  jobs  tax  credit  is  available  on  an  elective  basis  for 
hiring  individuals  fi'om  several  targeted  groups.  The  targeted 
groups  consist  of  individuals  who  are  either  recipients  of  pa3mients 
under  means-tested  transfer  programs,  economically  disadvan- 
taged, or  disabled. 

The  credit  generally  is  equal  to  40  percent  of  up  to  $6,000  of 
qualified  first-year  wages  paid  to  a  member  of  a  targeted  group. 
Thus,  the  maximum  credit  generally  is  $2,400  per  individual.  With 
respect  to  economically  disadvantaged  summer  youth  employees, 
however,  the  credit  is  equal  to  40  percent  of  up  to  $3,000  of  wages, 
for  a  maximum  credit  of  $1,200. 

The  credit  expired  for  individuals  who  began  work  for  an  em- 
ployer after  June  30,  1992. 

Certification  of  members  of  targeted  groups 

Generally,  an  individual  is  not  treated  as  a  member  of  a  targeted 
group  unless  certain  certification  conditions  are  satisfied.  On  or  be- 
fore the  day  on  which  the  individual  begins  work  for  the  employer, 
the  employer  has  to  have  received  or  have  requested  in  writing 
from  the  designated  local  agency  certification  that  the  individual  is 
a  member  of  a  targeted  group.  In  the  case  of  a  certification  of  an 
economically  disadvantaged  youth  participating  in  a  cooperative 
education  program,  this  requirement  is  satisfied  if  necessary  cer- 
tification is  requested  or  received  fi'om  the  participating  school  on 
or  before  the  day  on  which  the  individual  begins  work  for  the  em- 
ployer. 

The  deadline  for  requesting  certification  of  targeted  group  mem- 
bership is  extended  imtil  five  days  after  the  day  the  individual  be- 
gins work  for  the  employer,  provided  that,  on  or  before  the  day  the 
individual  begins  work,  the  individual  has  received  a  written  pre- 
liminary determination  of  targeted  group  eligibility  (a  'Voucher") 
from  the  designated  local  agency  (or  other  agency  or  organization 
designated  pursuant  to  a  written  agreement  with  the  designated 
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local  agency).  The  "designated  local  agenc/*  is  the  State  employ- 
ment security  agency. 

Authorization  of  appropriations 

Present  law  authorized  appropriations  for  administrative  and 
publicity  expenses  relating  to  the  credit  through  Jime  30,  1992. 
These  monies  were  to  be  used  by  the  Internal  Revenue  Service  and 
the  Department  of  Labor  to  inform  employers  of  the  credit  pro- 
gram. 

Reasons  for  Change 

The  committee  believes  that  the  targeted  jobs  tax  credit  provides 
a  useful  incentive  for  hiring  disadvantaged  individuals.  Further, 
the  committee  believes  that  a  permanent  extension  of  the  targeted 
jobs  tax  credit  will  provide  greater  certainty  to  employers  as  to  the 
availability  of  the  credit.  In  addition,  the  committee  believes  that 
the  creation  of  a  school-to-work  program  will  help  participants  of 
the  program  acquire  the  skills  necessary  to  compete  in  the  chang- 
ing workforce  of  America. 

Explanation  of  Provision 

The  bill  permanently  and  retroactively  extends  the  targeted  jobs 
tax  credit  for  individuals  who  begin  work  for  the  employer  after 
Jime  30,  1992.^  In  addition,  the  targeted  jobs  tax  credit  is  ex- 
panded to  include  qualified  participants  in  an  approved  school-to- 
work  program  beginning  participation  after  December  31,  1993. 

A  qualified  participant  in  an  approved  school-to-work  program  is 
any  individual  age  16  through  20  who  is  enrolled  in  an  approved 
school-to-work  program  and  certified  to  be  making  satisfactory 
progress  toward  completing  the  program.  A  program  is  considered 
to  be  an  approved  school-to-work  program  only  if  it  is  a  planned 
program  of  structured  job  training  designed  to  integrate  academic 
instruction  and  work-based  learning  and  is  approved  by  the  Sec- 
retaries of  Labor  and  Education. 

The  total  number  of  qualified  participants  in  an  approved  school- 
to-work  program  is  capped  in  each  calendar  year.  The  cap  is  as  fol- 
lows: 125,000  in  1994,  140,000  in  1995,  160,000  in  1996,  180,000 
in  1997  and  200,000  in  1998  and  each  year  thereafter.  These 
amoimts  are  to  be  allocated  among  the  States  in  proportion  to  the 
number  of  eligible  participants  that  are  estimated  to  be  served  in 
approved  school-to-work  programs  for  that  year.  Such  estimates 
will  be  published  by  the  Secretaries  of  Labor  and  Education  before 
the  beginning  of  the  year  to  which  the  allocation  applies.  Each 
State's  allocation,  in  turn,  will  be  allocated  among  its  approved 
school-to-work  programs  in  such  manner  as  the  Secretaries  of 
Labor  and  Education  prescribe.  Because  the  approved  school-to- 
work  program  is  a  work-study  program,  the  credit  would  equal  40 
percent  of  up  to  $3,000  of  first-year  wages,  for  a  maximum  credit 
of  $1,200. 


*  See  also  description  of  targeted  jobs  tax  credit  for  Empowerment  Zones  in  Part  III  of  the 
report  on  Title  XTV. 
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>/  m     Effective  Date  ) 

The  extension  of  the  targeted  jobs  tax  credit  is  effective  for  indi- 
viduals who  begin  work  for  the  employer  after  June  30,  1992.  The 
approved  school-to-work  program  is  effective  for  individuals  begin- 
ning work  for  an  employer  after  December  31,  1993. 

B.  Investment  Incentives  ^ 

1.  Permanent  extension  of  research  and  experimentation 
tax  credit;  Modification  of  fixed  base  percentage  for 
startup  companies  (sees.  14111  and  14112  of  the  bill  sec. 
41  of  the  Code) 

v  -  ?^    ^  c       Present  Law 

The  research  and  experimentation  tax  credit  ("research  tax  cred- 
it") provides  a  credit  equal  to  20  percent  of  the  amount  by  which 
a  taxpayer's  qualified  research  expenditures  for  a  taxable  year  ex- 
ceed its  base  amount  for  that  year.  The  credit  expired  after  Jime 
30,  1992. 

The  base  amoimt  for  the  current  year  generally  is  computed  by 
multipljdng  the  taxpayer's  "fixed-base  percentage"  by  the  average  | 
amount  of  the  taxpayer's  gross  receipts  for  the  four  preceding 
years.  If  a  taxpayer  both  incurred  qualified  research  expenditures 
and  had  gross  receipts  during  each  of  at  least  three  years  from 
1984  through  1988,  then  its  "fixed-base  percentage"  is  the  ratio 
that  its  total  qualified  research  expenditures  for  the  1984-1988  pe- 
riod bears  to  its  total  gross  receipts  for  that  period  (subject  to  a 
maximum  ratio  of  .16).  All  other  taxpayers  (such  as  "start-up" 
firms)  are  assigned  a  fixed-base  percentage  of  .03. 

In  computing  the  credit,  a  taxpayer's  base  amoxmt  may  not  be 
less  than  50  percent  of  its  current-year  qualified  research  expendi-  i 
tures. 

Qualified  research  expenditures  eligible  for  the  credit  consist  of: 
(1)  "in-house"  expenses  of  the  taxpayer  for  research  wages  and  sup- 
plies used  in  research;  (2)  certain  time-sharing  costs  for  computer 
use  in  research;  and  (3)  65  percent  of  amounts  paid  by  the  taxpayer 
for  contract  research  conducted  on  the  taxpayer's  behalf.  The  credit 
is  not  available  for  expenditures  attributable  to  research  that  is  ' 
conducted  outside  the  United  States.  In  addition,  the  credit  is  not 
available  for  research  in  the  social  sciences,  arts,  or  humanities, 
nor  is  it  available  for  research  to  the  extent  funded  by  any  grant,  [ 
contract,  or  otherwise  by  another  person  (or  governmental  entity). 

The  20-percent  research  tax  credit  also  applies  to  the  excess  of  . 
(1)  100  percent  of  corporate  cash  expenditures  (including  grants  or  \ 
contributions)  paid  for  basic  research  conducted  by  universities 
(and  certain  scientific  research  organizations)  over  (2)  the  sum  of 
(a)  the  greater  of  two  fixed  research  floors  plus  (b)  an  amount  re-  ; 
fleeting  any  decrease  in  nonresearch  giving  to  imiversities  by  the 
corporation  as  compared  to  such  giving  during  a  fixed-base  period, 
as  adjusted  for  inflation.  ^ 

Deductions  for  expenditures  allowed  to  a  taxpayer  imder  section 
174  (or  any  other  section)  are  reduced  by  an  amoimt  equal  to  100 
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percent  of  the  taxpayer's  research  tax  credit  determined  for  the 
taxable  year.^ 

Reasons  for  Change 

Technological  development  is  an  important  component  of  eco- 
nomic growth.  However,  businesses  may  not  find  it  profitable  to  in- 
vest in  some  research  activities,  because  of  the  difficulty  in  captur- 
ing the  full  benefits  fi-om  the  research.  (Costly  technological  ad- 
vances made  by  one  firm  are  often  cheaply  copied  by  its  competi- 
tors.) A  research  tax  credit  can  help  to  promote  investment  in  re- 
search, so  that  research  activities  undertaken  approach  the  optimal 
level  for  the  overall  economy.  Therefore,  in  view  of  the  long-term 
nature  of  many  research  projects,  the  committee  believes  that  it  is 
appropriate  to  permanently  extend  the  research  tax  credit. 

Explanation  of  Provision 

The  research  tax  credit  (including  the  university  basic  research 
credit)  is  permanently  extended. 

The  bill  also  adds  a  new  rule  regarding  the  determination  of  the 
fixed-base  percentage  of  start-up  companies.  Under  the  provision, 
a  taxpayer  that  did  not  have  gross  receipts  in  at  least  three  years 
during  the  1984-1988  period  will  be  assigned  a  fixed  base  percent- 
age of  .03  for  each  of  its  first  five  taxable  years  after  1993  in  which 
it  incurs  quaUfied  research  expenditures.  The  taxpayer's  fixed-base 
percentage  for  its  sixth  through  tenth  taxable  years  after  1993  in 
which  it  incurred  qualified  research  expenditures  will  be  as  follows: 
(1)  for  the  taxpayer's  sixth  year,  its  fixed-base  percentage  will  be 
one-sixth  of  its  ratio  of  qualified  research  expenditures  to  gross  re- 
ceipts for  its  fourth  and  fifth  years;  (2)  for  its  seventh  year,  its 
fixed-base  percentage  will  be  one-third  of  its  ratio  for  its  fifth  and 
sixth  years;  (3)  for  its  eighth  year,  its  fixed-base  percentage  will  be 
one-half  of  its  ratio  for  its  fifth  through  seventh  years;  (4)  for  its 
ninth  year,  its  fixed-base  percentage  will  be  two-thirds  of  its  ratio 
for  its  fifth  through  eighth  years;  and  (5)  for  its  tenth  year,  its 
fixed-base  percentage  will  be  five-sixths  of  its  ratio  for  its  fifth 
through  ninth  years.  For  subsequent  taxable  years,  the  taxpayer's 
fixed-base  percentage  will  be  its  actual  ratio  of  qualified  research 
expenditures  to  gross  receipts  for  five  years  selected  by  the  tax- 
payer fi^om  its  fifth  through  tenth  taxable  years. 

In  extending  the  research  tax  credit,  the  committee  wishes  to  re- 
affirm Congressional  intent  that  neither  the  enactment  of  the  cred- 
it in  1981  nor  the  **targeting"  modifications  to  the  credit  in  1986 
affect  the  definition  of  *^esearch  or  experimental  expenditures"  for 
purposes  of  section  174.  Thus,  the  various  new  credit  limitations 
enacted  in  the  Tax  Reform  Act  of  1986  apply  in  determining  eligi- 
biUty  for  the  credit  (in  taxable  years  beginning  after  December  31, 
1985),  and  do  not  determine  eligibihty  of  product  development  costs 
under  section  174. 


^Taxpayers  may  alternatively  elect  to  claim  a  reduced  research  credit  amount  in  lieu  of  reduc- 
ing deductions  otherwise  allowed  (sec.  280C(cX3)). 
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Effective  Date 

The  provision  applies  to  expenditures  paid  or  incurred  after  June 
30,  1992. 

2.  Capital  gains  exclusion  for  certain  small  business  stock 
(sec.  14113  of  the  bill  and  new  sec.  1202  of  the  Code) 

Present  Law 

Gain  from  the  sale  or  exchange  of  stock  held  for  more  than  one 
year  generally  is  treated  as  long-term  capital  gain. 

Net  capital  gain  (i.e.,  long-term  capital  gain  less  short-term  cap- 
ital loss)  of  an  individual  is  taxed  at  the  same  rates  that  apply  to 
ordinary  income,  subject  to  a  maximum  rate  of  28  percent. 

Reasons  FOR  Change 

The  committee  believes  that  targeted  rehef  for  investors  who  risk 
their  funds  in  new  ventures,  small  businesses,  and  specialized 
small  business  investment  companies,  will  encourage  investments 
in  these  enterprises.  This  should  encourage  the  flow  of  capital  to 
small  businesses,  many  of  which  have  difficulty  attracting  equity 
financing. 

Explanation  OF  Provision 

In  general 

The  provision  generally  permits  a  noncorporate  taxpayer  who 
holds  qualified  small  business  stock  for  more  than  5  years  to  ex- 
clude 50  percent  of  any  gain  on  the  sale  or  exchange  of  the  stock. 
The  amoimt  of  gain  eligible  for  the  50  percent  exclusion  is  limited 
to  the  greater  of  (1)  10  times  the  taxpayer's  basis  in  the  stock  or 
(2)  $10  million  gain  from  stock  in  that  corporation. 

Qualified  small  business  stock 

In  order  to  quaUfy  as  small  business  stock,  the  following  require- 
ments must  be  met. 

Eligible  stock 

The  stock  must  be  acquired  by  the  taxpayer  after  December  31, 
1992,  at  the  original  issuance  (directly  or  through  an  imderwriter) 
in  exchange  for  money,  other  property  (not  including  stock)  or  as 
compensation  for  services  provided  to  the  corporation  (other  than 
services  performed  as  an  imderwriter  of  the  stock). 

In  order  to  prevent  evasion  of  the  requirement  that  the  stock  be 
newly  issued,  the  exclusion  does  not  apply  if  the  issuing  corpora- 
tion (1)  purchases  any  stock  from  the  stockholder  (or  a  related  per- 
son) within  2  years  of  the  issuance  of  the  stock  or  (2)  redeems  more 
than  5  percent  (by  value)  of  its  own  stock  within  1  year  of  the  issu- 
ance. For  purposes  of  this  anti-evasion  rule,  purchases  by  persons 
related  to  the  issuing  corporation  are  treated  as  purchases  by  the 
issuing  corporation. 
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Qualified  corporation 

The  corporation  must  be  a  qualified  small  business  as  of  the  date 
of  issuance  and  during  substantially  all  of  the  period  that  the  tax- 
payer holds  the  stock. 

A  quahfied  small  business  is  a  subchapter  C  corporation  other 
than:  a  DISC  or  former  DISC,  a  corporation  with  respect  to  which 
an  election  under  section  936  is  in  effect,  a  regulated  investment 
company,  a  real  estate  investment  trust,  a  real  estate  mortgage  in- 
vestment conduit,  or  a  cooperative.  The  corporation  also  generally 
cannot  own  (i)  real  property  the  value  of  which  exceeds  10  percent 
of  its  total  assets  or  (ii)  portfolio  stock  or  securities  the  value  of 
which  exceeds  10  percent  of  its  total  assets  in  excess  of  liabilities. 

Active  business  \ 

At  least  80  percent  (by  value)  of  the  corporation's  assets  (includ- 
ing intangible  assets)  must  be  used  by  the  corporation  in  the  active 
conduct  of  a  qualified  trade  or  business.  If  in  connection  with  any 
future  trade  or  business,  a  corporation  uses  assets  in  certain  start- 
up activities,  research  and  experimental  activities  or  in-house  re- 
search activities,  the  corporation  is  treated  as  using  such  assets  in 
the  active  conduct  of  a  qualified  trade  or  business. 

Assets  that  are  held  to  meet  reasonable  working  capital  needs  of 
the  corporation,  or  are  held  for  investment  and  are  reasonably  ex- 
pected to  be  used  within  2  years  to  finance  future  research  and  ex- 
perimentation, are  treated  as  used  in  the  active  conduct  of  a  trade 
or  business.  In  addition,  certain  rights  to  computer  software  are 
treated  as  assets  used  in  the  active  conduct  of  a  trade  or  business. 

A  qualified  trade  or  business  is  any  trade  or  business  other  than 
those  involving  the  performance  of  services  in  the  fields  of  health, 
law,  engineering,  architecture,  accounting,  actuarial  science,  per- 
forming arts,  consulting,  athletics,  financial  services,  brokerage 
services,  or  any  other  trade  or  business  where  the  principal  asset 
of  the  trade  or  business  is  the  reputation  or  skill  of  1  or  more  of 
its  employees.  The  term  also  excludes  any  banking,  insurance,  leas- 
ing, financing,  investing,  or  similar  business,  any  farming  business 
(including  the  business  of  raising  or  harvesting  trees),  any  business 
involving  the  production  or  extraction  of  products  of  a  character  for 
which  percentage  depletion  is  allowable,  or  any  business  of  operat- 
ing a  hotel,  motel,  restaurant  or  similar  business. 

A  corporation  that  is  a  specialized  small  business  investment 
company  ("SSBIC")  is  treated  as  meeting  the  active  business  test. 
An  SSBIC  is  defined  as  any  corporation  (other  than  certain  non- 
qualified corporations)  that  is  Hcensed  by  the  Small  Business  Ad- 
ministration imder  section  301(d)  of  the  Small  Business  Act  of 
1958,  as  in  effect  on  May  13,  1993. 

Gross  assets 

As  of  the  date  of  issuance,  the  excess  of  (1)  the  amount  of  cash 
and  the  aggregate  adjusted  bases  of  other  property  held  by  the  cor- 
poration, over  (2)  the  aggregate  amount  of  indebtedness  of  the  cor- 
poration that  does  not  have  an  original  maturity  of  more  than  one 
year  (such  as  short-term  payables),  cannot  exceed  $50  million.  For 
these  purposes,  amounts  received  in  the  issuance  are  taken  into  ac- 
count. 
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If  a  corporation  satisfies  the  gross  assets  test  as  of  the  date  of 
issuance  but  subsequently  exceeds  the  $50  miUion  threshold,  stock 
that  otherwise  constitutes  qualified  small  business  stock  would  not 
lose  that  characterization  solely  as  a  result  of  that  subsequent 
event.  If  a  corporation  (or  a  predecessor  corporation)  exceeds  the 
$50  million  threshold  at  any  time  after  December  31,  1992,  the  cor- 
poration can  never  again  issue  stock  that  would  qualify  for  the  ex- 
clusion. 

Subsidiaries  of  issuing  corporation 

In  the  case  of  a  corporation  that  owns  at  least  50  percent  of  the 
vote  or  value  of  a  subsidiary,  the  parent  corporation  is  deemed  to 
own  its  ratable  share  of  the  subsidiar/s  assets,  and  to  be  liable  for 
a  ratable  share  of  the  subsidiary's  indebtedness,  for  purposes  of  the 
"qualified  corporation,"  "active  business,"  and  "gross  assets"  tests 
described  above. 

Pass-through  entities 

Gain  fi-om  the  disposition  of  qualified  small  business  stock  by  a 
partnership,  S  corporation,  regulated  investment  company  or  com- 
mon trust  fund  that  is  taken  into  account  by  a  partner,  shareholder 
or  participant  (other  than  a  C  corporation)  is  eligible  for  the  exclu- 
sion, provided  that  (1)  all  eligibility  requirements  with  respect  to 
qualified  small  business  stock  are  met,  (2)  the  stock  was  held  by 
the  entity  for  more  than  5  years,  and  (3)  the  partner,  shareholder 
or  participant  held  its  interest  in  the  entity  on  the  date  the  entity 
acquired  the  stock  and  at  all  times  theresSter  and  before  the  dis- 
position of  the  stock.  In  addition,  a  partner,  shareholder,  or  partici- 
pant cannot  exclude  gain  received  fi-om  an  entity  to  the  extent  that 
the  partner's,  shareholder's,  or  participant's  share  in  the  entity's 
gain  exceeded  the  partner's,  shareholder's  or  participant's  interest 
in  the  entity  at  the  time  the  entity  acquired  the  stock. 

Certain  tax-free  and  other  transfers 

If  qualified  small  business  stock  is  transferred  by  gift  or  at 
death,  the  transferee  is  treated  as  having  acquired  the  stock  in  the 
same  manner  as  the  transferor,  and  as  having  held  the  stock  dur- 
ing any  continuous  period  immediately  preceding  the  transfer  dur- 
ing which  it  was  held  by  the  transferor.  Qualified  small  business 
stock  also  may  be  distributed  by  a  partnership  to  one  or  more  of 
its  partners,  as  long  as  (1)  all  eligibility  requirements  with  respect 
to  qualified  small  business  stock  are  met,  and  (2)  the  partner  held 
its  interest  in  the  partnership  on  the  date  the  partnership  acquired 
the  stock  and  at  all  times  thereafter  and  before  the  disposition  of 
the  stock.  In  addition,  a  partner  cannot  treat  stock  distributed  by 
a  partnership  as  qualified  small  business  stock  to  the  extent  that 
the  partner's  share  of  the  stock  distributed  by  the  partnership  ex- 
ceeded the  partner's  interest  in  the  partnership  at  the  time  the 
partnership  acquired  the  stock. 

Transferees  in  other  cases  are  not  eligible  for  the  exclusion. 
Thus,  for  example,  if  qualified  small  business  stock  is  transferred 
to  a  partnership  and  the  partnership  disposes  of  the  stock,  any  j 
gain  from  the  disposition  will  not  be  eligible  for  the  exclusion. 
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In  the  case  of  certain  incorporations  and  reorganizations  where 
qualified  small  business  stock  is  transferred  for  other  stock,  the 
transferor  treats  the  stock  received  as  qualified  small  business 
stock.  The  holding  period  of  the  original  stock  is  added  to  that  of 
the  stock  received.  However,  the  amount  of  gain  eligible  for  the  ex- 
clusion is  limited  to  the  gain  accrued  as  of  the  date  of  the  incorpo- 
ration or  reorganization. 

Special  haais  rules 

If  property  (other  than  money  or  stock)  is  transferred  to  a  cor- 
poration in  exchange  for  its  stock,  the  basis  of  the  stock  received 
is  treated  as  not  less  than  the  fair  market  value  of  the  property 
exchanged.  Thus,  only  gains  that  accrue  after  the  transfer  are  eligi- 
ble for  the  exclusion. 

Options,  nonvested  stock,  and  convertible  instruments 

Stock  acquired  by  the  taxpayer  through  the  exercise  of  options  or 
warrants,  or  through  the  conversion  of  convertible  debt,  is  treated 
as  acquired  at  original  issue.  The  determination  whether  the  gross 
assets  test  is  met  is  made  at  the  time  of  exercise  or  conversion,  and 
the  holding  period  of  such  stock  is  treated  as  beginning  at  that 
time. 

In  the  case  of  convertible  preferred  stock,  the  gross  assets  deter- 
mination is  made  at  the  time  the  convertible  stock  is  issued,  and 
the  holding  period  of  the  convertible  stock  is  added  to  that  of  the 
common  stock  acquired  upon  conversion. 

Stock  received  in  connection  with  the  performance  of  services  is 
treated  as  issued  by  the  corporation  and  acquired  by  the  taxpayer 
when  included  in  the  taxpayer's  gross  income  in  accordance  with 
the  rules  of  section  83. 

Offsetting  short  positions 

A  taxpayer  cannot  exclude  gain  fi'om  the  sale  of  qualified  small 
business  stock  if  the  taxpayer  (or  a  related  person)  held  an  offset- 
ting short  position  with  respect  to  that  stock  anytime  before  the  5- 
year  holding  period  is  satisfied.  If  the  taxpayer  (or  a  related  per- 
son) acquires  an  offsetting  short  position  with  respect  to  qualified 
small  business  stock  after  the  5-year  holding  period  is  satisfied,  the 
taxpayer  must  elect  to  treat  the  acquisition  of  the  offsetting  short 
position  as  a  sale  of  the  qualified  small  business  stock  in  order  to 
exclude  any  gain  from  that  stock. 

An  offsetting  short  position  is  defined  to  be  (1)  a  short  sale  of 
property  substantially  identical  to  the  qualified  small  business 
stock  (including  writing  a  call  option  that  the  holder  is  more  likely 
than  not  to  exercise  or  selling  the  stock  for  fiiture  delivery)  or  (2) 
an  option  to  sell  substantially  identical  property  at  a  fixed  price. 

Capital  gains  and  investment  interest 

Any  gain  that  is  excluded  fi-om  gross  income  under  the  provision 
is  not  taken  into  accoimt  in  computing  long-term  capital  gain  or  in 
applying  the  capital  loss  rules  of  sections  1211  and  1212.  In  addi- 
tion, the  taxable  portion  of  the  gain  is  taxed  at  a  maximum  rate 
of  28  percent. 
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The  amount  treated  as  investment  income  for  purposes  of  the  in- 
vestment interest  limitation  does  not  include  any  gain  that  is  ex- 
cluded from  gross  income  under  the  provision. 

Minimum  tcux 

One-half  of  any  excluded  gain  is  treated  as  a  preference  for  pur- 
poses of  the  alternative  minimum  tax. 

Effective  Date 

The  provision  applies  to  stock  issued  after  December  31,  1992. 

3.  Rollover  of  gain  from  sale  of  publicly  traded  securities 
into  specialized  small  business  investment  companies 
(sec.  14114  of  the  bill  and  new  sec.  1044  of  the  Code) 

Present  Law 

In  general,  gain  or  loss  is  recognized  on  any  sale,  exchange  or 
other  disposition  of  property.  The  Internal  Revenue  Code  contains 
provisions  imder  wluch  taxpayers  may  elect  not  to  recognize  gain 
realized  on  certain  *like-kind"  exchanges  (sec.  1031),  or  for  certain 
involuntary  conversions  (sec.  1033). 

Reasons  for  Change 

The  committee  believes  that  permitting  gains  to  be  deferred 
when  the  proceeds  are  reinvested  in  a  specialized  small  business 
investment  company  ("SSBIC")  is  a  worthwhile  way  to  channel  in- 
vestment to  these  specialized  small  business  companies  that  other- 
wise may  have  trouble  attracting  capital. 

Explanation  of  Provision 

The  bill  permits  any  corporation  or  individual  to  elect  to  roll  over 
without  payment  of  tax  any  capital  gain  realized  upon  the  sale  of 
publicly-traded  securities  where  the  corporation  or  individual  uses 
the  proceeds  from  the  sale  to  purchase  common  stock  or  a  partner- 
ship interest  in  an  SSBIC  within  60  days  of  the  sale  of  the  securi- 
ties. To  the  extent  the  proceeds  from  the  sale  of  the  publicly-traded 
securities  exceed  the  cost  of  the  SSBIC  common  stock  or  partner- 
ship interest,  gain  will  be  recognized  currently.  The  taxpayer's 
basis  in  the  SSBIC  common  stock  or  partnership  interest  is  re- 
duced by  the  amount  of  any  gain  not  recognized  on  the  sale  of  the 
securities.^ 

Estates,  trusts,  S-corporations,  and  partnerships  are  not  eligible 
to  make  this  election  to  rollover  gains.  In  addition,  "publicly-traded 
securities"  are  defined  as  stock  or  debt  traded  on  an  established  se- 
curities market.  An  SSBIC  is  defined  as  any  partnership  or  cor-| 
poration  that  is  licensed  by  the  Small  Business  Administration 
under  section  301(d)  of  the  Small  Business  Investment  Act  of  1958, 
as  in  effect  on  May  13,  1993. 

The  amoimt  of  gain  that  an  individual  may  elect  to  roll  over 
under  this  provision  for  a  taxable  year  is  limited  to  the  lesser  of 


^  Basis  in  common  stock  of  a  corporate  SSBIC  is  not  reduced  for  purposes  of  calculating  the 
gain  eligible  for  the  50  percent  exclusion  for  qualified  small  business  stock  under  new  section 
1202. 
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(1)  $50,000  or  (2)  $500,000  reduced  by  the  gain  previously  excluded 
under  this  provision.  For  corporations,  these  limits  are  $250,000 
and  $1,000,000. 

Effective  Date 

The  provision  is  effective  for  sales  of  publicly-traded  securities  on 
or  after  the  date  of  enactment. 

4.  Modification  to  minimum  tax  depreciation  rules  (sec. 
14115  of  the  bill  and  sees.  56  and  168  of  the  Code) 

Present  Law 

A  taxpayer  is  subject  to  an  alternative  minimum  tax  (AMT)  to 
the  extent  that  the  taxpayer's  tentative  minimum  tax  exceeds  the 
taxpayer's  regular  income  tax  liability.  A  taxpayer's  tentative  mini- 
mum tax  generally  equals  20  percent  (24  percent  in  the  case  of  an 
individual)  of  the  taxpayer's  alternative  minimum  taxable  income 
in  excess  of  an  exemption  amoimt.  Alternative  minimum  taxable 
income  (AMTI)  is  the  taxpayer's  taxable  income  increased  by  cer- 
tain tax  preferences  and  adjusted  by  determining  the  tax  treatment 
of  certain  items  in  a  manner  which  negates  the  deferral  of  income 
resulting  from  the  regular  tax  treatment  of  those  items. 

One  of  the  adjustments  which  is  made  to  taxable  income  to  ar- 
rive at  AMTI  relates  to  depreciation.  For  AMT  purposes,  deprecia- 
tion on  most  personal  property  to  which  the  modified  Accelerated 
Cost  Recovery  System  (MACRS)  adopted  in  1986  applies  is  cal- 
culated using  the  150-percent  declining  balance  method  (switching 
to  straight  line  in  the  year  necessary  to  maximize  the  deduction) 
over  the  property's  class  life.  The  class  lives  of  MACRS  property 
generally  are  longer  than  the  recovery  periods  allowed  for  regular 
tax  purposes. 

For  taxable  years  beginning  after  1989,  the  AMTI  of  a  corpora- 
tion is  increased  by  an  amoimt  equal  to  75  percent  of  the  amount 
by  which  adjusted  current  earnings  (ACE)  of  the  corporation  exceed 
AMTI  (as  determined  before  this  adjustment).  In  general,  ACE 
means  AMTI  with  additional  adjustments  that  generally  follow  the 
rules  presently  applicable  to  corporations  in  computing  their  earn- 
ings and  profits.  For  purposes  of  ACE,  depreciation  is  computed 
using  the  straight-line  method  over  the  class  life  of  the  property. 
Thus,  a  corporation  generally  must  make  two  depreciation  calcula- 
tions for  purposes  of  the  AMT — once  using  the  150  percent  declin- 
ing balance  method  over  the  class  life  and  again  using  the  straight- 
line  method  over  the  class  life.  Taxpayers  may  elect  to  use  either 
method  for  regular  tax  purposes.  If  a  taxpayer  uses  the  straight- 
line  method  for  regular  tax  purposes,  it  must  also  use  the  straight- 
line  method  for  AMT  purposes. 

Reasons  for  Change 

The  committee  believes  that  the  two  depreciation  calculations  re- 
quired by  the  corporate  AMT  is  a  source  of  considerable  complexity. 
In  addition,  the  committee  believes  that  requiring  AMT  deprecia- 
tion to  be  calculated  by  using  class  lives  that  are  generally  longer 
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than  the  regular  tax  recovery  periods  may  present  a  disincentive 
to  the  investment  in  certain  property. 

Explanation  of  Provision 

The  depreciation  component  of  the  ACE  adjustment  is  ehmi- 
nated.  Taxpayers,  including  individuals,  will  compute  AMT  depre- 
ciation by  using  the  120-percent  declining-balance  method  over  the 
recovery  periods  applicable  for  regular  tax  purposes.  The  provision 
does  not  apply  to  property  eligible  only  for  the  straight-line  method 
for  regular  tax  purposes  (e.g.,  residential  and  nonresidential  real 
property).  Taxpayers  are  allowed  to  elect  to  use  the  120-percent  de- 
clining-balance method  for  regular  tax  purposes. 

.   ^  Effective  Date 

The  provision  is  effective  for  property  placed  in  service  after 
1993. 

5.  Increase  expensing  for  small  business  (sec.  14116  of  the 
bill  and  sec.  179  of  the  Code) 

Present  Law 

In  lieu  of  depreciation,  a  taxpayer  with  a  sufficiently  small 
amoxint  of  annual  investment  may  elect  to  deduct  up  to  $10,000  of 
the  cost  of  qualifying  property  placed  in  service  for  the  taxable 
year.  In  general,  qualifying  property  is  defined  as  depreciable  tan- 
gible personal  property  that  is  purchased  for  use  in  the  active  con- 
duct of  a  trade  or  business.  The  $10,000  amount  is  reduced  (but  not 
below  zero)  by  the  amount  by  which  the  cost  of  qualifying  property 
placed  in  service  during  the  taxable  year  exceeds  $200,000.  In  addi- 
tion, the  amount  eligible  to  be  expensed  for  a  taxable  year  may  not 
exceed  the  taxable  income  of  the  taxpayer  for  the  year  that  is  de- 
rived from  the  active  conduct  of  a  trade  or  business  (determined 
without  regard  to  this  provision).  Any  amount  that  is  not  allowed 
as  a  deduction  because  of  the  taxable  income  limitation  may  be  car- 
ried forward  to  succeeding  taxable  years  (subject  to  similar  limita- 
tions). 

Reasons  FOR  Change 

The  committee  believes  that  increasing  the  amoxmt  allowed  to  be 
expensed  will  provide  an  incentive  for  small  businesses  to  increase 
their  investment  in  capital  assets,  thus  promoting  economic  growth 
and  increasing  demand  for  productive  assets. 

Explanation  of  Provision 

The  $10,000  amount  allowed  to  be  expensed  imder  section  179  is 
increased  to  $25,000. 

Effective  Date 

The  provision  is  effective  for  property  placed  in  service  in  taxable 
years  beginning  after  December  31,  1992. 
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6.  Bonds  for  high-speed  intercity  rail  facilities  (sec.  14121  of 

the  bill  and  sec.  142  of  the  Code). 

Present  Law 

High-speed  intercity  rail  facilities  qualify  for  tax-exempt  bond  fi- 
nancing if  trains  operating  on  the  facility  are  reasonably  expected 
to  carry  passengers  and  their  baggage  at  average  speeds  in  excess 
of  150  miles  per  hour  between  stations.  Such  facilities  need  not  be 
govemmentaliy-owned,  but  the  owner  must  irrevocably  elect  not  to 
claim  depreciation  or  any  tax  credit  with  respect  to  bond-financed 
property. 

Twenty-five  percent  of  each  bond  issue  for  high-speed  intercity 
rail  facilities  must  receive  an  allocation  from  a  State  private  activ- 
ity bond  volume  limitation.  If  facilities  are  located  in  two  or  more 
States,  this  requirement  must  be  met  on  a  State-by-State  basis  for 
the  financing  of  facilities  located  in  each  State. 

Reasons  for  Change 

The  committee  beHeves  that  bonds  for  high-speed  rail  facilities 
should  not  be  subject  to  the  State  private  activity  bond  volume  lim- 
itations. 

Explanation  of  Provision 

The  bill  exempts  private  activity  bonds  to  provide  high-speed  rail 
facilities  from  State  private  activity  bond  volume  limitations. 

Effective  Date 

The  provision  is  effective  for  bonds  issued  after  December  31, 
1993. 

7.  Permanent  extension  of  qualified  small-issue  bonds  (sec. 

14122  of  the  bill  and  sec.  144  of  the  Code). 

Present  Law 

Interest  on  certain  small  issues  of  private  activity  bonds  is  ex- 
cluded from  income  if  at  least  95  percent  of  the  bond  proceeds  is 
used  to  finance  manufacturing  facilities  or  agricultural  land  or 
property  for  first-time  farmers  ("qualified  small-issue  bonds"). 
Quahfied  small-issue  bonds  are  issues  having  an  aggregate  author- 
ized face  amount  of  $1  million  or  less.  Alternatively,  the  aggregate 
face  amount  of  the  issue,  together  with  the  aggregate  amount  of 
certain  related  capital  expenditures  during  the  six-year  period  be- 
ginning three  years  before  the  date  of  the  issue  and  ending  three 
years  after  that  date,  may  not  exceed  $10  million.  Special  limits 
apply  to  these  bonds  for  first-time  farmers. 

Authority  to  issue  qualified  small-issue  bonds  expired  after  June 
30,  1992. 

Reasons  for  Change 

The  committee  believes  that  it  is  appropriate  to  permanently  ex- 
tend the  authority  for  qualified  small-issue  bonds. 


Explanation  of  Provision 

The  bill  permanently  extends  the  authority  to  issue  qualified 
small-issue  bonds. 

.   r  ^         Effective  Date 

The  proposal  is  effective  for  bonds  issued  after  June  30,  1992. 

C.  Expansion  and  Simplification  of  Earned  Income  Tax 
Credit  (sec.  14131  of  the  bill  and  sees.  32,  162,  and  213  of 
the  Code) 

-  V  Present  Law 

Eligible  low-income  workers  can  claim  a  refundable  earned  in- 
come tax  credit  (EITC)  of  up  to  18.5  percent  of  the  first  $7,750  of 
earned  income  for  1993  (19.5  percent  for  taxpayers  with  more  than 
one  qualifying  child).  The  maximum  amount  of  credit  for  1993  is 
$1,434  ($1,511  for  taxpayers  with  more  than  one  qualifying  child). 

This  maximum  credit  is  reduced  by  13.21  percent  of  earned  in- 
come (or  adjusted  gross  income,  if  greater)  in  excess  of  $12,200 
(13.93  percent  for  taxpayers  with  more  than  one  qualifying  child). 
The  EITC  is  totally  phased  out  for  workers  with  earned  income  (or 
adjusted  gross  income,  if  greater)  over  $23,050.  The  maximum 
amount  of  earned  income  on  which  the  EITC  may  be  claimed,  and 
the  income  threshold  for  the  phaseout  of  the  EITC,  are  indexed  for 
inflation.  Earned  income  consists  of  wages,  salaries,  other  employee 
compensation,  and  net  self-employment  income.Present  law  pro- 
vides that  the  credit  rates  for  the  EITC  increase  in  1994,  as  shown 
in  the  following  table. 


One  quali^ng  child- 

Two  or  more  qualifying 
children — 

Year 

Credit  rate 

Phaseout 
rate 

Credit  rate 

Phaseout 
rate 

1993   

1994  and  after  

  18.5 

  23.0 

13.21 
16.43 

19.5 
25.0 

13.93 
17.86 

The  EITC  can  be  received  on  an  advance  basis  by  a  worker  who 
elects  to  famish  a  certificate  of  eligibility  to  his  or  her  employer. 
For  such  a  worker,  the  employer  m  Aes  an  advance  payment  of  the 
credit  at  the  time  wages  are  paid. 

A  supplemental  young  child  credit  is  available  to  taxpayers  with 
qualifying  children  under  the  age  of  one  year.  This  young  child 
credit  rate  is  5  percent  and  the  phase-out  rate  is  3.57  percent.  It 
is  computed  on  the  same  income  base  as  the  ordinary  EITC.  The 
maximum  supplemental  young  child  credit  for  1993  is  $388. 

A  supplemental  health  insurance  credit  is  available  to  taxpayers 
who  provide  health  insurance  coverage  for  their  qualifying  chil- 
dren. This  health  insurance  credit  rate  is  6  percent  and  the  phase- 
out  rate  is  4.285  percent.  It  is  computed  on  the  same  income  base 
as  the  ordinary  EITC,  but  the  credit  claimed  cannot  exceed  the  out- 
of-pocket  cost  of  the  health  insurance  coverage.  In  addition,  the 
taxpayer  is  denied  an  itemized  deduction  for  medical  expenses  of 
qualifying  insurance  coverage  up  to  the  amount  of  credit  claimed. 
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The  maximum  supplemental  health  insurance  credit  for  1993  is 
$465. 

Reasons  for  Change 

Providing  a  larger  basic  EITC  to  larger  families  recognizes  the 
role  the  EITC  can  play  in  alleviating  poverty.  Moreover,  this  larger 
credit  may  provide  work  incentives  and  increase  equity  by  reducing 
the  tax  burden  for  those  workers  with  a  lower  ability  to  pay  taxes. 
Further,  the  committee  believes  that  extending  the  EITC  to  low-in- 
come working  taxpayers  without  qualifying  children  will  provide 
these  taxpayers  with  an  additional  benefit  for  entering  the  labor 
force  and  reduce  the  burden  of  the  individual  income  and  payroll 
taxes  on  those  with  a  lower  ability  to  pay  taxes.  Finally,  repeal  of 
the  supplemental  young  child  and  health  insurance  components  of 
the  EITC  will  ease  compliance  burdens  for  lower-income  taxpayers 
while  providing  substantial  simplification. 

Explanation  OF  Provision 

For  taxpayers  with  one  qualifying  child,  the  EITC  will  be  in- 
creased to  26.60  percent  of  the  first  $7,750  of  earned  income  in 
1994.  The  maximum  credit  will  be  $2,062  which  will  be  reduced  by 
16.16  percent  of  earned  income  (or  adjusted  gross  income,  if  great- 
er) in  excess  of  $11,000.  The  credit  will  be  completely  phased  out 
for  taxpayers  with  earned  income  (or  adjusted  gross  income,  if 
greater)  over  $23,760.  In  1995  and  thereafter,  the  credit  rate  will 
increase  to  34.37  percent.  The  maximum  amount  of  earned  income 
on  which  the  credit  could  be  claimed  will  be  reduced  to  (an  esti- 
mated) $6,170.  Thus,  the  maximum  credit  in  1995  will  be  approxi- 
mately $2,120  (which  equals  the  maximum  credit  available  in  1994, 
adjusted  for  projected  inflation).  The  phase-out  rate  will  remain  the 
same  as  in  1994. 

For  taxpayers  with  two  or  more  qualifying  children,  the  EITC 
will  be  increased  to  31.59  percent  of  the  first  $8,500  of  earned  in- 
come in  1994.  The  maximum  credit  will  be  $2,685  which  will  be  re- 
duced by  15.79  percent  of  earned  income  (or  adjusted  gross  income, 
if  greater)  in  excess  of  $11,000.  Thus,  in  1994,  the  credit  will  be 
completely  phased  out  for  taxpayers  with  earned  income  (or  ad- 
justed gross  income,  if  greater)  over  $28,000.  In  1995  and  there- 
after, the  credit  rate  will  increase  to  39.66  percent.  The  maximum 
amount  of  earned  income  on  which  the  credit  could  be  claimed  is 
expected  to  be  approximately  $8,730  in  1995  (which  equals  the 
1994  level,  adjusted  for  projected  inflation).  Thus,  the  maximum 
credit  in  1995  is  expected  to  be  approximately  $3,460.  The  phase- 
out  rate  for  1995  and  thereafter  will  be  19.83  percent. 

Under  the  bill,  the  EITC  will  also  be  extended  to  low-income 
workers  who  (1)  do  not  have  any  qualifying  children  (including 
workers  with  children  who  are  not  qualifying  children  with  respect 
to  that  worker);  (2)  are  age  22  or  older;  and  (3)  who  may  not  be 
claimed  as  a  dependent  on  another  taxpayer's  return.  For  these 
taxpayers,  the  EITC  will  be  7.65  percent  of  the  first  $4,000  of 
earned  income  (for  a  maximum  credit  of  $306  in  1994).  The  maxi- 
mum credit  will  be  reduced  by  7.65  percent  of  earned  income  (or 
adjusted  gross  income,  if  greater)  above  $5,000.  In  1994  the  credit 
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will  be  completely  phased  out  for  taxpayers  with  earned  income  (or 
adjusted  gross  income,  if  greater)  over  $9,000.  This  credit  will  not 
be  available  on  an  advance  payment  basis. 

As  under  present  law,  all  dollar  thresholds  for  years  after  1994 
will  be  indexed  for  inflation. 

The  supplemental  young  child  credit  and  the  supplemental 
health  insurance  credit  will  be  repealed. 

The  Committee  understands  that  very  few  taxpayers  utilize  the 
advance  pa3nnent  option  to  receive  the  EITC  ratably,  rather  than 
as  a  lump  sum  when  the  tax  return  is  filed.  The  expansion  of  the 
EITC  makes  receipt  of  the  EITC  on  an  advance  payment  basis 
more  important  as  a  means  to  alleviate  poverty  throughout  the 
year,  as  well  as  to  provide  a  timely  work  incentive.  Accordingly,  the 
Committee  encourages  the  Internal  Revenue  Service  (IRS)  to  pro- 
mote the  advance  pajmient  option  to  eligible  taxpayers.  There  are 
a  number  of  strategies  the  IRS  may  pursue  in  this  endeavor  and 
the  Committee  expects  the  IRS  to  choose  those  strategies  believed 
most  effective.  One  possible  strategy  would  be  for  the  IRS  to  in- 
clude notification  of  the  advance  pa3nnent  option  with  refund 
checks  sent  to  taxpayers  who  claim  the  EITC. 

Effective  Date 

The  provision  is  effective  for  taxable  years  beginning  after  De- 
cember 31,  1993. 

D.  Real  Estate  Investment  Provisions 

1.  Permanent  extension  of  quali^ed  mortgage  bonds  and 
mortgage  credit  certificates  (sec.  14141  of  the  bill  and 
sec.  143  of  the  Code). 

Present  Law 
Qualified  mortgage  bonds 

Qualified  mortgage  bonds  ("QMBs")  are  bonds  the  proceeds  of 
which  are  used  to  finance  the  purchase,  or  qualifying  rehabilitation 
or  improvement,  of  single-family,  owner-occupied  residences  located 
within  the  jurisdiction  of  the  issuer  of  the  bonds  (sec.  143).  Persons 
receiving  QMB  loans  must  satisfy  a  home  purchase  price,  borrower 
income,  first-time  homebuyer,  and  other  requirements.  Part  or  all 
of  the  interest  subsidy  provided  by  QMBs  is  recaptured  if  the  bor- 
rower experiences  substantial  increases  in  income  and  disposes  of 
the  subsidized  residence  within  nine  years  after  purchase. 

Mortgage  credit  certificates 

Qualified  governmental  units  may  elect  to  exchange  QMB  au- 
thority for  authority  to  issue  mortgage  credit  certificates  ("MCCs") 
(sec.  25).  MCCs  entitle  homebuyers  to  nonrefundable  income  tax 
credits  for  a  specified  percentage  of  interest  paid  on  mortgage  loans 
on  their  principal  residences.  Once  issued,  an  MCC  remains  in  ef- 
fect as  long  as  the  loan  remains  outstanding  and  the  residence 
being  financed  continues  to  be  the  certificate-recipient's  principal 
residence.  MCCs  are  subject  to  the  same  targeting  requirements  as 
QMBs. 
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Expiration 

Authority  to  issue  QMBs  and  to  elect  to  trade  in  bond  volume  au- 
thority to  issue  MCCs  expired  after  June  30,  1992. 

Reasons  for  Change 

The  committee  believes  that  extending  these  programs  perma- 
nently will  provide  greater  planning  certainty  to  States  and  local 
governments,  thereby  permitting  these  entities  to  assist  first-time 
homebuyers  more  efficiently. 

Explanation  of  Provision 

The  bill  permanently  extends  the  authority  to  issue  QMBs  and 
to  elect  to  trade  in  private  activity  bond  volume  limit  for  authority 
to  issue  MCCs. 

Effective  Date 

The  extension  of  the  QMB  and  MCC  programs  is  effective  after 
June  30,  1992. 

2.  Permanent  extension  of  the  tax  credit  for  low-income 
rental  housing  (sec.  14142  of  the  bill  and  sec.  42  of  the 
Code) 

Present  Law 

A  tax  credit  is  allowed  in  annual  installments  over  10  years  for 
qualifying  newly  constructed  or  substantially  rehabilitated  low-in- 
come rental  housing.  For  most  qualifying  housing,  the  credit  has  a 
present  value  of  70  percent  of  the  qualified  basis  of  the  low-income 
housing  units.  For  housing  also  receiving  other  Federal  subsidies 
(e.g.,  tax-exempt  bond  financing)  and  for  the  acquisition  cost  (e.g., 
costs  other  than  rehabilitation  expenditures)  of  existing  housing 
that  is  substantially  rehabilitated,  the  credit  has  a  present  value 
of  30  percent  of  qualified  costs.  In  qualified  census  tracts  and  dif- 
ficult development  areas,  the  70-percent  and  30-percent  may  be  in- 
creased to  91-percent  and  39-percent  respectively. 

The  credit  amount  is  based  on  the  qualified  basis  of  the  housing 
units  serving  the  low-income  tenants.  A  residential  rental  project 
will  qualify  for  the  credit  only  if  (1)  20  percent  or  more  of  the  ag- 
gregate residential  rental  units  in  the  project  are  occupied  by  indi- 
viduals with  50  percent  or  less  of  area  median  income,  or  (2)  40 
percent  or  more  of  the  aggregate  residential  rental  units  in  the 
project  are  occupied  by  individuals  with  60  percent  or  less  of  area 
median  income.  These  income  figures  are  adjusted  for  family  size. 
The  low  income  set-aside  is  elected  when  the  project  is  placed  in 
service. 

Maximum  rents  that  may  be  charged  families  in  units  on  which 
a  credit  is  claimed  depend  on  the  number  of  bedrooms  in  the  unit. 
The  rent  limitation  is  30  percent  of  the  qualifying  income  of  a  fam- 
ily deemed  to  have  a  size  of  1.5  persons  per  bedroom  (e.g.,  a  two- 
bedroom  unit  has  a  rent  limitation  based  on  the  qualifying  income 
for  a  family  of  three). 
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To  qualify  for  the  credit,  a  building  owner  generally  must  receive 
a  low-income  housing  credit  allocation  from  the  appropriate  State 
credit  authority.  An  exception  is  provided  for  property  which  is 
substantially  financed  with  the  proceeds  of  tax-exempt  bonds  sub- 
ject to  the  State's  private-activity  bond  volume  limitation.  The  an- 
nual credit  ceiling  for  each  State  is  $1.25  per  resident  per  year. 

The  low-income  housing  credit  expired  after  June  30,  1992. 


The  committee  believes  the  low  income  housing  credit  is  a  useful 
incentive  for  increasing  the  stock  of  affordable  housing  available  to 
low-income  individuals.  Further,  the  committee  believes  that  a  per- 
manent extension  of  the  low-income  housing  credit  will  provide 
greater  planning  certainty  needed  for  the  efficient  delivery  of  this 
Federal  subsidy.  Finally,  the  committee  believes  that  buildings  re- 
ceiving assistance  under  the  National  Affordable  Housing  Act  of 
1990  should  be  eligible  for  the  70-percent  credit  as  long  as  stricter 
income  targeting  requirements  are  satisfied. 


The  bill  permanently  extends  the  low-income  housing  tax  credit.^  l! 
It  also  provides  that  a  building  shall  not  be  treated  as  Federally 
subsidized  solely  by  reason  of  assistance  with  respect  to  that  build- 
ing received  under  the  National  Affordable  Housing  Act  of  1990  (as 
in  effect  on  the  date  of  enactment  of  this  provision)  if  40-percent 
or  more  of  the  aggregate  residential  rental  units  in  the  residential 
rental  project  receiving  the  assistance  are  occupied  by  individuals 
with  50-percent  or  less  of  area  median  income.  These  projects  are 
eligible  for  the  70-percent  and  30-percent  credits  but  not  for  the  91- 
percent  or  39-percent  credits  otherwise  available  in  qualified  cen- 
sus tracts  and  difficult  development  areas. 


The  provision  generally  is  effective  after  June  30,  1992.  The  pro- 
i  vision  relating  to  Federal  subsidies  under  the  National  Affordable 
(    Housing  Act  of  1990  is  effective  on  the  date  of  enactment. 

3.  Modification  of  passive  loss  rules  for  certain  real  estate 
persons  (sec.  14143  of  the  bill  and  sec.  469  of  the  Code) 


The  passive  loss  rules  limit  deductions  and  credits  from  passive 
trade  or  business  activities.  Deductions  attributable  to  passive  ac- 
tivities, to  the  extent  they  exceed  income  from  passive  activities, 
generally  may  not  be  deducted  against  other  income,  such  as 
wages,  portfolio  income,  or  business  income  that  is  not  derived 
from  a  passive  activity.  Credits  from  passive  activities  may  not  re- 
duce the  taxpayer's  tax  liability,  to  the  extent  such  credits  exceed 
regular  tax  liability  from  passive  activities.  Deductions  and  credits 
that  are  suspended  under  these  rules  are  carried  forward  and 


■*  See  also  description  of  low-income  housing  credit  for  Empowerment  Zones  in  Part  III  of  the 
report  on  Title  XIV. 


Reasons  for  Change 


Explanation  of  Provision 


Effective  Date 


Present  Law 
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treated  as  deductions  and  credits  from  passive  activities  in  the  next 
year.  The  suspended  losses  from  a  passive  activity  are  allowed  in 
full  when  a  taxpayer  disposes  of  his  entire  interest  in  the  passive 
activity  to  an  unrelated  person. 

The  passive  loss  rules  apply  to  individuals,  estates  and  trusts, 
closely  held  C  corporations,  and  personal  service  corporations.  A 
special  rule  permits  closely  held  C  corporations  to  apply  passive  ac- 
tivity losses  and  credits  against  active  business  income  (or  tax  li- 
ability allocable  thereto)  but  not  against  portfolio  income. 

Passive  activities  are  defined  to  include  trade  or  business  activi- 
ties in  which  the  taxpayer  does  not  materially  participate.  To  mate- 
rially participate  in  an  activity,  a  taxpayer  must  be  involved  in  the 
operations  of  the  activity  on  a  regular,  continuous,  and  substantial 
basis.  Except  as  provided  in  regulations,  a  taxpayer  is  treated  as 
not  materially  participating  in  an  activity  held  through  a  limited 
partnership  interest.^ 

Rental  activities  (including  rental  real  estate  activities)  are  also 
treated  as  passive  activities,  regardless  of  the  level  of  taxpayer's 
participation.  In  general,  rental  activities  cannot  be  treated  as  part 
of  a  larger  activity  that  includes  nonrental  activities.  A  special  rule 
permits  the  deduction  of  up  to  $25,000  of  losses  from  rental  real 
estate  activities  (even  though  they  are  considered  passive),  if  the 
taxpayer  actively  participates  in  them.  This  $25,000  amount  is  al- 
lowed for  taxpayers  with  adjusted  gross  incomes  of  $100,000  or 
less,  and  is  phased  out  for  taxpayers  with  adjusted  gross  incomes 
between  $100,000  and  $150,000.  Active  participation  is  a  lesser 
standard  of  involvement  than  material  participation.  A  taxpayer  is 
treated  as  actively  participating  if,  for  example,  he  participates,  in 
a  significant  and  bona  fide  sense,  in  the  making  of  management  de- 
cisions or  arranging  for  others  to  provide  services  (such  as  repairs). 
The  active  participation  standard  is  not  satisfied,  however,  if  the 
taxpayer's  interest  is  less  than  10  percent  (by  value)  of  all  interests 
in  the  activity.  A  taxpayer  generally  is  deemed  not  to  satisfy  the 
active  participation  standard  with  respect  to  property  he  holds 
through  a  limited  partnership  interest. 

If  the  taxpayer  has  suspended  losses  from  a  former  passive  activ- 
ity (an  activity  that  is  not  a  passive  activity  for  the  current  taxable 
year  but  was  a  passive  activity  for  the  taxable  year  in  which  the 
loss  arose),  the  losses  are  ofi'set  against  the  income  from  such  activ- 
ity for  the  taxable  year,  and  any  excess  after  the  offset  continues 
to  be  treated  as  a  loss  from  a  passive  activity. 

Reasons  for  Change 

The  committee  considers  it  unfair  that  a  person  who  performs 
personal  services  in  a  real  estate  trade  or  business  in  which  he  ma- 
terially participates  may  not  ofi'set  losses  from  rental  real  estate 
activities  against  income  from  nonrental  real  estate  activities  or 
against  other  types  of  income  such  as  portfolio  investment  income. 


^Treas.  Reg.  section  1.469-5T(e)  provides  exceptions  to  this  general  rule  for  limited  partner- 
ship interests  in  certain  circumstances,  including  the  circiimstance  where  an  individual  tax- 
payer is  both  a  general  and  a  Umited  partner  or  where  the  taxpayer  meets  certain  of  the  mate- 
rial participation  tests  (including  the  500  hour  test)  applicable  to  persons  other  than  limited 
partners. 
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The  committee  bill  modifies  the  passive  loss  rule  to  alleviate  this 
unfairness. 

Explanation  of  Provision 

The  provision  treats  a  taxpayer's  rental  real  estate  activities  in 
which  he  materially  participates  as  not  subject  to  limitation  under 
the  passive  loss  rule  if  the  taxpayer  meets  eligibility  requirements 
relating  to  real  property  trades  or  businesses  in  which  the  taxpayer 
performs  services.  Whether  a  taxpayer  materially  participates  in 
his  rented  real  estate  activities  is  determined  as  if  each  interest  of 
the  taxpayer  in  rental  real  estate  is  a  separate  activity,  unless  the 
taxpayer  elects  to  treat  all  interests  in  rental  real  estate  as  one  ac- 
tivity. The  provision  applies  to  individuals  and  closely  held  C  cor- 
porations. 

Real  property  trade  or  business  means  any  real  property  develop- 
ment, redevelopment,  construction,  reconstruction,  acquisition,  con- 
version, rental,  operation,  management,  leasing,  or  brokerage  trade 
or  business. 

An  individual  taxpayer  meets  the  eligibility  requirements  if  more 
than  half  of  the  personal  services  the  taxpayer  performs  in  a  trade 
or  business  are  in  real  property  trades  or  businesses  in  which  he 
materially  participates. 

In  the  case  of  a  joint  return,  it  is  intended  that  each  spouse's  per- 
sonal services  are  taken  into  account  separately.  In  determining 
material  participation,  however,  the  provision  does  not  change  the 
present-law  rule  (sec.  469(h)(5))  that  the  participation  of  the  spouse 
of  the  taxpayer  is  taken  into  account.  Thus,  for  example,  a  husband 
and  wife  filing  a  joint  return  meet  the  eligibility  requirements  of 
the  provision  if  during  the  taxable  year  one  spouse  performs  at 
least  half  of  his  or  her  business  services  in  a  real  estate  trade  or 
business  in  which  either  spouse  materially  participates.  The  couple 
does  not  fail  the  eligibility  requirements  if  less  than  half  of  their 
business  services,  taken  together,  are  performed  in  real  estate 
trades  or  businesses  in  which  either  of  them  materially  partici- 
pates, provided  that  more  than  half  of  one  spouse's  business  serv- 
ices qualify. 

Personal  services  performed  as  an  employee  are  not  treated  as 
performed  in  a  real  estate  trade  or  business  unless  the  person  per- 
forming services  has  more  than  a  5  percent  ownership  interest  in 
the  employer  (within  the  meaning  of  sec.  416(i)(l)(B)). 

A  closely  held  C  corporation  meets  the  eligibility  requirements  if 
more  than  50  percent  of  its  gross  receipts  for  the  taxable  year  are 
derived  from  real  property  trades  or  businesses  in  which  the  cor- 
poration materially  participates  (within  the  meaning  of  sec. 
469(h)(4)). 

Material  participation  has  the  same  meaning  as  under  present 
law.  Thus,  as  under  present  law,  except  as  provided  in  regulations, 
no  interest  as  a  limited  partner  in  a  limited  partnership  is  treated 
as  an  interest  with  respect  to  which  the  taxpayer  materially  par- 
ticipates. The  election  permitting  a  taxpayer  to  aggregate  his  rental 
real  estate  activities  for  purposes  of  determining  whether  such  ac- 
tivities are  treated  as  not  passive  under  the  provision  is  not  in- 
tended to  alter  present  law  with  respect  to  material  participation 
through  limited  partnership  interests. 
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Suspended  losses  from  any  rental  real  property  activity  that  is 
treated  as  not  passive  by  reason  of  the  provision  are  treated  as 
losses  from  a  former  passive  activity.  Thus,  such  suspended  losses 
are  limited  to  income  from  the  activity,  and  are  not  allowed  to  off- 
set other  income.  When  the  taxpayer  disposes  of  his  entire  interest 
in  the  activity  in  a  fully  taxable  transaction  with  an  unrelated 
party,  any  remaining  suspended  losses  allocable  to  the  activity  are 
allowed  in  full. 

Modified  adjusted  gross  income  is  determined  without  regard  to 
any  loss  allowable  by  reason  of  this  provision,  for  purposes  of  the 
present-law  $25,000  allowance  of  losses  and  deduction-equivalent 
credits  from  certain  rental  activities. 

Effective  Date 

The  provision  is  effective  with  respect  to  taxable  years  beginning 
after  December  31,  1993. 

4.  Changes  relating  to  real  estate  investments  by  pension 
funds  and  others  (sees.  14144-14149) 

a.  Modification  of  the  rules  related  to  debt-^nanced 
income  (sec.  14144  of  the  bill  and  sec.  514  of  the 
Code) 

Present  Law 

In  general,  a  qualified  pension  trust  or  an  organization  that  is 
otherwise  exempt  from  Federal  income  tax  is  taxed  on  income  from 
a  trade  or  business  that  is  unrelated  to  the  organization's  exempt 
purposes  (Unrelated  Business  Taxable  Income  or  "UBTI")  (sec. 
511).  Certain  types  of  income,  including  rents,  royalties,  dividends, 
and  interest  are  excluded  from  UBTI,  except  when  such  income  is 
derived  from  "debt-financed  property."  Income  from  debt-financed 
property  generally  is  treated  as  UBTI  in  proportion  to  the  amount 
of  debt  financing  (sec.  514(a)). 

An  exception  to  the  rule  treating  income  from  debt-financed 
property  as  UBTI  is  available  to  pension  trusts,  educational  insti- 
tutions, and  certain  other  exempt  organizations  (collectively  re- 
ferred to  as  "qualified  organizations")  that  make  debt-financed  in- 
vestments in  real  property  (sec.  514(c)(9)(A)).  Under  this  exception, 
income  from  investments  in  real  property  is  not  treated  as  income 
from  debt-financed  property.  Mortgages  are  not  considered  real 
property  for  purposes  of  the  exception. 

The  real  property  exception  to  the  debt-financed  property  rules 
is  available  for  investments  in  debt-financed  property,  only  if  the 
following  six  restrictions  are  satisfied:  (1)  the  purchase  price  of  the 
real  property  is  a  fixed  amount  determined  as  of  the  date  of  the 
acquisition  (the  "fixed  price  restriction");  (2)  the  amount  of  the  in- 
debtedness or  any  amount  payable  with  respect  to  the  indebted- 
ness, or  the  time  for  making  any  pa5nnent  of  any  such  amount,  is 
not  dependent  (in  whole  or  in  part)  upon  revenues,  income,  or  prof- 
its derived  from  the  property  (the  "participating  loan  restriction"); 
(3)  the  property  is  not  leased  by  the  qualified  organization  to  the 
seller  or  to  a  person  related  to  the  seller  (the  'leaseback  restric- 
tion"); (4)  in  the  case  of  a  pension  trust,  the  seller  or  lessee  of  the 
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property  is  not  a  disqualified  person  (the  "disqualified  person  re- 
striction"); (5)  the  seller  or  a  person  related  to  the  seller  (or  a  per- 
son related  to  the  plan  with  respect  to  which  a  pension  trust  was 
formed)  is  not  providing  financing  in  connection  with  the  acquisi-  , 
tion  of  the  property  (the  "seller-financing  restriction");  and  (6)  if  the 
investment  in  the  property  is  held  through  a  partnership,  certain 
additional  requirements  are  satisfied  by  the  partnership  (the  "part-  | 
nership  restrictions")  (sec.  514(c)(9)(B)(i)  through  (vi)). 

Reasons  for  Change 

The  committee  believes  that  modifications  to  the  debt-financed 
income  rules  are  desirable  to  permit  qualified  organizations  to 
make  debt-financed  investments  in  real  property  on  commercially 
reasonable  terms  in  circumstances  where  the  committee  believes  ] 
there  is  no  potential  for  abuse.  j 

Explanation  of  Provision  ' 

Relaxation  of  the  leasehcusk  and  disqualified  person  restric- 
tions 

The  provision  relaxes  the  leaseback  and  disqualified  person  re- 
strictions to  permit  a  limited  leaseback  of  debt-financed  real  prop- 
erty to  the  seller  (or  a  person  related  to  the  seller)  or  to  a  disquali- 
fied person.^  The  exception  applies  only  where  (1)  no  more  than  25 
percent  of  the  leasable  floor  space  in  a  building  (or  complex  of 
buildings)  is  leased  back  to  the  seller  (or  related  party)  or  to  the 
disqualified  person,  and  (2)  the  lease  is  on  commercially  reasonable 
terms,  independent  of  the  sale  and  other  transactions. 

Relaxation  of  the  seller-financing  restriction 

The  provision  relaxes  the  seller-financing  restriction  to  permit 
seller  financing  on  terms  that  are  commercially  reasonable  inde- 
pendent of  the  sale  and  other  transactions.  The  provision  grants 
authority  to  the  Treasury  Department  to  issue  regulations  for  the 
purpose  of  determining  commercially  reasonable  financing  terms. 

The  provision  does  not  modify  the  present-law  fixed  price  and 
pairticipating  loan  restrictions.  Thus,  for  example,  income  from  real 
property  acquired  with  seller-financing  where  the  timing  or  amount 
of  payment  is  based  on  revenue,  income,  or  profits  from  the  prop-  ; 
erty  generally  will  continue  to  be  treated  as  income  firom  debt-fi-  *' 
nanced  property,  \inless  some  other  exception  applies. 

Relaxation  of  the  fixed  price  and  participating  loan  restric- 
tion for  property  acquired  from  financial  institutions 

The  provision  relaxes  the  fixed  price  and  participating  loan  re- 
strictions for  certain  sales  of  real  property  foreclosed  upon  by  finan- 
cial institutions."^  The  relaxation  of  these  rules  is  limited  to  cases 
where:  (1)  a  qualified  organization  acquires  the  property  from  a  fi- 
nancial institution  that  acquired  the  real  property  by  foreclosure 


®  As  vmder  present  law,  a  leaseback  to  a  disqualified  person  is  subject  to  the  prohibited  trans- 
action rules  set  forth  in  section  4975. 

For  this  purpose,  financial  institutions  include  financial  institutions  in  conservatorship  or  re- 
ceivership, certain  affiliates  of  financial  institutions,  and  government  corporations  that  succeed 
to  the  rights  and  interests  of  a  receiver  or  conservator. 
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(or  after  an  actual  or  imminent  default),  or  was  held  by  the  selling 
financial  institution  at  the  time  that  it  entered  into  conservatorship 
or  receivership;  (2)  any  gain  recognized  by  the  financial  institution 
with  respect  to  the  property  is  ordinary  income;  (3)  the  stated  prin- 
cipal amount  of  the  seller  financing  does  not  exceed  the  financial 
institution's  outstanding  indebtedness  (including  accrued  but  un- 
paid interest)  with  respect  to  the  property  at  the  time  of  foreclosure 
or  default;  and  (4)  the  present  value  of  the  maximum  amount  pay- 
able pursuant  to  any  participation  feature  cannot  exceed  30  percent 
of  the  total  purchase  price  of  the  property  (including  contingent 
payments). 

Effective  Date 

The  provision  is  effective  for  acquisitions  (and  also  for  leases  en- 
tered into)  on  or  after  January  1,  1994. 

b.  Repeal  of  the  automatic  UBTI  rule  for  publicly-trad- 
ed partnerships  (sec.  14145  of  the  bill  and  sec.  512 
of  the  Code) 

Present  Law 

In  general,  the  character  of  a  partner's  distributive  share  of  part- 
nership income  is  the  same  as  if  the  income  had  been  directly  real- 
ized by  the  partner.  Thus,  whether  a  tax-exempt  organization's 
share  of  income  fi'om  a  partnership  (other  than  ft-om  a  publicly- 
traded  partnership)  is  treated  as  unrelated  business  income  de- 
pends on  the  underlying  character  of  the  income  (sec.  512(c)(1)). 

By  contrast,  a  tax-exempt  organization's  distributive  share  of 
gross  income  from  a  publicly-traded  partnership  (that  is  not  other- 
wise treated  as  a  corporation)  automatically  is  treated  as  gross  in- 
come derived  from  an  imrelated  trade  or  business  (sec. 
512(c)(2)(A)).  The  organization's  share  of  the  partnership  deduc- 
tions is  allowed  in  computing  the  organization's  UBTI  (sec. 
512(c)(2)(B)). 

Reasons  for  Change 

The  automatic  UBTI  rule  effectively  prevents  pension  funds  and 
other  tax-exempt  organizations  from  investing  in  publicly-traded 
partnerships.  The  committee  believes  these  investors  could  provide 
a  valuable  source  of  capital  that  should  be  available  to  publicly- 
traded  partnerships. 

Explanation  of  Provision 

The  provision  repeals  the  rule  that  automatically  treats  income 
from  publicly-traded  partnerships  as  UBTI.  Thus,  under  the  provi- 
sion, investments  in  publicly-traded  partnerships  are  treated  the 
same  as  investments  in  other  partnerships  for  purposes  of  the 
UBTI  rules. 

Effective  Date 

The  provision  is  effective  for  partnership  years  beginning  on  or 
after  January  1,  1994. 
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c.  Permit  title-holding  companies  to  receive  small 
amounts  of  UBTI  (sec.  14146  of  the  bill  and  sees. 
501(c)(2)  and  (c)(25)  of  the  Code) 

Present  Law 

Section  501(c)(2)  provides  tax-exempt  status  to  certain  corpora- 
tions organized  for  the  exclusive  purpose  of  holding  title  to  prop- 
erty and  remitting  any  income  from  the  property  to  one  or  more  re- 
lated tax-exempt  organizations.  Section  501(c)(25)  provides  tax-ex- 
empt status  to  certain  corporations  and  trusts  that  are  organized 
for  the  exclusive  purposes  of  acquiring  and  holding  title  to  real 
property,  collecting  income  from  such  property,  and  remitting  the 
income  to  no  more  than  35  shareholders  or  beneficiaries  that  are: 
(1)  qualified  pension,  profit-sharing,  or  stock  bonus  plans  (sec. 
401(a));  (2)  governmental  pension  plans  (sec.  414(d));  (3)  the  United 
States,  a  State  or  political  subdivision,  or  governmental  agencies  or 
instrumentalities;  or  (4)  tax-exempt  charitable,  educational,  reli- 
gious, or  other  organizations  described  in  section  501(c)(3).  How- 
ever, the  IRS  has  taken  the  position  that  a  title-holding  company 
described  in  section  501(c)(2)  or  501(c)(25)  will  lose  its  tax-exempt 
status  if  it  generates  any  amoimt  of  certain  types  of  UBTI.® 

Reasons  for  Change 

Typical  investments  of  section  501(c)(2)  and  (c)(25)  corporations 
include  shopping  centers,  office  buildings,  and  apartment  buildings. 
These  real  estate  investments  typically  generate  rental  income, 
which  generally  is  not  considered  UBTI,  but  may  also  generate 
small  amounts  of  income  which  could  be  treated  as  UBTI  (e.g., 
money  collected  from  laimdry  machines  used  by  tenants,  or  from 
vending  machines  offered  as  a  convenience  to  the  patrons  of  a 
shopping  center). 

The  committee  believes  that  a  section  501(c)(2)  or  (c)(25)  organi- 
zation should  not  lose  its  exemption  merely  because  it  receives 
small  amounts  of  UBTI  that  are  incidentally  derived  from  the  hold- 
ing of  real  property. 

Explanation  OF  Provision 

The  provision  permits  a  title-holding  company  that  is  exempt 
from  tax  under  sections  501(c)(2)  or  501(c)(25)  to  receive  UBTI 
(that  would  otherwise  disqualify  the  company)  up  to  10  percent  of 
its  gross  income  for  the  taxable  year,  provided  that  the  UBTI  is  in- 
cidentally derived  from  the  holding  of  real  property.  For  example, 
income  generated  from  parking  or  operating  vending  machines  lo- 
cated on  real  property  owned  by  a  title-holding  company  generally 
would  qualify  for  the  10-percent  de  minimis  rule,  while  income  de- 
rived from  an  activity  that  is  not  incidental  to  the  holding  of  real 
property  (e.g.,  manufacturing)  would  not  qualify.  In  cases  where 
unrelated  income  is  incidentally  derived  from  the  holding  of  real 
property,  receipt  by  a  title-holding  company  of  such  income  (up  to 
the  10-percent  limit)  will  not  jeopardize  the  title-holding  company's 
tax-exempt  status,  but  nonetheless,  will  be  subject  to  tax  as  UBTI. 


SIRS  Notice  88-121,  1988-2  C.B.  457.  See  also  Treas.  Reg.  sec.  1.501(cX2)-l(a). 
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In  addition,  the  provision  provides  that  a  section  501(c)(2)  or 
501(c)(25)  title-holding  company  will  not  lose  its  tax-exempt  status 
if  UBTI  that  is  incidentally  derived  from  the  holding  of  real  prop- 
erty exceeds  the  10-percent  limitation,  provided  that  the  title-hold- 
ing company  estabhshes  to  the  satisfaction  of  the  Secretary  of  the 
Treasury  that  the  receipt  of  UBTI  in  excess  of  the  10-percent  Umi- 
tation  was  inadvertent  and  reasonable  steps  are  being  taken  to  cor- 
rect the  circumstances  giving  rise  to  such  excess  UBTI. 

Effective  Date 

The  provision  is  effective  for  taxable  years  beginning  on  or  after 
January  1,  1994. 

d.  Exclusion  from  UBTI  of  gains  from  the  disposition 
of  real  property  acquired  from  financial  institu- 
tions in  conservatorship  or  receivership  (sec. 
14147  of  the  bill  and  sec.  512(b)  of  the  Code) 

Present  Law 

In  general,  gains  or  losses  from  the  sale,  exchange  or  other  dis- 
position of  property  are  excluded  from  UBTI  (sec.  512(b)(5)).  How- 
ever, gains  or  losses  from  the  sale,  exchange  or  other  disposition 
of  property  held  primarily  for  sale  to  customers  in  the  ordinary 
course  of  a  trade  or  business  are  not  excluded  from  UBTI  (the 
"dealer  UBTI  rule")  (sec.  512(b)(5)(B)). 

Reasons  FOR  Change  ,  -  - 

Real  property  that  is  owned  by  troubled  financial  institutions 
often  is  sold  in  bundled  packages.  This  enables  the  financial  insti- 
tution to  dispose  of  the  less  desirable  properties  together  with  the 
more  desirable  properties.  It  also  allows  institutions  with  large 
portfolios  of  properties  to  pass  on  to  purchasers  some  of  the  burden 
of  an  orderly  liquidation  of  the  properties. 

The  committee  understands  that  the  dealer  UBTI  rule  effectively 
discourages  pension  funds  and  other  tax-exempt  organizations  from 
investing  in  the  properties  bundled  together  by  troubled  financial 
institutions.  The  committee  believes  that  these  investors  could  pro- 
vide a  valuable  source  of  capital  for  the  purchase  of  these  bundled 
properties. 

Explanation  of  Provision 

The  provision  provides  an  exception  to  the  dealer  UBTI  rule  by 
excluding  gains  and  losses  from  the  sale,  exchange  or  other  disposi- 
tion of  certain  real  property  and  mortgages  acquired  from  financial 
institutions  that  are  in  conservatorship  or  receivership.  Only  real 
property  and  mortgages  owned  by  a  financial  institution  (or  that 
was  security  for  a  loan  held  by  the  financial  institution)  at  the  time 
that  the  institution  entered  conservatorship  or  receivership  are  eli- 
gible for  the  exception. 

The  exclusion  is  limited  to  properties  designated  as  disposal 
property  within  nine  months  of  acquisition,  and  disposed  of  within 
two-and-a-half  years  of  acquisition.  The  two-and-a-half  year  dis- 
position period  may  be  extended  by  the  Secretary  if  an  extension 
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is  necessary  for  the  orderly  liqmdation  of  the  property.  No  more 
than  one-half  by  value  of  properties  acquired  in  a  single  trans- 
action may  be  designated  as  disposal  property. 

The  exclusion  is  not  available  for  properties  that  are  improved  or 
developed  to  the  extent  that  the  aggregate  expenditures  on  devel- 
opment do  not  exceed  20  percent  of  the  net  selling  price  of  the 
property. 

Effective  Date 

The  provision  is  effective  for  property  acquired  on  or  after  Janu- 
ary 1,  1994. 

e.  Exclusion  of  certain  option  premiums  and  loan  com- 
mitment fees  from  UBTI  (sec.  14148  of  the  bill  and 
sec.  512(b)  of  the  Code) 

Present  Law 

Income  from  a  trade  or  business  that  is  unrelated  to  an  exempt 
organization's  purpose  generally  is  UBTI.  Passive  income  such  as 
dividends,  interest,  royalties,  and  gains  or  losses  from  the  sale,  ex- 
change or  other  disposition  of  property  generally  is  excluded  from 
UBTI  (sec.  512(b)).  In  addition,  gains  on  the  lapse  or  termination 
of  options  on  securities  are  explicitly  exempted  from  UBTI  (sec. 
512(b)(5)). 

Present  law  is  unclear  on  whether  premiums  from  unexercised 
options  on  real  estate  and  loan  commitment  fees  are  UBTI. 

Reasons  for  Change 

The  committee  believes  that  gains  and  losses  from  options  should 
be  treated  consistently  for  purposes  of  the  UBTI.  In  addition,  the 
committee  believes  that  taxing  loan  commitment  fees  and  pre- 
miums from  unexercised  options  on  real  estate  is  inconsistent  with 
the  generally  tax-free  treatment  of  income  from  investment  activi- 
ties accorded  to  exempt  organizations. 

Explanation  of  Provision 

The  provision  expands  the  current  exception  for  gains  on  the 
lapse  or  termination  of  options  on  securities  to  gains  or  losses  from 
such  options  (without  regard  to  whether  they  are  written  by  the  or- 
ganization), from  options  on  real  property,  and  from  the  forfeiture 
of  good-faith  deposits  (that  are  consistent  with  established  business 
practice)  for  the  purchase,  sale  or  lease  of  real  property. 

In  addition,  the  provision  excludes  loan  commitment  fees  from 
UBTI.  For  purposes  of  this  provision,  loan  commitment  fees  are 
non-refundable  charges  made  by  a  lender  to  reserve  a  sum  of 
money  with  fixed  terms  for  a  specified  period  of  time.  These 
charges  are  to  compensate  the  lender  for  the  risk  inherent  in  com- 
mitting to  make  the  loan  (e.g.,  for  the  lender's  exposure  to  interest 
1  rate  changes  and  for  potential  lost  opportunities). 
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Effective  Date 

The  provision  is  effective  for  premiums  or  loan  commitment  fees 
that  are  received  on  or  after  January  1,  1994. 

f.  Relaxation  of  limitations  on  investments  in  real  es- 
tate investment  trusts  by  pension  funds  (sec.  14149 
of  the  bill  and  sec.  856(h)  of  the  Code) 

Present  Law 

A  real  estate  investment  trust  ("REIT")  is  not  taxed  on  income 
distributed  to  shareholders.  A  corporation  does  not  qualify  as  a 
REIT  if  at  any  time  during  the  last  half  of  its  taxable  year  more 
than  50  percent  in  value  of  its  outstanding  stock  is  owned,  directly 
or  indirectly,  by  five  or  fewer  individuals  ("the  five  or  fewer  rule"). 
A  domestic  pension  trust  is  treated  as  a  single  individual  for  pur- 
poses of  this  rule. 

Dividends  paid  by  a  REIT  are  not  UBTI,^  imless  the  stock  in  the 
REIT  is  debt-financed.  Depending  on  its  character,  income  earned 
by  a  partnership  may  be  UBTI  (sec.  512(c)).  Special  rules  treat 
debt-financed  income  earned  by  a  partnership  as  UBTI  (sec. 
514(c)(9)(B)(vi)). 

Reasons  for  Change 

The  committee  believes  that  relaxation  of  the  five  or  fewer  rule 
is  appropriate  to  encourage  pension  fund  investment  in  REITs. 
Such  investment,  however,  may  permit  circumvention  of  the  UBIT. 
Accordingly,  in  certain  circumstances,  UBIT  is  imposed  on  a  pen- 
sion trust  holding  shares  in  a  REIT  if  direct  ownership  of  the  REIT 
assets  by  the  pension  trust  would  have  resulted  in  UBIT. 

Explanation  of  Provision 
Qualification  as  a  REIT 

The  bill  provides  that  a  pension  trust  generally  is  not  treated  as 
a  single  individual  for  purposes  of  the  five-or-fewer  rule.  Rather, 
the  bill  treats  beneficiaries  of  the  pension  trust  as  holding  stock  in 
the  REIT  in  proportion  to  their  actuarial  interests  in  the  trust. 
This  rule  does  not  apply  if  disqualified  persons,  within  the  meaning 
of  section  4975(e)(2)  (other  than  by  reason  of  subparagraphs  (B) 
and  (I)),  together  own  five  percent  or  more  of  the  value  of  the  REIT 
stock  and  the  REIT  has  earnings  and  profits  attributable  to  a  pe- 
riod during  which  it  did  not  qualify  as  a  REIT.^^ 

In  addition,  the  bill  provides  that  a  REIT  cannot  be  a  personal 
holding  company  and,  therefore,  is  not  subject  to  the  personal  hold- 
ing company  tax  on  its  undistributed  income. 

Unrelated  business  taxable  income 

Under  the  bill,  certain  pension  trusts  owning  more  than  10  per- 
cent of  a  REIT  must  treat  a  percentage  of  dividends  from  the  REIT 


»See  Rev.  Rul.  66-151,  1966-1  C.B.  151. 
Moreover,  as  under  present  law,  any  investment  by  a  pension  trust  must  be  in  accordance 
with  the  fiduciary  rules  of  the  Employee  Retirement  Security  Act  ("ERISA")  and  the  prohibited 
transaction  rules  of  the  Code  and  ERISA. 
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as  UBTI.  This  percentage  is  the  gross  income  derived  from  an  un- 
related trade  or  business  (determined  as  if  the  REIT  were  a  pen- 
sion trust)  divided  by  the  gross  income  of  the  REIT  for  the  year  in 
which  the  dividends  are  paid.  Dividends  are  not  treated  as  UBTI, 
however,  unless  this  percentage  is  at  least  five  percent. 

The  UBTI  rule  apphes  only  if  the  REIT  qualifies  as  a  REIT  by 
reason  of  the  above  modification  of  the  five  or  fewer  rule.  Moreover, 
the  UBTI  rule  applies  only  if  (1)  one  pension  trust  owns  more  than 
25  percent  of  the  value  of  the  REIT,  or  (2)  a  group  of  pension  trusts 
individually  holding  more  than  10  percent  of  the  value  of  the  REIT 
collectively  own  more  than  50  percent  of  the  value  of  the  REIT. 

Effective  Date 

The  provision  applies  to  taxable  years  beginning  on  or  after  Jan- 
uary 1,  1994. 

5.  Treatment  of  certain  real  property  business  indebtedness 
of  individuals  (sec.  14150  of  the  bill  and  sees.  108  and 
1017  of  the  Code) 

Present  Law 

The  discharge  of  indebtedness  generally  gives  rise  to  gross  in- 
come to  the  debtor  taxpayer.  Present  law  provides  exceptions  to 
this  general  rule.  Among  the  exceptions  are  rules  providing  that  in- 
come from  the  discharge  of  indebtedness  of  the  taxpayer  is  ex- 
cluded from  income  if  the  discharge  occurs  in  a  title  11  case,  the 
discharge  occurs  when  the  taxpayer  is  insolvent,  or  in  the  case  of 
certain  farm  indebtedness.  The  amount  excluded  from  income 
under  these  exceptions  is  applied  to  reduce  tax  attributes  of  the 
taxpayer. 

Present  law  also  provides  that  if  the  debt  of  a  purchaser  of  prop- 
erty to  the  seller  of  such  property  which  arose  out  of  the  purchase 
of  such  property  is  reduced,  and  the  reduction  would  otherwise  be 
treated  as  income  to  the  purchaser  from  the  discharge  of  indebted- 
ness, the  reduction  is  treated  as  a  purchase  price  adjustment  (sec. 
108(e)(5)).  This  rule  applies  only  if  the  reduction  does  not  occur  in 
a  title  11  case  or  when  the  purchaser  is  insolvent. 

Prior  law  provided  an  elective  exception  for  the  discharge  of 
qualified  business  indebtedness,  defined  as  indebtedness  incurred 
or  assumed  by  an  individual  in  connection  with  property  used  in 
his  trade  or  business.  The  excludable  amount  was  limited  to  the 
basis  of  the  taxpayer's  depreciable  property,  and  the  excludable 
amount  was  applied  to  reduce  the  basis  of  depreciable  property  of 
the  taxpayer.  The  taxpayer  could  elect  to  treat  inventory  as  depre- 
ciable property  for  this  purpose.  If  the  amount  of  discharge  income 
exceed  the  basis  of  depreciable  property,  the  excess  was  included 
in  gross  income  for  the  year  of  the  discharge.  This  exception  was 
repealed  by  the  Tax  Reform  Act  of  1986. 

Reasons  FOR  Change 

The  committee  understands  that  real  property  has  declined  in 
value  in  some  areas  of  the  nation,  in  some  cases  to  such  a  degree 
that  the  property  can  no  longer  support  the  debt  with  which  it  is 
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encumbered.  The  committee  believes  that  where  an  individual  has 
discharge  of  indebtedness  that  results  from  a  decline  in  value  of 
business  real  property  securing  that  indebtedness,  it  is  appropriate 
to  provide  for  deferral,  rather  than  current  inclusion,  of  the  result- 
ing income.  Generally,  that  deferral  should  not  extend  beyond  the 
period  that  the  taxpayer  owns  the  property. 

Explanation  of  Provision 

The  bill  provides  an  election  to  taxpayers  other  than  C  corpora- 
tions to  exclude  from  gross  income  certain  income  from  discharge 
of  qualified  real  property  business  indebtedness.  The  amoimt  so  ex- 
cluded cannot  exceed  the  basis  of  certain  depreciable  real  property 
of  the  taxpayer  and  is  treated  as  a  reduction  in  the  basis  of  that 
property. 

Qualified  real  property  business  indebtedness  is  indebtedness 
that  (1)  is  incurred  or  assumed  in  connection  with  real  property 
used  in  a  trade  or  business,  (2)  is  secured  by  that  real  property, 
and  (3)  with  respect  to  which  the  taxpayer  has  made  an  election 
imder  this  provision.  Indebtedness  incurred  or  assumed  on  or  after 
January  1,  1993  is  not  qualified  real  property  business  indebted- 
ness unless  it  is  either  (1)  debt  incurred  to  refinance  qualified  real 
property  business  debt  incurred  or  assumed  before  that  date  (but 
only  to  the  extent  the  amount  of  such  debt  does  not  exceed  the 
amount  of  debt  being  refinanced)  or  (2)  qualified  acquisition  indebt- 
edness. Qualified  real  property  business  indebtedness  does  not  in- 
clude qualified  farm  indebtedness. 

Qualified  acquisition  indebtedness  is  debt  incurred  to  acquire, 
construct  or  substantially  improve  real  property  that  is  secured  by 
such  debt,  and  debt  resulting  from  the  refuiancing  of  quahfied  ac- 
quisition debt,  to  the  extent  the  amoimt  of  such  debt  does  not  ex- 
ceed the  amount  of  debt  being  refinanced. 

The  amount  excluded  under  the  provision  with  respect  to  the  dis- 
charge of  any  qualified  real  property  business  indebtedness  may 
not  exceed  the  excess  of  (1)  the  outstanding  principal  amovmt  of 
such  debt  (immediately  before  the  discharge),  over  (2)  the  fair  mar- 
ket value  (immediately  before  the  discharge)  of  the  business  real 
property  which  is  security  for  the  debt.  For  this  purpose,  the  fair 
market  value  of  the  property  is  reduced  by  the  outstanding  prin- 
cipal amount  of  any  other  qualified  real  property  indebtedness  se- 
cured by  the  property  immediately  before  the  discharge. 

For  example,  assume  that  on  July  1,  1993,  Individual  J  owns  a 
building  worth  $150,000,  used  in  his  trade  or  business,  that  is  sub- 
ject to  a  first  mortgage  securing  a  debt  of  J's  of  $110,000  and  sec- 
ond mortgage  securing  a  second  debt  of  J's  of  $90,000.  J  is  neither 
a  bankrupt  nor  insolvent  and  neither  debt  is  qualified  farm  indebt- 
edness. J  agrees  with  his  second  mortgagee  to  reduce  the  second 
mortgage  debt  to  $30,000,  resulting  in  discharge  of  indebtedness 
income  in  the  amount  of  $60,000.  Under  the  provision,  assuming 
that  J  has  sufficient  basis  in  business  real  property  to  absorb  the 
reduction  (see  below),  J  can  elect  to  exclude  $50,000  of  that  dis- 
charge from  gross  income.  This  is  because  the  principal  amount  of 
the  discharged  debt  immediately  before  the  discharge  (i.e.,  $90,000) 
exceeds  the  fair  market  value  of  the  property  securing  it  (i.e., 
$150,000  of  free  and  clear  value  less  $110,000  of  other  quahfied 
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business  real  property  debt  or  $40,000)  by  $50,000.  The  remaining 
$10,000  of  discharge  is  included  in  gross  income. 

The  amount  excluded  under  the  provision  may  not  exceed  the  ag- 
gregate adjusted  bases  (determined  as  of  the  first  day  of  the  next 
taxable  year  or,  if  earlier,  the  date  of  disposition)  of  depreciable 
real  property  held  by  the  taxpayer  immediately  before  the  dis- 
charge, determined  after  any  reductions  under  subsections  (b)  and 
(g)  of  section  108.  Depreciable  real  property  acquired  in  contempla- 
tion of  the  discharge  is  treated  as  not  held  by  the  taxpayer  imme- 
diately before  the  discharge. 

The  amount  of  debt  discharge  excluded  under  the  provision  is  ap- 
plied, using  the  rules  of  section  1017  (as  modified  by  the  provision), 
to  reduce  the  basis  of  business  real  property  held  by  the  taxpayer 
at  the  beginning  of  the  taxable  year  following  the  taxable  year  in 
which  the  discharge  occurs.  The  election  imder  sec.  1017(b)(3)  to 
treat  inventory  as  qualified  property  does  not  apply.  If  the  taxpayer 
disposes  of  real  property  (in  the  transaction  that  gave  rise  to  the 
discharge  or  otherwise)  prior  to  the  first  day  of  the  next  taxable 
year,  then  the  reduction  in  basis  of  such  property  is  made  as  of  the 
time  immediately  before  the  disposition. 

In  the  case  of  discharge  of  indebtedness  of  a  partnership,  the  de- 
termination of  whether  debt  is  qualified  real  property  indebtedness 
(and  the  application  of  the  fair  market  value  limitation)  is  made  at 
the  partnership  level.  For  example,  if  partnership  debt  is  dis- 
charged, the  determination  of  whether  the  debt  was  incurred  or  as- 
sumed in  connection  with  real  property  used  in  a  trade  or  business 
is  made  by  reference  to  the  trade  or  business  of  the  partnership 
and  real  property  owned  by  the  partnership.  The  election  to  apply 
the  provision  is  made  at  the  partner  level,  however,  on  a  partner 
by  partner  basis.  An  interest  of  a  partner  in  a  partnership  that 
owns  depreciable  real  property  is  treated  as  depreciable  real  prop- 
erty to  the  extent  of  the  partner's  proportionate  interest  in  the  de- 
preciable real  property  held  by  the  partnership.  The  partnership's 
basis  in  depreciable  real  property  with  respect  to  such  partner  is 
correspondingly  reduced. 

The  deemed  distribution  (under  Code  section  752)  arising  from 
the  reduction  in  a  partner's  share  of  partnership  liabilities  attrib- 
utable to  the  discharge  of  partnership  debt  is  treated  as  follows. 
The  allocation  of  an  amount  of  debt  discharge  income  to  a  partner 
results  in  that  partner's  basis  in  the  partnership  being  increased 
by  such  amount  (sec.  705).  The  reduction  in  a  partner's  share  of 
partnership  liabilities  caused  by  the  debt  discharge  also  results  in 
a  deemed  distribution  (under  sec.  752)  which  in  turn  results  in  a 
reduction  (under  sec.  733)  of  the  partner's  basis  in  his  partnership 
interest.  This  section  733  basis  reduction  is  separate  from  any  re- 
duction in  basis  of  the  partner's  interest  under  the  provision,  i.e., 
the  basis  reduction  that  occurs  as  a  result  of  treating  the  partner- 
ship interest  as  depreciable  real  property  to  the  extent  of  the  part- 
ner's proportionate  interest  in  the  depreciable  real  property  held  by 
the  partnership  (provided  the  partnership  makes  a  corresponding 
reduction  in  the  basis  of  depreciable  partnership  real  property  with 
respect  to  that  partner). 

In  applying  this  provision  to  income  from  the  discharge  of  indebt- 
edness of  an  S  corporation,  the  election  is  made  by  the  S  corpora- 
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tion  (sec.  1363(c)),  and  the  exclusion  and  basis  reduction  are  both 
made  at  the  S  corporation  level  (sec.  108(d)(7)).  The  shareholders' 
basis  in  their  stock  is  not  adjusted  by  the  amount  of  debt  discharge 
income  that  is  excluded  at  the  corporate  level.  As  a  result  of  these 
rules,  if  an  amount  is  excluded  from  the  income  of  an  S  corporation 
imder  this  provision,  the  income  flowing  through  to  the  sharehold- 
ers will  be  reduced  (compared  to  what  the  shareholders'  income 
would  have  been  without  the  exclusion).  Where  the  reduced  basis 
in  the  corporation's  depreciable  property  later  results  in  additional 
income  (or  a  smaller  loss)  to  the  corporation  because  of  reduced  de- 
preciation or  additional  gain  (or  smaller  loss)  on  disposition  of  the 
property,  the  additional  income  (or  smaller  loss)  will  flow  through 
to  the  shareholders  at  that  time,  and  will  then  result  in  a  larger 
increase  (or  smaller  reduction)  in  the  shareholder's  basis  than  if 
this  provision  had  not  previously  applied.  Thus,  the  provision  sim- 
ply defers  income  to  the  shareholders. 

If  depreciable  real  property,  the  basis  of  which  was  reduced 
under  this  provision,  is  disposed  of,  then  for  purposes  of  determin- 
ing the  amount  of  recapture  under  section  1250:  (1)  any  such  basis 
reduction  is  treated  as  a  deduction  allowed  for  depreciation,  and  (2) 
the  determination  of  what  would  have  been  the  depreciation  ad- 
justment imder  the  straight  line  method  is  made  as  if  there  had 
been  no  such  reduction.  Thus,  the  amoimt  of  the  basis  reduction 
that  is  recaptured  as  ordinary  income  is  reduced  over  the  time  the 
taxpayer  continues  to  hold  the  property,  as  the  taxpayer  forgoes  de- 
preciation deductions  due  to  the  basis  reduction. 

Effective  Date 

The  provision  is  effective  with  respect  to  discharges  after  Decem- 
ber 31,  1992  in  taxable  years  ending  after  that  date. 

6.  Increase  recovery  period  for  depreciation  of 
nonresidential  real  property  (sec.  14151  of  the  bill  and 
sec.  168  of  the  Code) 

Present  Law  -  i'  ^  ^ 

A  taxpayer  is  allowed  to  recover,  through  annual  depreciation  al- 
lowances, the  cost  or  other  basis  of  nonresidential  real  property 
(other  than  land)  that  is  used  in  a  trade  or  business  or  that  is  held 
for  the  production  of  rental  income.  For  regular  tax  purposes,  the 
amount  of  the  depreciation  deduction  allowed  with  respect  to 
nonresidential  real  property  for  any4;^xable  year  generally  is  deter- 
mined by  using  the  straight-line  metKod  and  a  recovery  period  of 
31.5  years.  For  alternative  minimum  tax  purposes,  the  amount  of 
the  depreciation  deduction  allowed  with  respect  to  nonresidential 
real  property  for  any  taxable  year  is  determined  by  using  the 
straight-line  method  and  a  recovery  period  of  40  years. 

Reasons  for  Change 

The  committee  believes  that  the  recovery  period  for 
nonresidential  real  property  imder  present  law  results  in  deprecia- 
tion allowances  that  are  larger  than  the  actual  decline  in  value  of 
the  property.  In  order  to  more  accurately  measure  the  economic  in- 
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come  derived  from  the  use  of  nonresidential  real  property  in  a 
trade  or  business  or  an  investment  activity,  the  recovery  period  for 
the  depreciation  of  such  property  should  be  increased. 

Explanation  of  Provision 

The  bill  requires  the  depreciation  deduction  allowed  with  respect 
to  nonresidential  real  property  for  regular  tax  purposes  to  be  deter- 
mined by  using  a  recovery  period  of  39  years.  The  bill  does  not 
change  the  depreciation  deduction  allowed  with  respect  to 
nonresidential  real  property  for  alternative  minimum  tax  purposes. 

'     ^         Effective  Date 

The  bill  generally  applies  to  property  placed  in  service  on  or  after 
February  25,  1993.  The  provision  does  not  apply  to  property  that 
a  taxpayer  places  in  service  before  January  1,  1994,  if  (1)  the  tax- 
payer or  a  qualified  person  entered  into  a  binding  written  contract 
to  purchase  or  construct  the  property  before  February  25,  1993,  or 
(2)  construction  of  the  property  was  commenced  by  or  for  the  tax- 
payer or  a  qualified  person  before  February  25,  1993.  A  qualified 
person  for  this  purpose  is  any  person  who  transfers  rights  in  such 
a  contract  or  such  property  to  the  taxpayer,  but  only  if  the  property 
is  not  placed  in  service  by  such  person  before  such  rights  are  trans- 
ferred to  the  taxpayer. 

E.  Luxury  Excise  Tax;  Diesel  Fuel  Tax  for  Motorboats 

1.  Repeal  of  luxury  excise  tax  on  boats,  aircraft,  jewelry,  and 
furs;  Indexing  of  luxury  excise  tax  on  automobiles  (sees. 
14161  and  14162  of  the  bill  and  sees.  4001-4012  of  the 
Code) 

Present  Law 

Present  law  imposes  a  10-percent  excise  tax  on  the  portion  of  the 
retail  price  of  the  following  items  that  exceeds  the  thresholds  speci- 
fied: automobiles  above  $30,000;  boats  above  $100,000;  aircraft 
above  $250,000;  jewelry  above  $10,000;  and  furs  above  $10,000. 
The  tax  also  applies  to  subsequent  purchases  of  component  parts 
and  accessories  occurring  within  six  months  of  the  date  the  auto- 
mobile, boat,  or  aircraft  is  placed  in  service. 

The  tax  generally  applies  only  to  the  first  retail  sale  after  manu- 
facture, production  or  importation  of  items  subject  to  the  tax.  It 
does  not  apply  to  subsequent  sales  of  these  items.  The  taxes  on 
automobiles,  boats,  and  aircraft  generally  do  not  apply  to  items 
used  in  trade  or  business. 

The  tax  applies  to  sales  before  January  1,  2000. 

Reasons  FOR  Change 

During  the  recent  recession,  the  boat,  aircraft,  jewelry,  and  fur 
industries  have  suffered  job  losses  and  increased  unemplo3rment. 
The  committee  believes  that  it  is  appropriate  to  eliminate  the  bur- 
den these  taxes  impose  in  the  interests  of  fostering  economic  recov- 
ery in  those  and  related  industries. 
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The  committee  recognizes  that  in  the  absence  of  indexation  of  the 
threshold  above  which  the  tax  on  automobiles  applies,  even  modest 
inflation  will  subject  more  automobiles  to  the  luxury  tax  than  were 
subject  to  the  tax  when  it  was  first  enacted. 

The  committee  further  believes  that  it  is  unfair  and  inappropri- 
ate to  treat  as  luxury  purchases  those  accessories  or  modifications 
which  must  be  purchased  by  an  individual  with  a  disability  to  en- 
able him  or  her  to  operate  or  to  enter  or  exit  a  vehicle. 

The  committee  further  believes  it  is  more  appropriate  to  tax 
demonstrator  cars  when  they  are  sold  instead  of  when  a  dealer  be- 
gins to  use  them  as  them  as  a  demonstrator. 

Explanation  of  Provision 
Repeal  of  luxury  tax  on  boats,  aircraft,  jewelry,  and  fur 

The  bill  repeals  the  luxury  excise  tax  imposed  on  boats,  aircraft, 
jewelry,  and  furs. 

Indexing  of  tax  on  automobiles 

The  bill  modifies  the  luxury  excise  tax  on  automobiles  to  provide 
that  the  $30,000  threshold  is  indexed  annually  for  inflation  occur- 
ring  after  1990.  Consequently,  the  applicable  threshold  for  1993 
will  be  $30,000  increased  by  the  1991  and  1992  inflation  rate. 

Exemption  for  certain  equipment  installed  on  passenger  ve- 
hicles for  use  by  disabled  individuals 

The  bill  provides  that  the  luxury  excise  tax  does  not  apply  to  a 
part  or  accessory  installed  on  a  passenger  vehicle  to  enable  or  as- 
sist an  individual  with  a  disability  to  operate  the  vehicle,  or  to 
enter  or  exit  the  vehicle,  in  order  to  compensate  for  the  effect  of 
the  disability.  This  exception  does  not  apply  to  accessories  com- 
monly available  fi'om  the  manufacturer  or  dealer,  such  as  power 
steering,  power  door  locks,  power  seats,  or  power  windows. 

Exemption  for  demonstrator  vehicles 

The  bill  exempts  passenger  vehicle  dealers  fi-om  paying  the  lux- 
ury tax  on  vehicles  used  as  demonstrators  for  potential  customers. 
Under  the  provision,  the  tax,  if  any,  is  to  be  assessed  and  paid  on 
the  sales  price  of  the  vehicle  when  the  vehicle  is  sold. 

Effective  Date 

The  repeal  of  the  luxury  excise  taxes  on  boats,  aircraft,  jewelry, 
and  furs  is  effective  for  sales  on  or  after  January  1,  1993.  The  in- 
dexation of  the  threshold  applicable  to  passenger  vehicles  is  effec- 
tive for  sales  on  or  after  January  1,  1993.  The  provision  relating 
to  the  purchase  of  accessories  or  modifications  by  disabled  persons 
is  effective  for  purchases  after  December  31,  1990.  The  provision 
relating  to  the  use  before  sale  of  demonstrator  vehicles  is  effective 
for  vehicles  used  after  December  31,  1992. 

Persons  entitled  to  a  refund  may  request  it  from  the  seller  from 
whom  the  taxed  item  was  purchased.  The  seller  then  obtains  the 
yrefiind  as  provided  under  present-law  Code  section  6416. 
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2.  Impose  excise  tax  on  diesel  fuel  used  in  noncommercial 
motorboats  (sec.  14163  of  the  bill  and  sees.  4092,  4041, 
6421,  9503,  and  9508  of  the  Code) 

Present  Law 

Federal  excise  taxes  generally  are  imposed  on  gasoline  and  spe- 
cial motor  fuels  used  in  highway  transportation  and  by  certain  off- 
highway  recreational  trail  vehicles  and  by  motorboats  (14  cents  per 
gallon).  A  Federal  excise  tax  also  is  imposed  on  diesel  fuel  (20  cents 
per  gallon)  used  in  highway  transportation.  Diesel  fuel  used  in 
trains  is  taxed  at  2.5  cents  per  gallon. 

The  revenues  from  these  taxes,  minus  the  2.5  cents  per  gallon 
General  Fund  rate  are  deposited  in  the  Highway  Trust  Fimd,  the 
National  Recreational  Trails  Trust  Fund,  or  the  Aquatic  Resources 
Trust  Fund  through  September  30,  1999.  Revenues  from  the  re- 
maining 2.5  cents  per  gallon  are  retained  in  the  General  Fund 
through  September  30,  1995,  after  which  time  the  2.5-cents-per- 
gallon  portion  of  the  taxes  (including  the  tax  on  diesel  fuel  used  in 
trains)  is  scheduled  to  expire.  (A  separate  committee  provision  ex- 
tends the  2.5-cents-per-gallon  rate  through  September  30,  1999, 
and  transfers  applicable  highway-related  revenues  to  the  Highway 
Trust  Fimd  for  the  extended  period.) 

An  additional  0.1-cents-per-gallon  tax  appUes  to  these  fuels  to  fi- 
nance the  Leaking  Undergroimd  Storage  Trust  Fund,  generally 
through  December  31,  1995. 

Diesel  fuel  used  in  motorboats  is  not  currently  taxed. 

Reasons  for  Change 

The  bill  eliminates  the  discrepancy  between  gasoline  used  by  mo- 
torboats (which  is  taxable)  and  diesel  fuel  used  by  similar  boats 
(which  is  not  taxable). 

Explanation  of  Provision 

The  bill  extends  the  current  20.1-cents-per-gallon  diesel  fuel  ex- 
cise taxes  to  diesel  fuel  used  by  noncommercial  motorboats.  Fuel 
used  by  boats  for  commercial  fishing,  transportation  for  compensa- 
tion or  hire,  or  for  business  use  other  than  predominantly  for  enter- 
tainment, amusement,  or  recreation,  remains  exempt. 

The  tax  is  collected  at  the  same  point  in  the  distribution  chain 
as  the  highway  diesel  fuel  tax.^^ 

The  revenues  from  the  20.1-cents-per-gallon  tax  on  diesel  fuel 
used  by  motorboats  will  be  retained  in  the  General  Fimd. 

Effective  Date 
The  provision  is  effective  after  December  31,  1993. 


A  separate  provision  of  the  bill  modifies  the  point  of  collection  for  highway  diesel  fuel.  (See 
sections  14242-14243  of  the  bill— Item  IIB.2.,  below). 
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F.  Other  Provisions 

1.  Permanent  extension  of  AMT  treatment  of  gifts  of  appre- 
ciated property  (sec.  14171  of  the  bill  and  sees.  56  and  57 
of  the  Code) 

Present  Law 
Donations  of  appreciated  property 

In  computing  taxable  income,  a  taxpayer  who  itemizes  deduc- 
tions generally  is  allowed  to  deduct  the  fair  market  value  of  prop- 
erty contributed  to  a  charitable  organization. However,  in  the 
case  of  a  charitable  contribution  of  inventory  or  other  ordinary-in- 
come property,  short-term  capital  gain  property,  or  certain  gifts  to 
private  fo\indations,  the  amount  of  the  deduction  is  limited  to  the 
taxpayer's  basis  in  the  property.  In  the  case  of  a  charitable  con- 
tribution of  tangible  personal  property,  a  taxpayer's  deduction  is 
limited  to  the  adjusted  basis  in  such  property  if  the  use  by  the  re- 
cipient charitable  organization  is  unrelated  to  the  organization's 
tax-exempt  purpose  (sec.  170(e)(l)(B)(i)). 

For  purposes  of  computing  alternative  minimum  taxable  income 
(AMTI),  the  deduction  for  charitable  contributions  of  capital  gain 
property  (real,  personal,  or  intangible)  is  disallowed  to  the  extent 
that  the  fair  market  value  of  the  property  exceeds  its  adjusted 
basis  (sec.  57(a)(6)).  However,  iq  the  case  of  a  contribution  made 
in  a  taxable  year  beginning  in  1991  or  made  before  Jiily  1,  1992, 
in  a  taxable  year  beginning  in  1992,  this  rule  does  not  apply  to  con- 
tributions of  tangible  personal  property. 

For  taxable  years  beginning  after  1989,  the  AMTI  of  a  corpora- 
tion is  increased  by  75  percent  of  the  amount  by  which  adjusted 
current  earnings  (ACE)  exceeds  AMTI  (calculated  before  this  ad- 
justment). ACE  generally  is  computed  pursuant  to  the  rules  that 
a  corporation  uses  to  determine  its  earnings  and  profits  (sec.  56(g)). 

Valuation  procedures 

Present  law  and  current  IRS  practice  do  not  provide  for  a  proce- 
dure by  which  a  taxpayer  may  seek  determiaation  of  the  IRS'  posi- 
tion with  respect  to  the  value  of  property  prior  to  the  taxpayer  do- 
nating the  property  to  a  charitable  organization.  However,  if  a  tax- 
payer claims  a  charitable  contribution  deduction  for  a  noncash  gift 
in  excess  of  $5,000  per  item  or  group  of  similar  items  (other  than 
certain  publicly  traded  securities),  the  taxpayer  must  attach  to  his 
income  tax  return  a  separate  form  (Form  8283),  which  provides 
specific  information  on  the  donated  property  and  which  is  signed 
by  a  qualified  appraiser. 


^2  The  amo\int  of  the  deduction  allowable  for  a  taxable  year  with  respect  to  a  charitable  con- 
tribution may  be  reduced  depending  on  the  type  of  property  contributed,  the  type  of  charitable 
organization  to  which  the  property  is  contributed,  and  the  income  of  the  taxpayer  (sees.  170(b) 
and  170(e)). 

Section  170(eX3)  provides  an  augmented  deduction  for  certain  corporate  contributions  of  in- 
ventory property  for  tne  care  of  the  ifl,  the  needy,  or  infants. 

^■*The  Form  8283  must  be  attached  to  the  income  tax  return  (Form  1040)  in  all  cases  where 
total  noncash  contributions  exceed  $500,  but  the  Form  8283  need  not  be  signed  bv  a  qualified 
appraiser  unless  the  $5,000  threshold  per  item  or  group  of  similar  items  is  exceeded.  In  the  case 
of  donated  art  for  which  a  deduction  of  $20,000  or  more  is  claimed,  a  complete  copy  of  the  signed 
appraisal  must  be  attached  to  the  Form  8283. 
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Reasons  for  Change 

The  committee  believes  that  the  temporary  AMT  exception  for 
contributions  of  appreciated  property  induced  additional  charitable 
giving.  Thus,  by  permanently  extending  this  rule  and  expanding  it 
to  apply  to  all  appreciated  property  gifts,  taxpayers  will  be  allowed 
the  same  charitable  contribution  deduction  for  both  regular  tax  and 
AMT  purposes.  This  will  provide  an  additional  incentive  for  tax- 
payers to  make  charitable  contributions  of  appreciated  property. 

In  addition,  to  reduce  imcertainty  and  disputes  arising  from 
charitable  contributions  of  property,  the  committee  believes  that 
the  Treasury  Department  should  develop  a  proposed  procedure 
\mder  which  the  Secretary's  position  as  to  the  value  of  tangible  per- 
sonal property  can  be  ascertained  for  Federal  income  tax  purposes 
prior  to  the  donation  of  such  property  to  a  charity. 

Explanation  of  Provisions 
Permanent  AMT  relief  for  donated  appreciated  property 

The  bill  eliminates  the  treatment  of  contributions  of  appreciated 
property  (real,  personal,  and  intangible)  as  a  tax  preference  for 
AMT  purposes.  In  addition,  the  bill  provides  that  no  adjustment  re- 
lated to  the  earnings  and  profits  effects  of  any  charitable  contribu- 
tion shall  be  made  in  computing  the  ACE  component  of  the  cor- 
porate AMT. 

Thus,  the  difference  between  the  fair  market  value  of  donated 
appreciated  property  and  the  adjusted  basis  of  such  property  is  not 
treated  as  a  tax  preference  item  for  alternative  minimum  tax 
(AMT)  purposes.  If  a  taxpayer  makes  a  gift  to  charity  of  property 
(other  than  inventory  or  other  ordinary  income  property,  short- 
term  capital  gain  property,  or  certain  gifts  to  private  foundations) 
that  is  real  property,  intangible  property,  or  tangible  personal  prop- 
erty the  use  of  which  is  related  to  the  donee's  tax-exempt  purpose, 
the  taxpayer  is  allowed  to  claim  a  deduction  for  both  regular  tax 
and  AMT  purposes  in  the  amount  of  the  property's  fair  market 
value  (subject  to  present-law  percentage  limitations).^^ 

Treasury  report  on  advance  valuation  procedure 

Not  later  than  one  year  after  the  date  of  enactment  of  the  bill, 
the  Secretary  of  the  Treasury  is  required  to  submit  a  report  to  the 
House  Committee  on  Ways  and  Means  and  the  Senate  Committee 
on  Finance,  reporting  on  the  development  of  a  procedure  under 
which  a  taxpayer  could  elect  to  seek  an  agreement  with  the  Sec- 
retary as  to  the  value  of  tangible  personal  property  prior  to  the  do- 
nation of  such  property  to  a  qualifying  charitable  organization  (pro- 
vided that  time  limits  for  donation  and  any  other  conditions  con- 
tained in  the  agreement  are  satisfied).  The  report  should  address 
the  setting  of  possible  threshold  amoimts  for  claimed  value  (and 
the  payment  of  fees  by  a  taxpayer)  in  order  for  a  taxpayer  to  seek 
agreement  under  the  procedure,  possible  limitations  on  applying 
the  procedure  only  to  items  with  significant  artistic  or  culturi 


Contributions  of  inventory  or  other  ordinary  income  property,  short-term  capital  gain  prop- 
erty, and  certain  gifts  to  private  foundations  continue  to  be  governed  by  present-law  rules. 
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value,  and  recommendations  for  legislative  action  needed  to  imple- 
ment the  procedure. 

Effective  Date 

The  provision  governing  the  AMT  treatment  of  gifts  of  appre- 
ciated property  is  effective  for  contributions  of  tangible  personal 
property  made  after  J\me  30,  1992,  and  contributions  of  other  prop- 
erty made  after  December  31,  1992. 

The  Treasury  Department  must  report  to  Congress  not  later  than 
one  year  after  enactment  on  the  development  of  an  advance  valu- 
ation procedure. 

2.  Permanent  extension  of  General  fund  transfer  to  Railroad 

Retirement  Tier  2  Fund  (sec.  14172  of  the  bill) 

Present  Law 

A  portion  of  the  railroad  retirement  tier  2  benefits  are  included 
in  gross  income  of  recipients  (similar  to  the  treatment  accorded  re- 
cipients of  private  pensions)  for  Federal  income  tax  purposes.  The 
proceeds  fi:om  the  income  taxation  of  railroad  retirement  tier  2  ben- 
efits received  prior  to  October  1,  1992,  have  been  transferred  from 
the  General  P\md  of  the  Treasury  to  the  railroad  retirement  ac- 
count. Proceeds  fi*om  the  income  taxation  of  benefits  received  after 
September  30,  1992  remain  in  the  Cxeneral  Fxmd. 

Reasons  for  Change  , 

It  is  appropriate  to  make  permanent  the  transfer  of  fimds  fi"om 
the  general  fund  of  the  Treasury  to  the  railroad  retirement  account 
to  promote  the  on-going  solvency  of  the  railroad  retirement  system. 

Explanation  of  Provision  .  . 

The  transfer  of  proceeds  fi-om  the  income  taxation  of  railroad  re- 
tirement tier  2  benefits  from  the  general  fund  of  the  Treasury  to 
the  railroad  retirement  accoxmt  is  made  permanent. 

Effective  Date 

The  provision  is  effective  for  income  taxes  on  benefits  received 
after  September  30,  1992. 

3.  Temporary  extension  of  health  insurance  deduction  for 

self-employed  individuals  (sec.  14173  of  the  bill  and  sec. 
162(1)  of  the  Code) 

Present  Law 

Under  present  law,  an  incorporated  business  can  generally  de- 
duct, as  an  employee  compensation  expense,  the  full  cost  of  any 
health  insurance  coverage  provided  for  its  employees  (including 
owners  serving  as  employees)  and  its  employees'  spouses  and  de- 
pendents. Self-employed  individuals  can  fully  deduct  the  cost  of 
health  insurance  for  employees  as  employee  compensation,  but  can 
only  deduct  the  cost  of  health  insurance  coverage  for  the  individual 
and  his  or  her  dependents  to  the  extent  that  the  cost  of  the  cov- 
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erage,  together  with  other  allowable  medical  expenses,  exceeds  7.5 
percent  of  adjusted  gross  income.  Other  individuals  (e.g.,  employees 
who  are  not  covered  by  an  employer-sponsored  plan)  who  purchase 
health  insurance  can  deduct  the  cost  of  the  insurance  only  to  the 
extent  that  it,  together  with  their  other  medical  expenses,  exceeds 
7.5  percent  of  adjusted  gross  income. 

For  coverage  prior  to  July  1,  1992,  a  self-employed  individual 
was  allowed  to  deduct  as  a  business  expense  up  to  25  percent  of 
the  amount  paid  for  health  insurance  coverage  for  the  taxpayer, 
the  taxpayer's  spouse,  and  the  taxpayer's  dependents.  Only 
amounts  paid  prior  to  July  1,  1992,  for  coverage  before  that  date 
were  eligible  for  the  deduction.  The  deduction  was  not  allowed  if 
the  self-employed  individual  or  his  or  her  spouse  was  eligible  for 
employer-paid  health  benefits. 

Reasons  for  Change 

The  25-percent  deduction  for  health  insurance  costs  of  self-em- 
ployed individuals  was  added  by  the  Tax  Reform  Act  of  1986  to  re- 
duce the  disparity  between  the  tax  treatment  of  owners  of  incor- 
porated and  unincorporated  businesses.  The  provision  was  origi- 
nally enacted  on  a  temporary  basis  and  has  been  extended  several 
times  since  enactment. 

The  committee  beheves  it  is  appropriate  to  extend  the  25-percent 
deduction  retroactively  and  to  extend  it  prospectively  again  on  a 
temporary  basis.  The  provision  is  not  extended  for  a  longer  period 
at  this  time  because  it  is  expected  that  the  deduction  will  be  ad- 
dressed as  part  of  forthcoming  comprehensive  health  care  legisla- 
tion. 

Explanation  OF  Provision 

The  25-percent  deduction  is  extended  retroactively  from  July  1, 
1992,  through  December  31,  1993.  In  addition,  the  bill  provides 
that  the  determination  of  whether  a  self-employed  individual  or  his 
or  her  spouse  are  eligible  for  employer-paid  health  benefits  is  made 
on  a  monthly  basis. 

Effective  Date 

The  provision  is  effective  for  taxable  years  ending  after  Jime  30, 
1992. 


n.  REVENUE-RAISING  PROVISIONS 
A.  Individual  Income  and  Estate  and  Gift  Tax  Provisions 

1.  Increased  tax  rates  for  higher  income  individuals  (sees. 
14201-14205  of  the  bill  and  sees.  1,  55,  68,  and  151  of  the 
Code) 

Present  Law 

Regular  tax  rates 

For  1993,  the  individual  income  tax  rates  are  as  follows: 


If  taxable  income  is:  The  income  tax  equals: 


Single  individuals: 

$0-$22,100    15  percent  of  taxable  income. 

$22,100-$53,500    $3,315.00  plus  28%  of  the  amount  over  $22,100. 

Over  $53,500    $12,107.00  plus  31%  of  the  amount  over  $53,500. 

Heads  of  household: 

$0-$29,600    15  percent  of  taxable  income. 

$29,600-$76,400    $4,440.00  plus  28%  of  the  amount  over  $29,600. 

Over  $76,400    $17,544.00  plus  31%  of  the  amount  over  $76,400. 

Married  individuals  filing 
joint  returns: 

$0-$36,900    15  percent  of  taxable  income. 

$36,900-$89,150    $5,535  plus  28%  of  the  amount  over  $36,900. 

Over  $89,150    $20,165  plus  31%  of  the  amount  over  $89,150. 

Married  individuals  filing 
separate  returns: 

$0-$ 18,450    15  percent  of  taxable  income. 

$18,450-$44,575    $2,767.50  plus  28%  of  the  amount  over  $18,450. 

Over  $44,575    $10,082.50  plus  31%  of  the  amount  over  $44,575. 

Estates  and  trusts: 

$0-$3,750    15  percent  of  taxable  income. 

$3,750-$ll,250    $562.50  plus  28%  of  the  amount  over  $3,750. 

Over  $11,250    $2,662.50  plus  31%  of  the  amount  over  $11,250. 


The  individual  income  tax  brackets  are  indexed  each  year  for  infla- 
tion. 

Alternative  minimum  tax 

An  individual  taxpayer  is  subject  to  an  alternative  minimum  tax 
(AMT)  to  the  extent  that  the  taxpayer's  tentative  minimum  tax  ex- 
ceeds the  taxpayer's  regular  tax  habihty.  A  taxpayer's  tentative 
minimum  tax  generally  equals  24  percent  of  alternative  minimum 
taxable  income  (AMTI)  in  excess  of  an  exemption  amount.  The  ex- 
emption amount  is  $40,000  for  married  taxpayers  filing  joint  re- 
turns, $30,000  for  immarried  taxpayers  filing  as  single  or  head  of 
household,  and  $20,000  for  married  taxpayers  filing  separate  re- 
turns, estates,  and  trusts.  The  exemption  amoimt  is  phased  out  for 
taxpayers  with  AMTI  above  specified  thresholds.  These  thresholds 
are:  $150,000  for  married  taxpayers  filing  joiut  returns,  $112,500 
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for  unmarried  taxpayers  filing  as  single  or  head  of  household,  and 
$75,000  for  married  taxpayers  filing  separate  returns,  estates,  and 
trusts.  The  exemption  is  completely  phased  out  for  individuals  with 
AMTI  above  $310,000  (married  taxpayers  filing  joint  returns)  or 
$232,500  (immarried  taxpayers  filing  as  single  or  head  of  house- 
hold). 

Surtax  on  higher-income  taxpayers 

Under  present  law,  there  is  no  surtax  imposed  on  higher-income 
individuals.  ^ 

Itemized  deduction  limitation 

Under  present  law,  individuals  who  do  not  elect  the  standard  de- 
duction may  claim  itemized  deductions  (subject  to  certain  limita- 
tions) for  certain  expenses  incurred  during  the  taxable  year.  Among 
these  deductible  expenses  are  unreimbursed  medical  expenses,  im- 
reimbursed  casualty  and  theft  losses,  charitable  contributions, 
qualified  residence  interest.  State  and  local  income  and  property 
taxes,  imreimbursed  employee  business  expenses,  and  certain  other 
miscellaneous  expenses. 

Certain  itemized  deductions  are  allowed  only  to  the  extent  that 
the  amount  exceeds  a  specified  percentage  of  the  taxpayer's  ad- 
justed gross  income  (AGI).  Unreimbursed  medical  expenses  for  care 
of  the  taxpayer  and  the  taxpayer's  spouse  and  dependents  are  de- 
ductible only  to  the  extent  that  the  total  of  these  expenses  exceeds 
7.5  percent  of  the  taxpayer's  AGI.  Nonbusiness,  imreimbursed  cas- 
ualty or  theft  losses  are  deductible  only  to  the  extent  that  the 
amount  of  loss  arising  from  each  casualty  or  theft  exceeds  $100  and 
only  to  the  extent  that  the  net  amount  of  casualty  and  theft  losses 
exceeds  10  percent  of  the  taxpayer's  AGI.  Unreimbursed  employee 
business  expenses  and  certain  other  miscellaneous  expenses  are  de- 
ductible only  to  the  extent  that  the  total  of  these  expenses  exceeds 
2  percent  of  the  taxpayer's  AGI. 

The  total  amount  of  otherwise  allowable  itemized  deductions 
(other  than  medical  expenses,  casualty  and  theft  losses,  and  invest- 
ment interest)  is  reduced  by  3  percent  of  the  amoimt  of  the  tax- 
payer's AGI  in  excess  of  $108,450  in  1993  (indexed  for  inflation). 
Under  this  provision,  otherwise  allowable  itemized  deductions  may 
not  be  reduced  by  more  than  80  percent.  In  computing  the  reduc- 
tion of  total  itemized  deductions,  all  present-law  limitations  appli- 
cable to  such  deductions  are  first  applied  and  then  the  otherwise 
allowable  total  amoimt  of  deductions  is  reduced  in  accordance  with 
this  provision. 

The  reduction  of  otherwise  allowable  itemized  deductions  does 
not  apply  to  taxable  years  beginning  after  December  31,  1995. 

Personal  exemption  phaseout 

Present  law  permits  a  personal  exemption  deduction  from  gross 
income  for  an  individual,  the  individual's  spouse,  and  each  depend- 
ent. For  1993,  the  amount  of  this  deduction  is  $2,350  for  each  ex- 
emption claimed.  This  exemption  amoimt  is  adjusted  for  inflation. 
The  deduction  for  personal  exemptions  is  phased  out  for  taxpayers 
\  with  AGI  above  a  threshold  amount  (indexed  for  inflation)  which 
\  is  based  on  filing  status.  For  1993,  the  threshold  amounts  are 
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$162,700  for  married  taxpayers  filing  joint  returns,  $81,350  for 
married  taxpayers  filing  separate  returns,  $135,600  for  unmarried 
taxpayers  filing  as  head,  of  household,  and  $108,450  for  unmarried 
taxpayers  filing  as  single. 

The  total  amount  of  exemptions  that  may  be  claimed  by  a  tax- 
payer is  reduced  by  2  percent  for  each  $2,500  (or  portion  thereof) 
by  which  the  taxpayer's  AGI  exceeds  the  applicable  threshold  (the 
phaseout  rate  is  2  percent  for  each  $1,250  for  married  taxpayers 
filing  separate  returns).  Thus,  the  personal  exemptions  claimed  are 
phased  out  over  a  $122,500  range  (which  is  not  indexed  for  infla- 
tion), beginning  at  the  applicable  threshold. 

This  provision  does  not  apply  to  taxable  years  beginning  after 
December  31,  1996. 

Reasons  for  Change 

To  raise  revenue  to  reduce  the  Federal  deficit,  to  improve  tax  eq- 
uity, and  to  make  the  individual  income  tax  system  more  progres- 
sive, the  committee  believes  that  a  higher  marginal  tax  rate  should 
be  imposed  on  taxpayers  with  a  greater  ability  to  pay  taxes.  Addi- 
tionally, the  progressivity  of  the  individual  income  tax  system 
would  be  enhanced  by  creating  a  two-tier  alternative  minimum  tax 
schedule  for  individual  taxpayers  and  by  permanently  extending 
the  existing  limitation  on  itemized  deductions  and  the  phaseout  of 
personal  exemptions  for  higher-income  taxpayers. 

Explanation  of  Provision 
New  marginal  tax  rates 

The  bill  imposes  a  new  36-percent  marginal  tax  rate  on  taxable 
income  in  excess  of  the  following  thresholds: 


Applicable 

Filing  status  threshold 

Married  individuals  filing  joint  returns   $140,000 

Heads  of  households    127,500 

Unmarried  individuals    115^000 

Married  individuals  filing  separate  returns   70,000 

Estates  and  trusts    5,500 


For  estates  and  trusts,  the  15-percent  rate  will  apply  to  income 
up  to  $1,500,  the  28-percent  rate  will  apply  to  income  between 
$1,500  and  $3,500,  and  the  31-percent  rate  will  apply  to  income  be- 
tween $3,500  and  $5,500.  Under  this  modified  tax  rate  schedule  for 
estates  and  trusts,  the  benefits  of  the  rates  below  the  39.6-percent 
surtax-included  rate  (described  below)  for  1993  will  approximate 
the  benefits  of  the  15-  and  28-percent  rates  for  1993  under  present 
law. 

As  under  present  law,  the  tax  rate  bracket  thresholds  are  in- 
dexed for  inflation.  However,  indexing  of  thresholds  for  the  36-per- 
cent rate  will  apply  to  taxable  years  beginning  after  December  31, 
1994. 

Alternative  minimum  tax 

The  bill  provides  a  two-tiered  graduated  rate  schedule  for  the 
AMT  for  taxpayers  other  than  corporations.  A  26-percent  rate  will 
apply  to  the  first  $175,000  of  a  taxpayer's  AMTI  in  excess  of  the 
exemption  amount,  and  a  28-percent  rate  will  apply  to  AMTI  more 
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than  $175,000  above  the  exemption  amount.  For  married  individ- 
uals fiUng  separate  returns,  the  28-percei^t  rate  will  apply  to  AMTI 
more  than  $87,500  above  the  exemption  amoimt.  The  bill  will  in- 
crease the  exemption  amount  to  $45,000  for  married  individuals  fil- 
ing joint  returns,  to  $33,750  for  unmarried  individuals,  and  to 
$22,500  for  married  individuals  filing  separate  returns,  estates, 
and  trusts. 

Surtax  on  higher-income  taxpayers 

The  bill  provides  a  10-percent  surtax  on  individuals  with  taxable 
income  in  excess  of  $250,000  and  on  estates  and  trusts  with  tax- 
able income  in  excess  of  $7,500.  For  married  taxpayers  filing  sepa- 
rate returns,  the  threshold  amoxmt  for  the  surtax  will  be  $125,000. 
The  surtax  will  be  computed  by  applying  a  39.6-percent  rate  to  tax- 
able income  in  excess  of  the  applicable  threshold.  Under  this  meth- 
od of  computation,  unlike  a  simple  10-percent  increase  in  tax  liabil- 
ity, capital  gains  income  will  not  be  subject  to  tax  at  a  rate  in  ex- 
cess of  the  current  28-percent  maximum  rate.  The  thresholds  for 
the  surtax  will  be  indexed  for  inflation  in  the  same  manner  as 
other  individual  income  tax  rate  thresholds  for  taxable  years  begin- 
ning after  December  31,  1994. 

Itemized  deduction  limitation  and  phaseout  of  personal  ex- 
emptions 

The  bill  makes  permanent  the  provisions  that  limit  itemized  de- 
ductions and  phase  out  personal  exemptions. 

Effective  Date 

The  provision  is  effective  for  taxable  years  beginning  after  De- 
cember 31,  1992.  Withholding  tables  for  1993  will  not  be  revised 
to  reflect  the  changes  in  tax  rates.  Penalties  for  the  imderpajnnent 
of  estimated  taxes  will  be  waived  for  underpayments  of  1993  taxes 
attributable  to  these  changes  in  tax  rates. 

2.  Provisions  to  prevent  conversion  of  ordinary  income  to 
capital  gain  (sec.  14206  of  the  bill) 

a.  Recharacterization  of  capital  gain  as  ordinary  in- 
come for  certain  financial  transactions  (sec. 
14206(a)  of  the  bill  and  sec.  1258  of  the  Code) 

^  Present  Law 

Under  present  law,  the  maximum  rate  of  individual  income  tax 
on  ordinary  income  is  31  percent.  Interest  from  a  loan  generally  is 
treated  as  ordinary  income. 

Gain  or  loss  from  the  sale  or  exchange  of  a  capital  asset  gen- 
erally is  treated  as  capital  gain  or  loss.  Net  capital  gain  (i.e.,  net 
long-term  capital  gain  less  net  short-term  capital  loss)  of  an  indi- 
vidual is  subject  to  a  maximum  tax  rate  of  28  percent.  Generally, 
capital  losses  are  not  deductible  against  ordinary  income. 

r  = ;  Reasons  for  Change 

The  committee  is  aware  that  taxpayers  are  able  to  enter  into 
transactions  the  economic  substance  of  which  is  indistinguishable 
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from  loans  in  terms  of  the  return  anticipated  and  the  risks  borne 
by  the  taxpayer.  However,  because  of  their  form,  these  transactions 
may  permit  the  taxpayer  to  take  the  position  for  tax  purposes  that 
his  return  is  capital  gain  rather  than  ordinary  income.  The  commit- 
tee is  concerned  that,  because  of  the  increased  differential  between 
the  rates  of  tax  on  ordinary  income  and  capital  gain  that  results 
from  this  bill,  taxpayers  may  enter  into  such  transactions  for  pur- 
poses of  avoiding  the  intended  higher  rates  on  ordinary  income.  Ac- 
cordingly, the  committee  believes  that  providing  rules  that  would 
treat  gain  from  such  transactions  as  ordinary  income  is  appro- 
priate. 

Explanation  of  Provision 

Under  the  provision,  capital  gain  from  the  disposition  of  property 
that  was  part  of  a  "conversion  transaction"  would  be 
recharacterized  as  ordinary  income,  with  certain  limitations  dis- 
cussed below.  No  inference  is  intended  as  to  when  income  from  a 
conversion  transaction  is  properly  treated  as  capital  gain  under 
present  law. 

A  conversion  transaction  is  a  transaction,  generally  consisting  of 
two  or  more  positions  taken  with  regard  to  the  same  or  similar 
property,  where  substantially  all  of  the  taxpayer's  return  is  attrib- 
utable to  the  time  value  of  the  taxpayer's  net  investment  in  the 
transaction.  In  a  conversion  transaction,  the  taxpayer  is  in  the  eco- 
nomic position  of  a  lender^ — he  has  an  expectation  of  a  return  from 
the  transaction  which  in  substance  is  in  the  nature  of  interest  and 
he  undertakes  no  significant  risks  other  than  those  typical  of  a 
lender.  However,  a  transaction  is  not  a  conversion  transaction  sub- 
ject to  the  provision  unless  it  also  satisfies  one  of  the  following  four 
criteria:  (1)  the  transaction  consists  of  the  acquisition  of  property 
by  the  taxpayer  and  a  substantially  contemporaneous  agreement  to 
sell  the  same  or  substantially  identical  property  in  the  future;  (2) 
the  transaction  is  a  straddle,  within  the  meaning  of  section  1092;  ^"^ 
(3)  the  transaction  is  one  that  was  marketed  or  sold  to  the  tax- 
payer on  the  basis  that  it  would  have  the  economic  characteristics 
of  a  loan  but  the  interest-like  return  would  be  taxed  as  capital 
gain;  or  (4)  the  transaction  is  described  as  a  conversion  transaction 
in  regulations  promulgated  by  the  Secretary  of  the  Treasury. 

Under  the  provision,  gain  reahzed  by  a  taxpayer  from  a  conver- 
sion transaction  that  would  otherwise  be  treated  as  capital  gain 
will  be  treated  as  ordinary  income  (but  not  as  interest)  for  all  piu*- 
poses  of  the  Internal  Revenue  Code.  The  amount  of  gain  so 
recharacterized  will  not  exceed  the  amount  of  interest  that  would 
have  accrued  on  the  taxpayer's  net  investment  for  the  relevant  pe- 
riod at  a  yield  equal  to  120%  of  the  "applicable  rate".  This  limit  is 
subject  to  appropriate  reduction  to  reflect  prior  inclusion  of  ordi- 
nary income  items  from  the  conversion  transaction  or  the  capital- 
ization of  interest  on  acquisition  indebtedness  under  section  263(g). 
The  "apphcable  rate"  is  the  applicable  Federal  rate  under  section 


^®  This  ordinary  income  will  continue  to  be  treated  as  gain  from  the  sale  of  property  for  pur- 
poses such  as  the  unrelated  business  income  tax  for  tax-exempt  organizations  and  the  gross  in- 
come reqmrement  for  regulated  investment  companies. 

^"^  Except  that  stock  adso  is  treated  as  personal  property  in  defining  a  straddle  for  purposes 
of  the  conversion  transaction  provision. 
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1274(d)  at  the  time  the  taxpayer  enters  into  the  conversion  trans- 
action (if  the  conversion  transaction  has  a  definite  term)  or  the 
Federal  short  term  rate  determined  under  section  6621(b)  (if  the 
conversion  transaction  has  an  indefinite  term). 

For  example,  assume  that  X  purchases  stock  for  $100  on  January 
1,  1994,  and  on  that  same  day  agrees  to  sell  it  to  Y  on  January 
1,  1996  for  $115.  Assume  that  the  applicable  rate  is  5%.^®  On  Jan- 
uary 1,  1996,  X  delivers  the  stock  to  Y  in  exchange  for  $115  in  sat- 
isfaction of  their  agreement.  Assume  that  under  current  law  X 
would  have  recognized  a  capital  gain  of  $15.  Under  the  provision, 
$12.36  of  that  amount  would  be  recharacterized  as  ordinary  income 
(i.e,  120%  of  5%  compounded  for  two  years,  applied  to  an  invest- 
ment of  $100). 

In  determining  a  taxpayer's  net  investment  in  a  conversion 
transaction,  the  source  of  the  taxpayer's  funds  generally  will  not  be 
taken  into  account.  Assume  in  the  above  example  that  X  borrowed 
$90  of  the  purchase  price  of  the  stock  from  a  bank  and  was  re- 
quired under  section  263(g)  to  capitalize  $10  of  interest  on  that 
debt  into  the  cost  of  the  stock.  Then  X's  net  investment  in  the 
transaction  will  still  be  $100,  even  though  X's  basis  is  $110  to  re- 
flect the  capitalized  $10  of  interest.  However,  of  the  gain  of  $5,  only 
$2.36  will  be  recharacterized  as  ordinary  income  under  the  provi- 
sion. This  is  because  the  limitation  amount  of  $12.36  will  be  re- 
duced by  the  $10  of  capitalized  interest. 

A  special  rule  is  included  for  situations  in  which  the  taxpayer 
has  a  built-in  loss  with  respect  to  property  that  becomes  part  of  a 
conversion  transaction.  Assume  that,  prior  to  January  1,  1994,  X 
had  purchased  the  stock  in  the  previous  example  for  $150,  and  had 
used  that  stock  as  part  of  a  conversion  transaction  entered  into  on 
January  1,  1994,  when  the  stock's  value  had  declined  to  $100. 
Under  these  facts,  the  stock  would  be  treated  as  having  a  $100 
basis  for  purposes  of  this  provision,  and  the  results  would  be  the 
same  as  in  the  example,  except  that  X  would  also  recognize  the  $50 
built-in  loss  when  the  asset  was  delivered  to  Y.  The  character  of 
that  $50  loss  would  not  be  affected  by  this  provision. 

Amounts  that  a  taxpayer  may  be  committed  to  provide  in  the  fu- 
ture generally  will  not  be  treated  as  an  investment  until  such  time 
as  such  amounts  are  committed  to  the  transaction  and  unavailable 
to  the  taxpayer  to  invest  in  other  ways.  For  example,  assume  that 
on  January  1,  1994,  X  enters  into  a  long  futures  contract  commit- 
ting X  to  purchase  a  certain  quantity  of  gold  on  March  1  for  $1,000. 
Also  on  January  1,  1994,  X  enters  into  a  short  futures  contract  to 
sell  the  same  quantity  of  gold  on  April  1  for  $1,006.  Under  these 
contracts,  X  is  not  required  to  make  any  investment  at  the  time 
they  are  entered  into,  but  is  required  to  make  a  "margin"  deposit 
(which  may  or  may  not  bear  interest),  as  security  for  his  obliga- 
tions thereunder.  Suppose  X  terminates  both  contracts  on  February 
1  for  a  net  profit  of  $2.  No  part  of  that  $2  is  subject  to 
recharacterization  under  this  provision,  since  X  has  no  investment 
in  the  transaction  on  which  the  $2  could  be  considered  to  be  an  in- 
terest equivalent  return. 


For  simplicity,  the  applicable  rate  is  assumed  to  be  compounded  on  an  annual  basis. 
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A  taxpayer's  net  investment  in  a  conversion  transaction  gen- 
erally will  be  the  aggregate  amount  invested  by  the  taxpayer  in  the 
conversion  transaction  less  any  amount  received  by  the  taxpayer  as 
consideration  for  entering  into  any  position  held  as  part  of  the  con- 
version transaction,  such  as  when  the  taxpayer  is  the  grantor  of  an 
option.  For  example,  suppose  that  on  January  1,  1994,  X  acquires 
pubHcly-traded  common  stock  for  $100  and,  on  the  same  day  grants 
Y  a  call  option  on  the  same  stock  for  $106,  exercisable  any  time 
prior  to  February  1,  1995.  Y  pays  X  a  premium  of  $10  for  the  call 
option.  At  the  time  X  grants  Y  the  call  option,  there  is  no  substan- 
tial certainty  that  Y  will  exercise  the  option.  Under  these  facts,  X's 
net  investment  in  the  transaction  comprised  of  the  stock  purchase 
and  the  granting  of  the  option  would  be  $90  (i.e.,  the  $100  paid  for 
the  stock  minus  the  $10  received  for  granting  the  option).  X's  re- 
turn on  that  investment  will  be  $16  if  Y  exercises  the  call  option 
(the  excess  of  $106  of  sales  proceeds  over  the  net  investment  of 
$90).  However,  if  Y  does  not  exercise  the  option,  X's  return  will  be 
the  difference  between  $90  and  the  value  of  the  stock  on  February 
1,  1995.  The  transaction  consisting  of  the  stock  purchase  and  the 
grant  of  the  option  is  one  in  which  X  takes  on  a  risk  not  typical 
of  a  lender  and  is  not  a  conversion  transaction. 

Effective  Date 

The  provision  is  effective  for  conversion  transactions  entered  into 
after  April  30,  1993. 

b.  Repeal  of  certain  exceptions  to  the  market  discount 
rules  (sec.  14206(b)  of  the  bill  and  sees.  1276,  1277, 
1278  of  the  Code) 

Present  Law 

Generally,  a  market  discoiint  bond  is  a  bond  that  is  acquired  for 
a  price  that  is  less  than  the  principal  amount  of  the  bond.^^  Market 
discount  generally  arises  when  the  value  of  a  debt  obligation  de- 
clines after  issuance  (typically,  because  of  an  increase  in  prevailing 
interest  rates  or  a  decline  in  the  credit-worthiness  of  the  borrower). 

Gain  on  the  disposition  of  a  market  discount  bond  generally  must 
be  recognized  as  ordinary  income  to  the  extent  of  the  market  dis- 
count that  has  accrued.  This  ordinary  income  rule,  however,  does 
not  apply  to  tax-exempt  obHgations  or  to  market  discount  bonds  is- 
sued on  or  before  July  18,  1984.  Under  current  law,  income  attrib- 
utable to  accrued  market  discount  on  tax-exempt  bonds  is  not  tax- 
exempt  but  is  taxable  as  capital  gain  if  the  bond  is  held  as  a  cap- 
ital asset. 

Reasons  for  Change 

The  committee  is  concerned  about  taxpayers  being  able  to  pur- 
chase market  discount  bonds  as  a  means  of  converting  returns  on 
investments  that  are  in  the  nature  of  interest  on  debt  to  capital 
gains.  The  committee  therefore  beheves  that  the  market  discount 


^^Or,  in  the  case  of  a  bond  issued  with  original  issue  discount  (OID),  a  price  that  is  less  than 
the  amovint  of  the  issue  price  plus  accrued  OID. 
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rule  should  apply  to  tax-exempt  bonds  and  to  all  taxable  bonds,  re- 
gardless of  whether  they  were  issued  after  July  18,  1984. 

Explanation  of  Provision 

The  bill  extends  the  ordinary  income  rule  to  tax-exempt  obliga- 
tions and  to  market  discount  bonds  issued  on  or  before  July  18, 
1984.  Thus,  gain  on  the  disposition  of  a  tax-exempt  obligation  or 
any  other  market  discount  bond  that  is  acquired  for  a  price  that 
is  less  than  the  principal  amount  of  the  bond  generally  will  be 
treated  as  ordinary  income  (instead  of  capital  gain)  to  the  extent 
of  accrued  market  discount. 

^         Effective  Date 

The  provision  is  effective  for  bonds  purchased  after  April  30, 
1993.  Thus,  current  owners  of  tax-exempt  bonds  and  other  market 
discount  bonds  issued  on  or  before  July  18,  1984,  will  not  be  re- 
quired to  treat  accrued  market  discoimt  as  ordinary  income,  if  they 
acquired  their  bonds  before  May  1,  1993. 

c.  Accrual  of  income  by  holders  of  stripped  preferred 
stock  (sec.  14206(c)  of  the  bill  and  sec.  305  of  the  , 
Code)  I 

Present  Law  i 

In  general,  if  a  bond  is  issued  at  a  price  approximately  equal  to  \ 
its  redemption  price  at  maturity,  the  expected  return  to  the  holder 
of  the  bond  is  in  the  form  of  periodic  interest  pajonents.  In  the  case 
of  original  issue  discount  ("OID")  bonds,  however,  the  issue  price  j 
is  below  the  redemption  price,  and  the  holder  receives  part  or  all 
of  his  expected  return  in  the  form  of  price  appreciation.  The  dif- 
ference between  the  issue  price  and  the  redemption  price  is  the 
OID,  and  a  portion  of  the  OID  is  required  to  be  accrued  and  in-  | 
eluded  in  the  income  of  the  holder  annually.  Similarly,  for  certain 
preferred  stock  that  is  issued  at  a  discoimt  from  its  redemption 
price,  a  portion  of  the  redemption  premium  must  be  included  in  in- 
come annually. 

A  stripped  bond  (i.e.,  a  bond  issued  with  interest  coupons  some 
of  which  are  subsequently  "stripped"  so  that  the  ownership  of  the 
bond  is  separated  from  the  ownership  of  the  interest  coupons)  gen- 
erally is  treated  as  a  bond  issued  with  OID  equal  to  (1)  the  stated 
redemption  price  of  the  bond  at  maturity  minus  (2)  the  amount 
paid  for  the  stripped  bond. 

If  preferred  stock  is  stripped  of  some  of  its  dividend  rights,  how- 
ever, the  stripped  stock  is  not  subject  to  the  rules  that  apply  to 
stripped  bonds  or  to  the  rules  that  apply  to  bonds  and  certadn  pre-  > 
ferred  stock  issued  at  a  discount.  | 

i  ^  Reasons  for  Change 

The  committee  believes  that  the  purchaser  of  stripped  preferred 
stock  may,  in  effect,  be  purchasing  at  a  discount  the  right  to  a  fixed 
amount  payable  at  a  future  date.  The  committee  is  concerned  that 
taxpayers  may  purchase  stripped  preferred  stock  as  a  means  of 
converting  ordinary  income  to  capital  gains.  Therefore,  imder  these 
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circxunstances,  the  committee  believes  that  the  rules  that  apply  to 
stripped  bonds  provide  the  appropriate  tax  treatment. 

Explanation  of  Provision 

The  bill  treats  the  purchaser  of  stripped  preferred  stock  (and  a 
person  who  strips  preferred  stock  and  disposes  of  the  stripped  divi- 
dend rights)  in  generally  the  same  way  that  the  piirchaser  of  a 
stripped  bond  would  be  treated  iinder  the  OID  rules.  Thus, 
stripped  stock  is  treated  like  a  bond  issued  with  OID  equal  to  (1) 
the  stated  redemption  price  of  the  stock  minus  (2)  the  amoimt  paid 
for  the  stock.  The  discoiint  accrued  under  the  provision  is  treated 
as  ordinary  income  and  not  as  interest  or  dividends. 

Stripped  preferred  stock  is  defined  as  any  preferred  stock  where 
the  ownership  of  the  stock  has  been  separated  from  the  right  to  re- 
ceive any  dividend  that  has  not  yet  become  payable.  The  provision 
appUes  to  stock  that  is  limited  and  preferred  as  to  dividends,  does 
not  participate  in  corporate  growth  to  any  significant  extent,  and 
has  a  fixed  redemption  price. 

No  inference  is  intended  as  to  the  treatment  of  stripped  preferred 
stock  for  tax  purposes  with  respect  to  any  issues  not  directly  ad- 
dressed by  this  legislation,  including  the  availability  of  the  divi- 
dends received  deduction  to  a  holder  of  dividends  stripped  from 
preferred  stock,  the  allocation  of  basis  by  the  creator  of  stripped 
preferred  stock,  or  the  proper  characterization  of  a  purported  sale 
of  stripped  dividend  rights. 

Effective  Date 

The  bill  is  effective  for  stripped  stock  that  is  purchased  after 
April  30,  1993. 

d.  Treatment  of  net  capital  gains  as  investment  in- 
come (sec.  14206(d)  of  the  bill  and  sec.  163(d)  of  the 
Code) 

Present  Law 

In  the  case  of  a  taxpayer  other  than  a  corporation,  deductions  for 
interest  on  indebtedness  that  is  allocable  to  property  held  for  in- 
vestment ("investment  interest")  are  limited  to  the  taxpayer's  net 
investment  income  for  the  taxable  year.  Disallowed  investment  in- 
terest is  carried  forward  to  the  next  taxable  year.  Investment  in- 
come includes  gross  income  (other  than  gain  on  disposition)  from 
property  held  for  investment  and  any  net  gain  attributable  to  the 
disposition  of  property  held  for  investment. 

Investment  interest  that  is  allowable  is  deductible  against  in- 
come taxable  at  ordinary  income  rates.  The  net  capital  gain  (i.e., 
net  long-term  capital  gain  less  net  short-term  capital  loss)  of  a 
noncorporate  taxpayer  is  taxed  at  a  maximum  rate  of  28  percent. 

Prior  to  1986,  when  a  significant  rate  differential  existed  be- 
tween long-term  capital  gains  and  ordinary  income,  long-term  cap- 
ital gains  were  not  included  in  investment  income  for  purposes  of 
computing  the  investment  interest  limitation. 
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Reasons  for  Change 

The  committee  believes  it  is  inappropriate  for  a  taxpayer  who 
recognizes  long  term  capital  gain  taxable  at  favorable  rate  to  be 
able  to  use  that  gain  to  deduct  otherwise  non-deductible  invest- 
ment interest  against  ordinary  income.  Because  the  bill  increases 
the  rate  differential  between  ordinary  income  and  the  net  capital 
gains  rate,  the  possibility  of  such  inappropriate  rate  arbitrage  is  in- 
creased. The  committee  believes  that  the  opportunities  for  this  type 
of  rate  conversion  should  be  reduced. 

Explanation  of  Provision 

The  bill  generally  excludes  net  capital  gain  attributable  to  the 
disposition  of  property  held  for  investment  from  investment  income 
for  purposes  of  computing  the  investment  interest  limitation.  A  tax- 
payer, however,  can  elect  to  include  so  much  of  his  net  capital  gain 
in  investment  income  as  the  taxpayer  chooses  if  he  also  reduces  the 
amount  of  net  capital  gain  eligible  for  the  28-percent  maximum 
capital  gains  rate  by  the  same  amount. 

-         Effective  Date 

The  provision  is  effective  for  taxable  years  beginning  after  De- 
cember 31,  1992. 

e.  Definition  of  "substantially  appreciated'*  inventory 
(sec.  14206(e)  of  the  bill  and  sec.  751(d)  of  the 
Code) 

Present  Law 

Under  present  law,  amounts  received  by  a  partner  in  exchange 
for  his  interest  in  a  partnership  are  treated  as  ordinary  income  to 
the  extent  they  are  attributable  to  substantially  appreciated  inven- 
tory of  the  partnership.  In  addition,  distributions  by  a  partnership 
in  which  a  partner  receives  substantially  appreciated  inventory  in 
exchange  for  his  interest  in  certain  other  partnership  property  (or 
receives  certain  other  property  in  exchange  for  substantially  appre- 
ciated inventory)  are  treated  as  a  taxable  sale  or  exchange  of  prop- 
erty, rather  than  as  a  nontaxable  distribution. 

For  these  purposes,  inventory  is  treated  as  substantially  appre- 
ciated if  the  value  of  the  partnership's  inventory  exceeds  both  120 
percent  of  its  adjusted  basis  and  10  percent  of  the  value  of  all  part- 
nership property  (other  than  money). 

Reasons  for  Change 

The  committee  believes  that  the  10-percent  exception  creates  op- 
portunities for  avoidance  of  the  appreciated  inventory  rule  through 
the  manipulation  of  the  partnership's  gross  assets.  The  committee 
also  believes  that  disregarding  inventory  that  is  acquired  prin- 
cipally to  avoid  the  appreciated  inventory  rule  is  necessary  to  pre- 
vent circumvention  of  the  rule. 
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Explanation  of  Provision 

The  bill  eliminates  the  requirement  that  the  partnership's  inven- 
tory exceed  10  percent  of  the  value  of  all  partnership  property  in 
order  to  be  substantially  appreciated.  Thus,  if  the  partnership's  in- 
ventory is  worth  more  than  120  percent  of  its  adjusted  basis,  the 
inventory  is  treated  as  substantially  appreciated.  In  addition,  any 
inventory  property  acquired  with  a  principal  purpose  to  reduce  the 
appreciation  to  less  than  120  percent  in  order  to  avoid  ordinary  in- 
come treatment  will  be  disregarded  in  applying  the  120-percent 
test. 

Effective  Date 

The  provision  applies  to  sales,  exchanges,  and  distributions  after 
April  30,  1993. 

3.  Repeal  health  insurance  wage  base  cap  (sec.  14207  of  the 
bill  and  sec.  3121(x)  of  the  Code) 

Present  Law  -      ^  - 

As  part  of  the  Federal  Insurance  Contributions  Act  (FICA),  a  tax 
is  imposed  on  employees  and  employers  up  to  a  maximum  amount 
of  employee  wages.  The  tax  is  comprised  of  two  parts:  old-age,  sur- 
vivor, and  disability  insurance  (OASDI)  and  Medicare  hospital  in- 
surance (HI).  For  wages  paid  in  1993  to  covered  employees,  the  HI 
tax  rate  is  1.45  percent  on  both  the  employer  and  the  employee  on 
the  first  $135,000  of  wages  and  the  OASDI  tax  rate  is  6.2  percent 
on  both  the  employer  and  the  employee  on  the  first  $57,600  of 
wages. 

Under  the  Self-Employment  Contributions  Act  of  1954  (SECA),  a 
tax  is  imposed  on  an  individual's  self-employment  income.  The  self- 
employment  tax  rate  is  the  same  as  the  total  rate  for  employers 
and  employees  (i.e.,  2.9  percent  for  HI  and  12.40  percent  for 
OASDI).  For  1993,  the  HI  tax  is  appHed  to  the  first  $135,000  of 
self-employment  income  and  the  OASDI  tax  is  applied  to  the  first 
$57,600  self-emplo3anent  income.  In  general,  the  tax  is  reduced  to 
the  extent  that  the  individual  had  wages  for  which  emplo3mient 
taxes  were  withheld  during  the  year. 

The  cap  on  wages  and  self-employment  income  subject  to  FICA 
and  SECA  taxes  is  indexed  to  changes  in  the  average  wages  in  the 
economy. 

Reasons  for  Change 

The  committee  believes  that  eliminating  the  cap  on  wages  and 
self-employment  income  subject  to  the  HI  tax  will  increase  the  pro- 
gressivity  of  the  tax  system.  In  addition,  the  increased  revenues 
will  provide  necessary  funding  for  the  Hospital  Insurance  Trust 
Fimd  and  will  enhance  its  long-term  solvency. 

Explanation  of  Provision 

The  bill  repeals  the  dollar  limit  on  wages  and  self-employment 
income  subject  to  HI  taxes. 
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Effective  Date 

The  provision  is  effective  for  wages  and  income  received  after  De- 
cember 31,  1993. 

4.  Reinstate  top  estate  and  gift  tax  rates  at  53  percent  and 
55  percent  (sec.  14208  of  the  bill  and  sec.  2001  of  the 
Code)  I 

Present  Law  S 

A  Federal  gift  tax  is  imposed  on  transfers  by  gift  during  life  and 
a  Federal  estate  tax  is  imposed  on  transfers  at  death.  The  Federal 
estate  and  gift  taxes  are  imified,  so  that  a  single  graduated  rate 
schedule  is  applied  to  an  individual's  cumulative  gifts  and  be-  , 
quests.  For  decedents  dying  (or  gifts  made)  after  1992,  the  estate  I 
and  gift  tax  rates  begin  at  18  percent  on  the  first  $10,000  of  tax- 
able transfers  and  reach  a  maximum  of  50  percent  on  taxable 
transfers  over  $2.5  million.  Previously,  for  the  nine-year  period  be- 
ginning after  1983  and  ending  before  1993,  two  additional  brackets  j 
applied  at  the  top  of  the  rate  schedule:  a  rate  of  53  percent  on  tax- 
able transfers  exceeding  $2.5  million  and  below  $3  million,  and  a 
maximum  marginal  tax  rate  of  55  percent  on  taxable  transfers  ex- 
ceeding $3  million.  The  generation-skipping  transfer  tax  is  com- 
puted by  reference  to  the  maximum  Federal  estate  tax  rate  (sec.  ; 
2641). 

In  order  to  phase  out  the  benefit  of  the  graduated  brackets  and 
unified  credit,  the  estate  and  gift  tax  is  increased  by  five  percent 
on  cumulative  taxable  transfers  between  $10  million  and 
$18,340,000,  for  decedents  dying  and  gifts  made  after  1992.  (Prior  I 
to  1993,  this  phase  out  of  the  graduated  rates  and  unified  credit 
applied  to  cumulative  taxable  transfers  between  $10  million  and 
$21,040,000.)  , 

T        Reasons  for  Change 

To  raise  revenue  to  address  the  Federal  deficit,  to  improve  tax 
equity,  and  to  make  the  tax  system  more  progressive,  the  commit- 
tee believes  that  the  top  two  estate  and  gift  tax  rates  which  expired 
at  the  end  of  1992  should  be  reinstated.  ' 

Explanation  of  Provision 

The  bill  provides  that,  for  taxable  transfers  over  $2.5  million  but 
not  over  $3  million,  the  estate  and  gift  tax  rate  is  53  percent.  For 
taxable  transfers  over  $3  million,  the  estate  and  gift  tax  rate  is  55 
percent.  The  phase  out  of  the  graduated  rates  and  unified  credit 
applies  with  respect  to  cumulative  taxable  transfers  between  $10  i 
million  and  $21,040,000.  Also,  since  the  generation-skipping  trans-  | 
fer  tax  is  computed  by  reference  to  the  maximum  Federal  estate 
tax  rate,  the  rate  of  tax  on  generation-skipping  transfers  under  the 
bill  is  55  percent. 

Effective  Date 

The  provision  is  effective  for  decedents  dying,  gifts  made,  and 
generation  skipping  transfers  occurring  after  December  31,  1992. 
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5.  Reduce  deductible  portion  of  business  meals  and  enter- 

tainment expenses  to  50  percent  (sec.  14209  of  the  bill 
and  sec.  274(n)  of  the  Code) 

Present  Law 

In  genercjL,  a  taxpayer  is  permitted  a  deduction  for  all  ordinary 
and  necessary  expenses  paid  or  incurred  during  the  taxable  year  in 
carrying  on  any  trade  or  business  and,  in  the  case  of  an  individual, 
for  the  production  of  income.  No  deduction  generally  is  allowed  for 
personal,  living,  or  family  expenses. 

Meal  and  entertainment  expenses  incurred  for  business  or  in- 
vestment reasons  are  deductible  if  certain  legal  and  substantiation 
requirements  are  met.  The  amount  of  the  deduction  generally  is 
limited  to  80  percent  of  the  expense  that  meets  these  requirements. 
No  deduction  is  allowed,  however,  for  meal  or  beverage  expenses 
that  are  lavish  or  extravagant  imder  the  circumstances. 

Reasons  for  Change 

Generally,  some  portion  of  business  meal  and  entertainment  ex- 
penses represent  personal  consumption  (even  if  the  expenses  serve 
a  legitimate  business  purpose).  The  committee  believes  that  denial 
of  some  part  of  the  deduction  is  appropriate  as  a  proxy  for  income 
inclusion  of  the  consumption  element  of  the  meal  or  entertainment. 
The  committee  believes  that  increasing  the  portion  of  such  ex- 
penses for  which  a  deduction  is  denied  is  appropriate  in  the  context 
of  deficit-reduction  legislation. 

Explanation  of  Provision 

The  bill  reduces  the  deductible  portion  of  otherwise  allowable 
business  meals  and  entertainment  expenses  from  80  percent  to  50 
percent. 

Effective  Date 

The  provision  is  effective  for  taxable  years  beginning  after  De- 
cember 31,  1993. 

6.  Deny  deduction  for  club  dues  (sec.  14210  of  the  bill  and 

sec.  274(a)  of  the  Code) 

Present  Law 

No  deduction  is  permitted  for  club  dues  xmless  the  taxpayer  es- 
tablishes that  his  or  her  use  of  the  club  was  primarily  for  the  fur- 
therance of  the  taxpayer's  trade  or  business  and  the  specific  ex- 
pense was  directly  related  to  the  active  conduct  of  that  trade  or 
business  (Code  sec.  274(a)).  No  deduction  is  permitted  for  an  initi- 
ation or  similar  fee  that  is  payable  only  upon  joining  a  club  if  the 
useful  life  of  the  fee  extends  over  more  than  one  year.  Such  initial 
fees  are  nondeductible  capital  expenditures.^^ 


Kenneth  D.  Smith,  24  TCM  899  (1965). 


Reasons  for  Change 

Under  present  law,  taxpayers  can  obtain  a  tax  deduction  for  dues 
for  a  club  (such  as  a  country  club)  with  respect  to  which  some  ele- 
ment of  personal  pleasure  and  enjoyment  is  present.  The  commit- 
tee believes  that  it  is  inappropriate  to  permit  a  deduction  for  such 
expenditures.  Denying  a  deduction  for  club  dues  also  simplifies 
present  law,  in  that  a  strict  nondeductibility  rule  is  easier  to  com- 
ply with  than  the  present-law  rule  requiring  an  assessment  of  the 
primary  purpose  of  the  use  of  the  club. 

Explanation  of  Provision 

Under  the  bill,  no  deduction  is  permitted  for  club  dues.  This  rule 
applies  to  all  types  of  clubs  (other  than  those  exempted  below),  in- 
cluding business,  social,  athletic,  luncheon,  and  sporting  clubs.  Spe- 
cific business  expenses  (e.g.,  meals)  incurred  at  a  club  are  deduct- 
ible only  to  the  extent  they  otherwise  satisfy  the  standards  for  de- 
ductibility. 

Dues  for  airline  and  hotel  clubs  are  not  subject  to  the  deduction 
disallowance. 

Effective  Date 

The  provision  is  effective  for  taxable  years  beginning  after  De- 
cember 31,  1993. 

7.  Deny  deduction  for  executive  pay  over  $1  million  (sec. 
14211  of  the  bill  and  sec.  162  of  the  Code) 

Present  Law 

The  gross  income  of  an  employee  includes  any  compensation  re- 
ceived for  services  rendered.  An  employer  is  allowed  a  correspond- 
ing deduction  for  reasonable  salaries  and  other  compensation. 
Whether  compensation  is  reasonable  is  determined  on  a  case-by- 
case  basis.  However,  the  reasonableness  standard  has  been  used 
primarily  to  limit  pajmaents  by  closely-held  companies  where  non- 
deductible dividends  may  be  disguised  as  deductible  compensation. 

Reasons  for  Change 

Recently,  the  amount  of  compensation  received  by  corporate  ex- 
ecutives has  been  the  subject  of  scrutiny  and  criticism.  The  com- 
mittee believes  that  excessive  compensation  will  be  reduced  if  the 
deduction  for  compensation  (other  than  performance-based  com- 
pensation) paid  to  the  top  executives  of  publicly  held  corporations 
is  limited  to  $1  million  per  year. 

Explanation  of  Provision 

In  general 

Under  the  provision,  for  purposes  of  the  regular  income  tax  and 
the  alternative  minimum  tax,  the  otherwise  allowable  deduction  for 
compensation  paid  or  accrued  with  respect  to  a  covered  employee 
of  a  publicly  held  corporation  is  limited  to  no  more  than  $1  million 
per  year. 
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Definition  of  publicly  held  corporation 

For  this  purpose,  a  corporation  is  treated  as  publicly  held  if  the 
corporation  has  a  class  of  common  equity  securities  that  is  required 
to  be  registered  imder  section  12  of  the  Securities  Exchange  Act  of 
1934.  In  general,  the  Securities  Exchange  Act  requires  a  corpora- 
tion to  register  its  common  equity  securities  under  section  12  if  (1) 
the  seciuities  are  listed  on  a  national  securities  exchange  or  (2)  the 
corporation  has  $5  million  or  more  of  assets  and  500  or  more  hold- 
ers of  such  securities.  A  corporation  is  not  considered  to  be  publicly 
held  under  the  bill  if  registration  of  its  equity  securities  is  vol- 
untary, for  example,  if  a  corporation  that  otherwise  is  not  required 
to  register  its  equity  securities  but  does  so  in  order  to  take  advan- 
tage of  other  procedures  with  regard  to  public  offerings  of  debt  se- 
curities. 

Covered  employees 

Covered  employees  are  defined  by  reference  to  the  Securities  and 
Exchange  Commission  (SEC)  rules  governing  disclosure  of  execu- 
tive compensation.  Thus,  with  respect  to  a  taxable  year,  a  person 
is  a  covered  employee  if  (1)  as  of  the  close  the  taxable  year  the  em- 
ployee is  the  chief  executive  officer  of  the  corporation  (or  an  indi- 
vidual acting  in  such  capacity)  or  (2)  the  employee's  total  com- 
pensation is  required  to  be  reported  for  the  taxable  year  under  the 
Securities  Exchange  Act  of  1934  because  the  employee  is  one  of  the 
four  highest  compensated  officers  for  the  taxable  year  (other  than 
the  chief  executive  officer). 

Compensation  subject  to  the  deduction  limitation 

In  general 

Unless  specifically  excluded,  the  deduction  limitation  applies  to 
all  remuneration  for  services,  including  cash  and  the  cash  value  of 
all  remuneration  (including  benefits)  paid  in  a  medium  other  than 
cash.  If  an  individual  is  a  covered  employee  for  a  taxable  year,  the 
deduction  limitation  applies  to  all  compensation  not  explicitly  ex- 
cluded from  the  deduction  limitation,  regardless  of  whether  the 
compensation  is  for  services  as  a  covered  employee.  The  $1  million 
cap  is  reduced  by  excess  parachute  payments  (as  defined  in  sec. 
280G)  that  are  not  deductible  by  the  corporation. 

The  deduction  limitation  applies  when  the  deduction  would  oth- 
erwise be  taken.  Thus,  for  example,  in  the  case  of  a  nonqualified 
stock  option,  the  deduction  is  normally  taken  in  the  year  the  option 
is  exercised,  even  though  the  option  was  granted  with  respect  to 
services  performed  in  a  prior  year.^^ 

Certain  types  of  compensation  are  not  subject  to  the  deduction 
limit  and  are  not  taken  into  account  in  determining  whether  other 
compensation  exceeds  $1  million.  The  following  types  of  compensa- 
tion are  not  taken  into  account:  (1)  remuneration  payable  on  a  com- 
mission basis;  (2)  remuneration  payable  solely  on  account  of  the  at- 
tainment of  one  or  more  performance  goals  if  certain  independent 
director  and  shareholder  approval  requirements  are  met;  (3)  pay- 


2^  Of  course,  if  at  the  time  the  options  are  exercised  the  executive  is  no  longer  a  covered  em- 
ployee, then  the  deduction  limitation  wovild  not  apply. 
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merits  to  a  tax-qualified  retirement  plan  (including  salary  reduction 
contributions),  (4)  amounts  that  are  excludable  from  the  executive's 
gross  income  (such  as  employer-provided  health  benefits  and  mis- 
cellsmeous  fringe  benefits  (sec.  132)),  and  (5)  any  remuneration 
payable  under  a  written  binding  contract  which  was  in  effect  on 
February  17,  1993,  and  all  times  thereafter  before  such  remunera- 
tion was  paid  and  which  was  not  modified  thereafter  in  any  mate- 
rial respect  before  such  remuneration  was  paid. 

Commissions 

In  order  to  qualify  for  the  exception  for  compensation  paid  in  the 
form  of  commissions,  the  commission  must  be  payable  solely  on  ac- 
coimt  of  income  generated  directly  by  the  individual  performance 
of  the  executive  receiving  such  compensation.  Thus,  for  example, 
compensation  that  equals  a  percentage  of  sales  made  by  the  execu- 
tive or  a  percentage  of  business  that  is  directly  attributable  to  the 
executive  qualifies  for  the  exception.  Remimeration  will  not  fail  to 
be  attributable  directly  to  the  executive  merely  because  in  generat- 
ing the  income  the  executive  utilizes  support  services,  such  as  sec- 
retarial or  research  services.  However,  if  compensation  is  paid  on 
account  of  broader  performance  standards,  such  as  income  pro- 
duced by  a  business  unit  of  the  corporation,  the  compensation 
would  not  qualify  for  the  exception  because  it  would  not  be  paid 
with  regard  to  income  that  is  directly  attributable  to  the  individual 
executive. 

Other  performance-based  compensation 

Compensation  qualifies  for  the  exception  for  performance-based 
compensation  only  if  (1)  it  is  paid  solely  on  account  of  the  attain- 
ment of  one  or  more  performance  goals,  (2)  the  performance  goals 
are  established  by  a  compensation  committee  consisting  solely  of 
two  or  more  independent  directors,  (3)  the  material  terms  under 
which  the  compensation  is  to  be  paid,  including  the  performance 
goals,  are  disclosed  to  and  approved  by  the  shareholders  in  a  sepa- 
rate vote  prior  to  payment,  and  (4)  prior  to  pa3mient,  the  compensa- 
tion committee  certifies  that  the  performance  goals  and  any  other 
material  terms  were  in  fact  satisfied  by  the  executive.  Compensa- 
tion does  not  qualify  for  the  performance-based  exception  if  the  ex- 
ecutive has  a  right  to  receive  the  compensation  notwithstanding 
the  failure  of  the  compensation  committee  to  certify  attainment  of 
the  performance  goal  or  without  shareholder  approval.  It  is  in- 
tended that  what  constitutes  a  performance  goal  will  be  broadly  de- 
fined, and  will  include,  for  example,  any  performance  standard  that 
is  applied  to  the  individual  executive,  a  business  unit  (e.g.,  a  divi- 
sion or  a  line  of  business),  or  the  corporation  as  a  whole. 

Stock  options  or  other  stock  appreciation  rights  generally  are  to 
be  treated  as  meeting  the  exception  for  performance-based  com- 
pensation, provided  that  the  requirements  for  independent  director 
and  shareholder  approval  are  met  (without  the  need  for  certifi- 
cation that  the  performance  standards  have  been  met),  because  the 
amount  of  compensation  paid  to  the  executive  is  based  on  an  in- 
crease in  the  corporation's  stock  price.  This  does  not  apply,  how- 
ever, to  stock-based  compensation  that  are  dependent  on  factors 
other  than  corporate  performance.  For  example,  if  a  stock  option  is 
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granted  to  an  executive  with  an  exercise  price  that  is  less  than  the 
current  fair  market  value  of  the  stock  at  the  time  of  grant,  then 
the  executive  has  the  right  to  receive  compensation  on  the  exercise 
of  the  option  even  if  the  stock  price  decreases  or  stays  the  same. 
Thus,  stock  options  that  are  granted  with  an  exercise  price  that  is 
less  than  the  fair  market  value  of  the  stock  at  the  time  of  grant 
do  not  meet  the  requirements  for  performance-based  compensation. 
Similarly,  if  the  executive  is  otherwise  protected  from  decreases  in 
the  value  of  the  stock  (such  as  through  repricing),  the  compensa- 
tion is  not  performance-based. 

In  contrast  to  options  or  other  stock  appreciation  rights,  grants 
of  restricted  stock  are  not  inherently  performance-based  because 
the  executive  may  receive  compensation  even  if  the  stock  price  de- 
creases or  stays  the  same.  Thus,  a  grant  of  restricted  stock  is  like 
cash  compensation  and  it  cannot  satisfy  the  definition  of  perform- 
ance-based compensation  unless  the  grant  or  vesting  of  the  re- 
stricted stock  is  based  upon  the  attainment  of  a  performance  go^. 

For  piorposes  of  this  exemption,  a  director  is  considered  inde- 
pendent if  he  or  she  is  not  a  current  employee  of  the  corporation 
(or  related  entities),  is  not  a  former  employer  of  the  corporation  (or 
related  entities)  who  is  receiving  compensation  for  prior  services, 
was  not  an  officer  of  the  corporation  (or  related  entities)  at  any 
time,  and  is  not  currently  receiving  compensation  for  services  in 
any  capacity  other  than  as  a  director  (e.g.,  for  services  as  a  consult- 
ant). 

In  order  to  meet  the  shareholder  approval  requirement,  the  ma- 
terial terms  imder  which  the  compensation  is  to  be  paid  must  be 
disclosed.  In  general,  this  means  that  the  terms  must  be  disclosed 
in  such  a  manner  so  that  a  third  party  unfamiliar  with  the  com- 
pensation arrangement  could  determine  the  maximum  potential 
amount  of  compensation  that  could  be  paid  or  the  formula  under 
which  such  compensation  could  be  paid.  Thus,  for  example,  disclo- 
sure to  the  shareholders  would  be  adequate  if  the  disclosure  pro- 
vided that  an  executive  would  receive  $x  of  compensation  when  the 
corporation's  return  on  equity  exceeds  a  specified  amoimt.  If  stock 
options  are  being  granted,  disclosure  would  be  adequate  if  the 
shareholders  were  informed  of  the  maximum  number  of  shares  to 
be  awarded  to  the  executive,  the  option  price,  and  any  other  condi- 
tions or  restrictions,  including  the  period  over  which  the  options 
are  exercisable,  to  be  placed  on  the  stock.  In  addition,  disclosure 
would  be  adequate  if  the  shareholders  were  informed  that  the  exec- 
utive will  receive  $y  of  compensation  based  upon  the  attainment  of 
any  one  in  a  series  of  performance  goals.  In  contrast,  disclosure 
would  not  be  adequate  if  the  shareholders  merely  were  informed 
that  the  compensation  committee  could  award  the  executive  $z  at 
its  discretion. 

The  shareholder  approval  requirement  is  met  if,  after  disclosure 
of  material  terms,  the  compensation  is  approved  by  a  majority  of 
shares  voting  in  a  separate  vote. 

In  the  case  of  compensation  paid  pursuant  to  a  plan,  the  share- 
holder approval  requirement  is  satisfied  if  the  shareholders  ap- 
prove the  general  terms  of  the  plan  and  the  class  of  executives  to 
which  it  applies.  Further  shareholder  approval  of  payments  imder 
the  plan  is  not  required  after  the  plan  has  been  approved.  Of 
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course,  if  there  are  material  changes  to  the  plan  shareholder  ap- 
proval must  be  obtained  again  in  order  for  the  exception  to  apply 
to  payments  under  the  modified  plan. 

In  the  case  of  a  privately  held  company  that  becomes  publicly 
held,  the  prospectus  is  subject  to  the  rules  similar  to  those  applica- 
ble to  publicly  held  companies.  Thus,  in  cases  where  there  has  been 
disclose  that  would  satisfy  the  rules  described  above,  persons  who 
buy  shares  will  be  aware  of  existing  compensation  arrangements. 
No  further  shareholder  approval  is  required  of  compensation  ar- 
rangements existing  prior  to  the  time  the  company  became  public 
unless  there  is  a  material  modification  of  such  arrangements. 

Compensation  payable  under  a  binding  contract 

The  exception  for  remimeration  paid  pursuant  to  a  binding  writ- 
ten contract  ceases  to  apply  to  amounts  paid  after  there  has  been 
a  material  modification  to  the  terms  of  the  contract.  The  exception 
applies  only  if  there  is  a  binding  contract  between  the  corporation 
and  the  covered  employee.  Thus,  for  example,  the  exception  does 
not  apply  to  pa3nnents  made  pursuant  to  an  existing  stock  option 
plan  in  the  case  of  executives  who,  on  February  17,  1993,  were  not 
participants  in  the  plan. 


The  provision  applies  to  compensation  that  is  otherwise  deduct- 
ible by  the  corporation  in  a  taxable  year  beginning  on  or  after  Jan- 
uary 1,  1994. 

8.  Reduce  compensation  taken  into  account  for  qualified  re- 
tirement plan  purposes  (sec.  14212  of  the  bill  and  sees. 
401(a)(17),  404(1),  408(k),  and  505(b)(7)  of  the  Code) 


Under  present  law,  the  amount  of  a  participant's  compensation 
that  can  be  taken  into  account  xmder  a  tax-qualified  pension  plan 
is  limited  (sec.  401(a)(17)).  This  limit  on  includible  compensation  is 
$235,840  for  1993,  and  is  adjusted  annually  for  inflation.  The  limit 
applies  for  determining  the  amount  of  the  employer's  deduction  for 
contributions  to  the  plan  as  well  as  for  determining  the  amount  of 
the  participant's  benefits. 


The  limit  on  compensation  taken  into  accoimt  under  a  qualified 
pension  plan  was  originally  intended  to  ensure  that  reductions  in 
the  maximum  contributions  or  benefits  under  a  plan  (for  example, 
by  reason  of  a  reduction  in  the  limit  on  contributions  and  benefits 
xmder  a  qualified  plan)  did  not  reduce  the  contributions  or  benefits 
of  low-  and  middle-income  employees.  In  practice,  this  limit  serves 
as  a  useful  backstop  to  the  nondiscrimination  requirements  appli- 
cable to  qualified  plans.  By  limiting  the  compensation  taken  into 
account  xmder  a  plan,  an  employer  is  deemed  to  be  providing  great- 
er benefits  as  a  percentage  of  pay  to  an  employee  with  compensa- 
tion in  excess  of  the  cap  than  would  be  the  case  if  all  of  the  employ- 
ee's compensation  were  taken  into  accoxmt.  The  nondiscrimination 
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rules  then  require  that  rank-and-file  employees  be  entitled  to  bene- 
fits that  are  a  larger  percentage  of  their  pay. 

The  committee  believes  that  the  goal  of  reducing  the  extent  to 
which  employers  discriminate  in  the  provision  of  pension  benefits 
in  favor  of  highly  compensated  employees  can  be  better  served  by 
reducing  further  the  compensation  taken  into  accoimt  under  quali- 
fied plans. 

Explanation  of  Provision 

Under  the  provision,  the  limit  on  compensation  taken  into  ac- 
coimt  under  a  qualified  plan  (sec.  401(a)(17))  is  reduced  to 
$150,000.  As  imder  present  law,  this  limit  is  indexed  for  cost-of-liv- 
ing adjustments  on  an  annual  basis.  Corresponding  changes  also 
are  made  to  other  provisions  (sees.  404(1),  408(k)(3)(C),  (6)(D)(ii), 
and  (8),  and  505(b)(7))  that  take  into  account  the  section  401(a)(17) 
limit. 

Effective  Date 

The  provision  is  effective  for  benefits  accruing  in  plan  years  be- 
ginning after  December  31,  1993.  Benefits  accrued  prior  to  the  ef- 
fective date  for  compensation  in  excess  of  the  reduced  limit  are 
grandfathered. 

9.  Deduction  for  moving  expenses  for  meals  and  real  estate 
expenses  (sec.  14213  of  the  bill  and  sec.  217  of  the  Code) 

Present  law 

An  employee  or  self-employed  uidi\'idual  may  claim  a  deduction 
fi'om  gross  income  for  certain  expenses  incurred  as  a  result  of  mov- 
ing to  a  new  residence  in  connection  with  beginning  work  at  a  new 
location  (sec.  217)  if  the  taxpayer's  new  job  is  at  least  35  miles  fur- 
ther from  his  former  residence  than  was  his  former  job  (or  at  least 
35  miles  ft-om  his  former  residence,  if  he  has  no  former  place  of 
work).  The  deduction  is  not  subject  to  the  floor  that  generally  hm- 
its  a  taxpayer's  allowable  miscellaneous  itemized  deductions  to 
those  amounts  that  exceed  2  percent  of  his  adjusted  gross  income. 
Any  amount  received  directly  or  indirectly  by  such  individual  as  a 
reimbursement  of  moving  expenses  must  be  included  in  the  tax- 
payer's gross  income  as  compensation  (sec.  82).  The  taxpayer  may 
offset  this  income  by  deducting  the  moving  expenses  that  would 
otherwise  qualify  as  deductible  items  imder  section  217. 

Deductible  moving  expenses  are  the  expenses  of  transporting  the 
taxpayer  and  members  of  his  household,  as  well  as  his  household 
goods  and  personal  effects,  from  the  old  residence  to  the  new  resi- 
dence; the  cost  of  meals  and  lodging  enroute;  the  expenses  for  pre- 
move  househunting  trips;  temporary  living  expenses  for  up  to  30 
days  in  the  general  location  of  the  new  job;  and  certain  expenses 
related  to  either  the  sale  or  settlement  of  a  lease  on  the  old  resi- 
dence or  the  purchase  of  or  the  acquisition  of  a  lease  on  a  new  resi- 
dence in  the  general  location  of  the  new  job. 

The  moving  expense  deduction  is  subject  to  a  number  of  limita- 
tions. A  maximum  of  $1,500  can  be  deducted  for  pre-move 
househimting  and  temporary  Hving  expenses  in  the  general  loca- 
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tion  of  the  new  job.  A  maximum  of  $3,000  (reduced  by  any  deduc- 
tion claimed  for  househunting  or  temporary  Uving  expenses)  can  be 
deducted  for  certain  quaUfied  expenses  for  the  sale  or  purchase  of 
a  residence  or  settlement  or  acquisition  of  a  lease.  If  both  a  hus- 
band and  wife  begin  new  jobs  in  the  same  general  location,  the 
move  is  treated  as  a  single  commencement  of  work.  If  a  husband 
and  wife  file  separate  returns,  the  maximum  deductible  amounts 
available  to  each  are  one-half  the  amoimts  otherwise  allowed. 

Reasons  for  Change 

The  committee  believes  that  the  cost  of  meals  incurred  during  a 
move  are  nondeductible  personal  expenses  since  the  taxpayer 
would  have  eaten  these  meals  at  either  location.  In  addition,  the 
committee  believes  that  the  appropriate  tax  treatment  for  costs  in- 
curred for  selling  and  buying  a  home  is  (1)  a  reduction  in  the 
amount  realized  upon  the  sale  of  the  home  and  (2)  £in  increase  in 
the  basis  of  the  home  purchased.  Also,  the  committee  believes  that 
disallowing  the  moving  expense  deduction  for  the  costs  of  settling 
old  leases  and  acquiring  new  leases  restores  some  fairness  to  the 
tax  system  since  these  expenses  are  nondeductible  personal  ex- 
penses for  most  taxpayers. 

Explanation  of  Provision 

The  provision  excludes  from  the  definition  of  moving  expenses: 
(1)  the  costs  of  meals  consumed  while  traveling  and  while  living  in 
temporary  quarters  near  the  new  workplace,  and  (2)  the  costs  of 
selling  (or  settling  an  unexpired  lease  on)  the  old  residence  and 
bujdng  (or  acquiring  a  lease  on)  the  new  residence. 

Effective  Date 

The  provision  is  effective  for  expenses  incurred  after  December 
31,  1993. 

10.  Modify  estimated  tax  requirements  for  individuals  (sec. 
14214  of  the  bill  and  sec.  6654  of  the  Code) 

'  Present  Law 

Under  present  law,  an  individual  taxpayer  generally  is  subject  to 
an  addition  to  tax  for  any  underpayment  of  estimated  tax.  An  indi- 
vidual generally  does  not  have  an  underpayment  of  estimated  tax 
if  he  or  she  makes  timely  estimated  tax  pa3nnents  at  least  equal 
to:  (1)  100  percent  of  the  tax  shown  on  the  return  of  the  individual 
for  the  preceding  year  (the  "100  percent  of  last  year's  liability  safe 
harbor")  or  (2)  90  percent  of  the  tax  shown  on  the  return  for  the 
current  year.  Income  tax  withholding  from  wages  is  considered  to 
be  a  payment  of  estimated  taxes.  For  estimated  tax  purposes,  some 
trusts  and  estates  are  treated  as  individuals. 

In  addition,  for  taxable  years  beginning  after  1991  and  before 
1997,  a  special  rule  provides  the  100  percent  of  last  year's  liability 
safe  harbor  generally  is  not  available  to  a  taxpayer  that  (1)  has  a 
modified  adjusted  gross  income  (AGI)  in  the  current  year  that  ex- 
ceeds the  taxpayer's  AGI  in  the  preceding  year  by  more  than 
$40,000  ($20,000  in  the  case  of  a  separate  return  by  a  married  indi- 
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vidual)  and  (2)  has  a  modified  AGI  in  excess  of  $75,000  in  the  cur- 
rent year  ($37,500  in  the  case  of  a  separate  return  by  a  married 
individual). 

Reasons  for  Change 

The  committee  beHeves  that  the  appHcation  of  the  special  rule 
that  denies  the  use  of  the  100  percent  of  last  year's  liability  safe 
harbor  is  unduly  cumbersome.  In  order  to  simplify  the  calculation 
of  estimated  taxes  for  individuals,  the  special  rule  is  replaced  with 
a  new,  permanent  safe  harbor  that  applies  to  individuals  with  a 
preceding  year  AGI  above  a  certain  threshold. 

Explanation  of  Provision 

The  special  rule  that  denies  the  use  of  the  100  percent  of  last 
year's  liability  safe  harbor  is  repealed  for  taxable  years  beginning 
after  1993.  However,  the  100  percent  of  last  year's  liability  safe 
harbor  is  modified  to  be  a  110  percent  of  last  year's  liability  safe 
harbor  for  any  individual  with  an  AGI  of  more  than  $150,000  as 
shown  on  the  retvim  for  the  preceding  taxable  year.  For  this  pur- 
pose, the  AGI  of  a  trust  or  an  estate  is  determined  pursuant  to 
rules  similar  to  those  in  Code  section  67(e). 

For  taxable  years  beginning  after  1993,  the  bill  does  not  change 
the  availability  of  (1)  the  100  percent  of  last  year's  liability  safe 
harbor  for  an  individual  with  a  preceding  year  AGI  of  $150,000  or 
less,  or  (2)  the  present-law  rule  that  allows  any  individual  to  base 
estimated  tax  payments  on  90  percent  of  the  tax  shown  on  the  re- 
turn for  the  current  year. 

Effective  Date 

The  provision  is  effective  for  estimated  tax  payments  applicable 
to  taxable  years  beginning  after  December  31,  1993. 

11.  Increase  taxable  portion  of  Social  Security  and  Railroad 
Retirement  Tier  1  benefits  (sec.  14215  of  the  bill  and  sec. 
86  of  the  Code) 


Present  Law 

Under  present  law,  a  portion  of  Social  Security  and  Railroad  Re- 
tirement Tier  1  benefits  are  includible  in  gross  income  for  tax- 
payers whose  provisional  incomes  exceed  a  threshold  amount.  For 
purposes  of  this  computation,  a  taxpayer's  provisional  income  in- 
cludes modified  adjusted  gross  income  (adjusted  gross  income  plus 
tax-exempt  interest  plus  certain  foreign  source  income)  plus  one- 
half  of  the  taxpayer's  Social  Security  or  Railroad  Retirement  Tier 
1  benefit.  The  threshold  amount  is  $32,000  for  married  taxpayers 
filing  joint  returns,  $25,000  for  unmarried  taxpayers,  and  $0  for 
married  taxpayers  filing  separate  returns.  A  taxpayer  is  required 
to  include  in  gross  income  the  lesser  of:  (1)  50  percent  of  the  tax- 
payer's Social  Security  or  Railroad  Retirement  Tier  1  benefit,  or  (2) 
50  percent  of  the  excess  of  the  taxpayer's  provisional  income  over 
the  applicable  threshold  amount. 
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Proceeds  from  the  income  taxation  of  these  benefits  are  credited 
quarterly  to  the  Old-Age  and  Survivors  Insurance  Trust  Fund,  the 
Disability  Insurance  Trust  Fund,  or  the  Social  Security  Equivalent 
Benefit  Account  (of  the  Railroad  Retirement  system),  as  appro- 
priate. 

^  Reasons  for  Change 

The  committee  desires  to  more  closely  conform  the  income  tax 
treatment  of  Social  Security  benefits  and  private  pension  benefits 
by  increasing  the  maximum  amoimt  of  Social  Security  benefits  in- 
cluded in  gross  income  for  certain  higher-income  beneficiaries.  Re- 
ducing the  exclusion  for  Social  Security  benefits  for  these  bene- 
ficiaries will  enhance  both  the  horizontal  and  vertical  equity  of  the 
individual  income  tax  system  by  treating  all  income  in  a  more  simi- 
lar manner.  To  limit  the  effect  of  this  provision  to  taxpayers  with 
a  greater  ability  to  pay  taxes,  the  present-law  income  thresholds 
are  maintained.  In  addition,  the  committee  believes  that  revenues 
attributable  to  the  increased  portion  of  Social  Security  benefits  in- 
cluded in  gross  income  should  be  retained  in  the  General  Fund. 

-    Explanation  of  Provision 

The  bill  provides  that,  for  taxpayers  with  provisional  incomes 
above  the  applicable  thresholds,  a  taxpayer's  gross  income  includes 
the  lesser  of:  (1)  85  percent  of  the  taxpayer's  Social  Security  or 
Railroad  Retirement  Tier  1  benefit,  or  (2)  85  percent  of  the  excess 
of  the  taxpayer's  provisional  income  over  the  applicable  present-law 
threshold  amounts.  A  taxpayer's  provisional  income  for  purposes  of 
this  computation  (modified  adjusted  gross  income  plus  one-half  of 
the  taxpayer's  Social  Security  or  Railroad  Retirement  Tier  1  bene- 
fit) will  be  calculated  the  same  as  under  present  law. 

Proceeds  from  the  income  taxation  of  Social  Security  and  Rail- 
road Retirement  Tier  1  benefits  attributable  to  the  increased  por- 
tion of  benefits  included  in  gross  income  will  be  retained  in  the 
General  Fund.   ,     >  ^ 

Effective  Date 

The  provision  is  effective  for  taxable  years  beginning  after  De- 
cember 31,  1993. 

B.  Business  Provisions 

1,  Increase  corporate  tax  rate  for  taxable  income  over  $10 
million  (sec.  14221  of  the  bill  and  sec.  11  of  the  Code) 

Present  Law 

The  highest  marginal  tax  rate  imposed  on  the  taxable  income  of 
corporations  is  34  percent.  The  maximum  rate  of  tax  on  corporate  i 
net  capital  gain  is  also  34  percent.  This  rate  applies  to  income  in 
excess  of  $75,000.  A  15-percent  rate  applies  to  taxable  income  not 
exceeding  $50,000  and  a  25-percent  rate  applies  to  taxable  income  I 
over  $50,000  and  not  exceeding  $75,000.  A  corporation  with  taxable 
income  in  excess  of  $100,000  is  required  to  increase  its  tax  Uability 
by  the  lesser  of  5  percent  of  the  excess  or  $11,750.  This  increase 
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in  tax  phases  out  the  benefits  of  the  15-  and  25-percent  rates  for 
corporations  with  taxable  income  between  $100,000  and  $335,000; 
a  corporation  with  taxable  income  in  excess  of  $335,000,  in  effect, 
pays  tax  at  a  flat  34-percent  rate. 

Reasons  for  Change 

The  committee  believes  that  raising  the  top  marginal  tax  rate  for 
profitable  corporations  by  one  percentage  point  is  an  appropriate 
means  to  help  reduce  the  budget  deficits  projected  for  the  Federal 
Government. 

Explanation  of  Provision 

The  bill  provides  a  new  35-percent  marginal  tax  rate  on  cor- 
porate taxable  income  in  excess  of  $10  million.  The  maximum  rate 
of  tax  on  corporate  net  capital  gains  is  also  35  percent. 

A  corporation  with  taxable  income  in  excess  of  $15  million  is  re- 
quired to  increase  its  tax  liability  by  the  lesser  of  3  percent  of  the 
excess  or  $100,000.  This  increase  in  tax  recaptures  the  benefits  of 
the  34-percent  rate  in  a  manner  analogous  to  the  recapture  of  the 
benefits  of  the  15-  and  25-percent  rates. 

Effective  Date 

The  35-percent  marginal  rate  is  effective  for  taxable  years  begin- 
ning on  or  after  January  1,  1993.  Under  existing  law  provisions  re- 
garding changes  in  tax  rates  during  a  taxpayer's  taxable  year  (sec- 
tion 15  of  the  Code),  a  fiscal  year  corporation  is  required  to  use  a 
**blended  rate"  for  its  fiscal  year  that  includes  January  1,  1993.  Ac- 
cordingly, the  corporation's  tax  liability  will  be  a  weighted  average 
of  the  tax  resulting  fi*om  applying  the  existing  corporate  rate 
schedule  and  the  tax  resulting  from  appljdng  the  changes  described 
above,  weighted  by  the  number  of  days  before  and  after  January 

1,  1993.  Penalties  for  the  underpajonent  of  estimated  taxes,  how- 
ever, are  waived  for  imderpajnnents  of  1993  taxes  attributable  to 
the  changes  in  tax  rates. 

2.  Denial  of  deduction  for  lobbjdng  expenses  (sec.  14222  of 

the  bill  and  sec.  162(e)  and  new  sec.  60500  of  the  Code) 

Present  Law 
Trcide  or  business  expenses 

Taxpayers  engaged  in  a  trade  or  business  generally  are  allowed 
a  deduction  for  all  ordinary  and  necessary  expenses  paid  or  in- 
curred during  the  taxable  year  in  carrying  on  such  trade  or  busi- 
ness (sec.  162).  Present-law  section  162(e)(1)  specifically  provides  a 
deduction  for  certain  so-called  "direct  lobbying"  expenses  (including 
travel  expenses,  costs  of  preparing  testimony,  and  a  portion  of 
dues)  paid  in  carrying  on  a  trade  or  business  if  such  expenses  are 
(1)  in  direct  connection  with  appearances  before,  submissions  of 
statements  to,  or  sending  communications  to,  the  committees,  or  in- 
dividual members,  of  Congress  or  of  any  legislative  body  of  a  State, 
a  possession  of  the  United  States,  or  a  political  subdivision  of  any 
of  the  foregoing  with  respect  to  legislation  or  proposed  legislation 
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of  direct  interest  to  the  taxpayer,  or  (2)  in  direct  connection  with 
communication  of  information  between  the  taxpayer  and  an  organi- 
zation of  which  he  is  a  member  with  respect  to  legislation  or  pro- 
posed le^slation  of  direct  interest  to  the  taxpayer  and  to  such  orga- 
nization?^ 

Section  162(e)(2)  provides,  however,  that  no  deduction  is  allowed 
for  any  amount  paid  (whether  by  contribution,  gift,  or  otherwise) 
for  participation  or  intervention  in  any  political  campaign  (i.e.,  "po- 
litical campaign"  expenses)  or  if  paid  in  connection  with  any  at- 
tempt to  influence  the  general  public,  or  segments  thereof,  with  re- 
spect to  legislative  matters,  elections,  or  referendums  (i.e.,  "grass 
roots  lobbying"). 

Treasury  Department  regulations  further  provide  that  if  expendi- 
tures for  lobbying  purposes  do  not  meet  the  requirements  of  section 
162(e)(1),  then  such  expenditures  are  not  deductible  as  ordinary 
and  necessary  business  expenses  (Treas.  Reg.  sec.  1.162-20(c)(l)).^^ 
The  regulations  provide,  however,  that  expenditures  for  institu- 
tional or  "good  will"  advertising  which  keeps  the  taxpayer's  name 
before  the  public  are  generally  deductible,  provided  such  expendi- 
tures are  related  to  the  patronage  the  taxpayer  might  reasonably 
expect  in  the  future  (Treas.  Reg.  sec.  1.162-20(a)(2)).24 

Rules  governing  lobbying  by  toM-exempt  organizations 

Non-charitable  tax-exempt  organizations. — ^Although  most  tax-ex- 
empt organizations  other  than  charitable  organizations  (e.g.,  social 
welfare  organizations  and  trade  associations)  generally  may  engage 
in  unlimited  lobbying  efforts,  some  restrictions  do  exist.  If  political 
campaign  or  grass  roots  lobbying  activities  constitute  a  substantial 
part  of  the  activities  of  an  organization,  such  as  a  labor  \mion  or 
a  trade  association,  the  portion  of  dues  or  other  payments  to  the 
organization  that  is  attributable  to  such  activities  cannot  be  de- 
ducted by  the  payor  under  section  162. 

Charitable  organizations —K  charitable  organization  otherwise 
described  in  section  501(c)(3)  is  not  entitled  to  tax-exempt  status 
imder  that  section  if  a  substantial  part  of  its  activities  is  "carrying 
on  propaganda,  or  otherwise  attempting,  to  influence  legislation." 
There  is  no  statutory  definition  \mder  section  501(c)(3)  of  "propa- 
ganda, or  otherwise  attempting,  to  influence  legislation,"  but  Treas- 
ury regulations  provide  that  an  organization  will  be  regarded  as 
"attempting  to  influence  legislation"  if  it  (1)  contacts,  or  urges  the 
public  to  contact,  members  of  a  legislative  body  for  the  purpose  of 


22  Prior  to  1963,  Treasury  Department -regulations  (originally  dating  back  to  1915)  provided 
that  all  ejcpenditures  for  lobbying  purposes,  for  the  promotion  or  defeat  of  legislation,  for  politi- 
cal campaign  purposes,  or  for  propaganda  (including  advertising)  related  to  any  such  purposes, 
were  not  deductible  as  "ordinary  and  necessarjr"  business  expenses.  See  Cammarano  v.  united 
States,  358  U.S.  498  (1959)(upholding  validity  of  regulation  deiwing  deduction  for  lobbying  ex- 
penses, even  if  expenses  related  to  proposed  legislation  that  affected  the  very  s\irvival  of  the 
taxpayer's  business).  In  response  to  the  Cammarano  decision.  Congress  enacted,  as  part  of  the 
Revenue  Act  of  1962,  the  statutory  rule  contained  in  section  162(e)(1)  specifically  allowing  a  de- 
duction for  certain  "direct  lobbying"  expenses. 

23  Thus,  lobbying  of  foreign  government  officials  is  not  a  deductible  business  expense  under 
section  162. 

2*  See  also  Proposed  Treasury  Regulation  section  1.162-20(c)(4)  (proposed  November  25,  1980), 
providing  a  three-part  test  to  distinguish  nondeductible  "grass  roots  lobbying  fi*om  deductible 
institutional  advertising. 

2''See  Regan  v.  Taxation  With  Representation,  461  U.S.  540  (1983)  (upholding  constitutionality 
of  section  501(cX3)  lobbying  restriction  on  |frounds  that  legislature  is  not  required  to  subsidize 
lobbying  through  a  tax  exemption  or  deduction). 
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proposing,  supporting,  or  opposing  legislation,  or  (2)  advocates  the 
adoption  or  rejection  of  legislation  (meaning  action  by  Congress  or 
another  legislative  body).  Treas.  Reg.  sec.  1.501(c)(3)-l(c)(3).  How- 
ever, an  organization  will  not  fail  to  meet  the  requirements  of  sec- 
tion 501(c)(3)  merely  because  it  advocates,  as  an  insubstantial  part 
of  its  activities,  the  adoption  or  rejection  of  legislation.  Id,  More- 
over, conducting  nonpartisan  research  (while  not  advocating  legis- 
lative action)  is  not  considered  lobbying  for  purposes  of  the  section 
501(c)(3)  restriction,  nor  is  seeking  to  protect  the  organization's 
own  existence  or  responding  to  a  governmental  request  for  testi- 
mony.^^ 

For  public  charities  making  the  section  501(h)  election,  permitted 
lobbying  expenditures  are  measured  against  a  specific  arithmetical 
test.^*^  Under  section  501(h),  ^lobbying  expenditures"  are  defined  as 
"expenditures  for  the  purpose  of  influencing  legislation  (as  defined 
in  section  4911(d))."  Section  4911(d),  in  turn,  defines  the  term  "in- 
fluencing legislation"  as — 

"(A)  any  attempt  to  influence  any  legislation  through  an  at- 
tempt to  affect  the  opinions  of  the  general  public  or  any  seg- 
ment thereof,  and 

"(B)  any  attempt  to  influence  any  legislation  through  com- 
mimication  with  any  member  or  employee  of  a  legislative  body, 
or  with  any  government  official  or  employee  who  may  partici- 
pate in  the  formulation  of  the  legislation." 
However,  section  4911(d)(2)  specific^ly  excludes  firom  the  definition 
of  "influencing  legislation"  the  following  activities: 

(A)  m^dng  available  the  results  of  nonpartisan  analysis, 
study,  or  research; 


26 See  Rev.  Rul.  70-79,  1970-1  C.B.  127;  Rev.  Rul.  70-449,  1970-2  C.B.  Ill;  Slee  v.  Commr, 
42  F.2d  184  (2d  Cir.  1930). 

^Tor  organizations  making  the  section  501(h)  election,  the  allowable  amount  of  all  lobbjring 
expenditures  for  any  tax  year  is  the  lesser  of:  (1)  $1  million  or  (2)  the  sum  of  (a)  20  percent 
of  the  first  $500,000  of  the  organization's  exempt  purpose  expenditures  for  the  year,  plus  (b) 
15  percent  of  the  next  $500,000  of  such  expenditures,  plus  (c)  10  percent  of  the  third  $500,000 
of  such  expenditures,  plus  (d)  five  percent  of  any  additional  such  expenditures.  "Grass  roots" 
lobbying  expenditures  are  limited  to  25  percent  or  the  overall  permissiole  lobbying  amoimt  (sec. 
4911(c)).  Certain  affiliated  organizations  £u-e  treated  as  one  organization  for  pxirposes  of  applying 
the  section  501(h)  arithmetical  test. 

Under  section  501(h),  if  lobbying  expenditures  (for  either  all  lobbying  or  grass  roots  lobb3dng 
in  particular)  made  during  a  taxable  year  exceed  the  allowable  amounts,  an  excise  tax  is  im- 
posed on  the  organization  equal  to  25  percent  of  the  excess  lobbying  expenditures  (sec.  4911(a)). 
If  the  sum  of  the  electing  organization  s  lobbying  expenditures  during  a  four-year  period  exceeds 
150  percent  of  the  sum  of  the  allowable  amoimts  during  that  period,  then  the  organization  loses 
its  tax-exempt  status  under  section  501(cX3)  (Treas.  Reg.  sec.  1.501(h)-3(b)). 

28  For  purposes  of  section  4911,  the  term  "legislation"  includes  action  taken  by  a  legislative 
body,  meaning  the  "introduction,  amendment,  enactment,  defeat,  or  repeal  of  Acts,  bills,  resolu- 
tions, or  similar  items"  but  does  not  include  action  taken  by  executive,  judicial,  or  administra- 
tive bodies.  See  Treas.  Reg.  sec.  56.4911-2(d). 

29  Under  the  section  4911  regulations,  "nonpartisan  analysis,  study,  or  research"  means  an 
independent  and  objective  exposition  of  a  particular  subject  matter,  including  any  activity  that 
is  "educational"  within  the  meaning  of  Treasury  Regulation  section  1.501(c)(3)-l(d)(3).  Thus, 
"nonpartisan  analysis,  study,  or  research"  may  advocate  a  particular  position  or  viewpoint  so 
long  as  there  is  a  sufficiently  full  and  fair  exposition  of  the  pertinent  facts  to  enable  the  public 
or  an  individual  to  form  an  mdependent  opimon  or  conclusion.  The  mere  presentation  of  vmsup- 
ported  opinion,  however,  does  not  qualify  as  "nonpartisan  analysis,  study,  or  research."  The  de- 
termination of  whether  a  publication  or  broadcast  qualifies  as  "nonpartisan  analysis,  study,  or 
research"  generally  is  made  on  a  presentation-by-presentation  basis,  but  if  a  publication  is  pre- 
pared as  part  of  a  series,  the  series  as  a  whole  will  be  judged  against  the  standards  determining 
whether  it  is  "nonpartisan  analysis,  study  or  research.  Nonpartisan  analysis  may  be  made 
available  to  the  general  public,  a  segment  thereof,  or  governmental  bodies.  Commtmications  may 
not  be  limited  to,  or  be  directed  toward,  persons  who  are  interested  solely  in  one  side  of  a  par- 
ticular issue.  Treas.  Reg.  sec.  56.49 ll-2(c)(l). 
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(B)  providing  of  technical  advice  or  assistance  (where  such 
advice  would  otherwise  constitute  the  influencing  of  legisla- 
tion) to  a  governmental  body  or  to  a  committee  or  other  sub- 
division thereof  in  response  to  a  written  request  by  such  body 
or  subdivision,  as  the  case  may  be; 

(C)  appearances  before,  or  communications  to,  any  legislative 
body  with  respect  to  a  possible  decision  of  such  body  which 
might  affect  the  existence  of  the  organization,  its  powers  and 
duties,  tax-exempt  status,  or  the  deduction  of  contributions  to 
the  organization; 

(D)  communications  between  the  organization  and  its  bona 
fide  members  with  respect  to  legislation  or  proposed  legislation 
of  direct  interest  to  the  organization  and  such  members,  other 
than  communications  which  directly  encourage  members  to 
contact  a  legislative  body  in  an  attempt  to  influence  legislation, 
or  which  directly  encourage  members  to  urge  persons  other 
than  members  to  attempt  to  affect  the  opinions  of  the  general 
public  or  to  contact  a  legislative  body  in  an  attempt  to  influ- 
ence legislation;  suid 

(E)  any  communication  with  a  government  official  or  em- 
ployee, other  than 

(i)  a  communication  with  a  member  or  employee  of  a  leg- 
islative body  (where  such  communication  would  otherwise 
constitute  the  influencing  of  legislation),  or 

(ii)  a  communication  the  principal  purpose  of  which  is  to 
influence  legislation. 

Private  foundations. — Private  foxmdations  (as  distinguished  from 
public  charities)  generally  are  subject  to  penalty  excise  taxes  under 
section  4945  if  they  engage  in  any  direct  or  grass  roots  lobbjdng, 
even  if  not  substantial.  For  purposes  of  section  4945,  lobbying  is 
defined  in  a  manner  similar  to  the  definition  under  section  4911(d). 
Specifically,  the  section  4945  penalty  excise  taxes  do  not  apply  to 
nonpartisan  analysis,  the  provision  of  technical  advice  to  a  govern- 
mental body  in  response  to  a  written  request,  or  lobbying  before  a 
legislative  body  with  respect  to  a  possible  decision  of  such  body 
which  might  affect  the  existence  of  the  private  foimdation,  its  pow- 
ers and  duties,  its  tax-exempt  status,  or  the  deduction  of  contribu- 
tions to  such  foundation  (sec.  4945(e)). 


Furthermore,  a  Treasury  regulation  under  section  4911  provides  that  "[e]xaminations  and  dis- 
cussions of  broad  social,  economic,  and  similar  problems  are  neither  direct  lobbying  communica- 
tions .  .  .  nor  grass  roots  lobb}ring  communications  .  .  .  even  if  the  problems  are  of  the  type 
with  which  government  would  be  expected  to  deal  ultimately.  Thus,  .  .  .  lobbying  communica- 
tions do  not  include  public  discussion,  or  communications  with  members  of  legislative  bodies  or 
governmental  employees,  the  general  subject  of  which  is  also  the  subject  of  legislation  before 
a  legislative  body,  so  long  as  such  discussion  does  not  address  itself  to  the  merits  of  a  specific 
legislative  proposal  and  so  long  as  such  discussion  does  not  directly  encourage  recipients  to  take 
action  with  respect  to  legislation."  Treas.  Reg.  sec.  56.4911-2(cX2). 

Under  this  exception,  the  request  for  assistance  or  advice  must  be  made  in  the  name  of  the 
requesting  governmental  body,  committee,  or  subdivision  rather  than  an  individual  member 
thereof;  and  the  response  to  such  request  must  be  made  available  to  every  member  of  the  re- 
questing body,  committee,  or  subdivision.  Treasury  regulations  further  provide  that  because 
such  assistance  or  advice  may  be  given  only  at  the  e:^ress  request  of  a  governmental  body,  the 
oral  or  written  presentation  of  such  assistance  or  advice  need  not  qualify  as  nonpartisan  analy- 
sis, study  or  research.  The  offering  of  opinions  or  recommendations  will  ordinarilv  qualify  under 
this  exception  only  if  such  opinions  or  recommendations  are  speciflcalfy  requested  by  the  govern- 
mental body  or  are  directly  related  to  the  materials  so  requested  (Treas.  Reg.  sees.  66.4911- 
2(cX3)  and  53.4945-2(dX2)). 
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Reasons  for  Change 

The  committee  has  determined  that,  in  the  context  of  deficit  re- 
duction legislation,  it  is  appropriate  to  limit  the  business  deduction 
for  lobbying  expenses. 

Explanation  of  Provision 

Under  the  bill,  taxpayers  may  not  deduct  certain  lobbying  ex- 
penses imder  section  162.  For  purposes  of  this  disallowance  rule, 
lobbying  expenses  are  defined  as  any  amount  paid  or  incurred  in 
connection  with  any  attempt  to  influence  legislation  through  com- 
munication with  any  member  or  employee  of  a  legislative  body,  or 
with  any  government  official  or  employee  who  may  participate  in 
the  formulation  of  legislation.^^ 

The  disallowance  rule  applies  to  attempts  to  influence  legislation 
through  communications  with  the  executive  branch  as  well  as  the 
legislative  branch  of  the  Federal,  or  any  State  or  local,  govern- 
ment.^^ An  exception  to  the  general  disallowance  rule  is  provided 
to  permit  taxpayers  to  deduct  expenditures  for  providing  technical 
advice  or  assistance  to  a  governmental  body  or  to  a  committee  or 
other  subdivision  thereof  in  response  to  a  specific  written  request 
by  such  governmental  entity.^^  (However,  the  bill  does  not  provide 
exceptions  similar  to  the  other  exceptions  of  present-law  section 
4911(d)(2),  such  as  the  exception  for  nonpartisan  analysis.) 

The  present-law  disallowance  of  business  deductions  for  expenses 
of  grass  roots  lobbying  and  participation  in  political  campaigns  re- 
mains in  effect  under  the  bill.^'*  Present-law  rules  which  prevent 
charities  from  engaging  in  a  substantial  amount  of  lobbying  also 
remain  in  effect. 

The  bill  provides  for  a  flow-through  rule  to  disallow  a  deduction 
for  a  portion  of  the  membership  dues  (or  similar  amounts)  paid 


^^The  committee  intends  that  the  Secretary  of  the  Treasury  will  provide  guidance  for  distin- 
guishing (1)  attempts  to  influence  legislation,  from  (2)  mere  monitoring  of  legislative  activities 
where  there  is  no  attempt  to  influence  the  formulation  or  enactment  of  legislation.  In  cases 
where  an  individual  or  organization  monitors  legislation  and  subsequently  attempts  to  influence 
the  formulation  or  enactment  of  the  same  (or  similar)  legislation,  it  is  intendea  that  the  costs 
of  the  monitoring  activities  generally  will  be  treated  as  a  nondeductible  lobbying  expense. 

^2  For  purposes  of  the  provision,  the  term  "legislation"  has  the  same  meaning  as  under  section 
4911(e)(2),  which,  in  tiim,  defines  "legislation  as  including  "action  with  respect  to  Acts,  bills, 
resolutions,  or  similar  items  by  the  Congress,  any  State  legislature,  any  local  council,  or  similar 
governing  body,  or  by  the  public  in  a  referendum,  initiative,  constitutional  amendment,  or  simi- 
lar procedure." 

Treasury  regulations  provide  that  "le^lation"  for  purposes  of  section  4911(e)(2)  includes  ac- 
tion by  legislative  bodies  but  does  not  mclude  action  by  "executive,  judicial,  or  administrative 
bodies"  (Treas.  Reg.  sec.  56.4911-2(dX3)).  Treasury  regulations  further  provide  that  "administra- 
tive bodies"  includes  school  boards,  housing  authorities,  sewer  and  water  districts,  zoning 
boards,  and  other  simOar  Federal,  State,  or  local  special  purpose  bodies,  whether  elective  or  ap- 
pointive (Treas.  Reg.  sec.  56.4911-2(d)(4)).  Thus,  commxmications  with,  and  attempts  to  influ- 
ence, members  of  a  local  zoning  board  (acting  in  their  capacity  as  members  of  that  board,  re- 
gardless of  whether  or  not  such  members  Eire  elected  to  their  position)  will  not  be  affected  by 
the  provision. 

In  order  for  this  exception  to  apply,  the  written  request  must  be  made  in  the  name  of  the 
governmental  body  (not  an  individual  member  or  employee  thereof)  and  must  be  specifically  di- 
rected to  the  particular  taxpayer  that  incurs  what  otherwise  woxild  be  disallowed  lobbying  ex- 
penses. Responding  to  a  general  notice  to  the  public  to  submit  comments  on  proposed  legislation 
would  not  satisfy  the  requirements  of  this  exception. 

^^In  addition,  the  present-law  rule  disallowing  a  deduction  for  lobbjnng  of  foreign  govern- 
ments would  remain  in  effect. 

^5  Amounts  that  are  similar  to  dues  include  voluntary  payments  made  by  members  and  special 
assessments  imposed  by  the  recipient  organization  to  conduct  lobbying  activities.  This  is  similar 
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to  an  organization  which  engages  in  poHtical  or  lobbying  activities. 
Under  the  bill,  the  disallowed  portion  of  such  payments  will  be  the 
portion  allocable  to  political  or  lobbying  expenditures  incurred  by 
the  organization.^®  As  imder  present  law,  trade  associations  and 
similar  organizations  will  not  lose  their  tax-exempt  status  imder 
the  bill  merely  because  they  conduct  lobbjdng  activities.  Trade  as- 
sociations and  similar  organizations  are  required  to  report  to  their 
members  (and  the  IRS)  the  portion  of  membership  dues  (or  similar 
pa5rments)  allocable  to  lobbying  activities.  However,  the  Secretary 
of  the  Treasury  is  granted  authority  to  provide  by  regulation  that 
this  reporting  requirement  generally  appUcable  to  organizations 
will  not  apply  where  unnecessary  to  effectuate  the  purposes  of  the 
provision  (e.g.,  where  an  organization  incurs  insubstantial  lobbying 
expenses,  or  where  the  disallowed  portion  of  such  expenditures  wiU 
not  materially  affect  the  tax  Hability  of  dues-paying  members). 

Organizations  will  be  subject  to  penalties  for  failing  to  meet  the 
reporting  requirements  of  the  provision.  In  addition  to  the  normal 
reporting  penalties  (generally,  $50  for  each  failure  to  report  to  the 
IRS  or  organization  member),  a  special  penalty  applies  if  an  orga- 
nization materially  imderreports  its  lobbying  expenses  to  its  mem- 
bers (meaning  the  aggregate  amount  of  nondeductible  dues  re- 
ported to  members  is  less  than  75  percent  of  the  correct  amoimt). 
This  special  penalty  is  equal  to  the  amount  of  lobbying  or  political 
expenses  not  reported  multiplied  by  the  highest  corporate  tax  rate 
(to  approximate  the  amount  of  tax  which  would  have  been  paid  by 
the  organization's  members  had  they  been  notified  of  the  dis- 
allowed amounts). 

Effective  Date 

The  provision  is  effective  for  amounts  paid  or  incurred  after  De- 
cember 31,  1993. 

3.  Mark-to-market  accounting  method  for  dealers  in  securi-i 
ties  (sec.  14223  of  the  bill  and  new  sec.  475  of  the  Code)j 

Present  Law  I 

A  taxpayer  that  is  a  dealer  in  securities  is  required  for  Federal 
income  tax  purposes  to  maintain  an  inventory  of  securities  held  for 
sale  to  customers.  A  dealer  in  securities  is  allowed  for  Federal  in- 
come tax  purposes  to  determine  (or  value)  the  inventory  of  securi- 
ties held  for  sale  based  on:  (1)  the  cost  of  the  secxirities;  (2)  the 
lower  of  the  cost  or  market  (LCM)  value  of  the  securities;  or  (3)  the 
market  value  of  the  securities. 

If  the  inventory  of  securities  is  determined  based  on  cost,  imreal- 
ized  gains  and  losses  with  respect  to  the  securities  are  not  taken 
into  accoimt  for  Federal  income  tax  purposes.  If  the  inventory  of 
securities  is  determined  based  on  the  LCM  value,  imrealized  losses 
(but  not  imrealized  gains)  with  respect  to  the  securities  are  taken 
into  account  for  Federal  income  tax  purposes.  If  the  inventory  oil 


to  the  treatment  of  special  assessments  for  grassroots  lobbying  or  campaign  expenses  undei  i 
present-law  Treasury  Regulation  section  1.162-20(c)(3).  ! 

^®For  this  purpose,  lobbying  expenditures  incurred  by  an  organization  will  be  allocated  firsi 
to  dues  paid  to  the  organization,  and  any  excess  amount  of  lobbying  expenditures  will  be  carriec 
forward  and  allocated  to  dues  paid  to  the  organization  in  the  following  year. 
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securities  is  determined  based  on  market  value,  both  unrealized 
gains  and  losses  with  respect  to  the  securities  are  taken  into  ac- 
count for  Federal  income  tax  purposes. 

Under  the  so-called  *Svash  sale  rule,"  losses  on  the  sale  of  securi- 
ties are  not  allowed  if  the  taxpayer  acquires  substantially  identical 
securities  within  30  days  of  the  loss  transaction.  The  wash  sale 
rule  does  not  apply  to  security  dealers.  Thus,  a  securities  dealer 
that  determines  its  inventory  based  on  the  cost  of  its  securities 
may  recognize  losses  on  those  securities  that  have  built-in  losses  by 
selling  the  securities  at  year  end,  even  if  identical  securities  are  ac- 
quired immediately  to  replenish  the  dealer's  inventory. 

Reasons  for  Change 

Inventories  of  securities  generally  are  easily  valued  at  year  end, 
and,  in  fact,  are  currently  valued  at  market  by  securities  desJers 
in  determining  their  income  for  financial  statement  purposes  and 
in  adjusting  their  inventory  using  the  LCM  method  for  Federal  in- 
come tax  purposes.  The  committee  beUeves  that  the  cost  method 
and  the  LCM  method  generally  understate  the  income  of  securities 
dealers  and  that  the  mark-to-market  method  most  clearly  reflects 
their  income.  Denial  of  the  LCM  method  to  securities  dealers  would 
have  little  effect  because  of  the  dealers'  exemption  from  the  wash 
sale  rule.  Consequently,  the  bill  generally  requires  securities  deal- 
ers to  mark  their  securities  inventories  to  market  for  Federal  in- 
come tax  purposes. 

The  committee  also  believes  that  hedges  of  securities  that  are 
subject  to  the  bill  should  be  treated  in  a  manner  similar  to  the 
hedged  securities.  Thus,  the  bill  provides  that  such  hedges  are  to 
be  marked  to  market  and  any  gain  or  loss  with  respect  to  such 
hedges  will  be  treated  as  ordinary  gain  or  loss. 

Explanation  of  Provision 

In  general 

The  bill  provides  two  general  rules  (the  "mark-to-market  rules") 
that  apply  to  certain  securities  that  are  held  by  a  dealer  in  securi- 
ties. First',  any  such  security  that  is  inventory  in  the  hands  of  the 
dealer  is  required  to  be  included  in  inventory  at  its  fair  market 
value.  Second,  any  such  security  that  is  not  inventory  in  the  hands 
of  the  dealer  and  that  is  held  as  of  the  close  of  any  taxable  year 
is  treated  as  sold  by  the  dealer  for  its  fair  market  value  on  the  last 
business  day  of  the  taxable  year  and  any  gain  or  loss  is  required 
to  be  taken  into  account  by  the  dealer  in  determining  gross  income 
for  that  taxable  year.^'^ 

If  gain  or  loss  is  taken  into  account  with  respect  to  a  security  by 
reason  of  the  second  mark-to-market  rule,  then  the  amount  of  gain 
or  loss  subsequently  realized  as  a  result  of  a  sale,  exchange,  or 
other  disposition  of  the  security,  or  as  a  result  of  the  application 
of  the  mark-to-market  rules,  is  to  be  appropriately  adjusted  to  re- 
flect such  gain  or  loss.  In  addition,  the  bill  authorizes  the  Treasury 


^"^For  purposes  of  this  provision,  a  security  is  treated  as  sold  to  a  person  that  is  not  related 
to  the  dealer  even  if  the  security  is  itself  a  contract  between  the  dealer  and  a  related  person. 
Thus,  for  example,  sections  267  and  707(b)  of  the  Code  are  not  to  apply  to  any  loss  that  is  re- 
quired to  be  taken  into  account  iinder  this  provision. 
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Department  to  promulgate  regulations  that  provide  for  the  apphca- 
tion  of  the  second  mark-to-market  rule  at  times  other  than  the 
close  of  a  taxable  year  or  the  last  business  day  of  a  taxable  year. 

The  mark-to-market  rules  do  not  apply  for  purposes  of  determin- 
ing the  holding  period  of  any  security.  In  addition,  the  mark-to- 
market  rules  do  not  apply  in  determining  whether  gain  or  loss  is 
recognized  by  any  other  taxpayer  that  may  be  a  party  to  a  contract 
with  a  dealer  in  securities. 

Charcuster  of  gain  or  loss 

Any  gain  or  loss  taken  into  account  xmder  the  provision  (or  any 
gain  or  loss  recognized  with  respect  to  a  security  that  would  be 
subject  to  the  provision  if  held  at  the  end  of  the  year)  generally  is 
treated  as  ordinary  gain  or  loss.  This  character  nile  does  not  apply 
to  any  gain  or  loss  allocable  to  any  period  during  which  the  secu- 
rity (1)  is  a  hedge  of  a  position,  right  to  income,  or  a  liability  that 
is  not  subject  to  a  mark-to-market  rule  xmder  the  provision,  or  (2) 
is  held  by  the  taxpayer  other  than  in  its  capacity  as  a  dealer  in  se- 
curities. In  addition,  the  character  rule  does  not  apply  to  any  secu- 
rity that  is  improperly  identified  (as  described  in  detail  below)  by 
the  taxpayer. 

No  inference  is  intended  as  to  the  character  of  any  gain  or  loss 
recognized  in  taxable  years  prior  to  the  enactment  of  this  provision 
or  any  gain  or  loss  recognized  with  respect  to  any  property  to 
which  tins  character  rule  does  not  apply. 

Definitions 

A  dealer  in  securities  is  defined  as  any  taxpayer  that  either  (1) 
regularly  purchases  securities  from,  or  sells  securities  to,  customers 
in  the  ordinary  course  of  a  trade  or  business,  or  (2)  regularly  offers 
to  enter  into,  assume,  offset,  assign,  or  otherwise  terminate  posi- 
tions in  securities  with  customers  in  the  ordinary  course  of  a  trade 
or  business. 

A  security  is  defined  as:  (1)  any  share  of  stock  in  a  corporation; 
(2)  any  partnership  or  beneficial  ownership  interest  in  a  widely- 
held  or  publicly-traded  partnership  or  trust;  (3)  any  note,  bond,  de- 
benture, or  other  evidence  of  indebtedness;  (4)  any  interest  rate, 
currency,  or  equity  notional  principal  contract  (but  not  any  other 
notional  principal  contract  such  as  a  notional  principal  contract 
that  is  based  on  the  price  of  oil,  wheat,  or  other  commodity);  and 
(5)  any  evidence  of  an  interest  in,  or  any  derivative  financial  in- 
strument in,  any  currency  or  in  a  security  described  in  (1)  through 
(4)  above,  including  any  option,  forward  contract,  short  position,  or 
any  similar  financial  instrument  in  such  a  security  or  currency. 

In  addition,  a  security  is  defined  to  include  any  position  if:  (1) 
the  position  is  not  a  security  described  in  the  preceding  paragraph; 
(2)  the  position  is  a  hedge  with  respect  to  a  security  described  in 
the  preceding  paragraph;  and  (3)  before  the  close  of  the  day  on  t 
which  the  position  was  acquired  or  entered  into  (or  such  other  time 
as  the  Treasury  Department  may  specify  in  regulations),  the  posi-  [ 
tion  is  clearly  identified  in  the  dealer's  records  as  a  hedge  with  re-  J 
spect  to  a  security  described  in  the  preceding  paragraph. 

A  security,  however,  is  not  to  include  a  contract  to  which  section 
1256(a)  of  the  Code  applies,  unless  such  contract  is  a  hedge  of  a 
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security  to  which  the  provision  applies.  The  special  character  rule 
of  the  bill  (rather  than  the  special  character  rule  of  section  1256(a)) 
will  apply  to  any  such  contract  that  is  a  hedge  of  a  security  to 
which  the  bill  applies. 

A  hedge  is  defined  as  any  position  that  reduces  the  dealer's  risk 
of  interest  rate  or  price  changes  or  currency  fluctuations,  including 
any  position  that  is  reasonably  expected  to  become  a  hedge  within 
60  days  after  the  acquisition  of  the  position. 

Exceptions  to  the  mark-to-market  rules 

Notwithstanding  the  definition  of  security,  the  mark-to-market 
rules  generally  do  not  apply  to:  (1)  any  security  that  is  held  for  in- 
vestment; ^®  (2)  any  evidence  of  indebtedness  that  is  acquired  (in- 
cluding originated)  by  a  dealer  in  the  ordinary  course  of  its  trade 
or  business,  but  only  if  the  evidence  of  indebtedness  is  not  held  for 
sale;  (3)  any  seciuity  which  is  a  hedge  with  respect  to  a  security 
that  is  not  subject  to  the  mark-to-market  rules  (i.e.,  any  security 
that  is  a  hedge  with  respect  to  (a)  a  security  held  for  investment, 
or  (b)  an  evidence  of  indebtedness  described  in  (2);  and  (4)  any  se- 
curity which  is  a  hedge  with  respect  to  a  position,  right  to  income, 
or  a  Uability  that  is  not  a  security  in  the  hands  of  the  taxpayer.^^ 
Whether  or  not  a  security  or  evidence  of  indebtedness  is  required 
to  be  marked-to-market  under  the  applicable  financial  accounting 
rules  is  not  dispositive  for  purposes  of  determining  whether  such 
security  or  evidence  of  indebtedness  is  treated  as  held  for  invest- 
ment or  as  not  held  for  sale  under  the  provision. 

To  the  extent  provided  in  regulations  to  be  promulgated  by  the 
Treasury  Department,  the  exceptions  to  the  mark-to-market  rules 
for  certain  hedges  do  not  apply  to  any  security  that  is  held  by  a 
taxpayer  in  its  capacity  as  a  dealer  in  securities.  Thus,  regulations 
may  provide  that  the  exceptions  to  the  mark-to-market  rules  for 
certain  hedges  do  not  apply  to  securities  that  are  entered  into  with 
customers  in  the  ordinary  course  of  a  trade  or  business.  In  addi- 
tion, a  dealer  may  not  treat  a  security  that  is  identified  as  a  hedge 
or  as  an  investment  as  also  held  in  its  capacity  as  dealer.  Thus, 
securities  identified  as  qualifying  for  one  of  the  exceptions  to  the 
mark-to-market  rules  may  not  be  accounted  for  using  the  LCM  or 
other  inventory  method  of  accounting. 

In  addition,  the  exceptions  to  the  mark-to-market  rules  do  not 
apply  unless,  before  the  close  of  the  day  on  which  the  security  (in- 
cluding any  evidence  of  indebtedness)  is  acquired,  originated,  or  en- 
tered into  (or  such  other  time  as  the  Treasury  Department  may 
specify  in  regulations),'*^  the  security  is  clearly  identified  in  the 


^®To  the  extent  provided  in  regulations  to  be  promulgated  bv  the  Treasury  Department,  the 
exception  to  the  mark-to-market  rules  for  a  security  that  is  held  for  investment  is  not  to  apply 
to  any  notional  principal  contract  or  any  derivative  financial  instrument  that  is  held  by  a  dealer 
in  such  securities. 

^®For  purposes  of  the  mark-to-market  rules,  debt  issued  by  a  taxpayer  is  not  a  security  in 
the  hands  of  such  taxpayer. 

'*°  It  is  anticipated  that  the  Treasviry  regulations  will  permit  a  dealer  that  ori^ates  evidences 
of  indebtedness  in  the  ordinary  course  of  a  trade  or  business  to  identify  such  evidences  of  indebt- 
edness as  not  held  for  sale  based  on  the  accounting  practices  of  the  dealer  but  in  no  event  later 
than  the  date  that  is  30  days  after  the  date  that  any  such  evidence  of  indebtedness  is  originated. 
Further,  it  is  emticipated  that  the  Treasury  regulations  will  permit  a  dealer  that  enters  into 
conmiitments  to  acquire  mortgages  to  identify  such  commitments  as  being  held  for  investment 
if  the  dealer  acquires  the  mortgages  and  holds  the  mortgages  as  investments.  It  is  anticipated 
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dealer's  records  as  being  described  in  one  of  the  exceptions  listed 
above.'*^ 

It  is  anticipated  that  the  identification  rules  with  respect  to 
hedges  will  be  applied  in  such  a  manner  as  to  minimize  the  imposi- 
tion of  additional  accoiinting  burdens  on  dealers  in  securities.  For 
example,  it  is  xmderstood  that  certain  dealers  in  securities  use  ac- 
countmg  systems  which  treat  certain  transactions  entered  into  be- 
tween separate  business  units  as  if  such  transactions  were  entered 
into  with  unrelated  third  parties.  It  is  anticipated  that  for  purposes 
of  the  mark-to-market  rules,  such  an  accounting  system  generally 
will  provide  an  adequate  identification  of  hedges  with  third  parties. 

In  addition  to  clearly  identifying  a  security  as  qualifying  for  one 
of  the  exceptions  to  the  mark-to-market  rules  listed  above,  a  dealer 
must  continue  to  hold  the  security  in  a  capacity  that  qualifies  the 
security  for  one  of  the  exceptions  listed  above.  If  at  any  time  after 
the  close  of  the  day  on  which  the  security  was  acquired,  originated, 
or  entered  into  (or  such  other  time  as  the  Treasury  Department 
may  specify  in  regulations),  the  security  is  not  held  in  a  capacity 
that  qualifies  the  security  for  one  of  the  exceptions  listed  above, 
then  the  mark-to-market  rules  are  to  apply  to  any  changes  in  value 
of  such  security  that  occur  after  the  security  no  longer  qualifies  for 
an  exception.^^ 

Improper  identification   ^  ^ 

The  bill  provides  that  if  (1)  a  dealer  identifies  a  security  as  quali- 
fying for  an  exception  to  the  mark-to-market  rules  but  the  security 
does  not  qualify  for  that  exception,  or  (2)  a  dealer  fails  to  identify 


that  this  identification  of  commitments  to  acqviire  mortgages  will  occur  within  a  reasonable  pe- 
riod after  the  acquisition  of  the  mortgages  but  in  no  event  later  than  the  date  that  is  30  days 
after  the  date  that  the  mortgages  are  acqmred. 

^^A  security  is  to  be  treated  as  clearly  identified  in  a  dealer's  records  as  being  described  in 
one  of  the  exceptions  listed  above  if  all  of  securities  of  the  taxpayer  that  are  not  so  described 
are  clearly  identified  in  the  dealer's  records  as  not  being  described  in  such  exception. 

For  example,  assume  that,  in  the  ordinary  course  of  its  trade  or  business,  a  bank  originates 
loans  that  are  sold  if  the  loans  satisfy  certain  conditions.  In  addition,  assume  that  (1)  the  bank 
determines  whether  a  loan  satisfies  the  conditions  within  30  days  after  the  loan  is  made,  and 
(2)  if  a  loan  satisfies  the  conditions  for  sale,  the  bank  records  the  loan  in  a  separate  account 
on  the  date  that  the  determination  is  made.  For  purposes  of  the  bill,  the  bank  is  a  dealer  in 
securities  with  respect  to  the  loans  that  it  holds  for  sale.  In  addition,  by  identifying  these  loans 
as  held  for  sale,  the  bank  is  considered  to  have  identified  all  other  loans  as  not  held  for  sale. 
Consequently,  the  loans  that  are  not  held  for  sale  are  not  subject  to  the  mark-to-market  rules. 

*2Any  gain  or  loss  that  is  attributable  to  the  period  that  the  security  was  not  subject  to  the 
mark-to-market  rules  generally  is  to  be  taken  into  account  at  the  time  that  the  security  is  actu- 
ally sold  (rather  than  treated  as  sold  by  reason  of  the  mark-to-market  rules). 

Conversely,  different  rules  apply  to  a  security  that  originally  is  held  by  the  taxpayer  in  a  ca- 
pacity that  subjects  the  security  to  the  mark-to-market  rules,  but  later  becomes  otherwise  eligi-  i 
Die  for  an  exception  from  the  mark-to-market  rules.  For  example,  assume  that  a  security  to 
which  the  mark-to-market  rules  apply  is  hedged  (and  thus  the  hedge  is  subject  to  the  mark- 
to-market  rules)  and  the  security  (but  not  the  hedge)  is  sold  before  year  end.  In  such  case,  the  ^ 
"naked"  hedge  generally  will  be  subject  to  the  mark-to-market  rules  at  the  year  end.  ' 

However,  the  Treasury  Department  has  authority  to  issue  regulations  that  would  allow  the  [ 
taxpayer  to  identify,  on  the  date  the  security  is  sold,  the  "naked"  hedge  as  a  security  to  which  | 
one  01  the  exceptions  to  the  mark-to-market  rules  (assuming  the  "naked"  hedge  otherwise  quaU- 
fies  for  the  exception).  In  making  this  identification,  it  is  anticipated  that  the  taxpayer  would 
be  required  to  apply  the  mark-to-market  rules  to  the  "naked"  hedge  as  of  the  date  of  the  sale 
of  the  security,  take  any  resultin^^  gain  or  loss  into  account  for  the  taxable  year  of  sale,  and 
treat  the  "naked"  hedge  as  a  security  to  which  the  exceptions  to  the  mark-to-market  rules  apply. 

Whether  or  not  the  taxpayer  is  allowed  under  regulations  to  make  the  identification  descrioed  || 
above  (and  whether  or  not  the  taxpayer  makes  the  identification),  any  gain  or  loss  attributable  i 
to  the  period  after  the  date  of  sale  of  the  security  will  not  be  subject  to  the  special  character 
rule  of  the  bill  if  the  hedge  is  not  held  by  the  taxpayer  in  its  capacity  as  a  dealer  during  such  [! 
period.  Thus,  if  the  "naked"  hedge  is  a  capital  asset  in  the  hands  of  the  taxpayer,  any  gain  or 
loss  recognized  with  respect  to  the  "naked"  hedge  that  is  attributable  to  the  period  after  the 
date  of  sale  of  the  security  will  be  capital  gain  or  Toss. 
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a  position  that  is  not  a  security  as  a  hedge  of  a  security  but  the 
position  is  a  hedge  of  a  security,  then  the  mark-to-market  rules  are 
to  apply  to  any  such  security  or  position,  except  that  loss  is  to  be 
recognized  under  the  mark-to-market  rules  prior  to  the  disposition 
of  the  seciirity  or  position  only  to  the  extent  of  gain  previously  rec- 
ognized imder  the  mark-to-market  rules  (and  not  previously  taken 
into  account  under  this  provision)  with  respect  to  the  security  or 
position. 

Other  rules 

The  bill  provides  that  the  uniform  cost  capitaHzation  rules  of  sec- 
tion 263A  of  the  Code  and  the  rules  of  section  263(g)  of  the  Code 
that  require  the  capitalization  of  certain  interest  and  carrying 
charges  in  the  case  of  straddles  do  not  apply  to  any  security  to 
which  the  mark-to-market  rules  apply  because  the  fair  market 
value  of  a  security  should  include  the  costs  that  the  dealer  would 
otherwise  capitalize. 

In  addition,  a  security  subject  to  the  provision  is  not  to  be  treat- 
ed as  sold  and  reacquired  for  purposes  of  section  1091  of  the  Code. 
Section  1092  of  the  Code  will  apply  to  any  loss  recognized  under 
the  mark-to-market  rules  (but  will  have  no  effect  if  all  the  offset- 
ting positions  that  make  up  the  straddle  are  subject  to  the  mark- 
to-market  rules). 

Furthermore,  the  bill  provides  that  (1)  the  mark-to-market  rules 
do  not  apply  to  any  section  988  transaction  (generally,  a  foreign 
currency  transaction)  that  is  part  of  a  section  988  hedging  trans- 
action, and  (2)  the  determination  of  whether  a  transaction  is  a  sec- 
tion 988  transaction  is  to  be  made  without  regard  to  whether  the 
transaction  would  otherwise  be  marked-to-market  imder  the  bill. 

For  purposes  of  the  provision,  fair  market  value  generally  is  de- 
termined by  valuing  each  security  on  an  individual  security  basis. 
Thus,  if  a  taxpayer  holds  a  large  block  of  securities  of  the  same 
type,  the  securities  should  be  valued  without  taking  any  blockage 
(fiscount  into  account.  It  is  expected  that  the  Treasury  Department 
will  authorize  the  use  of  appropriate  valuation  methods  that  will 
alleviate  \innecessary  compliance  burdens  of  taxpayers  \mder  the 
biU. 

The  bill  also  authorizes  the  Treasury  Department  to  promulgate 
regulations  which  provide  for  the  treatment  of  a  hedge  that  reduce 
a  dealer's  risk  of  interest  rate  or  price  changes  or  currency  fluctua- 
tions with  respect  to  securities  that  are  subject  to  the  mark-to-mar- 
ket rules  as  well  as  with  respect  to  securities,  positions,  rights  to 
income,  or  liabilities  that  are  not  subject  to  the  mark-to-market 
rules.  It  is  anticipated  that  the  Treasury  regulations  may  allow 
taxpayers  to  treat  any  such  hedge  as  not  subject  to  the  mark-to- 
market  rules  provided  that  such  treatment  is  consistently  followed 
from  year  to  year. 

Finally,  the  bill  authorizes  the  Treasury  Department  to  promul- 
gate such  regulations  as  may  be  necessary  or  appropriate  to  carry 
out  the  provisions  of  the  bill,  including  rules  to  prevent  the  use  of 
year-end  transfers,  related  persons,  or  other  arrangements  to  avoid 
the  provisions  of  the  bill.  Such  authority  includes  coordinating  the 
mark-to-market  rules  with  the  original  issue  discount  rules. 
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Other  hedging  transactions 

The  bill  provides  that  any  gain  or  loss  with  respect  to  hedges 
that  are  subject  to  the  mark-to-market  rules  of  the  bill  will  be 
treated  as  ordinary  gain  or  loss. 

The  committee  understands  that  hedging  transactions  are  also 
important  to  the  management  of  risks  by  businesses  that  are  not  j 
subject  to  these  mark-to-market  rules.  Hedging  transactions  are 

E art  of  a  sound  business  strategy  in  fields  as  diverse  as  farming, 
anking,  manufacturing  and  energy  production. 
The  committee  also  understands  that  there  has  been  increased 
uncertainty  concerning  the  tax  treatment  of  hedging  transactions 
following  a  decision  by  the  Siipreme  Court  in  1988,  Arkansas  Best 
Corp.  V.  Commissioner,  485  U.S.  212  (1988).  That  decision  held 
that  a  taxpayer  could  not  claim  an  ordinary  loss  from  the  sale  of 
subsidiary  stock  that  purportedly  had  been  acquired  for  the  pur- 
pose of  preserving  the  business  reputation  of  the  taxpayer.  The 
committee  believes  that  decision  has  created  significant  uncer-  ^ 
tainty  for  taxpayers  engaging  in  legitimate  business  hedging  trans- 
actions. 

The  level  of  uncertainty  regarding  the  tax  treatment  of  hedging 
transactions  is  a  matter  of  great  concern  to  the  committee  for  it  is 
the  consumer  who  pays  for  the  lack  of  good  risk  management  and  ' 
for  market  uncertainty.  The  committee  believes  this  is  a  significant 
issue.  To  the  extent  a  solution  may  require  coordination  between 
the  executive  and  legislative  branches,  the  committee  urges  the  Ad- 
ministration, in  the  strongest  terms,  to  advise  the  committee,  with- 
in 90  days  of  the  enactment  of  this  Act,  how  best  to  proceed.  , 

Effective  Date  | 
In  general  \ 

The  provision  applies  to  taxable  years  ending  on  or  after  Decem- 
ber 31,  1993.  A  taxpayer  that  is  required  to  change  its  method  of 
accounting  to  comply  with  the  requirements  of  the  provision  is 
treated  as  having  initiated  the  change  in  method  of  accounting  and 
as  having  received  the  consent  of  the  Treasury  Department  to 
make  such  change.  The  net  amount  of  the  section  481(a)  adjust- 
ment is  to  be  taken  into  account  ratably  over  a  5-taxable  year  pe- 
riod beginning  with  the  first  taxable  year  ending  on  or  after  De-  3 
cember  31,  1993.  ^ 

The  principles  of  section  8.03(1)  and  (2)  of  Rev.  Proc.  92-20,  t> 
1992-12  I.R.B,  10,  are  to  apply  to  the  section  481(a)  adjustment, 
It  is  anticipated  that  section  8.03(1)  of  Rev.  Proc.  92-20  will  be  ap-  a 
plied  by  taking  into  account  all  securities  of  a  dealer  that  are  sub-  I 
ject  to  the  mark-to-market  rules  (including  those  securities  that  are  i 
not  inventory  in  the  hands  of  the  dealer).  In  addition,  it  is  antici- 
pated that  net  operating  losses  will  be  allowed  to  offset  the  section 
481(a)  adjustment,  tax  credit  carryforwards  will  be  allowed  to  off-  i 
set  any  tax  attributable  to  the  section  481(a)  adjustment,  and,  for 
purposes  of  determining  liabihty  for  estimated  taxes,  the  section 
481(a)  adjustment  will  be  taken  into  accoimt  ratably  throughout  [ 
the  taxable  year  in  question.  j. 

In  determining  the  amount  of  the  section  481(a)  adjustment  for  I 
taxable  years  beginning  before  the  date  of  enactment  of  the  mark-  I 
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to-market  rules,  the  identification  requirements  are  to  be  applied 
in  a  reasonable  manner.  It  is  anticipated  that  any  security  that 
was  identified  as  being  held  for  investment  under  section  1236(a) 
of  the  Code  as  of  the  last  day  of  the  taxable  year  preceding  the  tax- 
able year  of  change  is  to  be  treated  as  held  for  investment  for  pur- 
poses of  the  mark-to-market  rules.  It  is  also  anticipated  that  any 
other  security  that  was  held  as  of  the  last  day  of  the  taxable  year 
preceding  the  taxable  year  of  change  is  to  be  treated  as  properly 
identified  if  the  dealer's  records  as  of  such  date  support  such  iden- 
tification.'*^ 

Special  rule  for  certain  floor  specialists  and  market  makers 

To  the  extent  that  a  portion  of  the  section  481(a)  adjustment  of 
a  taxpayer  is  attributable  to  the  use  of  the  LIFO  inventory  method 
of  accounting  for  any  qualified  security,  such  portion  of  the  adjust- 
ment is  taken  into  account  ratably  over  the  shorter  of  (1)  a  20-tax- 
able  year  period  or  (2)  the  number  of  years  the  taxpayer  (or  any 
predecessor)  had  utilized  the  LIFO  inventory  method  for  that  secu- 
rity, beginning  with  the  first  taxable  year  ending  on  or  after  De- 
cember 31,  1993.  In  no  event  may  the  period  be  less  than  5  years. 
For  this  purpose,  "qualified  security"  means  any  security  acquired 
(1)  by  a  floor  speciaHst  (as  defined  in  section  1236(d)(2))  in  connec- 
tion with  the  specialist's  duties  as  a  specialist  on  an  exchange,  but 
only  if  the  security  is  one  in  which  the  specialist  is  registered  with 
the  exchange  or  (2)  by  a  taxpayer  who  is  a  market  maker  in  con- 
nection with  the  taxpayer's  duties  as  market  maker,  but  only  if  (a) 
the  security  is  included  on  the  National  Association  of  Security 
Dealers  Automated  Quotation  System,  (b)  the  taxpayer  is  reg- 
istered as  a  market  maker  in  such  security  with  the  National  Asso- 
ciation of  Security  Dealers,  and  (c)  as  of  the  last  day  of  the  taxable 
year  preceding  the  taxpayer's  first  taxable  year  ending  on  or  after 
December  31,  1993,  the  taxpayer  (or  a  predecessor  of  the  taxpayer) 
has  been  actively  engaged  as  a  market  maker  in  such  security  for 
a  2-year  period  ending  on  such  date  (or,  if  shorter,  the  period  be- 
ginning 61  days  after  the  security  was  listed  in  such  quotation  sys- 
tem and  ending  on  such  date.)  The  portion  of  the  section  481(a)  ad- 
justment that  is  attributable  to  the  use  of  the  LIFO  inventory 
method  of  accounting  for  any  qualified  security  is  determined 
imder  the  rules  described  in  section  312(n)(4)  (without  regard  to 
the  effective  date  of  such  section).  In  addition,  the  portion  of  the 
section  481(a)  adjustment  that  is  attributable  to  the  use  of  the 
LIFO  inventory  method  of  accounting  for  qualified  securities  may 
not  exceed  the  taxpayer's  overall  section  481(a)  adjustment  for  all 
securities  under  the  proposal. 


■^^In  addition,  it  is  anticipated  that  in  order  for  any  security  that  is  held  on  the  date  of  enact- 
ment of  the  mark-to-market  rules  to  qualify  for  one  of  the  exceptions  to  the  mark-to-market 
rules,  the  security  must  be  identified  as  being  described  in  one  of  the  exceptions  within  a  rea- 
sonable period  after  the  date  of  enactment  but  in  no  event  later  than  the  date  that  is  30  days 
after  the  date  of  enactment. 
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4.  Tax  treatment  of  certain  FSLIC  financial  assistance  (sec. 
14224  of  the  bill  and  sees.  165,  166,  585,  and  593  of  the 
Code) 

Present  Law  and  Background 

A  taxpayer  may  claim  a  deduction  for  a  loss  on  the  sale  or  other 
disposition  of  property  only  to  the  extent  that  the  taxpayer's  ad- 
justed basis  for  the  property  exceeds  the  amount  realized  on  the 
disposition  and  the  loss  is  not  compensated  for  by  insurance  or  oth- 
erwise (sec.  165  of  the  Code).  In  the  case  of  a  taxpayer  on  the  spe- 
cific charge-off  method  of  accounting  for  bad  debts,  a  deduction  is 
allowable  for  the  debt  only  to  the  extent  that  the  debt  becomes 
worthless  and  the  taxpayer  does  not  have  a  reasonable  prospect  of 
being  reimbursed  for  the  loss.  If  the  taxpayer  accoimts  for  bad 
debts  on  the  reserve  method,  the  worthless  portion  of  a  debt  is 
charged  against  the  taxpayer's  reserve  for  bad  debts,  potentially  in- 
creasing the  taxpayer's  deduction  for  an  addition  to  this  reserve. 

A  special  statutory  tax  rule,  enacted  in  1981,  excluded  from  a 
thrift  institution's  income  financial  assistance  received  from  the 
Federal  Savings  and  Loan  Insurance  Corporation  (FSLIC),'*'*  and 
prohibited  a  reduction  in  the  tax  basis  of  the  thrift  institution's  as- 
sets on  account  of  the  receipt  of  the  assistance.  Under  the  Tech- 
nical and  Miscellaneous  Revenue  Act  of  1988  (TAMRA),  taxpayers 
generally  were  required  to  reduce  certain  tax  attributes  by  one-half 
the  amount  of  financial  assistance  received  from  the  FSLIC  pursu- 
ant to  certain  acquisitions  of  financiaUy  troubled  thrift  institutions 
occurring  after  December  31,  1988.  Tliese  special  rules  were  re-; 
pealed  by  FIRREA,  but  still  apply  to  transactions  that  occurred  hej 
fore  May  10,  1989. 

Prior  to  the  enactment  of  FIRREA,  the  FSLIC  entered  into  a 
number  of  assistance  agreements  in  which  it  agreed  to  provide  losd 
protection  to  acquirers  of  troubled  thrift  institutions  by  compensate 
ing  them  for  the  difference  between  the  book  value  and  sales  pro- 
ceeds of  "covered  assets."  "Covered  assets"  typically  are  assets  that 
were  classified  as  nonperforming  or  troubled  at  the  time  of  the  as- 
sisted transaction  but  could  include  other  assets  as  well.  Many  oi 
these  covered  assets  are  also  subject  to  yield  maintenance  guaran- 
tees, under  which  the  FSLIC  guaranteed  the  acquirer  a  minimum 
return  or  yield  on  the  value  of  the  assets.  The  assistance  agree- 
ments also  generally  grant  the  FSLIC  the  right  to  purchase  cov- 
ered assets.  In  addition,  many  of  the  assistance  agreements  permil 
the  FSLIC  to  order  assisted  institutions  to  write  down  the  value  o: 
covered  assets  on  their  books  to  fair  market  value  in  exchange  foi 
a  pajnnent  in  the  amoimt  of  the  write-down. 

Under  most  assistance  agreements,  one  or  more  Special  Reserve 
Accounts  are  established  and  maintained  to  account  for  the  amoimi 
of  FSLIC  assistance  owed  by  the  FSLIC  to  the  acquired  entity.  Th( 
assistance  agreements  generally  specify  the  precise  circumstances 


Until  it  was  abolished  by  the  Financial  Institutions  Reform,  Recovery  and  Enforcement  Ac 
of  1989  (FIRREA),  FSLIC  insured  the  deposits  of  its  member  savings  and  loan  associations  an 
was  responsible  for  insolvent  member  institutions.  FIRREA  abolished  FSLIC  and  establishe 
the  FSLIC  Resolution  Fund  (FRF)  to  assume  all  of  the  assets  and  liabilities  of  FSLIC  (othe 
than  those  expressly  assumed  or  transferred  to  the  Resolution  Trust  Corporation  (RTC)).  FRl ' 
is  administered  by  the  Federal  Deposit  Insxirance  Corporation  (FDIC).  The  term  "FSLIC  is  use 
hereafter  to  refer  to  FSLIC  and  any  successor  to  FSLIC. 
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under  which  amounts  with  respect  to  covered  assets  are  debited  to 
an  account.  Under  the  assistance  agreements,  these  debit  entries 
generally  are  made  subject  to  prior  FSLIC  direction  or  approval. 
When  amoimts  are  so  debited,  the  FSLIC  generally  becomes  obli- 
gated to  pay  the  debited  balance  in  the  account  to  the  acquirer  at 
such  times  and  subject  to  such  offsets  as  are  specified  in  the  assist- 
ance agreement. 

In  September  1990,  the  Resolution  Trust  Corporation  (RTC),  in 
accordance  with  the  requirements  of  FIRREA,  issued  a  report  to 
Congress  and  the  Oversight  Board  of  the  RTC  on  certain  FSLIC- 
assisted  transactions  (the  "1988/89  FSLIC  transactions").  The  re- 
port recommended  further  study  of  the  covered  loss  and  other  tax 
issues  relating  to  these  transactions.  A  March  4,  1991  Treasury  De- 
partment report  ("Treasury  report")  on  tax  issues  relating  to  the 
1988/89  FSLIC  transactions  concluded  that  deductions  should  not 
be  allowed  for  losses  that  are  reimbursed  with  exempt  FSLIC  as- 
sistance. The  Treasury  report  states  that  the  Treasury  view  is  ex- 
pected to  be  challenged  in  the  courts  and  recommended  that  Con- 
gress enact  clarifying  legislation  disallowing  these  deductions.'*^ 

Reasons  for  Change 

Allowing  tax  deductions  for  losses  on  covered  assets  that  are 
compensated  for  by  FSLIC  assistance  gives  thrift  institutions  a  per- 
verse incentive  to  minimize  the  value  of  these  assets  when  sold. 
The  FSLIC,  and  not  the  institution,  bears  the  economic  burden  cor- 
responding to  any  reduction  in  value  because  it  is  required  to  reim- 
bvirse  the  thrift  institution  for  the  loss.  However,  the  tax  benefit  to 
the  thrift  institution  and  its  affiliates  increases  as  tax  losses  are 
enhanced.  The  thrift  institution,  therefore,  has  an  incentive  to  min- 
imize the  value  of  covered  assets  in  order  to  maximize  its  claimed 
tax  loss  and  the  attendant  tax  savings. 

It  is  desirable  to  clarify,  as  of  the  date  of  the  Treasury  Report, 
that  FSLIC  assistance  with  respect  to  certain  losses  is  taken  into 
account  as  compensation  for  purposes  of  the  loss  and  bad  debt  de- 
duction provisions  of  the  Code. 

Explanation  of  Provision 

General  rule 

Any  FSLIC  assistance  with  respect  to  any  loss  of  principal,  cap- 
ital, or  similar  amoimt  upon  the  disposition  of  an  asset  shall  be 
taken  into  accoimt  as  compensation  for  such  loss  for  purposes  of 
section  165  of  the  Code.  Any  FSLIC  assistance  with  respect  to  any 
debt  shall  be  taken  into  accoimt  for  purposes  of  determining  wheth- 
er such  debt  is  worthless  (or  the  extent  to  which  such  debt  is 
worthless)  and  in  determining  the  amount  of  any  addition  to  a  re- 
serve for  bad  debts.  For  this  purpose,  FSLIC  assistance  means  any 
assistance  or  right  to  assistance  with  respect  to  a  domestic  building 
and  loan  association  (as  defined  in  section  7701(a)(19)  of  the  Code 
without  regard  to  subparagraph  (C)  thereof)  imder  section  406(f)  of 


Department  of  the  Treasury,  Report  on  Tax  Issues  Relating  to  the  1988/89  Federal  Savings 
and  Loan  Insurance  Corporation  Assisted  Transactions,  March,  1991  at  pp.  16-17. 
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the  National  Housing  Act  or  section  21A  of  the  Federal  Home  Loan 
Bank  Act  (or  under  any  similar  provision  of  law).^^ 

Thus,  if  a  taxpayer  disposes  of  an  asset  entitled  to  FSLIC  assist- 
ance, no  deduction  is  allowed  under  section  165  of  the  Code  for  a 
loss  (if  any)  on  the  disposition  of  the  asset  to  the  extent  the  assist- 
ance agreement  contemplates  a  right  to  receive  FSLIC  assistance 
with  respect  to  the  loss.  Similarly,  if  a  loan  held  by  a  taxpayer  con- 
stitutes an  asset  entitled  to  FSLIC  assistance,  the  thrift  institution 
shall  not  charge  ofT  any  amoxmt  of  the  loan  covered  by  the  assist- 
ance agreement  against  the  bad  debt  reserve  and  no  charge-off  will 
be  taken  into  account  in  computing  an  addition  to  the  reserve 
under  the  experience  method,  to  the  extent  the  assistance  agree- 
ment contemplates  a  right  to  receive  FSLIC  assistance  on  a  write- 
down of  such  asset  under  the  agreement  or  on  a  disposition.  The 
institution  also  shall  not  be  allowed  to  deduct  such  amount  of  the 
loan  under  the  specific  charge-off  method.^"^ 

It  is  intended  that  the  right  to  FSLIC  assistance  for  purposes  of 
this  provision  is  to  be  determined  by  reference  to  the  gross  amount 
of  FSLIC  assistance  that  is  contemplated  by  the  assistance  agree- 
ment with  respect  to  the  sale  or  other  disposition,  or  write-down, 
without  taking  into  account  any  offsets  that  might  reduce  the  net 
amount  FSLIC  is  obligated  to  pay  under  the  agreement.  For  exam- 
ple, under  an  assistaince  agreement  an  institution's  right  to  be  re- 
imbursed for  a  loss  on  the  disposition  or  write-down  of  an  asset 
may  be  reflected  as  a  debit  to  a  Special  Reserve  Account,  while  cer- 
tain other  items  that  will  reduce  the  ultimate  amoxint  of  assistance 
to  be  paid  may  be  reflected  as  credits  to  the  account.  In  such  a 
case,  the  gross  amoiint  of  FSLIC  assistance  contemplated  by  the 
agreement  is  the  amount  represented  by  the  debit,  without  regard 
to  any  offset. 

Financial  assistance  to  which  the  FIRREA  amendments 
apply 

The  provision  does  not  apply  to  any  financial  assistance  to  which 
the  amendments  made  by  section  1401(a)(3)  of  FIRREA  apply. 

No  inference 

No  inference  is  intended  as  to  prior  law  or  as  to  the  treatment 
of  any  item  to  which  this  provision  does  not  apply. 

Effective  Date 

In  general 

The  provision  appHes  to  financial  assistance  credited  on  or  aifter 
March  4,  1991,  with  respect  to  (1)  assets  disposed  of  and  charge- 
offs  made  in  taxable  years  ending  on  or  after  March  4,  1991;  and 
(2)  assets  disposed  of  and  charge-offs  made  in  taxable  years  ending 
before  March  4,  1991,  but  only  for  purposes  of  determining  the 


FSLIC  assistance  for  purposes  of  the  provision  does  not  include  "net  worth  assistance".  "Net 
worth  assistance"  is  generally  computed  at  the  time  of  an  acquisition,  without  targeting  loss  cov- 
erage to  ultimate  dispositions  or  write-downs  with  respect  to  particular  assets. 

'*''^It  is  expected  that,  for  purposes  of  the  adjusted  cxirrent  earnings  adjustment  of  the  cor- 
porate alternative  minimum  tax,  there  will  not  be  any  net  positive  adjustment  to  the  extent  that 
FSLIC  assistance  is  taken  into  account  as  compensation  for  a  loss  or  in  determining  worthless- 
ness  and  there  is,  therefore,  no  deductible  loss  or  bad  debt  charge-ofi". 
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amount  of  any  net  operating  loss  carryover  to  a  taxable  year  end- 
ing on  or  after  March  4,  1991. 

For  this  purpose,  financial  assistance  generally  is  considered  to 
be  credited  when  the  taxpayer  makes  an  approved  debit  entry  to 
a  Special  Reserve  Account  required  to  be  maintained  under  the  as- 
sistance agreement  to  reflect  the  asset  disposition  or  write-down. 
An  amount  will  also  be  considered  to  be  credited  prior  to  March  4, 
1991  if  the  asset  was  sold,  with  prior  FSLIC  approval,  before  that 
date. 

An  amoimt  is  not  deemed  to  be  credited  for  purposes  of  the  provi- 
sion merely  because  the  FSLIC  has  approved  a  management  or 
business  plan  or  similar  plan  with  respect  to  an  asset  or  group  of 
assets,  or  has  otherwise  generally  approved  a  value  with  respect  to 
an  asset. 

As  an  example  of  the  appUcation  of  the  effective  date  of  the  pro- 
vision, assume  that  a  thrift  institution  is  subject  to  a  FSLIC  assist- 
ance agreement  that,  through  the  use  of  a  Special  Reserve  Account, 
operates  to  compensate  the  institution  for  the  difference  between 
the  book  and  fair  market  values  of  certain  covered  assets  upon 
their  disposition  or  write-down.  Further  assume  that  on  February 
1,  1991  the  thrift  institution  wrote  down  a  covered  asset  that  has 
a  book  value  and  tax  basis  of  $100  to  $60,  the  asset's  fair  market 
value.  With  FSLIC  approval,  the  institution  debited  the  Special  Re- 
serve Accoimt  prior  to  March  4,  1991,  to  reflect  the  write-down  of 
$40,  and  properly  submitted  to  the  FSLIC  a  sumpaary  of  the  ac- 
count that  reflected  that  debit,  along  with  other  debits  for  the 
quarter  ended  March  31,  1991.  The  provision  would  not  apply  to 
a  loss  claimed  by  the  thrift  institution  with  respect  to  the  write- 
down of  the  covered  asset  on  February  1,  1991.  The  same  result 
would  apply  if  the  institution  had  sold  the  asset  for  $60  on  Feb- 
ruary 1  with  prior  FSLIC  approval.  In  the  sale  case,  the  provision 
would  not  apply  even  if  there  were  no  debit  to  the  Special  Reserve 
Accoimt  prior  to  March  4,  1991,  so  long  as  the  FSLIC  approved  the 
amount  of  the  reimbursable  loss  for  purposes  of  providing  assist- 
ance xmder  the  agreement. 

Application  to  certain  net  operating  losses 

The  provision  applies  to  the  determination  of  any  net  operating 
loss'*®  carried  into  a  taxable  year  ending  on  or  after  March  4,  1991, 
to  the  extent  that  the  net  operating  loss  is  attributable  to  a  loss 
or  charge-off*  for  which  the  taxpayer  had  a  right  to  FSLIC  assist- 
ance which  had  not  been  credited  before  March  4,  1991. 

For  example,  assume  a  calendar  year  thrift  institution  is  a  party 
to  a  FSLIC  assistance  agreement  that  compensates  the  institution 
for  the  amount  that  covered  loans  are  written  down  or  charged  off 
pursuant  to  the  agreement.  The  agreement  provides  that  the  insti- 
tution must  receive  the  prior  approval  of  the  FSLIC  to  write  down 
a  loan  for  purposes  of  this  compensation.  Further  assume  that  the 
institution  uses  the  experience  method  to  account  for  bad  debts  for 
tax  purposes,  and  that  in  1990  it  charged  off  $100  with  respect  to 
a  covered  loan.  Assume  that  this  charge-off  initially  reduced  the 


*®For  purposes  of  detennminfi  any  alternative  minimum  tax  net  operating  loss  carryover  to 
periods  ending  on  or  after  March  4,  1991,  it  is  expected  that  the  principles  described  in  the  pre- 
ceding footnote  will  apply. 
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taxpayer's  bad  debt  reserve  balance  by  $100  and  allowed  the  tsix- 
payer  to  increase  its  addition  to  its  reserve  by  $100  to  bring  the 
reserve  to  an  appropriate  bailance.  The  taxpayer  deducted  this 
amount  and  utilized  $20  for  the  year  ended  in  1990  (i.e.,  the  last 
taxable  year  of  the  taxpayer  ending  before  March  4,  1991).  This 
produced  a  net  operating  loss  of  $80  for  the  remainder.  The  net  op- 
erating loss  is  carried  forward  to  1991  (a  taxable  year  of  the  tax- 
payer ending  on  or  after  March  4,  1991).  Assimie  that  the  taxpayer 
did  not  debit  the  Special  Reserve  Account  prior  to  March  4,  1991. 
The  net  operating  loss  carried  to  1991  would  be  redetermined  tak- 
ing into  account  the  provision.  Appljdng  the  provision  to  1990 
would  result  in  disallowing  the  charge-off  of  the  $100  loan  against 
the  experience  method  reserve,  in  effect  disallowing  the  $100  addi- 
tion to  the  reserve.  In  such  case,  the  taxpayer  would  continue  to 
owe  no  tax  for  1990,  but  the  $80  net  operating  loss  would  be  dis- 
allowed. However,  the  taxpayer's  tax  liability  for  1990  would  not  be 
redetermined  under  the  provision. 

As  a  further  example,  assume  that  the  net  operating  loss  de- 
scribed in  the  example  directly  above  were  carried  back  to,  and  ab- 
sorbed in,  an  earlier  year  ending  prior  to  March  4,  1991  (rather 
than  being  carried  forward).  In  that  case,  the  provision  would  not 
apply  to  reduce  the  net  operating  loss  carryback. 

Estimated  taxes 

Finally,  in  accordance  with  the  general  estimated  tax  penalty 
provisions  of  the  bill,  no  addition  to  tax  is  to  be  made  imder  section 
6654  or  6655  of  the  Code  for  any  period  before  March  16,  1994  in 
the  case  of  a  corporation  (April  16,  1994  in  the  case  of  an  individ- 
ual). However,  in  providing  this  relief,  no  inference  is  intended  as 
to  prior  law,  the  effect  of  the  provision  on  prior  law,  or  the  treat- 
ment of  any  item  to  which  this  provision  does  not  apply. 

5.  Modification  of  corporate  estimated  tax  rules  (sec.  14225 
of  the  bill  and  sec.  6655  of  the  Code) 

Present  Law 

A  corporation  is  subject  to  an  addition  to  tax  for  any 
underpa5anent  of  estimated  tax.  For  taxable  years  beginning  after 
June  30,  1992,  and  before  1997,  a  corporation  does  not  have  an 
imderpa5nnent  of  estimated  tax  if  it  makes  four  equal  timely  esti- 
mated tax  payments  that  total  at  least  97  percent  of  the  tax  liabil- 
ity shown  on  its  return  for  the  current  taxable  year.  A  corporation 
may  estimate  its  current  year  tax  liability  prior  to  year-end  by 
annualizing  its  income  through  the  period  ending  with  either  the 
month  or  the  quarter  ending  prior  to  the  estimated  tax  pa5mient 
due  date.  For  taxable  years  beginning  after  1996,  the  97-percent  re- 
quirement becomes  a  91-percent  requirement. 

A  corporation  that  is  not  a  *large  corporation"  generally  may 
avoid  the  addition  to  tax  if  it  makes  four  timely  estimated  tax  pay- 
ments each  equal  to  at  least  25  percent  of  the  tax  liability  shown 
on  its  return  for  the  preceding  taxable  year.  A  large  corporation 
may  also  use  this  rule  with  respect  to  its  estimated  tax  payment 
for  the  first  quarter  of  its  current  taxable  year.  A  large  corporation 
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is  one  that  had  taxable  income  of  $1  million  or  more  for  any  of  the 
three  preceding  taxable  years. 

Reasons  for  Change 

The  committee  believes  that  corporate  estimated  tax  require- 
ments should  be  increased  to  require  corporations  to  remit  more 
timely  their  current  year  tax  Habilities.  In  addition,  the  committee 
beheves  that  in  order  to  rationahze  the  calculation  of  annuahzed 
income  for  corporate  estimated  tax  purposes,  an  additional  set  of 
annualization  periods  should  be  provided  and  applied  consistently. 

Explanation  of  Provision 

In  general 

For  taxable  years  beginning  after  December  31,  1993,  a  corpora- 
tion that  does  not  use  the  100  percent  of  last  year's  liability  safe 
harbor  for  its  estimated  tax  payments  is  required  to  base  its  esti- 
mated tax  payments  on  100  percent  (rather  than  97  percent  or  91 
percent)  of  the  tax  shown  on  its  return  for  the  current  year,  wheth- 
er such  tax  is  determined  on  an  actual  or  annualized  basis. 

The  bill  does  not  change  the  present-law  availability  of  the  100 
percent  of  last  year's  habihty  safe  harbor  for  large  or  small  cor- 
porations. 

Annualization  periods 

In  addition,  the  bill  modifies  the  rules  relating  to  income 
annualization  for  corporate  estimated  tax  purposes.  In  general,  the 
bill  (1)  adds  a  new,  third  set  of  periods  over  which  corporations 
may  elect  to  annualize  income  and  (2)  requires  corporations  to  an- 
nually elect  which  of  the  three  periods  they  will  use  to  annualize 
income  for  the  year. 

Specifically,  under  the  bill,  annuahzed  income  is  to  be  deter- 
mined based  on  the  corporation's  income  for  the  first  3  months  of 
the  taxable  year  (in  the  case  of  the  first  and  second  estimated  tax 
installments);  the  first  6  months  of  the  taxable  year  (in  the  case 
of  the  third  estimated  tax  installment);  and  the  first  9  months  of 
the  taxable  year  (in  the  case  of  the  fourth  estimated  tax  install- 
ment). Alternatively,  a  corporation  may  elect  to  determine  its 
annualized  income  based  on  the  corporation's  income  for  either:  (1) 
the  first  2  months  of  the  taxable  year  (in  the  case  of  the  first  esti- 
mated tax  installment);  the  first  4  months  of  the  taxable  year  (in 
the  case  of  the  second  estimated  tax  installment);  the  first  7 
months  of  the  taxable  year  (in  the  case  of  the  third  estimated  tax 
installment);  and  the  first  10  months  of  the  taxable  year  (in  the 
case  of  the  fourth  estimated  tax  installment);  or  (2)  the  first  3 
months  of  the  taxable  year  (in  the  case  of  the  first  estimated  tax 
installment);  the  first  5  months  of  the  taxable  year  (in  the  case  of 
the  second  estimated  tax  installment);  the  first  8  months  of  the 
taxable  year  (in  the  case  of  the  third  estimated  tax  installment); 
and  the  first  11  months  of  the  taxable  year  (in  the  case  of  the 
fourth  estimated  tax  installment).  An  election  to  use  either  of  the 
annualized  income  patterns  described  in  (1)  or  (2)  above  must  be 
made  on  or  before  the  due  date  of  the  first  estimated  tax  install- 
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ment  for  the  taxable  year  for  which  the  election  is  to  apply,  in  a 
manner  prescribed  by  the  Secretary  of  the  Treasury. 

Effective  Date 

The  provision  is  effective  for  taxable  years  beginning  after  De- 
cember 31,  1993. 

6.  Limitation  on  section  936  credit  (sec.  14226  of  the  bill  and 
sees.  56  and  936  of  the  Code) 

Present  Law 

Certain  domestic  corporations  with  business  operations  in  the 
U.S.  possessions  (including,  for  this  purpose,  Puerto  Rico  and  the 
U.S.  Virgin  Islands)  may  elect  the  use  of  the  section  936  credit 
which  generally  eliminates  the  U.S.  tax  on  certain  income  related 
to  their  operations  in  the  possessions.'*^  Income  exempt  from  U.S. 
tax  imder  this  provision  falls  into  two  broad  categories:  business 
income,  which  in  order  to  be  exempt  must  be  income  treated  as  for- 
eign source  income  derived  from  the  active  conduct  of  a  trade  or 
business  within  a  U.S.  possession  or  from  the  sale  or  exchange  of 
substantially  all  of  the  assets  that  were  used  in  such  a  trade  or 
business;  and  investment  income,  which  in  order  to  be  exempt 
must  be  derived  from  certain  investments  in  the  possessions  or  in 
certain  Caribbean  Basin  coimtries.  The  investment  income  exempt- 
ed under  the  provision  is  known  as  "qualified  possession  source  in- 
vestment income"  (QPSII).  For  these  and  other  purposes,  income 
derived  within  a  possession  is  encompassed  within  the  term  "for- 
eign source  income." 

In  order  to  qualify  for  the  section  936  credit,  a  domestic  corpora- 
tion must  satisfy  two  requirements.  Under  one  requirement,  the 
corporation  must  be  treated  as  deriving  at  least  75  percent  of  its 
gross  income  from  the  active  conduct  of  a  trade  or  business  within 
a  possession  over  a  three-year  period.  Under  the  other  require- 
ment, the  corporation  must  be  treated  as  deriving  at  least  80  per-  i 
cent  of  its  gross  income  from  sources  within  a  possession  during  p 
that  same  three-year  period. 

Three  alternative  rules  are  provided  that  relate  to  allocating  in- 
come from  intangible  property  between  a  domestic  corporation  that 
elects  the  section  936  credit  (a  "possession  corporation")  and  its 
U.S.  shareholders.  The  general  rule  is  to  prohibit  the  possession 
corporation  from  earning  any  return  on  intangible  property.  A  pos- 
session corporation  can  instead  elect  to  subject  itself  to  one  of  two  | 
alternative  rules,  if  it  satisfies  certain  conditions.  j 

One  such  rule  is  referred  to  as  the  "cost  sharing  method."  Use  i 
of  this  method  requires  the  possession  corporation  to  pay  to  the  ap- 
propriate members  of  its  affiliated  group  of  corporations  (including 
foreign  affihates)  an  amoimt  which  represents  its  current  share  of 
the  costs  of  the  research  and  development  expenses  of  the  group. 
The  Code  determines  that  share  to  be  the  greater  of  (1)  the  total 
amoimt  of  the  group's  research  and  development  expenses  concern-  ' 


In  contrast  to  the  foreign  tax  credit,  the  possessions  tax  credit  is  a  "tax  sparing"  credit.  That 
is,  the  credit  is  granted  whether  or  not  the  electing  corporation  pays  income  tax  to  the  posses- 
sion. 
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ing  the  possession  corporation's  product  area,  multiplied  by  110 
percent  of  the  proportion  of  its  sales  as  compared  to  total  product 
area  sales  of  the  group;  or  (2)  the  amount  of  the  royalty  payment 
or  inclusion  that  would  be  required  vinder  sections  367(d)  and  482 
with  respect  to  intangible  assets  which  the  possession  corporation 
is  treated  as  owning  under  the  cost  sharing  method,  were  the  pos- 
session corporation  a  foreign  corporation  (whether  or  not  the  intan- 
gible assets  actually  are  transferred  to  the  possession  corporation). 
By  making  this  cost  sharing  payment,  the  possession  corporation 
becomes  entitled  to  treat  its  income  as  including  a  return  from  cer- 
tain intangibles,  primarily  manufacturing  intangibles,  associated 
with  the  products  it  manufactures  in  the  possessions. 

The  alternative  elective  rule  for  allocating  income  from  intangi- 
ble property  between  a  possession  corporation  and  its  U.S.  affiliates 
is  a  "profit  split"  approach.  This  method  generally  permits  alloca- 
tion to  the  possession  corporation  of  50  percent  of  the  affiliated 
group  of  U.S.  corporations  combined  taxable  income  derived  from 
sales  of  products  which  are  manufactured  in  a  possession.^^ 

Dividends  paid  by  a  possession  corporation  to  a  U.S.  shareholder 
may  qualify  for  the  deduction  for  dividends  received  from  a  domes- 
tic corporation  (sec.  243).  In  cases  where  at  least  80  percent  of  the 
stock  of  the  possession  corporation  is  owned  by  a  single  domestic 
corporation,  the  possession  corporation's  possession  source  income 
generally  may  be  distributed  without  the  parent  corporation  incur- 
ring any  regular  U.S.  income  tax. 

Taxes  paid  or  accrued  by  possession  corporations  to  foreign  coun- 
tries or  possessions  on  income  which  is  taken  into  account  in  deter- 
mining the  section  936  credit  are  neither  deductible  nor  allowable 
for  purposes  of  determining  the  foreign  tax  credit. 

A  possession  corporation's  income,  the  tax  on  which  may  be  offset 
by  the  section  936  credit,  is  not  included  in  the  alternative  mini- 
mum taxable  income  (AMTI)  of  the  possession  corporation.  Thus, 
possession  corporations  generally  are  exempt  not  only  from  the  reg- 
ular income  tax  but  also  from  the  alternative  minimum  tax  (AMT). 
Moreover,  dividends  received  by  a  U.S.  corporation  from  a  posses- 
sion corporation  generally  do  not  constitute  AMTI  of  the  recipient 
corporation  since,  as  described  above,  they  may  be  offset  by  the 
dividends  received  deduction. 

For  purposes  of  determining  a  U.S.  corporation's  adjustment  to 
AMTI  based  on  adjusted  current  earnings  (ACE),  a  deduction  is  al- 
lowed for  certain  dividends  received.  Specifically,  a  deduction  is 
available  (to  the  extent  allowed  under  section  243  or  245)  for  any 
dividend  that  qualifies  for  the  100-percent  dividends  received  de- 
duction for  regular  tax  purposes,  or  that  is  received  from  a  20-per- 
cent owned  corporation  (as  defined  in  section  243(c)(2)),  but  only  to 
the  extent  that  the  dividend  is  attributable  to  income  of  the  paying 
corporation  which  is  subject  to  U.S.  income  tax  determined  after  the 
application  of  section  936.  A  dividend  received  by  a  U.S.  corpora- 
tion from  its  wholly  owned  possession  corporation  subsidiary  gen- 
erally does  not  qualify  for  the  dividends  received  deduction,  and 
thus  increases  the  ACE  of  the  recipient,  because  the  income  of  the 


''^A  special  allocation  of  research  and  development  expenses  as  required  by  section 
936(h)(5XCXii)(II)  can  cause  the  proportion  of  the  combined  taxable  which  is  allocable  to  the 
possession  corporation  to  be  less  than  50  percent. 
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possession  corporation  tjrpically  is  not  taxed  by  the  United  States 
due  to  the  section  936  credit. 

For  purposes  of  computing  the  foreign  tax  credit,  the  Code  pro- 
vides that  dividends  paid  by  a  possession  corporation  to  an  affih- 
ated  U.S.  corporation  are  characterized  as  foreign  source  income. 
Unless  an  exception  appUes,  dividends  are  subject  to  the  separate 
foreign  tax  credit  limitation  for  passive  income.°^  In  computing  the 
AMT  foreign  tax  credit,  75  percent  of  any  withholding  or  income 
tax  paid  to  a  possession  with  respect  to  dividends  received  from  a 
possession  corporation  generally  is  treated  as  a  creditable  tax.^^ 
Moreover  for  such  computation,  taxes  paid  to  a  possession  by  a  pos- 
session corporation  are  deemed  to  be  such  a  withholding  tax  for 
this  purpose  to  the  extent  they  would  be  treated  as  taxes  paid  by 
the  recipient  of  the  dividend  under  rules  similar  to  the  rules  of  the 
indirect  foreign  tax  credit  (sees.  78  and  902)  if  the  possession  cor- 
poration were  a  foreign  corporation. 

Reasons  FOR  Change 

The  committee  recognizes  the  importance  of  the  possession  tax 
credit  to  the  possessions  generally,  and  to  Puerto  Rico  in  particu- 
lar. Although  the  section  936  tax  credit  was  enacted  to  foster  eco- 
nomic development  in  the  U.S.  possessions,  past  studies  have  indi- 
cated that  a  disproportionate  share  of  the  tax  benefits  attributable 
to  section  936  is  realized  by  certain  industries  that  create  relatively 
few  jobs  in  the  possessions.^^  These  industries  tend  to  be  those  for 
which  a  large  portion  of  taxable  income  is  derived  from  the  use  of 
intangible  assets  (e.g.,  exploitation  of  patents,  tradenames,  or  se- 
cret formulas).  The  committee  is  concerned,  moreover,  that  a  dis- 
proportionate share  of  the  cost  that  all  U.S.  taxpayers  bear  in  order 
to  provide  the  section  936  credit  may  have  inured  to  the  benefit  of 
the  stockholders  of  the  possession  corporations,  as  compared  to  the 
U.S.  citizens  residing  in  the  possessions.  To  address  this  concern 
without  hurting  the  people  for  whose  benefit  the  credit  was  adopt- 
ed, the  committee  believes  that  a  better  approach  would  be  to  place 
a  limit  on  the  tax  benefit  available  to  a  possession  corporation  at- 
tributable to  its  active  business  operations  in  the  possessions,  and 
to  base  that  limit  on  a  measure  of  the  emplojnnent  created  by  the 
corporation  in  the  possession.  The  committee  anticipates  that  by 
setting  the  limit  at  60  percent  of  wages  paid,  the  section  936  cred- 
its of  possession  corporations  will  continue  to  be  substantial,  and 
in  many  cases,  will  not  be  significantly  reduced  relative  to  present 
law. 


^^It  is  the  position  of  the  IRS  that  no  such  exception  applies  to  dividends  paid  by  a  possession  I 
corporation.  Regulations  recently  proposed  would  increase  the  proportion  of  interest  and  certain  i 
other  expenses  apportioned  to  foreign  source  passive  income,  and  would  reduce  the  proportion  j 
of  those  expanses  apportioned  to  foreign  source  general  limitation  income,  in  each  case  solely  I 
for  AMT  foreign  tax  credit  purposes.  The  intent  of  the  proposed  regulations  is  to  mitigate,  for  i 
taxpayers  subject  to  the  AMT,  the  effect  of  the  treatment  of  dividends  paid  by  possession  cor- 
porations as  foreign  source  passive  income.  (Prop.  Treas.  Reg.  sees.  1.861-9,  1.861-11,  and 
1.861-14;  1992-22  I.R.B.  50.) 

^^The  amount  of  tax  allowable  for  purposes  of  the  credit  is  limited  to  75  percent  of  possessions  , 
tax  paid  in  order  to  correspond  to  the  portion  of  a  dividend  from  a  possession  corporation  that  j 
would  be  included  in  the  recipient  shareholder's  AMTI  as  a  result  of  the  ACE  adjustment.  i 

See  Pharmaceutical  Industry — Tax  Benefits  of  Operating  in  Puerto  Rico,  United  States  Gen- 
eral Accounting  Office  Briefing  Report,  to  the  Chairman,  Special  Committee  on  Aging,  U.S.  Sen- 
ate, GAO/GGD-92-72-BR,  Appendix  I,  Tables  I.l  and  1.2,  pp.  12-14. 
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The  committee  also  vmderstands  the  importance  to  certain  Carib- 
bean countries  and  to  the  financial  structure  of  Puerto  Rico  of  the 
QPSII  funds  that  currently  are  held  there  on  deposit  by  possession 
corporations.  As  of  year-end  1986,  the  Treasury  Department  re- 
ported that  possession  corporations  held  approximately  $15  billion 
in  Puerto  Rican  financial  assets.^'*  The  committee  believes  that  re- 
Hance  on  a  wage-based  cap  on  the  portion  of  section  936  credit  at- 
tributable to  QPSII  might  not  provide  sufficient  incentive  to  pre- 
vent taxpayers  with  possession  corporation  subsidiaries  from  liq- 
uidating their  financial  investments  in  Puerto  Rico.  The  committee 
also  behoves  that  in  order  to  further  develop  the  economies  of  the 
possessions,  it  is  important  to  encourage  U.S.  companies  operating 
there  to  invest  in  tangible  operating  assets.  Thus,  the  provision  al- 
lows possession  corporations  to  retain  the  effective  U.S.  tax  exemp- 
tion on  QPSII  to  the  extent  that  a  possession  corporation's  financial 
investments  do  not  exceed  a  specified  percentage  of  its  investment 
in  tangible  property  used  in  the  active  conduct  of  its  possession 
business. 

The  committee  reahzes  that  section  936  will  continue  to  offer  tax 
incentives  for  investment  and  employment  in  the  possessions  that 
are  unavailable  with  respect  to  any  other  domestic  or  foreign  loca- 
tion. Although  the  committee  is  concerned  about  the  status  of  the 
economies  of  the  possessions,  it  is  also  concerned  that  the  tax  bene- 
fits available  under  the  section  936  credit  might  entice  U.S.-based 
businesses  to  relocate  their  operations  from  the  mainland  to  the 
possessions,  thereby  closing  mainland  facilities  and  eliminating  the 
jobs  previously  held  there  by  mainland  residents.  The  committee 
does  not  beheve  that  a  purpose  of  the  section  936  credit  should  be 
to  create  employment  opportunities  for  residents  of  the  possessions 
at  the  expense  of  mainland  workers. 

Explanation  of  Provision 

In  general,  the  bill  provides  that  the  section  936  credit  is  deter- 
mined as  under  present  law,  but  is  subject  to  two  limitations. 
Under  the  first  hmitation,  the  credit  allowed  to  a  possession  cor- 
poration foi;  a  taxable  year  against  U.S.  tax  on  its  business  income 
(i.e.,  income  derived  from  the  active  conduct  of  a  possession-based 
business,  or  from  the  sale  of  assets  used  in  such  a  business)  is  lim- 
ited to  60  percent  of  the  qualified  possession  wages  the  possession 
corporation  pays  to  its  employees.  For  purposes  of  this  limitation, 
qualified  possession  wages  generally  are  wages  paid  or  incurred  by 
the  possession  corporation  during  the  taxable  year  to  any  employee 
for  services  performed  in  a  U.S.  possession,  but  only  if  the  services 
are  performed  while  the  principal  place  of  employment  of  the  em- 
ployee is  within  the  possession.  For  example,  wages  paid  for  serv- 
ices performed  in  Puerto  Rico  by  a  full-time  employee  of  the  posses- 
sion corporation  who  resides  in  Puerto  Rico  generally  would  be 
qualified  possession  wages.  On  the  other  hand,  wages  paid  by  the 
same  company  to  a  U.S.-based  employee  who  provides  only  tem- 
porary services  in  Puerto  Rico  would  not  meet  the  standard  for  in- 


^*The  Operation  and  Effect  of  the  Possessions  Corporation  System  of  Taxation — Sixth  Report, 
March  1989,  p.  3. 
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elusion  in  the  wage  base  for  determining  the  possession  corpora- 
tion's active  business  credit  limitation. 

In  computing  the  wage-based  credit  limitation,  only  certain 
wages  paid  to  employees  in  the  possessions  are  taken  into  account. 
For  this  purpose,  wages  are  defined  by  reference  to  the  Federal  Un- 
employment Tax  Act  (FUTA)  definition  of  wages,  and  the  amount 
of  wages  taken  into  accoimt  for  each  employee  is  limited  to  the 
maximum  earnings  subject  to  tax  under  the  OASDI  portion  of  So- 
cial Security  (currently  $57,600).  The  bill  requires  the  Treasury 
Secretary  to  provide  rules  for  making  appropriate  adjustments  to 
this  limit  in  the  cases  of  part-time  employees  and  of  employees 
whose  principal  place  of  employment  is  not  within  a  possession  for 
the  entire  year.  In  such  cases,  the  committee  expects  that  the  Sec- 
retary will  provide  that  the  limit  be  pro-rated  in  such  a  way  as  to 
take  accoxint  of  the  fact  that  the  employee  did  not  perform  services 
for  the  possession  corporation  on  a  full-time  basis  (or  did  not  per- 
form services  for  the  corporation  for  an  entire  taxable  year). 

In  addition,  the  bill  provides  that  qualified  possession  wages  do 
not  include  amounts  paid  to  employees  who  are  assigned  by  the 
employer  to  perform  services  for  another  person,  unless  the  prin- 
cipal trade  or  business  of  the  employer  (and  any  related  possession 
corporations)  is  to  make  employees  available  for  temporary  periods 
to  other  persons  in  return  for  compensation. 

The  second  Hmitation  placed  on  the  section  936  credit  imder  the 
bill  deals  with  QPSII.  Under  this  provision,  the  credit  allowed 
against  U.S.  tax  on  QPSII  is  limited  in  cases  where  the  possession 
corporation's  assets  that  generate  QPSII  exceed  80  percent  of  its 
qualified  tangible  business  investment  in  the  possessions.  In  such 
a  case,  no  section  936  credit  is  allowed  against  U.S.  tax  on  the  por- 
tion (determined  on  a  pro-rata  basis)  of  its  QPSII  attributable  to 
QPSII  assets  which  exceed  that  80-percent  threshold. 

For  purposes  of  the  QPSII  limitation,  the  amount  of  a  possession 
corporation's  QPSII  assets  for  a  taxable  year  is  determined  by  com- 
puting the  average  of  the  aggregate  adjusted  bases  (for  purposes  of 
computing  earnings  and  profits)  of  its  assets  which  generate  QPSII 
as  of  the  close  of  each  quarter  of  that  year.  Similarly,  a  possession 
corporation's  qualified  tangible  business  investment  for  a  taxable 
year  is  determined  by  computing  the  average  of  the  aggregate  ad- 
justed bases  (for  purposes  of  computing  earnings  and  profits)  of 
tangible  property  used  in  a  possession  by  the  corporation  in  the 
conduct  of  an  active  trade  or  business. 

The  bill  requires  possession  corporations  to  certify  that  the  estab- 
lishment of  new  operations  in  a  possession  after  May  13,  1993  (or 
the  addition,  after  that  date,  to  an  existing  possession-based  busi- 
ness) will  not  result  in  a  decrease  in  emplojnnent  at  an  existing 
business  operation  of  the  corporation  or  a  related  person  in  the 
United  States.  If  the  corporation  fails  to  provide  the  certification  [ 
with  respect  to  such  an  establishment  or  addition,  or  if  there  is 
reason  to  believe  that  the  establishment  or  addition  was  done  with 
the  intention  of  closing  down  a  related  U.S.-based  operation,  then 
for  purposes  of  computing  the  bill's  limitations  on  the  credit,  the 
wages  paid  and  the  tangible  business  property  used  by  the  posses- 
sion corporation  with  respect  to  the  new  operation  will  be  dis- 
regarded, 
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The  bill  allows  an  affiliated  group  of  corporations  (generally  as 
defined  in  sec.  1504,  but  treating  possession  corporations  as  includ- 
ible corporations)  to  elect  to  consolidate  related  possession  corpora- 
tions for  purposes  of  determining  the  application  of  the  bill's  two 
limitations  on  the  section  936  credit.  For  a  group  so  electing,  the 
available  consolidated  credit  amount  is  to  be  allocated  among  the 
possession  corporations  imder  rules  prescribed  by  the  Treasury 
Secretary. 

If  the  section  936  credit  of  a  possession  corporation  is  reduced  by 
either  of  the  limitations  for  a  taxable  year,  the  bill  permits  the  cor- 
poration to  claim  a  deduction  for  a  portion  of  its  income  taxes  paid 
or  accrued  to  a  possession  for  that  year.  The  portion  of  the  taxes 
so  deductible  would  be  the  portion  that  is  allocable  on  a  pro-rata 
basis  to  the  corporation's  taxable  income  (computed  before  taking 
into  account  any  possession  tax),  the  U.S.  tax  on  which  is  not  offset 
by  the  section  936  credit  as  a  result  of  the  bill's  limitations. 

For  example,  assume  that  for  a  taxable  year  a  possession  cor- 
poration has  taxable  income  of  $2,857  (computed  without  allowing 
a  deduction  for  possession  taxes),  yielding  a  pre-936-credit  U.S.  in- 
come tax  liability  of  $1,000,  all  of  which  could  be  offset  by  the  sec- 
tion 936  credit  (computed  before  application  of  the  limitations  con- 
tained in  the  bill).  Further  assimie  that  the  corporation  paid  $100 
of  tax  to  a  possession  for  that  year,  and  that  due  to  the  bill's  limita- 
tions on  the  section  936  credit,  only  $800  of  section  936  credit  is 
available.  In  this  case,  $20  of  possession  tax  may  be  deducted  by 
the  possession  corporation,  thus  reducing  its  taxable  income  to 
$2,837.  Thus,  its  pre-936  credit  U.S.  income  tax  Hability  is  $993, 
and  its  net  U.S.  tax  liability  is  $193. 

The  bill  also  creates  a  new  separate  foreign  tax  credit  limitation 
category  for  purposes  of  computing  the  AMT  foreign  tax  credit.  The 
new  category  would  include  the  portion  of  dividends  received  from 
a  possession  corporation  for  which  the  dividends  received  deduction 
is  disallowed,  and  thus  is  included  in  alternative  minimimi  taxable 
income. 

Effective  Date 

The  provision  is  effective  for  taxable  years  beginning  after  De- 
cember 31,  1993. 

For  taxable  years  beginning  in  1994  and  taxable  years  beginning 
in  1995,  possession  corporations  may  elect  to  claim  an  alternative 
credit  not  subject  to  the  bill's  two  limitations  described  above.  The 
section  936  credit  would  be  80  percent  of  the  current  law  credit  if 
this  alternative  is  elected  for  taxable  years  beginning  in  1994,  and 
60  percent  of  the  ciurent  law  credit  if  elected  for  taxable  years  be- 
ginning in  1995.  Taxes  imposed  by  the  possessions  on  income  the 
U.S.  tax  on  which  is  not  offset  by  the  section  936  credit  as  a  result 
of  the  percentage  Umitations  are  deductible  by  the  possession  cor- 
poration. 
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7.  Enhance  earnings  stripping  rules  (sec.  14227  of  the  bill 
and  sec.  163(j)  of  the  Code) 

Present  Law 
Interest  deductions  in  general 

Interest  expenses  of  a  U.S.  corporate  taxpayer  are  generally  de- 
ductible, whether  or  not  the  interest  is  paid  to  a  related  party  and 
whether  or  not  the  interest  income  is  subject  to  U.S.  taxation  in 
the  hands  of  the  recipient.  For  example,  interest  income  may  be  ex- 
empt from  U.S.  tax  if  the  recipient  generally  is  exempt  imder  Code 
section  401  or  section  501.  As  another  example,  the  income  may  be 
exempt  from  U.S.  tax  if  the  recipient  is  a  foreign  person  and  either 
the  Code  imposes  no  tax  or  a  treaty  eliminates  the  U.S.  tax  that 
otherwise  would  apply  under  the  Code. 

Interest  paid  to  certain  related  persons 

In  certain  cases  where  interest  is  paid  by  a  corporation  to  a  re- 
lated person,  and  no  U.S.  tax  is  imposed  on  the  recipient's  interest 
income,  the  so-called  "earnings  stripping  rules"  in  the  Code  provide 
for  denial  of  interest  deductions  by  the  debtor  to  the  extent  that 
the  corporation's  net  interest  expense  exceeds  50  percent  of  its  ad- 
justed taxable  income  (sec.  163(j)).  The  disallowance  cannot  exceed 
the  amount  of  tax-exempt  interest  paid  to  related  persons;  such  in- 
terest is  known  as  "disqualified  interest."  The  disallowance  does 
not  apply  to  interest  on  debt  with  a  fixed  term  that  was  issued  on 
or  before  July  10,  1989,  or  that  was  issued  after  that  date  pursuant 
to  certain  written  binding  contracts  in  effect  on  that  date. 

For  this  purpose,  a  taxpayer's  adjusted  taxable  income  generally 
is  its  taxable  income  computed  without  regard  to  net  interest  ex- 
pense, net  operating  loss  carryovers,  or  any  deduction  allowable  for 
depreciation,  amortization,  or  depletion,  and  computed  with  such 
other  adjustments  as  are  provided  by  regulations.  An  interest  re- 
cipient is  considered  to  be  related  to  the  debtor  if  the  recipient  and 
debtor  would  be  treated  as  related  under  the  rules  of  section  267(b) 
or  would  be  subject  to  the  controlled  partnership  rules  of  section 
707(b)(1). 

A  corporation's  interest  deductions  for  a  taxable  year  are  not  lim- 
ited under  the  earnings  stripping  provision  imless  the  ratio  of  debt 
to  equity  of  the  corporation  as  of  the  close  of  the  taxable  year  (or 
on  such  other  days  during  the  taxable  year  as  regulations  may  pre- 
scribe) exceeds  1.5  to  1.  The  ratio  of  debt  to  equity  means  the  ratio 
that  the  total  indebtedness  of  the  corporation  bears  to  the  sum  of 
its  money  and  all  other  assets,  reduced  (but  not  below  zero)  by 
such  total  indebtedness,  taking  into  accoimt  such  adjustments  as 
the  Secretary  may  prescribe  in  regulations.  For  this  purpose,  the 
amoimt  taken  into  account  with  respect  to  any  asset  is  that  asset's 
adjusted  basis  for  purposes  of  determining  gain. 

Any  amount  of  interest  disallowed  under  the  earnings  stripping 
provision  is  permitted  to  be  carried  forward  as  disqualified  interest 
to  a  subsequent  taxable  year.  In  addition,  a  taxpayer  is  permitted 
to  carry  forward  any  excess  limitation  from  its  three  most  recent 
taxable  years.  The  term  excess  limitation  means  the  excess  (if  any) 
of  50  percent  of  the  debtor's  adjusted  taxable  income  over  its  net 
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interest  expense.  The  excess  limitation  carried  forward  reduces  the 
disallowance  that  would  otherwise  occur  in  the  year  to  which  the 
excess  is  carried. 

If  a  treaty  between  the  United  States  and  any  foreign  country  re- 
duces, but  does  not  eliminate,  the  30-percent  U.S.  tax  prescribed  by 
the  Code  with  respect  to  interest  that  the  taxpayer  pays  to  a  relat- 
ed person,  the  interest  is  subject  to  disallowance  in  the  same  pro- 
portion that  the  treat5r's  rate  reduction  (from  the  30-percent  statu- 
tory rate)  bears  to  30  percent. 

The  question  of  whether  a  payment  to  a  pass-through  entity 
(such  as  a  partnership,  regulated  investment  company,  or  real  es- 
tate investment  trust)  is  treated  as  a  payment  to  a  person  related 
to  the  debtor  generally  is  determined  at  the  entity  level.  However, 
if  interest  paid  to  a  pass-through  entity  is  treated  as  paid  to  a  re- 
lated person,  the  question  of  whether  the  recipient  is  tax-exempt 
is  determined  at  the  partner  (or  other  beneficial  owner)  level. 

In  the  case  of  corporations  that  form  part  of  a  U.S.  affihated 
group  (whether  or  not  such  corporations  file  a  consolidated  return), 
the  earnings  stripping  limitation  generally  appHes  on  a  group 
basis. 

Interest  paid  to  an  unrelated  person  on  debt  guaranteed  by 
a  related  person 

The  Treasury  is  authorized  to  provide  such  regulations  as  may 
be  appropriate  to  prevent  the  avoidance  of  the  purposes  of  the 
earnings  stripping  rules,  including  regulations  that  disallow  deduc- 
tions for  interest  paid  to  imrelated  creditors  in  certain  cases:  for 
example,  certain  cases  involving  guarantees  of  the  debt  by  parties 
related  to  the  debtor,  and  cases  involving  so-called  **back-to-back 
loans."  The  legislative  history  accompanying  the  bill  enacting  the 
provision,  however,  indicates  an  intent  that  regulations  generally 
not  subject  third-party  interest  to  disallowance  whenever  a  guaran- 
tee is  given  in  the  ordinary  course.^^  The  legislative  history  further 
indicates  an  expectation  that  any  regulations  applying  the  earnings 
stripping  rules  to  third-party  debt  guaranteed  by  a  person  related 
to  the  debtor  would  not  apply  to  debt  outstanding  prior  to  notice 
of  the  rule  (to  the  extent  that  the  regulations  depart  from  positions 
the  Service  and  Treasury  might  properly  take  under  analogous 


^^The  conference  report  on  the  Omnibus  Budget  Reconciliation  Act  of  1989,  which  added  the 
earnings  stripping  rules  to  the  Code,  includes  the  following  language: 

"Some  have  argued  that  the  House  report's  discussion  of  parent-^aranteed  debt  would  poten- 
tially have  made  ordinary  third-party  financing  transactions  subject  to  the  disallowance  rule, 
in  view  of  the  common  practice  of  having  parents  guarantee  the  debt  of  their  subsidiaries  in 
order  to  reduce  the  cost  of  third-party  borrowings.  The  conferees  intend  to  clarify  that  the  provi- 
sion is  not  to  be  interpreted  generally  to  subject  third-party  interest  to  disallowance  under  the 
rule  whenever  such  a  guarantee  is  given  in  the  ordinary  course.  On  the  other  hand,  the  con- 
ferees do  not  intend  to  preclude  Treasury  from  disallowing  interest  on  a  guaranteed  third-party 
debt,  in  appropriate  circumstances  where  the  use  of  guaranteed  third-party  debt  is  a  device  for 
avoiding  the  operation  of  the  earnings  stripping  rules,  just  as  Treasury  is  not  precluded  from 
disallowing  interest  on  a  back-to-back  loan. 

House  Rept.  No.  101-386,  lOlst  Cong.,  Ist  Sess.  567  (1989).  The  conference  report  reference 
to  back-to-back  loans  echoes  language  in  the  House  Report  on  the  1989  Act: 

"Under  current  law,  back-to-back  loans  that  have  no  substance  are  collapsed.  See  Rev.  Rul. 
84-152,  1984-2  C.B.  381,  Rev.  Rul.  84-153,  1984-2  C.B,  383,  and  Rev.  Rul.  87-89,  1987-2  C.B. 
195.  The  bill  directs  the  Secretanr  to  issue  such  regulations  as  may  be  appropriate  to  prevent 
the  avoidance  of  the  purposes  of  the  bill.  The  committee  intends  that  such  regulations  will  treat 
back-to-back  loans  through  third  parties  (whether  related  or  unrelated),  as  well  as  similar  ar- 
rangements, like  direct  loans  to  related  parties." 

House  Rept.  No.  101-247,  101st  Cong.,  Ist  Sess.  1246  (1989). 


682 


principles  of  law  that  would  recharacterize  guaranteed  debt  as  eq- 
uity). 

To  date,  Treasury  has  promulgated  no  proposed  or  final  regula- 
tions that  interpret  the  application  of  the  earnings  stripping  rules 
to  third-party  debt  that  is  guaranteed  by  a  person  related  to  the 
debtor. 

Reasons  for  Change 
Guarantees  and  the  erosion  of  the  U,S,  tax  base 

Where  a  group  of  related  corporations  earns  income  that  is  at 
least  in  part  subject  to  U.S.  tax,  the  committee  believes  that  it  is 
important  to  preserve  for  U.S.  taxing  jurisdiction  an  appropriate 
share  of  the  net  income  of  the  group.  The  committee  is  aware  of 
provisions  in  the  Code  that  are  designed  specifically  with  this  pur- 
pose in  mind.  The  committee  considers  the  earnings  stripping  pro- 
vision to  be  so  designed. 

The  operative  effect  of  the  earnings  stripping  provision  is  to  deny 
deductions  for  interest  expenses  deemed  to  be  excessive  under  the 
criteria  of  the  provision.  Where  the  deductions  are  for  interest  paid 
to  tax-exempt  related  parties,  net  income  is  shifted  from  the  payor 
to  the  related  party.  The  committee,  like  the  Congress  in  1989,  is 
aware  that  the  earnings  stripping  provision  can  jbe  fully  effective 
only  to  the  extent  that  taxpayers  are  unable  to  circumvent  its  effect 
through  the  device  of  borrowing  on  the  credit  of  persons  whose  as- 
sets are  outside  of  U.S.  taxing  jurisdiction.  The  same  "excess"  inter- 
est deductions,  and  the  same  resultant  "shifting"  of  net  income  out 
of  U.S.  taxing  jurisdiction,  is  obtainable  through  borrowing  by  U.S. 
corporations  on  such  credit. 

A  U.S.  corporation  can  borrow  on  such  credit  by  borrowing  from 
an  unrelated  party  and  having  the  debt  guaranteed  by  a  related 
party  that  is  exempt  from  U.S.  tax.  Although  the  interest  on  guar- 
anteed debt  is  paid  to  an  unrelated  lender,  the  debt  serves  as  a 
substitute  for  a  direct  related  party  loan  to  the  extent  that  money 
is  fungible.  An  affiliated  group  requires  funding  for  all  of  its  activi- 
ties and  assets,  and  has  flexibility  as  to  the  source  and  use  of  its 
funds.  Even  money  borrowed  for  a  specific  purpose  frees  up  funds 
for  other  purposes. 

Had  the  U.S.  corporation  borrowed  from  the  related  tax-exempt 
person,  and  the  related  tax-exempt  person  been  funded  in  part  by 
loans  from  unrelated  persons  and  in  part  by  equity,  the  earnings 
stripping  provision  by  its  terms  might  have  applied.  However,  ab- 
sent the  future  issuance  of  regulations,  that  provision  generally 
does  not  now  apply  to  interest  paid  on  a  guaranteed  loan  from  the 
unrelated  person  to  the  U.S.  corporation.  Yet  the  two  alternative 
funding  methods  are  similar. 

For  example,  assume  that  a  foreign  corporation  with  no  U.S.  op- 
erations owns  all  the  stock  of  a  U.S.  corporation  that  conducts  a 
U.S.  business.  Assume  that,  aside  from  its  stock  in  the  U.S.  sub- 
sidiary, the  foreign  parent  has  foreign  operating  assets  that  sub- 
stantially exceed  the  operating  assets  of  the  U.S.  corporation.  As- 
simie  that  creditors  are  willing  to  lend  to  the  group,  and  due  to 
various  types  of  guarantees  that  will  be  provided  by  the  parent,  the 
parties  are  indifferent  (aside  from  tax  considerations)  as  to  the 
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identity  of  the  corporation  that  is  legally  considered  to  be  the  pri- 
mary obUgor  on  any  single  obhgation. 

If  the  primary  obhgor  on  all  the  loans  is  the  parent  corporation, 
and  the  parent  lends  to  the  U.S.  subsidiary,  then  the  earnings 
stripping  rules  will  be  imphcated  if  the  related  party  interest  is  ex- 
empt from  gross  basis  tax  and  the  amoimt  of  debt  and  interest  in- 
ciured  by  the  subsidiary  is  excessive  imder  those  rules.  However, 
because  all  parties  are  indifferent  as  to  which  corporation  is  the 
primary  obligor  on  any  loan,  the  transactions  can  be  structured  so 
that  the  same  excessive  level  of  debt  and  interest  is  owed  directly 
by  the  U.S.  subsidiary  to  the  unrelated  creditors,  and  the  earnings 
stripping  rules  will  not  be  implicated. 

The  committee  is  concerned  about  the  extent  to  which  the 
amount  of  U.S.  tax  paid  with  respect  to  the  U.S.  operations  of  the 
group  depends  on  whether,  on  the  one  hand,  the  creditors  all  lend 
to  the  parent  which  in  timi  lends  to  the  subsidiary,  or  on  the  other 
hand,  the  creditors  lend  to  the  subsidiary.  In  either  case,  the  loans 
from  the  unrelated  creditors  may  be  viewed  as  supporting  the  in- 
come-producing activities  of  the  group  as  a  whole.  However,  in  each 
case  the  financing  could  be  structured  so  that  an  excessive  amo\mt 
of  interest  deductions  may  be  claimed  against  the  only  income  of 
the  group  that  is  subject  to  U.S.  tax — namely,  the  amoiint  earned 
by  the  U.S.  subsidiary — unless  in  each  case  a  provision,  such  the 
earnings  stripping  provision,  applies  so  as  to  prevent  an  inappro- 
priate U.S.  deduction  of  expenses  of  earning  income  outside  U.S. 
taxing  jurisdiction.^® 

How  should  the  law  treat  guarantees? 

When  a  U.S.  corporation  borrows  on  the  credit  of  a  tax-exempt 
person,  it  is  the  committee's  view  that,  beyond  some  threshold,  tne 
interest  on  such  a  loan  is  properly  considered  to  be  an  expense  of 
holding  the  assets  and  generating  the  income  of  the  tax-exempt 
person.  The  committee  notes  that  other  provisions  of  present  law 
limit  the  deductions  that  may  be  taken  for  expenses,  including  in- 
terest, in  analogous  circumstances.  These  provisions  adopt  ap- 
proaches to  the  limitation  of  deductions  that  differ  from  the  one  ap- 
pHed  under  the  earnings  stripping  rules.^'^ 


^^Even  in  the  absence  of  such  a  corrective  provision,  the  same  base  erosion  could  not  occur 
if  both  corporations,  and  their  assets  and  income,  were  solely  domestic  and  fully  subject  to  U.S. 
tax.  In  that  case,  to  the  extent  interest  deductions  offset  income  of  the  U.S.  subsidiary,  the  de- 
ductions become  xmavailable  to  offset  income  of  the  U.S.  parent  that  is  subject  to  U.S.  tax.  If 
on  the  other  hand  one  of  the  domestic  corporations  has  income  that  is  not  subject  to  U.S.  tax, 
such  a  corrective  provision  is  necessary  to  prevent  base  erosion.  Present  law  provides  one.  A 
U.S.  affiliated  group  with  foreign  and  domestic  income  that  chooses  the  benefits  of  the  foreign 
tax  credit,  for  example,  is  required  to  compute  the  foreign  tax  credit  limitation  by  allocating  and 
apportioning  interest  expense  as  if  the  group  were  single  corporation  (sec.  864(e)). 

For  example,  assume  that  a  foreign  corporation  with  substantial  foreign  operations  conducts 
a  U.S.  business  in  branch  form.  Assume  further  that  the  branch  borrows  money  from  a  U.S. 
lender.  Under  regulations,  the  interest  on  this  loan  (extended  to  the  single  corporation  that  en- 
gages in  worldwide  operations)  is  not  necessarily  deductible  in  the  United  States.  Rather,  the 
foreign  corporation  may  claim  a  deduction  for  interest  based  on  that  portion  of  its  worldwide 
debt  that  corresponds  to  a  ratio  of  its  U.S.  assets  to  its  worldwide  assets  (Treas.  Reg.  sec.  1.882- 
5). 

Similarly,  where  a  U.S.  corporation  with  foreign  income  borrows  on  the  strength  of  its  world- 
wide assete  and  income,  and  a  portion  of  its  net  income  that  is  from  foreign  sources  is  effectively 
exempt  from  U.S.  tax  due  to  foreign  tax  credits,  some  of  the  interest  expense  must  be  treated 
as  reducing  the  foreign-source  portion  of  net  income.  Such  treatment  increases  the  portion  of 
total  net  income  that  is  ineligible  for  shelter  from  U.S.  tax  via  the  foreign  tax  cremt  (Treas. 
Reg,  sec.  1.861-9T).  The  Code  and  the  regulations  contain  rules  to  ensure  that  the  same  eco- 
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For  reasons  of  administrability,  certainty,  and  consistency  with 
existing  tax  treaties,  Congress  enacted  section  163(j),  and  thereby 
chose  to  address  the  erosion  of  the  U.S.  tax  base  through  interest 
deductions,  in  the  case  of  a  U.S.  corporation  owned  by  persons  ex- 
empt from  U.S.  tax,  by  limiting  related  party  interest  deductions 
based  on  an  approximation  of  the  cash  flow  of  the  corporation  and 
on  the  debt-to-equity  ratio  of  the  corporation.  Because  the  commit- 
tee is  not  willing  to  abandon  that  approach  in  favor  of  either  a  less 
objective  model  or  a  fundamental  depart\ire  from  accepted  practice, 
the  committee  believes  that  this  approach  generally  should  be  pre- 
served. The  committee  also  now  beU  eves,  however,  that  whatever 
objective  standards  apply  to  related  party  loans  shoiild  also  apply 
to  unrelated  party  loans  guaranteed  by  related  persons  that  are  ex- 
empt from  U.S.  tax.  To  the  extent  that  lenders  and  borrowers  are 
indifferent  (aside  from  tax  considerations)  between  the  two  financ- 
ing methods,  the  committee  believes  that  the  tax  law  should  treat 
the  two  methods  with  similar  indifference.  The  committee  sees  lit- 
tle purpose  in  applying  two  different  tax  treatments  to  the  two 
cases,  if  taxpayers  can  elect  between  them  with  little  economic  con- 
sequence other  than  tax  savings. 

Treatment  of  guaranteed  loans  from  U.S.  lenders 

As  discussed  above,  the  committee  believes  that  the  purpose  of 
the  earnings  stripping  rules  is  to  preserve  for  U.S.  taxing  jurisdic- 
tion an  appropriate  share  of  the  net  income  of  a  group  of  related 
companies.  Whether  the  unrelated  party  to  whom  the  group  mem- 
ber pays  interest  is  or  is  not  a  net  basis  U.S.  taxpayer  is  not  rel- 
evant to  the  measurement  of  the  group's  U.S. -taxable  income,  in 
the  committee's  view.^®  Such  treatment  is  consistent  with  the  ap- 
plication of  section  163(j)  under  present  law  to  a  related  party  loan 
in  cases  where  the  tax-exempt  lender  borrows  from  a  U.S.  tax- 
payer, which  is  an  appropriate  result,  in  the  committee's  view.^^ 

The  committee  also  notes  other  factors  that  may  be  taken  into 
accoimt  in  considering  the  justification  for  appljdng  the  provision 
to  guaranteed  loans  from  U.S.  lenders.  The  committee  is  concerned 
that  taxpayers  not  avoid  the  purposes  of  the  provision  through  the 
use  of  conduit  arrangements,  including  transactions  in  which  the 
"conduit"  is  a  U.S.  taxpayer.  Certain  types  of  guarantees  can  be 
used  to  achieve  results  similar  to  those  achieved  with  back-to-back 
loans.  As  a  practical  matter,  it  can  be  difficult  for  the  IRS  to  iden- 


nomic  result  follows  where  the  assets  and  liabilities  of  such  an  enterprise  are  split  up  into  mul- 
tiple domestic  corporations  (sec.  864(e);  Treas.  Reg.  sec.  1,861-llT). 

"^^In  other  circumstances,  the  committee  believes  it  appropriate  that  under  present  provisions 
of  the  Code,  a  deduction  is  denied  for  interest  expenses  that  are  considered  to  be  incurred  in 
the  production  of  tax  exempt  income,  in  order  to  ensure  an  appropriate  measurement  of  the  net 
income  that  is  not  exempt  from  tax;  and  the  committee  further  believes  it  to  be  appropriate  that 
under  those  Code  provisions  it  is  immaterial  that  the  interest  is  paid  to  an  unrelated  U.S.  tax- 
payer. See  Treas.  Reg.  sec.  1.882-5;  Code  sec.  265(a)  (a  taxpayer  is  denied  interest  deductions 
on  indebtedness  incurred  or  continued  to  purchase  or  carry  tax-exempt  municipal  bonds,  regard- 
less of  the  fact  that  the  taxpayer  may  pay  that  interest  to  another  domestic  taxpayer). 

^^That  is,  a  loan  made  by  a  U.S.  lender  will  be  subject  to  U.S.  tax  on  a  net  basis  whether 
the  loan  is  made  to  the  foreign  or  the  U.S.  borrower,  by  contrast,  a  guaranteed  loan  from  an 
unrelated  foreign  lender  to  a  U.S.  corporation,  the  interest  pajrments  on  which  are  subject  to 
gross  basis  U.S.  tax,  differs  significantly  from  a  loan  by  the  forei^  lender  to  the  foreign  parent 
which  then  loans  to  the  U.S.  subsidiary.  In  the  second  case  the  interest  payments  received  by 
the  unrelated  lender  are  not  subject  to  U.S.  tax.  Thus,  it  may  be  argued  that  it  is  appropriate 
to  view  the  gross  basis  tax  imposed  in  the  first  case  as  additional  U.S.  tax  incurred  by  reason 
of  the  guaranteed  loan,  which  in  turn  serves  as  an  adequate  substitute  for  interest  deduction 
disallowance  to  the  U.S.  borrower. 
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tify  and  combat  conduit  arrangements  on  a  case-by-case  basis.  Ap- 
plying section  163(j)  to  all  guaranteed  debt  avoids  this  difficulty. 

In  addition,  it  may  be  noted  that  a  typical  U.S.-taxpaying  finan- 
cial intermediary  that  might  engage  in  (guaranteed)  lending  differs 
fi'om  other  types  of  taxpayers  in  the  extent  to  which  it  is  itself  le- 
veraged with  debt.  Because  of  this  leverage,  the  "spread"  that  gen- 
erally represents  a  bank's  net  taxable  income  from  a  loan  is  small 
relative  to  the  interest  deduction  that  can  be  claimed  by  the  debtor. 
The  bank's  depositors,  in  turn,  may  include  domestic  or  foreign  tax- 
exempt  entities.  The  combined  U.S.  net  basis  tax  paid  by  the  finan- 
cial intermediary  and  its  depositors  on  a  fixed  amount  of  interest 
income  may  thus  be  substantially  less  than  the  tax  saved  by  the 
taxable  borrower  by  reason  of  an  equal  amount  of  interest  deduc- 
tions. Were  that  combined  U.S.  net  basis  tax  to  be  relevant  to  the 
operation  of  the  bill,  it  would  be  very  difficult  to  ascertain  the  ap- 
propriate disallowance  of  interest  deductions. 

Taking  into  account  the  high  degree  to  which  financial 
intermediaries  are  leveraged  with  debt  under  the  guarantee  rules 
is  consistent  with  the  treatment  of  financial  intermediaries  under 
present  law  earnings  stripping  rules.  Such  leverage  is  taken  into 
account  under  present  law  in  that  disallowance  is  based  on  the  ex- 
cessiveness  of  net  interest  expenses  of  a  taxpayer — ^which  generally 
has  the  effect  of  insulating  financial  intermediaries  themselves 
from  exposure  to  interest  disallowance. 

Explanation  of  Provision 

In  general 

Interest  may  be  treated  as  disquahfied  interest  iinder  the  earn- 
ings stripping  rules  without  regard  to  whether  it  is  interest  on  a 
fixed-term  obligation  issued  before,  on,  or  after  July  10,  1989.  In 
addition,  interest  paid  on  a  loan  from  an  unrelated  party  generally 
is  treated  as  disqualified  interest  if  no  gross-basis  U.S.  income  tax 
is  imposed  on  the  interest,  a  related  person  guaranteed  the  loan, 
and  the  related  person  is  either  exempt  fi'om  U.S.  Federal  income 
tax  or  is  a  foreign  person.  Thus,  deductions  may  be  disallowed  for 
interest  described  above  to  the  extent  that  the  other  conditions  for 
disallowance  vmder  the  earnings  stripping  rules  apply. 

Interest  on  guaranteed  debt 

Taxes  imposed  on  the  interest 

In  order  for  the  interest  paid  or  accrued  to  an  unrelated  person 
to  be  disqualified  due  to  a  guarantee,  there  must  be  no  gross  basis 
U.S.  income  tax  imposed  on  the  interest.  A  "gross  basis  tax"  is  a 
U.S.  income  tax  that  is  imposed  without  regard  to  deductions.  For 
example,  the  30  percent  statutory  tax  on  interest  paid  to  a  foreign 
person  under  Code  section  871(a)  or  881(a)  is  a  "gross  basis  tax" 
for  this  purpose.  If  a  treaty  reduces  the  statutory  gross  basis  tax 
without  eliminating  it,  a  ratable  portion  of  this  interest  would  be 
treated  as  having  had  no  gross  basis  tax  imposed  on  it.  For  exam- 
ple, if  the  treaty-reduced  rate  were  15  percent,  then,  as  \mder 
present  law  in  the  case  of  a  payment  to  a  related  person,  half  of 
the  interest  would  be  treated  as  subject  to  the  full  30  percent  gross 
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basis  tax,  and  the  other  half  would  be  treated  as  subject  to  no  gross 
basis  tax. 

Interest  may  be  disqualified,  however,  whether  or  not  it  is  sub- 
ject to  net  basis  U.S.  income  tax.  (A  "net  basis  tax"  is  simply  a  U.S. 
income  tax  that  is  not  a  gross  basis  tax.)  For  example,  interest  paid 
to  a  U.S.  bank  and  reported  as  gross  income  may  be  treated  as  dis- 
qualified interest  if  the  loan  is  guaranteed. 

Taoces  imposed  on  the  guarantor 

In  order  for  the  interest  paid  or  accrued  to  an  unrelated  person 
to  be  disqualified  due  to  a  guarantee,  the  guarantor  must  be  an  or- 
ganization exempt  fi-om  income  taxation  or  a  foreign  person,  and 
the  guarantor  must  not  be  described  in  either  of  two  exceptions: 
one  that  applies  where  the  debtor  owns  a  controlling  interest  in  the 
guarantor,  and  another  that  applies  to  cases,  identified  by  regula- 
tion, where  the  interest  on  the  indebtedness  would  have  been  sub- 
ject to  net  basis  tax  if  the  interest  had  been  paid  to  the  guarantor. 

For  purposes  of  the  controlled  guarantor  exception,  a  controlling 
interest  in  a  corporation  means  direct  or  indirect  ownership  of  at 
least  80  percent  of  the  total  voting  power,  and  80  percent  of  the 
value,  of  all  classes  of  the  corporation's  stock.  A  controlling  interest 
in  any  other  entity  means  direct  or  indirect  ownership  of  at  least 
80  percent  of  the  profit  and  capital  interests  in  the  entity. 

With  respect  to  the  other  exception  regarding  cases  where  net 
basis  tax  hypothetically  would  have  been  imposed,  the  committee 
anticipates  that  the  Secretary  would  exercise  its  authority  to  treat 
a  foreign  guarantor  like  a  taxable  U.S.  person  where  the  foreign 
person  conducts  a  trade  or  business  within  the  United  States,  and 
the  Treasury  is  satisfied  that  income  on  a  hypothetical  loan  by  the 
foreign  person  to  the  debtor,  similar  to  the  third-party  guaranteed 
loan,  would  have  been  effectively  connected  with  the  conduct  of 
that  U.S.  trade  or  business,  and  taxed  in  the  United  States  for  that 
reason,  after  the  application  of  any  relevant  treaty.  The  committee 
is  concerned,  however,  that  the  hypothetical  nature  of  such  a  test, 
if  not  designed  properly,  might  tempt  taxpayers  to  take  aggressive 
reporting  positions.  Therefore,  the  committee  intends  that  the  Sec- 
retary have  broad  discretion  to  limit  the  scope  of  the  exception  to 
cases  where  the  Secretary  is  fully  satisfied  that  taxpayers  are  pre- 
vented fi-om  engaging  in  tax  avoidance  schemes,  such  as  establish- 
ing an  insubstantial  U.S.  trade  or  business  for  the  purpose  of  quali- 
fying for  the  exception. 

Definition  of  guarantee 

Except  as  provided  in  regulations,  a  guarantee  is  defined  to  in- 
clude any  arrangement  under  which  a  person  directly  or  indirectly 
assures,  on  a  conditional  or  unconditional  basis,  the  payment  of  an- 
other's obligation.  The  committee  intends  that  the  term  be  inter- 
preted broadly  enough  to  encompass  any  form  of  credit  support. 
This  includes  a  commitment  to  make  a  capital  contribution  to  the 
debtor  or  otherwise  maintain  its  financial  viability.  It  includes  an 
arrangement  reflected  in  a  "comfort  letter,"  regarcfless  whether  the 
arrangement  gives  rise  to  a  legally  enforceable  obligation.  If  a 
guarantee  is  contingent  upon  the  occurrence  of  an  event,  the  provi- 
sion would  apply  as  if  the  event  had  occurred. 
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Relationship  to  treaties 

The  committee  understands  that  the  impact  of  this  provision 
may  fall  heavily  on  foreign-based  m\iltinational  enterprises.  How- 
ever, the  provision  generally  appUes  to  guarantees  provided  by  all 
tax-exempt  U.S.  persons  and  tax-exempt  foreign  persons.  The  com- 
mittee does  not  beheve  that  the  impact  of  the  provision  on  foreign- 
owned  entities  conflicts  with  U.S.  tax  treaties. 

The  provision  does  not,  for  example,  distinguish  between  pay- 
ments to  U.S.  residents  on  the  one  hand  and  payments  to  residents 
of  other  coimtries,  on  the  other.  In  either  case,  deductions  can  be 
denied  or  not  depending  on  the  presence  or  absence  of  a  disqualify- 
ing guarantee.  Furthermore,  the  earnings  stripping  rules  deny  de- 
ductions only  in  cases  believed  to  satisfy  an  objective  standard  of 
"thin  capitalization."  As  set  out  more  fully  in  the  conference  report 
accompanying  the  1989  Act,  disallowance  in  such  cases  may  be  con- 
sistent with  treaties  regardless  of  whether  the  disallowance  applies 
only  to  thinly  capitaUzed  foreign-owned  companies.®^  Moreover,  the 
committee  believes  that  the  provision  does  not  inappropriately  sub- 
ject similarly  situated  persons  to  dissimilar  treatment.  Some  U.S. 
tax  provisions  under  current  law  affect  only  foreign-owned  U.S 
businesses,  but  these  provisions  are  designed  solely  to  provide  com- 
parable treatment  for  these  and  other  U.S.  taxpayers  in  areas 
where  the  fact  of  foreign  ownership  interferes  with  the  effective  op- 
eration of  domestic  tax  rules.  In  snort,  the  committee  beUeves  that 
different  but  comparable  tax  treatment  that  reflects  the  different 
circumstances  of  foreign-owned  and  domestic-owned  businesses 
does  not  necessarily  constitute  discrimination  against  foreign- 
owned  U.S.  businesses. 

Effective  Date 

The  provision  applies  to  any  interest  paid  or  accrued  in  taxable 
years  beginning  after  December  31,  1993. 

C.  Foreign  Tax  Provisions 

1.  Require  current  taxation  of  certain  earnings  of  controlled 
foreign  corporations  (sees.  14231-14233  of  the  bill,  and 
sees.  951(a),  954(c),  956,  959,  960(b),  1296,  1297,  and  new 
sec.  956A  of  the  Code) 

Present  Law 

In  general 

U.S.  persons  generally  are  taxed  currently  by  the  United  States 
on  their  worldwide  income.  U.S.  tax  on  foreign  source  income  may 
be  reduced  by  credits  for  foreign  income  taxes  paid  by  the  U.S.  per- 
son. Foreign  income  earned  by  a  foreign  corporation,  the  stock  of 
which  is  owned  in  whole  or  in  part  by  U.S.  persons,  generally  is 
not  taxed  by  the  United  States  until  the  foreign  corporation  repa- 
triates those  earnings  by  payment  of  a  dividend  to  its  U.S.  stock- 
holders. If  a  foreign  corporation  pays  a  dividend  to  a  domestic  cor- 
poration that  owns  10  percent  or  more  of  the  voting  stock  of  the 
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foreign  corporation,  the  domestic  corporation  may  receive  credits 
for  foreign  income  taxes  paid  by  the  foreign  corporation.  This  is 
sometimes  known  as  the  "indirect"  foreign  tax  crecfit. 

The  Code  sets  forth  several  regimes  providing  exceptions  to  the 
general  rule  that  defers  U.S.  tax  on  foreign  income  earned  through 
foreign  corporations.  One  such  regime  applies  only  to  certain  sub- 
stantial U.S.  shareholders  in  U.S.-controlled  foreign  corporations. 
Other  regimes  apply  to  other  U.S.  persons  owning  stock  in  pre- 
dominantly "passive"  foreign  corporations.  Still  other  regimes  are 
primarily  applicable  to  U.S.  persons  owning  stock  in  domestic  cor- 
porations, but  also  can  be  applied  to  U.S.  persons  owning  stock  in 
foreign  corporations. 

Controlled  foreign  corporations 

General  provisions 

Under  the  controlled  foreign  corporation  rules  of  subpart  F  (sees. 
951-964),  a  controlled  foreign  corporation  is  defined  generally  as 
any  foreign  corporation  if  U.S.  persons  own  more  than  50  percent 
of  the  corporation's  stock,  taking  into  accoxmt  only  so-called  "U.S. 
shareholders":  namely,  those  U.S.  persons  that  own  (directly,  indi- 
rectly or  by  attribution)  at  least  10  percent  of  its  voting  stock  (sec. 
957). 

A  "U.S.  shareholder,"  so  defined,  may  be  taxed  currently  by  the 
United  States  on  its  proportionate  share  of  the  controlled  foreign 
corporation's  "subpart  F  income."  The  U.S.  shareholder  may  claim 
an  indirect  foreign  tax  credit  for  its  proportionate  share  of  the  for- 
eign income  taxes  paid  by  the  controlled  foreign  corporation  on  the 
subpart  F  income  (sec.  960).  Subpart  F  income  typically  is  foreign 
income  that  is  relatively  movable  from  one  taxing  jurisdiction  to 
another  and  that  is  subject  to  low  rates  of  foreign  tax  relative  to 
the  U.S.  rate.  Subpart  F  income  consists  of  foreign  base  company 
income,  insurance  income,  and  certain  income  relating  to  inter- 
national boycotts  and  other  violations  of  public  policy.  Excluded 
from  the  definition  of  subpart  F  income,  among  other  things,  are 
certain  dividends  and  interest  received  from  a  related  corporation 
organized  and  operated  in  the  same  foreign  country  as  the  recipi- 
ent. 

Investment  of  earnings  in  U.S.  property 

In  addition  to  taxation  of  subpart  F  income  and  taxation  of  ac- 
tual repatriations  of  earnings  not  already  taxed  as  subpart  F  in- 
come, a  U.S.  shareholder  may  also  be  subject  to  U.S.  taxation  on 
the  controlled  foreign  corporation's  current  or  accumulated  earn- 
ings (other  than  earnings  that  were  previously  taxed  to  the  U.S.  | 
shareholders  as  subpart  F  income),  at  the  time  of  any  increase  for  [ 
the  year  in  the  amoxint  of  those  earnings  invested  by  the  controlled 
foreign  corporation  in  certain  U.S.  property  (as  defined  in  section 
956).  Thus,  for  example,  assume  that  a  controlled  foreign  corpora- 
tion has  an  active  foreign  manufacturing  business.  It  earns  no  sub- 
part F  income  and  has  no  U.S.  property.  It  has  $100  of  accumu- 
lated earnings,  all  of  which  are  invested  in  the  foreign  business. 
Assume  that  in  the  current  year  the  foreign  corporation  disposes 
of  $50  worth  of  foreign  business  assets  and  places  the  proceeds  in 
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a  U.S.  real  estate  investment  or  lends  them  to  its  U.S.  sharehold- 
ers. In  either  case,  the  U.S.  shareholders  are  required  to  include 
$50  in  gross  income  for  the  current  year. 

Receipt  of  previously  taxed  earnings  and  profits 

Earnings  and  profits  of  a  controlled  foreign  corporation  that  have 
been  included  in  the  income  of  U.S.  shareholders  before  actual  re- 
patriation are  not  included  again  in  the  shareholders'  gross  income 
when  such  earnings  are  in  fact  distributed  to  the  U.S.  shareholders 
(sec.  959(a)).  Earnings  actually  distributed  are  treated  as  compris- 
ing first  amounts  that  were  previously  taxed  as  investments  in 
U.S.  property  under  section  956  (sec.  959(c)(1)),  next  amoimts  that 
were  previously  taxed  as  subpart  F  income  under  section 
951(a)(1)(A)  (sec.  959(c)(2)),  and  last  amoimts  of  other  earnings 
(sec.  959(c)(3)). 

A  U.S.  shareholder  is  permitted  to  increase  its  foreign  tax  credit 
limitation  in  the  year  of  the  distribution  of  previously  taxed  earn- 
ings and  profits  (sec.  960(b)).  The  increase  equals  the  excess  of  the 
amount  by  which  its  foreign  tax  credit  limitation  for  the  year  of  the 
income  inclusion  was  increased  as  a  result  of  that  inclusion,  over 
the  amount  of  foreign  taxes  which  were  allowable  as  a  credit  in 
that  year  and  which  woxild  not  have  been  so  allowable  but  for  the 
income  inclusion.  The  increase  in  the  foreign  tax  credit  limitation 
may  not,  however,  exceed  the  amount  of  the  foreign  taxes  actually 
paid  with  respect  to  the  distribution  of  previously  taxed  earnings 
and  profits.  All  such  determinations  are  made  separately  for  each 
controlled  foreign  corporation,  for  each  taxable  year,  and  for  each 
foreign  tax  credit  limitation  category. 

Passive  foreign  investment  companies 

Definitions 

If  any  foreign  corporation  (including  a  controlled  foreign  corpora- 
tion) is  a  so-called  "passive  foreign  investment  companjr"  (PFIC), 
U.S.  persons  (including  10-percent  "U.S.  shareholders")  that  own 
stock  in  the  PFIC  may  be  subject  to  one  of  two  other  sets  of  operat- 
ing rules  that  eUminate  or  reduce  the  benefits  of  deferral  (sees. 
1291-1297).  A  PFIC  generally  is  defined  as  any  foreign  corporation 
if  (1)  75  percent  or  more  of  its  gross  income  for  the  taxable  year 
consists  of  passive  income,  or  (2)  50  percent  or  more  of  its  assets 
consist  of  passive  assets,  defined  as  assets  that  produce,  or  are  held 
for  the  production  of,  passive  income  (sec.  1296(a)).  Assets  gen- 
erally are  measured  by  their  fair  market  value;  however,  a  foreign 
corporation  may  elect  (on  a  permanent  basis)  to  have  its  assets 
measured  by  their  adjusted  bases. 

Passive  income  does  not  include  any  income  derived  in  the  active 
conduct  of  a  banking  business  by  an  institution  Hcensed  to  do  busi- 
ness as  a  bank  in  the  United  States,  or,  to  the  extent  provided  in 
regulations,  by  any  other  corporation  (sec.  1296(b)(2)(A)).  According 
to  IRS  Notice  89-81,  1989-2  C.B.  399,  forthcoming  Treasury  regu- 
lations will  provide  that  income  effectively  connected  with  the  ac- 
tive conduct  of  a  U.S.  trade  or  business  pursuant  to  a  license  to  do 
business  as  a  bank  in  the  United  States,  as  well  as  income  derived 
in  bona  fide  banking  activities  (as  defined  in  Notice  89-81)  con- 
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ducted  abroad  by  a  U.S.  licensed  bank,  will  be  treated  as  income 
other  than  passive  income.  In  addition,  a  foreign  corporation  that 
is  not  licensed  to  do  business  as  a  bank  in  the  United  States,  but 
that  qualifies  as  an  active  foreign  bank  (or  "qualified  affiliate") 
under  conditions  set  forth  in  Notice  89-81,  will  be  permitted  to 
treat  its  income  derived  in  the  performance  of  bona  fide  banking 
activities  as  not  passive  income. 

Look-through  rules 

In  determining  whether  foreign  corporations  that  own  subsidi- 
aries are  PFICs,  look-through  treatment  is  provided  in  certain 
cases  (sec.  1296(c)).  Under  this  look-through  rule,  a  foreign  corpora- 
tion that  owns,  directly  or  indirectly,  at  least  25  percent  of  the 
value  of  the  stock  of  another  corporation  is  treated  as  owning  a 
proportionate  part  of  the  other  corporation's  assets  and  income. 
Thus,  amounts  such  as  interest  and  dividends  received  from  foreign 
or  domestic  subsidiaries  are  eliminated  from  the  shareholder's  in- 
come in  applying  the  income  test,  and  the  stock  or  debt  investment 
is  eliminated  from  the  shareholder's  assets  in  applying  the  asset 
test. 

In  addition  to  the  look-through  rule  applicable  to  25-percent- 
owned  subsidiaries,  interest,  dividends,  rents,  and  royalties  re- 
ceived from  related  persons  that  are  not  subject  to  section  1296(c)  i 
look-through  treatment  are  excepted  from  treatment  as  passive  in-  , 
come  to  the  extent  that,  under  regulations  prescribed  by  the  Sec- 
retary, those  amounts  are  allocable  to  income  of  the  payor  that  is 
not  passive  income  (sec.  1296(b)(2)(C)).^^  As  a  corollary,  the  charac-  j 
terization  of  the  assets  that  generate  the  income  will  follow  the 
characterization  of  the  income  so  that,  for  example,  a  loan  to  a  re- 
lated person  will  be  treated  as  a  passive  asset  only  if  the  interest 
on  the  loan  is  treated  as  passive  income. 

Tax  treatment  of  PFICs  j 

Under  the  tax  rules  applicable  at  the  election  of  a  U.S.  person  ] 
owning  PFIC  stock,  the  U.S.  person  includes  currently  in  gross  in- 
come its  share  of  the  PFICs  total  earnings,  with  a  separate  elec- 
tion to  defer  payment  of  tax,  subject  to  an  interest  charge,  on  in- 
come not  currently  received.  As  under  the  controlled  foreign  cor- 
poration rules,  the  distribution  of  earnings  and  profits  that  were 
previously  included  in  the  income  of  an  electing  shareholder  under 
these  rules  is  not  treated  as  a  dividend  to  the  shareholder  (sec. 
1293(c)).  A  nonelecting  U.S.  person  owning  PFIC  stock  pays  no  cur- 
rent tax  on  the  PFICs  undistributed  income.  However,  when  real- 
izing income  earned  through  ownership  of  PFIC  stock  (such  as  cer-  j 
tain  amounts  distributed  by  the  PFIC  or  capital  gains  from  selling 
PFIC  stock),  the  nonelecting  U.S.  person  may  pay  an  additional  in- 
terest charge.  This  interest  charge  is  related  to  the  value  of  delay- 
ing income  realization,  and  therefore  dela5dng  tax,  by  investing  in- 
directly in  assets  through  a  foreign  corporation. 


related  person  is  defined  by  reference  to  the  related  person  definition  applicable  for  pur- 
poses of  the  controlled  foreign  corporation  rules  (that  is,  sec.  954(dX3)). 
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Accumulated  earnings  tax 

In  addition  to  the  corporate  income  tax,  the  Code  also  imposes 
a  tax,  at  the  rate  of  28  percent,  on  the  accumulated  taxable  income 
of  any  corporation  (with  certain  exceptions)  formed  or  availed  of  for 
the  purpose  of  avoiding  income  tax  with  respect  to  its  shareholders 
(or  the  shareholders  of  any  other  corporation),  by  permitting  its 
earnings  and  profits  to  accumulate  instead  of  being  distributed 
(sees.  531,  532(a)).  The  specified  tax-avoidance  purpose  generally  is 
determined  by  the  fact  that  the  earnings  and  profits  of  the  corpora- 
tion are  allowed  to  accumulate  beyond  the  reasonable  needs  of  the 
business  (sec.  533).  The  accumulated  earnings  tax  acts  as  an  ap- 
proximation of  the  tax  that  would  have  been  incurred  by  the  share- 
holders on  dividends  actually  distributed  by  the  corporation. 

The  accumulated  earnings  tax  does  not  apply  to  certain  specified 
types  of  corporations,  including  PFICs  (sec.  532(b)).  The  accumu- 
lated earnings  tax  does  apply,  by  its  terms,  to  most  other  foreign 
corporations  including  controlled  foreign  corporations. 

Reasons  for  Change 
Inclusions  based  on  excess  passive  assets 

The  committee  is  aware  that  the  deferral  of  U.S.  tax  on  income 
of  U.S.  persons  earned  through  foreign  corporations  may  tend  to 
favor  foreign  investment  over  U.S.  investment,  and  can  provide  an 
incentive  to  engage  in  certain  tax-haven  activities.  The  committee 
\inderstands  that  prior  enactments  that  permit  deferral  of  U.S.  tax 
on  most  types  of  active  business  income  derived  through  controlled 
foreign  corporations  have  been  justified  as  enhancing  the  competi- 
tiveness of  U.S.-owned  business  operations  abroad.  In  fact.  Con- 
gress referred  to  such  concerns  in  rejecting  the  President's  proposal 
to  eliminate  all  deferral  in  the  Revenue  Act  of  1962. The  commit- 
tee believes,  however,  that  deferral  of  U.S.  tax  on  accumulated  ac- 
tive business  profits  is  not  necessary  to  maintain  the  competitive- 
ness of  business  activities  conducted  by  controlled  foreign  corpora- 
tions where  such  accumulated  profits  are  held  in  the  form  of  exces- 
sive accumulations  of  passive  assets. 

The  controlled  foreign  corporation  rules  impose  current  U.S.  tax 
on  certain  passive  income  earned  by  a  controlled  foreign  corpora- 
tion. The  PFIC  rules  restrict  the  benefits  of  deferral  in  the  case  of 
foreign  corporations  that  allow  undistributed  earnings  and  profits 
to  accumulate  in  passive  investments  to  such  an  extent  that  the 
amount  of  the  corporation's  passive  assets  equals  or  exceeds  the 
amoiint  of  its  active  business  assets.  The  committee  believes  that 
neither  of  these  regimes  sufficiently  restricts  the  benefits  of  defer- 
ral in  the  case  of  controlled  foreign  corporations  that  accumulate 
excessive  quantities  of  earnings  and  profits,  without  reinvesting 
them  in  active  business  assets,  and  without  subjecting  them  to  U.S. 
income  taxation  (with  proper  allowance  for  foreign  tax  credits)  in 
the  hands  of  the  U.S.  shareholders. 


62  "Testimony  in  hearings  before  [the  House  Committee  on  Ways  and  Means]  suggested  .  .  . 
that  to  impose  the  U.S.  tax  currently  on  the  U.S.  shareholders  of  American-ownedbusinesses 
operating  abroad  would  place  such  firms  at  a  disadvantage  with  other  firms  located  in  the  same 
areas  not  subject  to  U.S.  tax."  H.R.  Rep.  No.  1447,  87th  Cong.,  2d  Sess.  57-58  (1962). 
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The  committee  understands  that,  although  the  accumulated 
earnings  tax  nominally  applies  to  controlled  foreign  corporations,  it 
is  not  often  appHed  to  foreign  corporations  in  practice.  One  reason 
for  this  nonapplication,  the  committee  believes,  is  that  the  accumu- 
lated earnings  tax  of  present  law  employs  a  subjective  analysis  to 
determine  the  reasonable  business  needs  for  accumulating  earnings 
in  the  form  of  passive  assets;  in  the  case  of  a  foreign  corporation, 
this  type  of  analysis  is  difficult  to  apply.  Therefore,  the  committee 
believes  it  appropriate  to  impose  on  controlled  foreign  corporations 
a  new  type  of  limitation  on  accumulating  deferred  earnings  that 
turns  on  objective  rather  than  subjective  criteria. 

Modification  of  section  956 

The  committee  has  carefully  considered  how  best  to  structure  the 
bilFs  provisions  as  to  income  inclusions  of  earnings  invested  in  ex- 
cess passive  assets.  The  committee  believes  that  the  provisions  of 
present  law  applicable  to  income  inclusions  of  earnings  invested  in 
U.S.  property  xmder  section  956  could  be  improved,  and  that  those 
provisions  of  present  law  are,  in  some  ways,  conceptually  parallel 
to  the  bilFs  excess  passive  assets  provisions.  The  committee  be- 
lieves that  the  bill's  structure  and  operating  rules  for  the  excess 
passive  assets  provisions  are  also  appropriate  for  inclusions  of 
earnings  invested  in  U.S.  property,  and,  accordingly,  modifies  the 
latter  provisions  in  the  bill. 

Measurement  of  assets  under  the  PFIC  rules 

The  committee  imderstands  that  many  foreign  corporations  that 
are  subject  to  the  PFIC  rules  hold  assets  (such  as  tangible  or  intan- 
gible business  assets)  the  fair  market  value  of  which  is  difficult  to 
determine.  This  difficulty  is  faced  primarily  by  those  PFICs  that 
are  also  controlled  foreign  corporations,  rather  than  those  PFICs 
that  are  foreign-controlled  investment  fimds  (which  tend  to  hold 
marketable  assets).  The  committee  is  aware  that  the  process  of  de- 
termining the  fair  market  value  of  such  foreign  assets  is  a  source 
of  complexity  and  administrative  burden  for  taxpayers,  and  is  an 
enforcement  problem  for  the  Internal  Revenue  Service. 

The  committee  believes  that  measurement  by  adjusted  basis  is 
well  established  in  the  case  of  controlled  foreign  corporations*  in- 
vestments of  earnings  in  U.S.  property,  and  is  highly  appropriate 
to  the  task  of  measiuing  the  earnings  of  a  controlled  foreign  cor- 
poration that  are  invested  in  excess  passive  assets.  The  committee 
is  not  persuaded  that  a  different  method  should  apply  for  purposes 
of  measuring  assets  when  testing  a  controlled  foreign  corporation 
for  its  status  as  a  PFIC. 

Foreign  securities  brokers  and  dealers 

When  the  PFIC  rules  were  enacted  in  1986,  Congress  beUeved 
that  foreign  corporations  conducting  an  active  business  as  dealers 
in  stocks,  securities  and  derivative  financial  products  generally 
would  be  excluded  fi'om  qualification  as  PFICs  under  both  the  asset 
and  income  tests.  Specifically,  Congress  expected  that  foreign  secu- 
rities dealers  would  not  qualify  as  PFICs  under  the  asset  test,  be- 
cause more  than  50  percent  of  their  assets  would  consist  of  inven- 
tory securities  and  other  assets  that  produce  income  treated  as  not 
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passive  under  the  dealer  exception  of  section  954(c).  Congress  also 
expected  that  foreign  securities  dealers  would  not  qualify  as  PFICs 
under  the  gross  income  test,  inasmuch  as  a  substantial  portion  of 
their  gross  income  would  be  commission  income  (not  passive)  from 
underwriting  issues  of  stocks  and  securities.^^ 

The  committee  is  informed,  however,  that  foreign  securities  deal- 
ers do  not  always  earn  sufficient  gross  income  in  the  form  of  under- 
writing commissions  to  avoid  qualification  as  PFICs  \mder  the 
gross  income  test.  For  example,  securities  dealers  may  earn  sub- 
stantial amoimts  of  interest  and  dividend  income  from  securities 
held  as  inventory  for  sale  to  customers.  Securities  dealers  may  also 
earn  substantial  amounts  of  interest  income  from  transactions  inci- 
dental to  the  business  of  dealing  in  securities,  such  as  margin  loans 
and  reverse  repurchase  transactions. 

The  committee  is  further  informed  that  inventory  securities  held 
by  a  foreign  corporate  securities  dealer  may  not  represent  more 
than  50  percent  of  the  corporation's  assets.  As  a  result,  a  foreign 
securities  dealer  may  qualify  as  a  PFIC  under  the  asset  test.  In 
most  cases,  moreover,  the  committee  is  informed  that  inventory  se- 
curities represent  less  than  75  percent  of  the  assets  of  a  foreign  se- 
curities dealer,  so  that  most  foreign  securities  dealers  would  be 
considered  to  hold  excess  passive  assets  under  the  bill. 

In  contrast,  existing  provisions  of  the  Code  and  IRS  Notice  89- 
81  ensure  that  income  and  assets  attributable  to  bona  fide  banking 
activities  conducted  by  a  foreign  bank  or  a  qualified  affiliate  are 
not  treated  as  passive  income  and  assets,  if  certain  conditions  are 
satisfied.  The  committee  is  informed,  however,  that  there  is  consid- 
erable overlap  between  the  activities  designated  as  bona  fide  bank- 
ing activities  under  Notice  89-81  and  the  activities  conducted  by 
foreign  securities  dealers.  For  example,  foreign  securities  dealers 
may  regularly  arrange  and  engage  in  foreign  exchange  trans- 
actions, enter  into  interest  rate  and  ciirrency  swaps  and  other 
hedging  transactions,  and  vmderwrite  issues  of  stock,  debt  obliga- 
tions and  other  securities.  Each  of  these  activities  is  designated  in 
Notice  89-81  as  a  bona  fide  banking  activity. 

The  committee  beUeves  that  it  is  appropriate  to  provide  an  ex- 
ception, siAiilar  to  that  provided  under  section  1296(b)(2)(A),  for  in- 
come earned  by  foreign  securities  brokers  and  dealers  in  an  active 
securities  business.  The  committee  believes  that  the  availability  of 
this  exception  should  be  restricted  to  U.S.  shareholders  of  con- 
trolled foreign  corporations  in  order  to  ensure  that  the  exception 
cannot  be  used  by  U.S.  portfolio  investors  to  avoid  the  PFIC  rules. 

Effect  on  foreign  tcix  credit  limitation  of  distributions  of  pre- 
viously tcuced  earnings 

The  provisions  that  permit  an  indirect  foreign  tax  credit  to  be 
claimed  in  the  event  of  a  distribution  of  previously  taxed  earnings 
are  particularly  difficult  to  administer.  This  difficulty  arises  be- 
cause taxpayers  must  determine  the  amount  of  excess  foreign  tax 
credit  limitation  associated  with  a  distribution  of  previously  taxed 
earnings  on  a  separate  category  by  separate  category  basis,  on  a 


^^H.R.  Rep.  No.  99-841,  99th  Cong.,  2d  Sess.  11-644  (1986)  (Conference  Report  to  accompany 
H.R.  3838,  the  Tax  Reform  Act  of  1986). 
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foreign  corporation  by  foreign  corporation  basis,  as  well  as  on  a 
year  by  year  basis.  Additional  complexities  arise  because  taxpayers 
are  required  as  a  result  of  distributions  to  trace  earnings  and  prof- 
its up  tiers  of  foreign  corporations.  The  bill  simplifies  present  law 
by  requiring  taxpayers  to  establish  excess  limitation  accounts  only 
on  a  separate  category  by  separate  category  basis;  the  taxpayer  will 
not  be  required  to  track  earnings  on  a  controlled  foreign  corpora- 
tion by  controlled  foreign  corporation  or  a  year  by  year  basis. 

In  addition,  the  Tax  Reform  Act  of  1986  revised  the  indirect  for- 
eign tax  credit  by  providing  for  a  multi-year  "pooling"  mechanism. 
This  mechanism  was  designed  to  ameliorate  the  problems  associ- 
ated with  timing  mismatches  of  earnings  and  profits  and  foreign 
tax  pa5nnents  by  placing  all  post- 1986  earnings  and  profits  and  for- 
eign tax  pa5nnents  in  respective  pools,  and  by  providing  for  averag- 
ing of  these  respective  amounts  for  purposes  of  claiming  the  indi- 
rect credit.  The  committee  believes  that  the  rules  of  section  960(b) 
that  apply  for  purposes  of  determining  adjustments  to  the  foreign 
tax  credit  limitation  should  also  employ  the  multi-year  pooling  con- 
cept. In  addition,  the  committee  believes  it  is  appropriate  to  sub- 
stitute the  multi-year  pooling  concept  for  the  current  annual  ac- 
counting rules  that  apply  to  investments  of  earnings  in  U.S.  prop- 
erty; therefore,  the  bill  adopts  a  pooling  approach  in  its  operating 
rules  for  income  inclusions  based  on  excess  passive  assets  and  in- 
come inclusions  based  on  investments  in  U.S.  property. 

Explanation  of  Provision 

In  general 

The  bill  limits  the  availability  of  deferral  of  U.S.  tax  on  certain 
earnings  of  controlled  foreign  corporations.  As  explained  in  detail 
below,  the  bill  generally  requires  current  inclusions  in  the  income 
of  U.S.  shareholders  of  a  controlled  foreign  corporation  to  the  ex- 
tent of  the  corporation's  accumulated  earnings  invested  in  excess 
passive  assets.  The  bill  also  conforms  the  treatment  of  earnings  of 
controlled  foreign  corporations  invested  in  U.S.  property  to  the  new 
rules  for  earnings  invested  in  excess  passive  assets,  and  makes  re- 
lated modifications  to  other  niles  applicable  to  controlled  foreign 
corporation  and  PFICs. 

Inclusions  based  on  excess  passive  assets 

Amount  included 

The  bill  adds  new  section  956A  to  the  Code,  which  measures  the 
amount  of  retained  earnings  of  a  controlled  foreign  corporation  that 
is  potentially  subject  to  inclusion  in  the  income  of  a  U.S.  share- 
holder of  the  foreign  corporation  as  a  result  of  the  foreign  corpora- 
tion's investment  in  "excess  passive  assets."  The  amount  deter- 
mined under  section  956A  with  respect  to  a  U.S.  shareholder  of  a 
controlled  foreign  corporation  is  the  lesser  of  two  amoimts. 

The  first  amoimt  is  the  excess  (if  any)  of  the  U.S.  shareholder's 
pro  rata  share  of  the  controlled  foreign  corporation's  "excess  pas- 
sive assets,"  over  that  portion  of  the  retained  earnings  of  the  for- 
eign corporation  that  is  treated  as  having  been  previously  included 
in  the  income  of  the  U.S.  shareholder  on  accoimt  of  excess  passive 
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assets.^'*  The  second  amoiint  is  the  U.S.  shareholder's  pro  rata 
share  of  the  controlled  foreign  corporation's  current  and  accumu- 
lated earnings  and  profits  (but  not  reduced  by  a  deficit  in  accumu- 
lated earnings  and  profits),®^  reduced  by  the  portion  of  the  retained 
earnings  of  the  foreign  corporation  that  was  previously  included  in 
the  income  of  the  U.S.  shareholder  on  account  of  either  invest- 
ments in  U.S.  property  or  investments  in  excess  passive  assets. 

The  income  inclusion  for  a  U.S.  shareholder  of  the  controlled  for- 
eign corporation  is  the  amoimt  determined  as  above  imder  new  sec- 
tion 956A,  less  retained  earnings  of  the  controlled  foreign  corpora- 
tion that  are  treated  as  having  been  previously  taxed  to  the  U.S. 
shareholder  as  subpart  F  income  of  the  controlled  foreign  corpora- 
tion under  section  951(a)(1)(A)  (see  new  sec.  951(a)(1)(C)).  (See  the 
discussion  of  the  bill's  rules  for  the  treatment  of  previously  taxed 
income  xmder  "Coordination  and  ordering  provisions  "  below.) 

Excess  passive  assets 

"Excess  passive  assets"  are  defined  as  the  excess  (if  any)  for  the 
taxable  year  of  the  average  amoimt  of  passive  assets  held  by  the 
controlled  foreign  corporation  as  of  the  close  of  each  quarter  of  its 
taxable  year,  over  25  percent  of  the  average  amount  of  total  assets 
held  by  the  controlled  foreign  corporation  as  of  the  close  of  each 
quarter  of  its  taxable  year.  For  this  purpose,  an  asset  is  measured 
by  its  adjusted  basis  as  determined  for  purposes  of  computing  earn- 
ings and  profits.^®  The  committee  intends  that  the  measurement  of 
assets  as  of  the  close  of  each  quarter  of  the  taxable  year  shall  dis- 
regard short-term  loans  or  other  temporary  arrangements  with  re- 
gard to  the  corporations's  assets,  where  one  of  the  principal  pur- 
poses of  such  an  arrangement  was  to  avoid  taking  passive  assets 
mto  account  for  purposes  of  this  provision. 

Passive  assets  are  defined  generally  as  imder  the  PFIC  niles,  i.e., 
assets  held  by  the  controlled  foreign  corporation  that  produce  pas- 
sive income  (as  defined  in  sec.  1296(b))  or  that  are  held  for  the  pro- 
duction of  passive  income.  The  PFIC  look-through  rules  applicable 
to  25-percent-owned  subsidiaries  and  certain  payments  received 
from  related  persons  apply  for  this  purpose.  The  bill  modifies  cer- 
tain definitions  of  assets  and  income  for  purposes  of  the  PFIC  rules 
(see  description  below  of  certain  modifications  of  the  PFIC  rules). 
These  modifications  are  also  applicable  for  purposes  of  determining 
excess  passive  assets  imder  section  956A. 


Under  the  previously  taxed  income  rules  of  section  959,  retained  earnings  of  the  foreign  cor- 
poration that  are  treated  as  having  been  previously  included  in  the  income  of  the  U.S.  share- 
holder include  retained  earnings  that  were  previously  included  in  the  income  of  another  U.S. 
person  that  is  a  proven  predecessor  in  interest  to  the  U.S.  shareholder.  In  addition,  as  discussed 
below  under  "Coordination  and  ordering  provisions,"  imder  the  bill's  rules  for  the  treatment  of 
previously  taxed  income,  the  amount  of  earnings  treated  as  having  been  previously  included  in 
the  income  of  the  shareholder  on  accovint  of  excess  passive  assets  (i.e.,  the  amount  of  earnings 
described  in  section  959(cKlXB))  includes  not  only  earnings  that  actually  resulted  in  an  inclu- 
sion of  income  imder  section  951(aKl)(C),  but  also  earnings  that  would  have  resulted  in  such 
an  inclusion  but  for  being  attributable  to  earnings  that  had  been  previously  taxed  as  subpart 
F  income  under  section  951(aXl)(A). 

^^Eamiiigs  and  profits  generally  are  computed  in  the  foreign  corporation's  functional  cur- 
rency, in  accordance  with  9ie  rules  of  sections  986  and  964.  Earnings  and  profits  with  respect 
to  pre-1987  taxable  years  are  initially  computed  in  U.S.  dollars  in  accordsmce  with  the  rules 
of  Treas.  reg.  sec.  1.964-1,  and  are  then  translated  into  the  foreign  corporation's  functional  cur- 
rency at  the  "spot"  rate  that  prevailed  on  the  first  day  of  the  foreign  corporation's  first  taxable 
year  beginning  after  December  31,  1986,  as  provided  in  IRS  Notice  88-70,  1988-2  C.B.  369. 

ssunlike  the  PFIC  rules  of  present  law,  the  bill  offers  no  option  to  measure  assets  by  fair 
market  value. 
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Coordination  and  ordering  provisions 

Passive  assets  for  purposes  of  the  excess  passive  assets  provi- 
sions do  not  include  any  assets  that  are  treated  as  U.S.  property 
for  purposes  of  section  956. 

The  bill  provides  that  actual  distributions  during  the  taxable 
year  and  their  effects  on  the  determination  of  earnings  and  profits, 
previously  taxed  amounts,  or  any  other  item  are  taken  into  account 
prior  to  the  determination  of  amoimts  imder  section  956  that  are 
subject  to  income  inclusion  under  section  951(a)(1)(B),  and  amounts 
imder  section  956A  that  are  subject  to  income  inclusion  imder  sec- 
tion 951(a)(l)(C).67 

The  bill  further  provides  that  all  amounts  of  assets,  earnings  in- 
cluded in  income,  previously  taxed  amounts,  and  any  other  item 
determined  for  piuposes  of  the  excess  passive  assets  provisions  are 
to  be  determined  after  the  application  of  section  956  (and  income 
inclusions  thereimder)  for  the  taxable  year. 

Income  inclusions  under  section  956A  are  treated  similarly  to  in- 
come inclusions  under  section  956  for  purposes  of  the  ordering 
rules  appHcable  to  the  different  categories  of  previously  taxed  in- 
come imder  section  959(c).  Thus,  when  the  controlled  foreign  cor- 
poration makes  an  actual  distribution  of  its  earnings  to  its  share- 
holders, the  earnings  distributed  are  treated  as  first  attributable  to 
the  retained  earnings  that  were  required  in  prior  years  to  be  in- 
cluded in  income  as  investments  in  excess  passive  assets  imder  sec- 
tion 956A  (amoimts  of  earnings  described  in  sec.  959(c)(1)(B)),  to- 
gether with  the  retained  earnings  that  were  required  in  prior  years 
to  be  included  in  income  as  investments  in  U.S.  property  under  sec- 
tion 956  (amoimts  of  earnings  described  in  sec.  959(c)(1)(A)).  The 
attribution  between  the  two  categories  is  made  on  a  pro  rata  basis. 
As  under  present  law,  distributed  earnings  are  treated  as  next  at- 
tributable to  the  retained  earnings  that  were  required  in  prior 
years  to  be  included  in  income  as  subpart  F  income  under  section 
951(a)(1)(A)  (amounts  of  earnings  described  in  sec.  959(c)(2)),  and 
last  attributable  to  other  earnings  and  profits. 

In  addition,  amounts  that  would  be  included  in  income  as  invest- 
ments in  U.S.  property  under  section  956  or  as  investments  in  ex- 
cess passive  assets  under  section  956A  are  treated  as  first  attrib- 
utable to  the  retained  earnings  that  were  required  to  be  included 
in  income  as  subpart  F  income  under  section  951(a)(1)(A)  (amounts 
of  earnings  described  in  sec.  959(c)(2)),  and  then  attributable  to 
other  earnings  and  profits.  As  under  present  law  in  the  case  of  in- 
vestments in  U.S.  property,  to  the  extent  that  an  amount  would  be 
included  in  income  as  either  an  investment  in  U.S.  property  or  an 
investment  in  excess  passive  assets,  but  for  being  attributable  to 
earnings  that  had  been  previously  taxed  as  subpart  F  income 
under  section  951(a)(1)(A),  that  amount  of  earnings  is  converted 
fi'om  an  amount  treated  as  previously  taxed  under  section 
951(a)(1)(A)  (amounts  of  earnings  described  in  sec.  959(c)(2)),  to  an 
amount  treated  as  previously  taxed  under  subparagraph  (B)  or  (C) 
of  section  951(a)(1)  (amounts  of  earnings  described  in  subpara- 
graph (A)  or  (B)  of  sec.  959(c)(1)),  as  the  case  may  be.  Therefore, 


^'^As  under  current  law,  actual  distributions  are  taken  into  account  after  the  application  of 
section  951(a)(lKA). 
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for  example,  the  amount  of  earnings  treated  as  having  been  pre- 
viously included  in  the  income  of  the  shareholder  on  account  of  ex- 
cess passive  assets  (i.e.,  the  amount  of  earnings  described  in  section 
959(c)(1)(B))  includes  not  only  earnings  that  actually  resulted  in  an 
inclusion  of  income  under  section  951(a)(1)(C),  but  also  earnings 
that  would  have  resulted  in  such  an  inclusion  but  for  being  attrib- 
utable to  earnings  that  had  been  previously  taxed  as  subpart  F  in- 
come under  section  951(a)(1)(A). 

Exumple 

The  above  rules  are  illustrated  by  the  following  multi-year  exam- 
ple: 

Year  1. — Assume  that  a  U.S.  corporation  owns  all  the  stock  of  a 
controlled  foreign  corporation,  which  is  not  (and  has  never  been)  a 
PFIC.  The  foreign  corporation  holds  an  average  of  100  of  assets,  of 
which  35  are  passive,  and  no  U.S.  property.  Further  assume  that 
the  foreign  corporation  has  accumulated  earnings  and  profits  of  25 
at  the  close  of  year  1,  none  of  which  is  subpart  F  income  or  has 
otherwise  previously  been  included  in  the  income  of  a  U.S.  share- 
holder under  subpart  F.  Under  the  bill,  the  foreign  corporation  is 
treated  as  having  excess  passive  assets  of  10.  The  amount  deter- 
mined imder  section  956 A  is  also  10:  that  is,  the  lesser  of  the  10 
of  excess  passive  assets  or  the  25  of  accumulated  earnings.  There- 
fore, for  year  1,  10  is  included  in  the  U.S.  corporation's  income  as 
earnings  invested  in  excess  passive  assets  under  section 
951(a)(1)(C).  Also,  10  of  the  foreign  corporation's  earnings  is  treat- 
ed as  previously  taxed  and  described  in  subsection  (c)(lXB)  of  sec- 
tion 959  (as  income  previously  taxed  imder  section  951(a)(1)(C)). 
The  controlled  foreign  corporation's  accumulated  earnings  of  25  are 
unchanged  by  the  inclusion  in  income  under  section  951(a)(1)(C). 

Year  2. — Next  assume  that  in  year  2,  the  controlled  foreign  cor- 
poration still  has  average  total  assets  of  100,  but  now  40  (rather 
than  35)  of  these  assets  are  passive.  Also  assume  that  the  foreign 
corporation  earns  5  of  subpart  F  interest  income  in  year  2,  and 
makes  no  actual  distributions  of  earnings  and  profits.  (For  simplic- 
ity, assume  for  this  purpose  that  the  new  earnings  have  been  taken 
into  account  in  arriving  at  the  figure  of  100  for  average  assets.)  As 
a  result,  the  foreign  corporation  holds  accimiulated  earnings  and 
profits  of  30  at  the  close  of  year  2.  The  interest  income  of  5  is  in- 
cluded in  the  U.S.  corporation's  income  as  subpart  F  income  imder 
sec.  951(a)(1)(A). 

Under  the  bill,  before  computing  whether  there  is  an  additional 
income  inclusion  on  account  of  excess  passive  assets,  the  5  of  sub- 
part F  earnings  is  treated  as  previously  taxed  and  described  in  sub- 
section (c)(2)  of  section  959  (as  income  previously  taxed  imder  sec- 
tion 951(a)(1)(A)).  The  year  2  amoimt  determined  under  section 
956 A  is  5.  It  is  the  lesser  of  two  amoimts.  The  first  amoimt  is  5, 
or  the  difference  between  the  15  of  excess  passive  assets  in  year 
2  and  the  10  ofprevious  inclusions  of  earnings  invested  in  excess 
passive  assets.  The  second  simount  is  20,  or  the  difference  between 
the  30  of  accumulated  earnings  and  the  10  of  previous  inclusions 


®®Thi8  example  assiunes  that  all  years  at  issue  begin  after  the  phase-in  period  (discussed 
below)  provided  by  the  bill,  i.e.,  after  September  30,  1997. 
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of  excess  passive  assets.  The  amount  included  in  the  U.S.  corpora- 
tion's year  2  income  on  account  of  its  (increased)  investment  in  ex- 
cess passive  assets,  however,  is  zero.  This  results  from  the  5  of  sub- 
part F  income  under  section  951(a)(1)(A)  that  the  foreign  corpora- 
tion earned  in  year  2,  and  the  ordering  rules  of  section  959  as 
modified  by  the  bill.  Under  the  bill,  there  is  no  excess  of  the 
amount  determined  under  section  956A  (5,  as  noted  above)  over  the 
amount  of  the  foreign  corporation's  retained  earnings  that  have 
been  included  in  the  U.S.  corporation's  income  imder  section 
951(a)(1)(A)  (also  5).  The  bill  also  provides,  in  this  case,  that  the 
earnings  in  the  amount  of  5  that  would  have  been  included  in  in- 
come xmder  section  951(a)(1)(C)  but  for  the  previously  taxed  sub- 
part F  income  are  to  be  treated  as  described  in  section  959(c)(1)(B) 
{i.e.,  as  earnings  previously  taxed  as  investments  in  excess  passive 
assets)  rather  than  in  section  959(c)(2)  {i.e.,  as  earnings  previously 
taxed  as  subpart  F  income  under  section  951(a)(1)(A)).  Therefore, 
at  the  end  of  year  2,  15  is  the  total  amount  of  earnings  (10  from 
year  1  plus  5  from  year  2)  treated  as  described  in  section  959(c)(1), 
and  the  accumulated  earnings  of  30  are  imaffected  by  the  income 
inclusions. 

Year  3. — ^Assume  that,  as  in  year  2,  the  foreign  corporation  has 
an  average  of  40  of  passive  assets  and  100  of  total  assets.  Assume 
further  that  the  foreign  corporation  earns  another  5  of  subpart  F 
interest  income,  earns  10  of  other  income,  and  makes  an  actual  dis- 
tribution of  20  to  the  U.S.  corporation.  (Again,  for  simplicity,  as- 
simie  that  the  new  earnings  and  the  distribution  have  been  taken 
into  account  in  arriving  at  the  figure  of  100  for  total  assets.)  The 
foreign  corporation  thus  holds  accumulated  earnings  and  profits  of 
45  at  year  end,  before  taking  the  current-year  distribution  into  ac- 
count. 

As  in  year  2,  the  year  3  subpart  F  interest  income  of  5  is  in- 
cluded in  the  U.S.  corporation's  income  (under  sec.  951(a)(1)(A)). 
Also  as  in  year  2,  under  the  bill,  before  computing  whether  there 
is  an  income  inclusion  for  year  3  on  accoimt  of  excess  passive  as- 
sets, the  subpart  F  earnings  of  5  are  treated  as  previously  taxed 
and  described  in  section  959(c)(2)  (as  income  previously  taxed 
under  section  951(a)(1)(A)). 

The  bill  provides  that  the  actual  distribution  of  20  is  accoimted 
for  next.  The  distribution  of  earnings  is  treated  as  attributable  first 
to  the  cumulative  earnings  described  in  section  959(c)(1)  (15,  in 
this  case  all  described  in  section  959(c)(1)(B)),  and  next  to  the  cu- 
mulative earnings  described  in  section  959(c)(2)  (5,  in  this  case  all 
from  year  3).  Thus,  the  distribution  of  20  is  treated  as  fully  attrib- 
utable to  previously  taxed  earnings,  and,  after  the  distribution,  no 
portion  of  the  foreign  corporation's  retained  earnings  is  treated  as 
previously  taxed  income  described  by  subsection  (c)(1)  or  (c)(2)  of 
section  959. 

Next,  if  the  foreign  corporation  had  invested  any  of  its  earnings 
in  U.S.  property  under  section  956,  the  amount  of  the  income  inclu- 
sion under  section  951(a)(1)(B)  would  be  determined.  In  this  case, 
there  is  none. 

Last,  the  income  inclusion  (if  any)  under  section  956A  is  deter- 
mined. The  amount  determined  under  section  956A  is  15.  This  is 
the  lesser  of  15  (the  amount  of  excess  passive  assets,  unreduced  be- 
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cause  no  portion  of  the  foreign  corporation's  retained  earnings  is 
treated  as  previously  taxed  under  section  951(a)(1)(C)),  and  25  (the 
amount  of  accumulated  earnings,  unreduced  because  no  portion  of 
the  foreign  corporation's  retained  earnings  is  treated  as  previously 
taxed  under  subparagraph  (B)  or  (C)  of  section  951(a)(1)).  The 
amoxmt  included  in  the  U.S.  corporation's  income  for  year  3  under 
section  951(a)(1)(C)  is  the  15  determined  under  section  956A,  again 
imreduced  because  no  portion  of  the  foreign  corporation's  retained 
earnings  is  treated  as  previously  taxed  under  section  951(a)(1)(A). 
The  U.S.  corporation  has  a  total  income  inclusion  under  subpart  F 
of  20  for  year  3:  5  under  section  951(a)(1)(A)  plus  15  under  section 
951(a)(1)(C).  As  of  the  end  of  year  3,  the  taxpayer  treats  15  of  earn- 
ings as  described  in  section  959(c)(1)(B)  (i.e.,  as  earnings  previously 
taxed  as  investments  in  excess  passive  assets),  and  has  accumu- 
lated earnings  of  25. 

Special  rules  for  decontrolled  foreign  corporations 

Proper  adjustments  are  to  be  made  to  the  measurement  of  assets 
and  earnings  in  the  case  of  any  foreign  corporation  that  ceases  to 
be  U.S.-controUed  during  the  taxable  year.  The  determination  of 
the  pro  rata  share  held  in  such  a  corporation  by  any  U.S.  share- 
holder is  to  be  made  on  the  basis  of  stock  ownership  on  the  last 
day  during  the  taxable  year  on  which  the  foreign  corporation  is  a 
controlled  foreign  corporation.  The  determination  of  excess  passive 
assets  for  such  a  taxable  year  is  made  by  taking  into  account  only 
those  quarters  of  the  taxable  year  that  end  prior  to  such  day,  and 
averaging  only  over  such  reduced  number  of  quarters.  The  deter- 
mination of  current  earnings  and  profits  for  such  a  taxable  year  is 
made  by  taking  into  account  only  a  pro  rata  portion  of  the  corpora- 
tion's current  earnings  and  profits  for  that  entire  year,  based  on 
the  part  of  that  year  during  which  the  foreign  corporation  is  a  con- 
trolled foreign  corporation. 

Anti-abuse  rule 

The  bill  provides  regulatory  authority  under  which  the  Treasury 
is  instructed  to  prescribe  such  regulations  as  may  be  necessary  to 
carry  out  the  purposes  of  the  excess  passive  assets  provisions,  and 
to  prevent  their  avoidance.  Within  this  authority,  the  committee  in- 
tends that  the  Treasury  prescribe  regulations  imder  which  the 
earnings  and  assets  of  two  or  more  controlled  foreign  corporations 
that  are  related  may  be  aggregated  and  treated  as  the  earnings 
and  assets  of  a  single  corporation,  if  one  of  the  principal  purposes 
for  separately  organizing,  acquiring,  or  maintaining  such  multiple 
corporations  is  to  avoid  an  inclusion  under  the  excess  passive  as- 
sets provision. 

For  example,  assume  that  two  controlled  foreign  corporations  are 
controlled  by  the  same  U.S.  shareholders.  If  one  of  the  principal 
purposes  for  maintaining  the  assets  and  earnings  described  above 
in  the  two  separate  corporations  is  to  avoid  an  income  inclusion 
under  the  excess  passive  assets  rules,  then  the  committee  antici- 
pates that  regulations  would  provide  for  treating  their  assets  and 
earnings  as  belonging  to  a  single  corporation.  In  making  the  deter- 
mination as  to  purpose,  the  committee  expects  that  the  regulations 
may  take  into  account  various  presumptions,  including  (but  not 
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limited  to)  those  set  forth  in  temporary  Treas.  reg.  sec.  1.954- 
lT(b)(4). 

Modification  of  section  956 

The  bill  treats  earnings  invested  by  a  controlled  foreign  corpora- 
tion in  U.S.  property  under  revised  rules  that  parallel  those  that 
govern  the  treatment  of  excess  passive  assets,  as  described  above. 
Under  the  revised  rules,  the  amount  determined  imder  section  956 
with  respect  to  a  U.S.  shareholder  of  a  controlled  foreign  corpora- 
tion is  the  lesser  of  two  amoimts. 

The  first  amount  is  the  excess  (if  any)  of  the  U.S.  shareholder's 
pro  rata  share  of  the  U.S.  property  of  the  controlled  foreign  cor- 
poration, over  that  portion  of  the  retained  earnings  of  the  foreign 
corporation  that  is  treated  as  having  been  previously  included  in 
the  income  of  the  U.S.  shareholder  on  accoimt  of  earnings  invested 
in  U.S.  property.^^  The  second  amoimt  is  the  U.S.  shareholder's  pro 
rata  share  of  the  controlled  foreign  corporation's  current  and  accu- 
mulated earnings  and  profits  (but  not  reduced  by  a  deficit  in  accu- 
mulated earnings  and  profits),  reduced  by  the  portion  of  the  re- 
tained earnings  of  the  foreign  corporation  that  was  previously  in- 
cluded in  the  income  of  the  U.S.  shareholder  on  accoimt  of  either 
investments  in  U.S.  property  or  investments  in  excess  passive  as- 
sets. 

The  income  inclusion  for  a  U.S.  shareholder  of  the  controlled  for- 
eign corporation  is  the  amoimt  determined  as  above  imder  section 
956,  less  retained  earnings  of  the  controlled  foreign  corporation 
that  are  treated  as  having  been  previously  taxed  to  the  U.S.  share- 
holder as  subpart  F  income  of  the  controlled  foreign  corporation 
under  section  951(a)(1)(A)  (see  sec.  951(a)(1)(B),  as  modified  by  the 
bill).  (See  the  discussion  of  the  bill's  rules  for  the  treatment  of  pre- 
viously taxed  income  imder  "Coordination  and  ordering  provisions" 
above.) 

As  noted  above,  the  bill  provides  that  actual  distributions  during 
the  t£ixable  year  and  their  effects  on  the  determination  of  earnings 
and  profits,  previously  taxed  amounts,  or  any  other  item,  are  taken 
into  account  prior  to  the  determination  of  amounts  under  section 
956  that  are  subject  to  income  inclusion  under  section  951(a)(1)(B), 
and  amounts  under  section  956A  that  are  subject  to  income  inclu- 
sion under  section  951(a)(1)(C). 

The  controlled  foreign  corporation's  U.S.  property  is  measured  as 
the  average  of  the  adjusted  basis  (as  determined  for  purposes  of 
calculating  earnings  and  profits)  of  such  property  held  (directly  or 
indirectly)  by  the  controlled  foreign  corporation  as  of  the  close  of 
each  quarter  of  its  taxable  year,  less  any  liability  to  which  the 
property  is  subject  (as  under  present  law).  The  committee  intends 


®^As  noted  above,  under  the  previously  taxed  income  rules  of  section  959,  retained  earnings 
of  the  foreign  corporation  that  are  treated  as  having  been  previously  included  in  the  income  of 
the  U.S.  shareholder  include  retained  earnings  that  were  previously  included  in  the  income  of 
another  U.S.  person  that  is  a  proven  predecessor  in  interest  to  the  U.S.  shareholder.  In  addition, 
as  discussed  above  under  "Coordination  and  ordering  provisions"  under  the  bill's  rules  for  the 
treatment  of  previously  taxed  income,  the  amount  of  earnings  treated  as  having  been  previously 
included  in  the  income  of  the  shareholder  on  account  of  investments  of  earnings  in  U.S.  property 
(i.e.,  the  amount  of  earnings  described  in  section  959(c)(1)(A))  includes  not  only  earnings  that 
actually  resulted  in  an  inclusion  of  income  under  section  951(a)(lXB),  but  also  earnings  that 
would  nave  resulted  in  such  an  inclusion  but  for  being  attributable  to  eeunings  that  had  been 
previously  taxed  as  subpart  F  income  under  section  951(a)(lXA). 
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that  the  measurement  of  assets  as  of  the  close  of  each  quarter  of 
the  taxable  year  shall  disregard  short-term  loans  or  other  tem- 
porary arrangements  with  regard  to  the  corporation's  assets,  where 
one  of  the  principal  purposes  of  such  an  arrangement  was  to  avoid 
taking  assets  into  accoimt  for  purposes  of  this  provision.  Examples 
of  what  the  IRS  views  as  such  arrangements  are  discussed  in  Rev. 
Rul.  89-73  (1989-1  C.B.  258),  interpreting  present  law. 

The  bill  is  not  intended  to  change  the  measurement  of  U.S.  prop- 
erty that  may  apply,  for  example,  in  the  case  of  certain  short-term 
obhgations,  as  provided  in  IRS  Notice  88-108  (1988-2  C.B.  445), 
interpreting  present  law.  Obhgations  subject  to  the  special  treat- 
ment of  IRS  Notice  88-108  are  those  that  are  collected  within  30 
days  of  their  issuance,  but  the  exclusion  of  such  short-term  obhga- 
tions does  not  apply  if  the  controlled  foreign  corporation  holds  obh- 
gations that  would  constitute  U.S.  property  if  held  by  the  controlled 
foreign  corporation  on  the  date  of  measurement  (determined  with- 
out regard  to  this  30-day  rule)  for  aggregate  periods  totalling  at 
least  60  days  in  the  taxable  year,  without  regard  to  whether  any 
such  obhgations  are  held  on  the  date  of  measurement. 

Study  on  investments  in  (7.S.  property 

The  committee  understands  that  a  controlled  foreign  corporation 
is  not  treated  as  holding  U.S.  property  imder  section  956  if  it  in- 
vests in  an  obligation  of  an  unrelated  U.S.  corporation.  A  similar 
rule,  however,  is  not  applicable  to  an  investment  in  an  obligation 
of  an  unrelated  U.S.  person  other  than  a  corporation.  The  bill  pro- 
vides that  the  Treasury  Department  study  the  tax  treatment  of  in- 
vestments by  controlled  foreign  corporations  in  obhgations  of  U.S. 
persons  other  than  corporations,  and  provide  the  Committee  on 
Ways  and  Means  with  a  report  of  such  study  by  December  31, 
1993.  The  study  is  to  include  the  Treasury's  views  as  to  whether 
those  rules  should  be  amended  insofar  as  they  relate  to  the  treat- 
ment of  investments  by  controlled  foreign  corporations  in  the  obli- 
gations of  U.S.  persons  other  than  corporations,  along  with  a  dis- 
cussion of  the  merits  and  consequences  of  any  such  amendment. 

Same-country  dividend  rule 

The  bill  limits  the  application  of  the  same-country  exception  to 
the  determination  of  subpart  F  income  in  the  case  of  certain  divi- 
dends received  by  controlled  foreign  corporations.  Amounts  distrib- 
uted with  respect  to  stock  owned  by  the  controlled  foreign  corpora- 
tion do  not  qualify  for  the  same-country  exception  to  the  extent 
that  the  distributed  earnings  and  profits  were  accumulated  by  the 
distributing  corporation  during  periods  when  the  controlled  foreign 
corporation  did  not  hold  the  stock.  The  bill's  limitation  apphes,  and 
thus  the  same-coimtry  exception  does  not  apply,  even  in  cases 
where  the  controlled  foreign  corporation  receiving  the  distribution 
did  not  exist  at  the  time  the  distributed  earnings  and  profits  were 
accumulated,  but  the  stock  of  the  distributing  corporation  was  held 
by  the  shareholders  of  the  receiving  corporation  at  such  time. 

The  committee  intends  that  no  inference  be  drawn  from  the  bill 
as  to  the  proper  interpretation  of  temporary  Treas.  reg.  sec.  1.954- 
2T(b)(3)(iii)  (which  also  imposes  limitations  on  the  same-country 
exception  from  the  treatment  of  dividends  as  subpart  F  income). 
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Effect  on  foreign  tax  credit  limitation  of  distributions  of  pre- 
viously taxed  earnings 

Under  the  bill,  receipt  of  a  distribution  of  previously  taxed  in- 
come by  a  U.S.  shareholder  of  one  or  more  controlled  foreign  cor- 
porations increases  the  U.S.  shareholder's  foreign  tax  credit  limita- 
tion to  the  extent  of  the  aggregate  amoimt  in  a  single  "excess  Umi- 
tation  account"  maintained  by  that  U.S.  shareholder  for  each  of  its 
separate  foreign  tax  credit  limitation  categories.  That  account  re- 
flects the  cumulative  amoimt  by  which  the  U.S.  shareholder's  for- 
eign tax  credit  limitation  had  been  increased  on  account  of  subpart 
F  income  inclusions  (in  excess  of  the  foreign  taxes  allowed  as  a 
credit  on  accoimt  of  such  inclusions)  in  taxable  years  beginning 
after  September  30,  1993,  less  the  total  amoimt  by  which  the  ac- 
count was  used  to  increase  the  U.S.  shareholder's  foreign  tax  credit 
limitation  upon  prior  distributions  of  previously  taxed  earnings  and 
profits. 

The  treatment  described  in  the  paragraph  above  applies  to  a  tax- 
payer that  (1)  chose  to  have  the  benefits  of  the  foreign  tax  credit 
for  a  taxable  year  beginning  after  September  30,  1993,  in  which 
that  taxpayer  had  an  inclusion  of  subpart  F  income  (if  there  were 
creditable  foreign  taxes  paid  or  accrued  for  that  year);  (2)  chooses 
to  have  the  benefits  of  the  foreign  tax  credit  for  any  taxable  year 
in  which  earnings  that  were  so  included  are  actually  distributed 
and  treated  as  previously  taxed;  and  (3)  pays,  is  deemed  to  pay,  or 
accrues  creditable  foreign  taxes  for  the  year  in  which  the  distribu- 
tion is  received.  The  committee  intends  that  any  distribution  in  a 
taxable  year  beginning  after  September  30,  1993,  be  treated  as 
comprising  earnings  attributable  to  taxable  years  beginning  after 
September  30,  1993,  to  the  extent  of  such  earnings,  then  earnings 
attributable  to  taxable  years  beginning  prior  to  October  1,  1993. 
The  committee  anticipates  that  Treasury  regulations  will  provide 
guidance  as  to  the  application  of  these  provisions  in  the  case  of  tax- 
payers that  choose  to  have  the  benefits  of  the  foreign  tax  credit  in 
some  but  not  all  years. 

In  the  case  of  a  foreign  tax  credit  carryback  to  a  taxable  year  be- 
ginning after  September  30,  1993,  the  increase  in  the  excess  limita- 
tion account  resulting  fi*om  subpart  F  income  inclusions  for  that 
taxable  year  is  reduced  by  the  amoimt  of  foreign  taxes  allowed  as 
a  credit  by  reason  of  the  carryback,  if  such  foreign  taxes  would  not 
have  been  allowed  as  a  credit  for  that  year  but  for  the  subpart  F 
income  inclusions  for  that  year. 

Modification  of  certain  PFIC  rules  in  the  case  of  U.S.  share- 
holders of  controlled  foreign  corporations 

Measurement  of  assets 

The  bill  modifies  the  present-law  rules  for  applying  the  PFIC 
asset  test  in  the  case  of  U.S.  shareholders  of  controlled  foreign  cor- 
porations. In  testing  a  controlled  foreign  corporation  for  PFIC  sta- 
tus with  respect  to  its  **U.S.  shareholders,"  under  the  bill,  assets 
are  measured  by  adjusted  basis  as  determined  for  purposes  of  cal- 
culating earnings  and  profits,  with  no  option  to  use  fair  market 
value. 


703 


Treatment  of  certain  securities  dealers 

The  bill  excludes  from  the  definition  of  passive  income  under  the 
PFIC  rules  income  derived  in  the  active  conduct  of  a  securities 
business  by  certain  corporations  registered  in  the  United  States  as 
brokers  or  dealers  in  securities,  and,  to  the  extent  provided  in 
Treasury  regulations,  income  so  derived  by  any  other  corporation 
engaged  in  the  active  conduct  of  a  trade  or  business  as  a  broker 
or  dealer  in  securities.  As  with  the  asset-valuation  rule  above,  this 
exclusion  applies  only  to  a  controlled  foreign  corporation,  and  only 
for  purposes  of  the  treatment  of  its  U.S.  shareholders.  The  bill  pro- 
vides that  similar  rules  apply  in  determining  whether  the  income 
of  a  related  person  is  passive  (whether  or  not  the  related  person 
is  a  corporation),  solely  for  purposes  of  classifying  amounts  paid  to 
a  controlled  foreign  corporation  as  passive  or  not  pursuant  to  the 
PFIC  related-person  rule  (sec.  1296(b)(2)(C)).'70 

The  committee  anticipates  that  Treasury  regulations  will  provide 
guidance  as  to  what  constitutes  the  active  conduct  of  a  trade  or 
business  as  a  broker  or  dealer  in  securities.  The  committee  further 
anticipates  that  such  regulations  will  provide  that  income  derived 
from  the  performance  of  bona  fide  securities-related  activities  in 
the  course  of  the  active  conduct  of  such  a  business  generally  will 
be  treated  as  income  other  than  passive  income. 

The  committee  intends  that,  in  practice,  the  effect  of  this  provi- 
sion shall  be  only  to  mitigate  the  effect  of  the  PFIC  rules  and  the 
excess  passive  assets  rules  on  a  company  insofar  as  it  is  actively 
engaged  in  the  business  of  providing  the  services  of  a  financial 
intermediary  to  unrelated  parties,  rather  than  used  as  a  vehicle  for 
investment  in  stock,  securities,  or  other  financial  products  on  be- 
half of  its  shareholders  or  other  related  parties.  There  are  other  in- 
stances in  the  Code  and  regulations  where  it  is  necessary  to  draw 
similar  distinctions,  and  the  Treasury  is  invited  to  consider  wheth- 
er any  tests  employed  in  those  provisions  are  suitable  in  light  of 
the  purposes  of  this  provision. 

For  example,  the  controlled  foreign  corporation  rules  may  require 
a  determination  as  to  whether  a  foreign  corporation  is  a  regular 
dealer  (within  the  meaning  of  section  954(c)(1)(B))  in  stocks,  securi- 
ties, or  derivative  financial  products  during  its  taxable  year.  As  an- 
other example,  the  PFIC  rules  exempt  a  foreign  corporation,  to  the 
extent  provided  in  regulations,  from  passive  characterization  of  its 
income  from  the  active  conduct  of  a  banking  business.  Guidance 
has  been  issued  vinder  that  provision  analogous  to  the  guidance 
that  might  be  issued  imder  this  provision  of  the  bill.  As  a  third  ex- 
ample, guidance  has  been  issued  under  the  foreign  tax  credit  Umi- 
tation  regulations  for  identifying  financial  services  entities. 

As  in  the  cases  of  the  PFIC  bank  rules  and  the  foreign  tax  credit 
limitation  rules  on  financial  services  entities,  the  committee  be- 


''^For  example,  in  the  case  of  U.S.  shareholders  of  a  controlled  foreign  corporation  that  is  en- 
gaged in  the  active  conduct  of  a  trade  or  business  as  a  broker  or  dealer  in  securities,  and  that 
receives  interest,  dividends,  rent,  or  royalties  from  a  related  person  (which  mav  or  may  not  be 
a  corporation),  the  determination  of  the  amount  of  such  income  that  is  allocable  to  income  of 
the  related  person  other  than  passive  income  is  made  by  appljdng  the  exception  for  certain  in- 
come of  secxirities  brokers  and  dealers  to  the  income  of  the  related  person,  whether  or  not  the 
related  person  is  a  corporation,  solely  for  purposes  of  appl3dng  the  PFIC  income  test  to  income 
eeuTied  by  the  controlled  foreign  corporation  tkrough  the  related  person. 
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lieves  that  the  Treasury  could  consider  a  variety  of  activities  that 
may  indicate  the  existence  of  an  active  securities  business. '''^ 

In  addition,  in  appropriate  circumstances,  the  Treasury  might 
consider  it  relevant  that  a  foreign  corporation  is  or  is  not  registered 
or  authorized  in  the  country  in  which  it  conducts  its  principal  secu- 
rities broker  or  dealer  operations  to  conduct  the  bona  fide  securities 
activities  that  it  performs  in  that  country,  and  is  subject  to  the  ap- 
propriate securities  regulatory  authorities  of  that  jurisdiction^^ 

The  foregoing  hst  of  possible  approaches  and  factors  to  t^e  into 
account  is  not  intended  to  be  exclusive  of  other  approaches  or  fac- 
tors not  mentioned.  Nor  is  it  intended  to  suggest  that  the  presence 
of  any  of  the  factors  mentioned  above,  or  the  passing  or  failing  of 
any  test  existing  under  present  law,  must  be  used  by  Treasury  to 


^^Such  activities  might  include:  (a)  purchasing  or  selling  inventory  securities  such  as  stock, 
debt  obligations,  commodity  futures  or  other  securities  or  derivative  financial  products  (includ- 
ing notional  principal  contracts)  fi*om  or  to  unrelated  persons,  arranging  such  purchases  or  sales 
on  behalf  of  unrelated  persons  who  are  customers  in  the  course  oT  a  business  as  a  securities 
broker,  and  holding  stock,  debt  obligations  and  other  securities  as  inventory  for  sale  to  such  cus- 
tomers; (b)  arranging  notional  principal  contracts  and  other  hedging  transactions  for,  or  entering 
into  such  transactions  or  any  other  derivative  financial  products  with,  unrelated  persons  who 
are  customers;  (c)  arranging  foreign  exchange  transactions  for,  or  engaging  in  foreign  exchange 
transactions  with,  unrelated  persons  who  are  customers;  (d)  imderwriting  issues  of  stocks,  debt 
obligations  or  other  securities  imder  best-efforts  or  firm-commitment  agreements  with  unrelated 
persons;  (e)  purchasing,  selling,  discounting,  or  negotiating  on  a  regular  basis  for  vmrelated  per- 
sons notes,  drafts,  checks,  bills  of  exchange,  acceptances  or  other  evidences  of  indebtedness;  (f) 
lending  inventory  stocks  or  securities  to  unrelated  persons;  (g)  engaging  in  hedging  activities 
directly  related  to  bona  fide  securities  activities  described  in  items  (a)  through  (i)  of  this  list; 
(h)  servicing  mortgages;  (i)  investment  banking  activities;  (j)  providing  financial  or  investment 
advisory  services,  investment  management  services,  fiduciair  services,  trust  services,  or  custo- 
dial services  to  unrelated  persons;  (k)  providing  margin  or  other  financing  for  unrelated  persons 
who  are  customers,  secured  by  securities  or  money  market  instruments,  including  repiirchase 
agreements,  or  financing  in  connection  with  any  of  the  bona  fide  securities  activities  described 
in  items  (a)  through  (j)  of  this  hst;  (1)  disposing  of  any  property  (whether  tangible  or  intangible, 
personal  or  real)  that  was  used  or  acquired  in  the  active  conduct  of  the  securities  business,  but 
onlv  to  the  extent  that  the  property  was  held  in  connection  with  a  bona  fide  securities  activity; 
and  (m)  any  other  activity  that  the  Secretary  may  determine  to  be  a  bona  fide  securities  activity 
that  is  commonly  conducted  by  active  foreign  securities  dealers  in  the  ordinary  course  of  their 
securities  business. 

One  approach  that  the  Treasury  may  wish  to  consider  in  drafting  regulations  under  this 
provision  would  be  to  treat  a  controlled  foreign  corporation  as  an  active  foreign  securities  broker 
or  dealer  for  a  taxable  year  if  it  satisfies  a  securities-related  activity  test,  a  gross  income  test 
and  a  licensing  requirement.  To  satisfy  the  securities-related  activity  test,  the  foreign  corpora- 
tion could  be  required  to  quahfy  as  (i)  a  "regular  dealer^  in  stocks,  securities  and  derivative  fi- 
nancial products  within  the  meaning  of  section  954(c)  and  the  regulations  thereunder,  (ii)  a 
"qualified  affiliate"  or  (iii)  to  the  extent  provided  in  the  regulations,  a  qualified  foreign  securities 
broker.  Under  the  gross  income  test  of  the  regulations,  the  foreign  corporation  could  be  required 
to  derive  at  least  60  percent  of  its  total  gross  income  for  the  taxable  year  from  bona  fide  securi- 
ties-related activities.  The  PFIC  look-through  niles  of  sections  1296(b)(2)(C)  and  1296(c)  would 
not  apply  for  purposes  of  this  test.  Under  the  licensing  requirement  of  the  regulations,  a  con- 
trolled foreign  corporation  (other  than  a  qualified  affiliate)  that  is  not  registered  as  a  securities 
broker  or  dealer  under  the  Securities  Exchange  Act  of  1934  could  be  required  to  be  Ucensed  or 
authorized  in  the  country  in  which  it  conducts  its  principal  secxirities  dealer  operations  (or>  in 
the  case  of  a  qualified  foreign  securities  broker,  its  principal  securities  broker  operations)  to  con- 
duct the  bona  fide  securities-related  activities  that  it  performs  in  that  coimtry.  These  activities 
would  be  required  to  be  subject  to  the  appropriate  securities  regulatory  authorities  of  that  coun- 
try. 

A  "qualified  affiliate"  could  be  defined  as  a  foreign  corporation  that  regularly  perforins  in  the 
ordinary  course  of  its  trade  or  business  at  least  one  bona  fide  securities-related  activity,  and 
that  is  also  a  member  of  an  affiliated  group  that  (1)  derives  50  percent  or  more  of  its  total  gross 
income  for  the  year  from  bona  fide  securities-related  activities,  and  (2)  includes  a  corporation 
that  either  actively  conducts  business  in  the  United  States  as  a  registered  securities  broker  or 
dealer  or  qualifies  as  a  "regular  dealer"  in  stock,  securities  and  derivative  finsincial  products 
under  section  954(c)  and  the  regulations  thereimder  or  (to  the  extent  provided  in  regulations) 
as  a  qualified  foreign  securities  broker.  The  regulations  could  also  require  that  the  gross  income 
of  the  registered  securities  broker  or  dealer,  "regular  dealer"  or  quahfied  foreign  securities 
broker  represent  at  least  20  percent  of  the  total  gross  income  of  the  affiliated  group  for  the  year. 
It  might  be  necessary  for  Treasury  regulations  to  modify  the  definition  of  affiliated  group  pro- 
vided in  section  1504  in  order  to  carry  out  the  purposes  of  this  provision,  such  as  to  accommo- 
date the  inclusion  of  foreign  corporations  and  the  ownership  of  stock  by  U.S.  shareholders  that 
are  U.S.  partnerships. 
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determine  the  outcome  of  the  question  whether  a  foreign  corpora- 
tion is  engaged  in  the  active  conduct  of  a  trade  or  business  as  a 
broker  or  dealer  in  securities.  The  committee  does  not  intend  to 
Hmit  the  Treasures  discretion  to  fashion  rules  suitable  to  the  pur- 
poses of  the  provision. 

As  imder  the  exceptions  for  active  banking  and  insurance  income 
of  Code  section  1296(b)(2),  the  committee  intends  that  the  Sec- 
retarys  regulatory  authority  under  the  bill  be  exercised  so  as  to 
apply  the  PFIC  provisions  to  any  income  derived  by  persons  en- 
gaged in  bona  fide  securities-related  activities  where  necessary  to 
prevent  individuals  from  earning  what  is  essentially  tax-deferred 
portfolio  investment  income  through  a  foreign  corporation.  Also,  as 
under  section  1296(b)(2),  the  committee  intends  that  income  de- 
rived by  persons  engaged  in  bona  fide  securities-related  activities 
that  are  basically  widely-held  incorporated  investment  vehicles  will 
be  treated  as  passive  for  purposes  of  the  PFIC  definition.  Under  ex- 
isting law,  any  allocation  of  passive  income  earned  by,  or  passive 
assets  held  by,  a  foreign  corporation  to  stock  held  by  particular 
shareholders  of  the  corporation  {e.g.,  to  foreign  shareholders  that 
are  not  subject  to  the  PFIC  provisions)  is  not  respected  for  pur- 
poses of  the  application  of  the  PFIC  provisions  to  that  foreign  cor- 
poration and  its  shareholders.  Accordingly,  in  the  case  of  a  con- 
trolled foreign  corporation  that  is  eligible  for  the  securities  excep- 
tion, the  committee  intends  that  any  allocation  of  particular  items 
of  income  or  assets  to  stock  held  by  particular  shareholders  of  the 
foreign  corporation  not  be  respected  for  purposes  of  the  application 
of  the  PFIC  and  excess  passive  asset  provisions  to  that  foreign  cor- 
poration and  its  shareholders. 

Treatment  of  certain  income  inclusions  as  distributions 

Under  the  bill,  inclusions  of  income  on  account  of  investments  of 
earnings  of  a  controlled  foreign  corporation  in  U.S.  property,  or 
ownership  of  excess  passive  assets,  are  treated  as  distributions  for 
purposes  of  computing  the  interest  charge  on  excess  distributions 
to  the  U.S.  shareholders  of  PFICs  that  are  controlled  foreign  cor- 
porations. Accordingly,  such  inclusions  of  income  are  subject  to 
treatment  as  excess  distributions  under  section  1291(b)  of  the  PFIC 
rules.  Such  inclusions  of  income  are  taken  into  account  as  amounts 
received  with  respect  to  the  PFIC  stock  {e.g.,  in  prior  years)  in  the 
determination  of  whether  or  not  there  is  an  excess  distribution  for 
the  taxable  year. 

Treatment  of  certain  leased  assets  for  PFIC  purposes 

The  bill  treats  certain  leased  property  as  assets  held  by  the  for- 
eign corporation  for  purposes  of  the  PFIC  asset  test.  This  rule  ap- 
plies to  tangible  personal  property  with  respect  to  which  the  for- 
eign corporation  is  the  lessee  under  a  lease  with  a  term  of  at  least 
12  months.  Under  the  bill,  the  measure  of  leased  property  for  pur- 
poses of  applying  the  asset  test  is  the  unamortized  portion  of  the 
present  value  of  the  pa3maents  under  the  lease.  The  committee  in- 
tends that  regulations  provide  guidance  for  determining  the 
unamortized  portion  of  the  present  value  of  the  payments.  Present 
value  is  to  be  determined,  under  regulations,  as  of  the  beginning 
of  the  lease  term,  and,  except  as  provided  in  regulations,  by  using 
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a  discount  rate  equal  to  the  applicable  Federal  rate  determined 
under  the  rules  applicable  to  original  discoxint  instruments  (sec. 
1274(d)),  substituting  under  those  rules  the  term  of  the  lease  for 
the  term  of  the  debt  instrument.  In  applying  those  rules,  options 
to  renew  or  extend  the  lease  are  not  to  be  taken  into  accoimt.  Also, 
the  special  rule  to  be  applied  under  section  1274(d)(2)  in  the  case 
of  a  sale  or  exchange  is  disregairded.  Property  leased  by  a  corpora- 
tion is  not  taken  into  account  in  testing  for  PFIC  status  under  the 
asset  test  either  if  the  lessor  is  a  related  person  (as  that  term  is 
defined  under  the  foreign  base  company  rules)  with  respect  to  the 
lessee,  or  if  a  principal  purpose  of  leasing  the  property  was  to  avoid 
the  PFIC  provisions. 

Effective  Date 

In  general 

The  bill  generally  is  effective  for  taxable  years  of  foreign  corpora- 
tions beginning  after  September  30,  1993,  and  for  taxable  years  of 
domestic  shareholders  in  which  or  with  which  such  taxable  years 
end. 

Transition  rule  for  treatment  of  excess  passive  assets 

The  excess  passive  assets  provision  will  be  phased  in  during  tax- 
able years  beginning  after  September  30,  1993,  and  before  October 
1,  1997.  The  amount  of  income  included  under  the  provision  will 
be  20  percent  of  the  amoimt  otherwise  determined  in  the  case  of 
taxable  years  beginning  after  September  30,  1993,  and  before  Octo- 
ber 1,  1994;  25  percent  of  the  amount  otherwise  determined  in  the 
case  of  taxable  years  beginning  after  September  30,  1994,  and  be- 
fore October  1,  1995;  35  percent  of  the  amount  otherwise  deter- 
mined in  the  case  of  taxable  years  beginning  after  September  30, 
1995,  and  before  October  1,  1996;  and  50  percent  of  the  amount 
otherwise  determined  in  the  case  of  taxable  years  beginning  after 
September  30,  1996,  and  before  October  1,  1997.  The  provision  will 
be  fully  effective  for  taxable  years  beginning  after  September  30, 
1997. 

Corporations  that  become  subject  to  the  provision  after  the  begin- 
ning of  the  phase-in  period  will  join  the  phase-in  schedule  in 
progress.  For  example,  in  the  case  of  a  foreign  corporation  that 
uses  the  calendar  year  as  its  taxable  year,  which  corporation  be- 
comes a  controlled  foreign  corporation  as  of  January  1,  1996,  the 
amoimt  of  income  included  imder  the  provision  will  be  35  percent 
of  the  amount  otherwise  determined  with  respect  to  1996,  50  per- 
cent of  the  amovmt  otherwise  determined  with  respect  to  1997,  and 
100  percent  with  respect  to  1998  and  all  subsequent  years. 

Transition  rule  for  distribution  of  previously  taxed  earnings 

The  provision  modifying  the  rules  for  increasing  the  foreign  tax 
credit  limitation  upon  distributions  of  previously  taxed  income  is 
effective  for  actusd  distributions  of  earnings  that  are  included 
imder  subpart  F  in  taxable  years  of  U.S.  shareholders  beginning 
after  September  30,  1993.  In  the  case  of  any  distributions  of  earn- 
ings that  were  included  under  subpart  F  in  taxable  years  of  U.S. 
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shareholders  beginning  prior  to  October  1,  1993,  the  rules  of 
present  law  will  continue  to  apply. 

2.  Allocation  and  apportionment  of  research  and  experi- 
mental expenditures  (sec.  14234  of  the  hill  and  sec.  864(f) 
of  the  Code) 

Present  Law 
Foreign  tax  credit  and  source  rules 

Under  the  Code,  each  item  of  income  is  assigned  either  a  U.S. 
source  or  a  foreign  source.  The  foreign  tax  credit  for  foreign  taxes 
paid  on  foreign  source  income  is  limited  to  the  amount  of  U.S.  tax 
otherwise  payable  on  foreign  source  income.  The  foreign  tax  credit 
is  not  available  against  U.S.  tax  on  U.S.  source  income.  (This  is 
known  as  the  foreign  tax  credit  limitation.)  A  shift  in  the  source 
of  income  from  foreign  to  U.S.  may  increase  net  U.S.  tax  for  some 
taxpayers  by  reducing  the  foreign  tax  credit  limitation. 

In  determining  foreign  source  taxable  income  for  purposes  of 
computing  the  foreign  tax  credit  limitation,  and  for  other  tax  pur- 

Eoses,  taxpayers  are  required  to  allocate  and  apportion  expenses 
etween  foreign  source  income  and  U.S.  source  income  (Code  sees. 
861-864).  A  shift  in  the  allocation  and  apportionment  of  expenses 
from  U.S.  source  to  foreign  source  gross  income  decreases  foreign 
source  taxable  income,  and  may  increase  U.S.  tax  by  reducing  the 
foreign  tax  credit  limitation. 

Research  and  experimental  expense  allocation  regulation 

Treasury  regulation  section  1.861-8  (promulgated  in  1977)  sets 
forth  detailed  rules  for  allocating  and  apportioning  several  cat- 
egories of  expenses,  including  deductible  research  and  experimental 
expenditures  ("research  expense").  The  regulation  provides  that  re- 
search expense  is  ordinarily  considered  definitely  related  to  all 
gross  income  reasonably  connected  with  one  or  more  of  32  product 
categories  based  on  two-digit  classifications  of  the  Standard  Indus- 
trial Classification  ("SIC")  system.  Research  expense  is  not  traced 
solely  to  the  income  generated  by  the  particular  product  which  ben- 
efitted from  the  research  activity.  Instead,  it  is  associated  with  all 
the  income  within  the  SIC  product  group  in  which  the  product  is 
classified. 

The  Treasury  regulation  contemplates  that  taxpayers  will  some- 
times undertake  research  solely  to  meet  legal  requirements  im- 
posed by  a  particular  governmental  entity  with  respect  to  improve- 
ment or  marketing  of  specific  products  or  processes.  In  some  cases, 
such  research  cannot  reasonably  be  expected  to  generate  income 
(beyond  de  minimis  amounts)  outside  that  governmental  entit/s 
jurisdiction.  If  so,  the  deductions  allowable  for  the  associated  re- 
search expense  are  allocated  solely  to  gross  income  from  the  geo- 
graphic source  that  includes  that  jurisdiction. 

Mter  research  expense  incurred  to  meet  legal  requirements  is  al- 
located xmder  the  above  rule,  any  remaining  research  expense  gen- 
erally is  apportioned  to  foreign  source  income  based  on  the  ratio  of 
total  foreign  source  sales  receipts  in  the  SIC  product  group  with 
which  the  expense  is  identified  to  the  total  worldwide  sales  receipts 
in  that  product  group  (the  "sales"  or  "gross  receipts"  method).  In 
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computing  this  fraction,  sales  by  a  party  controlled  or  uncontrolled 
by  the  taxpayer  may  be  taken  into  accovint  if  the  party  can  reason- 
ably be  expected  to  benefit  fi-om  the  research  expense.  However, 
the  regulation  provides  that  a  taxpayer  using  the  sales  method 
may  first  apportion  at  least  30  percent  of  research  expense  remain- 
ing after  allocation  to  meet  legal  requirements  exclusively  to  in- 
come fi-om  the  geographic  source  where  over  half  of  the  taxpayer's 
research  and  development  is  performed. 

Thus,  for  example,  a  taxpayer  that  performs  more  than  50  per- 
cent of  its  research  and  development  in  the  United  States  may 
automatically  apportion  at  least  30  percent  of  its  remaining  re- 
search expense  to  U.S.  source  income.  A  taxpayer  can  choose  to  ap- 
portion to  the  geographic  source  where  more  than  50  percent  of  its 
research  and  development  is  performed  a  percentage  of  research 
expense  significantly  greater  than  30  percent  if  the  taxpayer  estab- 
lishes that  the  higher  percentage  is  warranted  because  the  re- 
search and  development  is  reasonably  expected  to  have  a  very  lim- 
ited or  long-delayed  application  outside  that  geographic  source. 

Alternatively,  subject  to  certain  limitations,  a  taxpayer  may  elect 
to  apportion  its  research  expense  remaining  after  any  allocation  to 
meet  legal  requirements  under  one  of  two  optional  gross  income 
methods.  Under  these  optional  methods,  a  taxpayer  generally  ap- 
portions its  research  expense  on  the  basis  of  relative  amounts  of 
gross  income  fi*om  U.S.  and  foreign  sources.  If  a  taxpayer  makes 
an  automatic  place-of-performance  apportionment,  the  taxpayer 
may  not  use  either  optional  gross  income  method. 

The  basic  limitation  on  the  use  of  the  optional  gross  income 
methods  is  that  the  respective  portions  of  a  taxpayer's  research  ex- 
pense apportioned  to  U.S.  and  foreign  source  income  using  these 
methods  can  not  be  less  than  50  percent  of  the  respective  portions 
that  would  be  apportioned  to  each  income  grouping  using  sales 
method  (including  the  place-of-performance  apportionment). 

If  this  50-percent  limitation  is  satisfied  with  respect  to  both  in- 
come groupings,  the  taxpayer  may  apportion  the  amo\mt  of  its  re- 
search expense  that  remains  after  allocation  under  the  legal  re- 
quirements test  ratably  on  the  basis  of  foreign  and  U.S.  gross  in- 
come. If  the  50-percent  limitation  is  not  satisfied  with  respect  to 
one  of  the  income  groupings,  then  the  taxpayer  must  apportion  to 
that  income  grouping  50  percent  of  the  amount  of  its  research  ex- 
pense which  would  have  been  apportioned  to  that  income  grouping 
Tinder  the  sales/place-of-performance  method.  A  taxpayer  electing 
an  optional  gross  income  method  may  be  able  then  to  reduce  the 
amount  of  its  research  expense  apportioned  to  foreign  source  in- 
come to  as  little  as  one-half  of  the  amoimt  that  would  be  appor- 
tioned to  foreign  source  income  under  the  sales  method. 

For  example,  consider  a  taxpayer  with  $110  of  U.S.-performed  re- 
search expense  and  equal  U.S.  and  foreign  sales.  Assume  that  $10 
of  the  research  expense  is  to  meet  U.S.  legal  requirements  and  is 
allocated  to  U.S.  source  income.  Of  the  remaining  $100,  30  percent 
($30)  is  exclusively  apportioned  to  U.S.  soiirce  income  imder  the 
automatic  place-of-performance  rule  and  the  remaining  $70  is  di- 
vided evenly  between  U.S.  and  foreign  source  income,  using  the 
sales  method.  Thus,  under  this  method  $35  would  be  allocated  to 
foreign  source  income  and  $75  would  be  allocated  to  U.S.  source  in- 
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come.  Under  the  optional  gross  income  methods,  the  $35  of  re- 
search expense  allocated  to  foreign  sources  can  be  reduced  as  much 
as  50  percent,  to  $17.50.  This  can  occur,  for  example,  if  the  foreign 
sales  were  made  by  a  foreign  subsidiary  that  did  not  repatriate 
earnings  to  the  U.S.  corporation,  and  thus  a  disproportionately 
high  fraction  of  the  U.S.  corporation's  income  is  from  U.S.  sources. 

Statutory  allocation  of  research  and  experimental  expense 

The  Economic  Recovery  Tax  Act  of  1981  (ERTA)  provided  that, 
for  a  taxpayer's  first  two  taxable  years  beginning  within  two  years 
after  the  date  of  its  enactment  (August  13,  1981),  all  research  and 
experimental  expenditures  (within  the  meaning  of  sec.  174)  paid  or 
incurred  in  those  years  for  research  activities  conducted  in  the 
United  States  were  to  be  allocated  or  apportioned  to  income  from 
sources  within  the  United  States  (sec.  223  of  ERTA). 

This  two-year  moratorium  on  the  research  expense  allocation 
regulation  was  effectively  extended  for  two  additional  years  by  the 
Tax  Reform  Act  of  1984  (the  "1984  Act").  Under  section  126  of  the 
1984  Act,  for  taxable  years  beginning  generally  after  August  13, 

1983,  and  on  or  before  August  1,  1985,  all  of  a  taxpayer's  research 
and  experimental  expenditures  (within  the  meaning  of  sec.  174)  at- 
tributable to  research  activities  conducted  in  the  United  States 
were  to  be  allocated  to  income  from  sources  within  the  United 
States. 

One  reason  Congress  cited  for  enacting  the  original  two-year 
moratorium  was  that  some  foreign  countries  do  not  allow  deduc- 
tions under  their  tax  laws  for  expenses  of  research  activities  con- 
ducted in  the  United  States.  Taxpayers  argued  that  this  disallow- 
ance caused  U.S.-based  research  to  be  disadvantaged.  First,  U.S.- 
based  research  expense  is  deemed  to  be  allocated  to  income  from 
a  foreign  country  which  may  not  recognize  that  such  amount  is  de- 
ductible. The  allocation  of  this  U.S.-based  research  expense  to  for- 
eign source  income  had  the  effect  of  reducing  the  foreign  tax  credit 
of  U.S.  taxpayers.  Because  those  taxpayers  could  take  their  deduc- 
tions if  the  research  occurred  in  the  foreign  country,  taxpayers  ar- 
gued that  there  was  an  incentive  to  shift  their  research  expendi- 
tures to  those  foreign  countries  whose  laws  disallow  tax  deductions 
for  research  activities  conducted  in  the  United  States  but  allow  tax 
deductions  for  research  undertaken  locally. 

Accordingly,  Congress  concluded  that  the  Treasury  Department 
should  study  the  impact  of  the  allocation  of  research  expense  under 
the  1977  regulation  on  U.S.-based  research  activities  and  on  the 
availability  of  the  foreign  tax  credit.  Pending  the  outcome  of  the 
study.  Congress  concluded  that  research  expense  should  be  charged 
to  the  cost  of  generating  U.S.  source  income,  regardless  of  whether 
the  research  was  a  direct  or  indirect  cost  of  producing  foreign 
source  income. 

On  the  ground  that  a  reduction  in  research  and  development 
might  adversely  affect  the  competitive  position  of  the  United 
States,  the  1983  Treasury  report  recommended  the  two-year  exten- 
sion of  the  moratorium  that  was  ultimately  enacted  by  Congress  in 

1984.  The  extension  was  intended  to  allow  Congress  to  consider 
further  the  results  of  the  Treasury  study. 
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The  Consolidated  Omnibus  Budget  Reconciliation  Act  of  1985 
(the  "1985  Act")  extended  the  moratorium  on  the  application  of  the 
research  expense  allocation  regulation  generally  for  one  additional 
taxable  year  beginning  after  August  1,  1985,  and  on  or  before  Au- 
gust 1,  1986. 

The  Tax  Reform  Act  of  1986  (the  "1986  Act")  permitted  the  mora- 
torium on  appUcation  of  the  research  expense  allocation  regulation 
to  expire.  However,  for  taxable  years  beginning  after  August  1, 
1986,  and  on  or  before  August  1,  1987,  application  of  the  regulation 
was  liberalized  by  the  1986  Act  in  three  respects,  which  were  in- 
tended by  Congress  to  provide  an  additional  tax  incentive  to  con- 
duct research  in  the  United  States  while  Congress  analyzed  wheth- 
er any  additional  permanent  incentive  was  necessary. 

The  first  Hberalization  under  the  1986  Act  was  that  for  the  speci- 
fied one-year  period,  50  percent  of  all  remaining  amoimts  allowable 
as  a  deduction  for  qualified  research  and  experimental  expendi- 
tures (that  is,  research  and  experimental  expenditures  within  the 
meaning  of  section  174  that  are  attributable  to  activities  conducted 
in  the  United  States)  after  allocation  of  legally  required  research 
expense  could  be  apportioned  to  U.S.  source  income.  The  1986  Act 
thus  had  the  effect  of  increasing  the  automatic  place-of-perform- 
ance  apportionment  percentage  for  U.S.-based  research  expense 
fi*om  30  percent  to  50  percent. 

The  1986  Act  further  provided  that,  for  the  specified  one-year  pe- 
riod, the  portion  of  those  amoimts  allowable  as  a  deduction  for 
qualified  research  and  experimental  expenditures  that  remained 
after  any  legal  requirements  allocation  and  the  50  percent  auto- 
matic place-of-performance  apportionment  were  apportioned  either 
on  the  basis  of  sales  or  gross  income.  Thus,  the  1986  Act's  second 
effective  liberalization  of  the  regulation  was  to  allow  the  automatic 
place-of-performance  apportionment  temporarily  to  taxpayers  who 
elected  to  apportion  research  expense  using  the  optional  gross  in- 
come method,  rather  than  only  to  taxpayers  that  used  the  standard 
sales  method  of  apportionment. 

Third,  the  1986  Act  had  the  effect  of  temporarily  suspending  the 
regulatory  rule  that  prohibits  taxpayers  from  using  the  optional 
gross  income  method  to  reduce  allocation  of  research  expense  to 
foreign  source  income  by  more  than  50  percent  of  the  amount  that 
would  be  allocated  to  foreign  source  income  under  the  sales  meth- 
od. 

The  temporary  modifications  made  by  the  1986  Act  to  the  re- 
search allocation  regulation  applied  for  purposes  of  computing  tax- 
able income  from  U.S.  sources  and  taxable  income  from  sources 
outside  the  United  States.  The  modifications  applied  only  to  the  al- 
location of  expenditures  for  research  and  experimental  activities 
conducted  in  the  United  States,  and  only  for  the  purposes  of  geo- 
graphic sourcing  of  income;  the  modifications  did  not  apply  for 
other  purposes  such  as  the  computation  of  combined  taxable  in- 
come of  a  FSC  (or  DISC)  and  its  related  suppHer.  Also,  the  modi- 
fications did  not  apply  to  any  expenditure  for  the  acquisition  or  im- 
provement of  land,  or  for  the  acquisition  or  improvement  of  depre- 
ciable or  depletable  property  to  be  used  in  connection  with  research 
or  experimentation. 
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The  Technical  and  Miscellaneous  Revenue  Act  of  1988  (the  "1988 
Act")  further  modified,  again  on  a  temporary  basis,  the  rules  for 
sourcing  research  expense.  These  modifications  were  effective  only 
for  the  first  four  months  of  a  taxpayer's  first  taxable  year  begin- 
ning after  August  1,  1987  (treating  all  applicable  expenditures  in 
that  taxable  year  as  if  they  were  incurred  ratably  over  the  year). 
Generally,  for  the  remainder  of  a  taxpayer's  first  taxable  year  be- 
ginning after  August  1,  1987,  (and  for  subsequent  taxable  years), 
the  research  expense  allocation  regulation  was  applicable.  Under 
the  1988  Act,  the  treatment  of  research  expense  incurred  to  meet 
certain  legal  requirements  was  imchanged.  After  applying  the  legal 
requirements  rule,  however,  the  1988  Act  modifications  provided 
that  64  percent  of  the  remaining  U.S.-based  research  expense  was 
allocated  to  U.S.  source  income  and  64  percent  of  the  remaining 
foreign-based  research  expense  was  allocated  to  foreign  source  in- 
come. Following  that  allocation,  the  remaining  research  expense 
was  allocated  and  apportioned  either  on  the  basis  of  sales  or  gross 
income.  However,  if  the  gross  income  method  of  apportionment  was 
utilized,  the  amount  apportioned  to  foreign  source  income  could  be 
no  less  than  30  percent  of  the  amount  that  would  have  been  appor- 
tioned to  foreign  source  income  had  the  sales  method  been  used. 

The  Omnibus  Budget  Reconciliation  Act  of  1989  (the  "1989  Act") 
extended,  again  on  a  temporary  basis,  the  rules  for  sourcing  re- 
search expenditures  that  were  contained  in  the  1988  Act.  The  1989 
Act  also  codified  these  rules  in  section  864(f)  of  the  Internal  Reve- 
nue Code.  As  codified  in  1989,  these  rules  were  effective  only  for 
the  first  nine  months  of  a  taxpayer's  first  taxable  year  beginning 
after  August  1,  1989,  and  before  August  2,  1990  (treating  all  appli- 
cable expenditures  in  that  taxable  year  as  if  they  were  incurred 
ratably  over  the  year).  Under  the  1989  Act,  for  the  remainder  of 
a  taxpayer's  first  taxable  year  beginning  after  August  1,  1989,  and 
before  August  2,  1990  (and  for  subsequent  taxable  years),  the  re- 
search expense  allocation  regulation  was  to  apply. 

The  Omnibus  Budget  Reconciliation  Act  of  1990  (the  "1990  Act") 
further  extended  the  statutory  allocation  rules  that  were  codified  in 
the  1989  Act.  Under  the  1990  Act,  the  rules  of  section  864(f)  ap- 
plied to  the  taxpayer's  first  two  taxable  years  beginning  after  Au- 
gust 1,  1989,  and  on  or  before  August  1,  1991. 

The  most  recent  statutory  extension  of  the  rules  of  section  864(f) 
was  included  in  the  Tax  Extension  Act  of  1991,  which  was  applica- 
ble generally  for  the  first  six  months  of  the  first  taxable  year  begin- 
ning after  August  1,  1991.  For  this  purpose  total  research  expenses 
for  the  year  were  deemed  to  be  incurred  evenly  throughout  the 
year.  For  expenses  deemed  paid  or  incmred  during  the  remainder 
of  the  year,  the  research  expense  allocation  regulation  applied. 

On  June  24,  1992,  it  was  annoimced  that  the  Treasury  Depart- 
ment and  the  IRS  had  undertaken  a  review  of  the  research  expense 
allocation  regulation,  and  that  in  light  of  this  review,  the  IRS  tem- 
porarily would  not  require  that  taxpayers  apply  the  regulation 
(Rev.  Proc.  92-56,  1992-28  I.R.B.  7,  amplified  by  Rev.  Proc.  92-69, 
1992-36  I.R.B.  18).  According  to  these  Revenue  Procedures,  tax- 
payers would  not  be  required  to  apply  the  regulation  with  respect 
to  research  expenses  incurred  during  what  would  ordinarily  be  an 
18-month  transition  period — that  is,  the  last  six  months  of  the  tax- 
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payer's  first  taxable  year  beginning  after  August  1,  1991  and  the 
immediately  succeeding  taxable  year — provided  that  such  expense 
was  allocated  and  apportioned  in  accordance  with  a  method  based 
on  the  temporary  statutory  provision,  described  above,  applicable 
generally  through  the  first  six  months  of  the  first  taxable  year  be- 
ginning after  August  1,  1991.  The  Revenue  Procedures  stated  that 
this  transition  method  was  not  intended  to  suggest  any  views  about 
the  proper  allocation  and  apportionment  of  research  expense,  and 
that  it  was  intended  solely  to  provide  taxpayers  with  transition  re- 
lief and  to  minimize  audit  controversy  and  facilitate  business  plan- 
ning during  the  conduct  of  the  regulatory  review. 

Reasons  for  Change 

In  the  12  years  since  the  first  temporary  moratoriimi  on  the  1977 
regulation  was  enacted,  Congress,  the  Treasury  Department,  and 
representatives  of  affected  industries  have  intensely  scrutinized  the 
effects  of  the  research  expense  allocation  rules  on  research  activi- 
ties."^^ That  scrutiny  has  not  resulted  in  an  unambiguous  rec- 
ommendation regarding  the  appropriateness  of  allocating  U.S.- 
based  research  expense  to  U.S.  source  income  imder  either  the 
1977  regulation,  the  complete  moratorium,  or  the  partial  moratoria 
of  the  1986  and  subsequent  Acts.  On  the  one  hand,  there  are  those 
who  argue  that  the  moratorium  and  the  partial  moratoria  had  a 
beneficial  effect  on  U.S.  research  activity  and  on  U.S.  competitive- 
ness in  worldwide  markets.  On  the  other  hand,  there  are  those 
whose  studies  prompt  them  to  conclude  otherwise.  Furthermore, 
the  tax  costs  of  both  the  total  and  the  partial  moratoria  have  been 
significant,  and  the  tax  benefits  they  have  bestowed  are  distributed 
somewhat  arbitrarily  among  taxpayers.  At  the  same  time,  these 
taxpayers  have  faced  a  prolonged  period  of  imcertainty  as  to  the  re- 
search expense  allocation  rules  that  will  apply  in  the  coming  years, 
making  it  more  difficult  for  them  to  predict  the  after-tax  costs  of 
the  research  in  which  they  generally  must  engage,  if  at  all,  over 
extended  future  periods. 

The  committee  believes  that  the  period  of  imcertainty  with  re- 
spect to  future  years'  tax  rules  should  come  to  an  end.  The  commit- 
tee believes  that  the  adoption  of  rules  which  are  to  be  applied  pro- 
spectively on  a  permanent  basis  should  enhance  the  research  and 
development  activities  of  U.S.  companies. 

^  ■■  O    Siu^rii  ?    EXPLANATION  OF  PROVISION 

The  bill  makes  permanent  the  research  allocation  rules  of  Code 
section  864(f),  except  that  the  portion  of  research  expense  auto- 
matically allocated  and  apportioned  to  income  sourced  in  the  place 
of  performance  of  the  research  is  50  percent,  rather  than  64  per- 
cent. Thus,  for  research  expense  other  than  amounts  incurred  to 
meet  certain  legal  requirements,  and  thus  allocable  to  one  geo- 
graphical source,  50  percent  of  U.S.-incurred  research  expense  is 
allocated  and  apportioned  to  U.S.  source  income,  and  50  percent  of 
foreign-incurred  research  expense  is  allocated  and  apportioned  to 


''^See,  e.g.,  Interaction  Between  U.S.  Tax  Policy  and  Domestic  Research  and  Development: 
Hearing  on  S.  58  and  S.  716  Before  the  Subcomm.  on  Taxation  and  Debt  Management  of  the 
Senate  Comm.  on  Finance^  100th  Cong.,  1st  Bess.  (1987). 
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foreign  source  income.  The  remaining  research  expense  is  allocated 
and  apportioned  either  on  the  basis  of  sales  or  gross  income,  but 
subject  to  the  condition  that  if  income-based  apportionment  is  used, 
the  amount  apportioned  to  foreign  source  income  can  be  no  less 
than  30  percent  of  the  amount  that  would  have  been  apportioned 
to  foreign  source  income  had  the  sales  method  been  used. 

The  bill  provides  regulatory  authority  for  the  implementation  of 
certain  adjustments  regarding  section  936  companies.  In  addition, 
the  bill  authorizes  the  Treasury  to  prescribe  such  regulations  as 
may  be  appropriate  to  carry  out  the  purposes  of  this  provision,  in- 
cluding regulations  relating  to  the  determination  of  whether  re- 
search activities  are  conducted  inside  or  outside  the  United  States 
and  making  such  adjustments  as  may  be  appropriate  in  the  case 
of  cost  sharing  arrangements  and  contract  research. 

Effective  Date 

The  provision  applies  to  taxable  years  ending  after  date  of  enact- 
ment, except  that  it  does  not  apply  to  any  taxable  year  to  which 
Rev.  Proc.  92-56  applies,  or  would  have  applied  had  the  taxpayer 
elected  the  benefits  of  that  Revenue  Procedure. 

3.  Eliminate  working  capital  exception  for  foreign  oil  and 
gas  and  shipping  income  (sec.  14235  of  the  bill  and  sees. 
904(d),  907,  and  954  of  the  Code) 

Present  Law 
Foreign  tax  credit  separate  limitations 

Foreign  tax  credit  limitations  are  computed  separately  for  certain 
categories  of  foreign  source  income,  including  passive  income,  high 
withholding  tax  interest,  financial  services  income,  shipping  in- 
come, dividends  from  each  noncontroUed  section  902  corporation, 
certain  distributions  fi"om  DISCs  and  FSCs,  certain  types  of  income 
earned  by  a  FSC,  and  all  other  (i.e.,  "overall  basket"  or  "general 
basket")  income.  Passive  income  generally  includes  income  which  is 
of  a  kind  which  would  be  foreign  personal  holding  company  income 
as  defined  under  Code  section  954(c)  (e.g.,  interest  and  dividends) 
and  typically  is  not  subject  to  high  levels  of  foreign  tax.  The  sepa- 
rate limitation  for  passive  income  generally  prevents  the  cross- 
crediting  of  high  foreign  taxes  on  income  which  falls  in  the  general 
basket  against  the  residual  U.S.  tax  on  passive  income. 

The  separate  foreign  tax  credit  limitation  for  passive  income  was 
enacted  in  1986  and  replaced  the  prior  law  separate  foreign  tax 
credit  limitation  for  passive  interest  income. "^^  Prior  law  excluded 
from  the  passive  interest  separate  limitation  category  interest  de- 
rived fi'om  any  transaction  which  is  directly  related  to  the  active 
conduct  by  the  taxpayer  of  a  trade  or  business  in  a  foreign  country. 
Regulations  under  prior  law  expressly  treated  certain  types  of  in- 
terest from  working  capital  as  interest  derived  fi-om  a  transaction 
which  is  directly  related  to  the  active  conduct  of  a  trade  or  busi- 
ness.   No  such  general  working  capital  exception  exists  under  the 


^-^P.L.  99-514,  sec.  1201(a)  (1986). 
Former  Treas.  Reg.  sec.  1.904-4(b). 
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passive  income  definition  as  established  in  1986.  As  a  result  of  the 
interaction  of  the  Code  and  pre- 1987  Treasury  regulations,  how- 
ever, the  working  capital  exception  has  been  retained  for  the  oil 
and  gas  and  shipping  industries'^ 

Special  limittUion  on  credits  for  foreign  extrcustion  taxes  and 
tcuxes  on  foreign  oil  related  income 

In  addition  to  the  foreign  tax  credit  Umitations  that  apply  to  all 
foreign  tax  credits,  a  special  limitation  is  placed  on  foreign  income 
taxes  on  foreign  oil  ana  gas  extraction  income  (FOGEI).  Under  this 
special  Umitation,  amoimts  claimed  as  taxes  paid  on  FOGEI  of  a 
U.S.  corporation  quahfy  as  creditable  taxes  (if  they  otherwise  so 
qualify)  only  to  the  extent  they  do  not  exceed  the  product  of  the 
highest  marg^al  U.S.  tax  rate  on  corporations  (presently  34  per- 
cent) multiplied  by  such  extraction  income.  Foreign  taxes  paid  in 
excess  of  that  amount  on  such  income  are,  in  general,  neither  cred- 
itable nor  deductible  (unless  a  credit  carryover  provision  applies). 

A  similar  special  limitation  may  apply  to  foreign  taxes  paid  on 
foreign  oil  related  income  (FORI)  in  certain  cases  where  that  type 
of  income  is  subjected  to  a  materially  ^eater  level  of  tax  by  a  for- 
eign jurisdiction  than  non  oil  and  gas  income  generally  would  be. 
Under  this  limitation,  a  portion  of  the  foreign  taxes  on  FORI  may 
be  deductible,  but  not  creditable. 

As  previously  described,  regulations  issued  prior  to  1986  and  still 
effective  define  FOGEI  and  FORI  to  include  interest  on  working 
capital  related  to  extraction  or  oil  related  activities,  as  the  case 
may  be.*^"^  Thxis,  under  current  regulations,  FOGEI  and  FORI  in- 
clude what  generally  would  be  considered  as  passive  income  for  for- 
eign tax  credit  limitation  purposes. 

Reasons  for  Change 

The  committee  imderstands  that  for  taxpayers  not  engaged  in  oil 
and  gas  or  shipping  operations,  present  law  treats  interest  income 
on  working  capital  as  subject  to  the  separate  foreign  tax  credit  lim- 


''^  Section  904(dX2XAXiiiXIV)  provides  that  the  separate  foreign  tax  credit  limitation  for  pas- 
sive income  does  not  include  foreign  oil  and  gas  extraction  income  as  deHned  in  section  907(c). 
Regulations  promulgated  under  section  907  include  in  the  definition  of  foreign  oil  and  gas  ex- 
traction income  certoin  interest  earned  on  working  capital  (i.e.,  interest  on  bank  deposits  or  on 
any  other  temporary  investment  which  is  not  in  excess  of  funds  reasonably  necessarv  to  meet 
the  taxpayer's  workmg  capital  requirements  and  specifically  anticipated  business  needs)  that  is 
related  to  activities  with  respect  to  which  the  taxpayer  derives  foreign  oil  and  gas  extraction 
income  (Treas.  Reg.  sec.  1.907(c)-l(0(3)). 

Treasury  Reg.  sec.  1.907(c)-l(f>(3)  also  includes  certain  interest  on  working  capital  within  the 
definition  of  foreign  oil  related  income  if  the  working  capital  is  required  for  the  taxpayer's  busi- 
ness operations  ymich  generate  foreign  oil  related  income.  Section  954(b)(8)  provides  that  income 
which  is  foreign  base  a>mpany  oil  related  income  (defined  imder  sec.  954(g)  to  include  foreign 
oil  related  income)  is  not  considered  foreign  personal  holding  company  income.  Only  interest 
that  is  of  a  kind  which  would  be  foreign  personal  holding  company  income  is  passive  for  foreign 
tax  credit  limitation  purp(»es  (sec.  904(d)(2)(A)).  Like  interest  on  working  capital  related  to  for- 
eign oil  and  gas  extraction  income,  therefore,  interest  on  working  capital  related  to  foreign  oil 
related  income  is  exduded  from  the  separate  foreign  tax  credit  limitation  for  passive  income. 

Similarly,  income  whidi  \s  treated  as  foreign  base  company  shipping  income  under  section 
954(f)  is  not  consider^  foreign  personal  holding  company  income  (sec.  954(b)(6)),  and  interest 
income  on  working  capital  associated  with  a  taxpayer's  foreign  base  company  shipping  oper- 
ations is  treated  as  foreign  base  company  shipping  income  under  regulations  (Treas.  Reg.  sees. 
1.954-6(e)(2Xii)  and  1.955A-2(bX2Xi)).  Moreover,  the  statutory  foreign  tax  credit  separate  limi- 
tation provisions  provide  a  special  overlap  rule  under  which  income  described  in  any  other  sepa- 
rate limitation  category  (in  mis  case,  the  separate  limitation  for  shipping  income)  is  not  consid- 
ered passive  income  (sees.  904(dX2XAXiiiXI)  and  904(dX2)(D)). 

'''^  Treas.  Reg.  sec.  1.907(c)-l(fX3).  The  current  version  of  this  regulation,  adopted  in  1991  (see 
T.D.  8338),  was  preceded  by  Treas.  Reg.  sec.  1.907(c)-lA(eX3)  (see  T.D.  7961;  T.D.  8160). 
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itation  for  passive  income.  For  the  reasons  stated  in  connection 
with  the  adoption  of  the  separate  foreign  tax  credit  Hmitation  for 
passive  income  in  1986,  the  committee  beUeves  that  this  is  appro- 
priated® The  committee  also  beUeves  that  the  foreign  tax  credit 
rules  should  operate  fairly  and  uniformly  to  all  taxpayers.  Thus, 
the  committee  believes  it  is  appropriate  to  conform  the  rules  that 
apply  to  the  treatment  of  passive  income  earned  by  taxpayers  with 
oil  and  gas  and  shipping  operations  with  the  rules  that  apply  to 
similar  income  earned  by  other  taxpayers. 

Similarly,  as  a  general  principle,  the  statutory  FOGEI  and  FORI 
rules  of  section  907  are  intended  to  prevent  the  crediting  of  high 
foreign  taxes  on  FOGEI  and  FORI  against  the  residual  U.S.  tax  on 
other  types  of  lower-taxed  foreign  source  income.  However,  for  ex- 
ample, if  a  taxpayer  has  both  high-taxed  FOGEI,  and  also  FOGEI 
which  bears  little  or  no  foreign  income  tax,  such  as  interest  income 
on  working  capital,  the  current  rules  permit  high  FOGEI  taxes  to 
be  credited  against  the  residual  U.S.  tax  on  that  interest  income. 
The  committee  believes  that  this  result  is  inappropriate. 

Explanation  of  Provision 
In  general  v 

The  bill  prevents  the  cross-crediting  of  foreign  taxes  on  FOGEI, 
FORI,  and  shipping  income  by  placing  certain  passive  income  relat- 
ed to  oil  and  gas  and  shipping  operations  in  the  passive  category 
for  foreign  tax  credit  limitation  purposes.  In  addition,  the  bill  ex- 
cludes certain  passive  income  related  to  foreign  oil  and  gas  extrac- 
tion or  other  foreign  oil  related  activities  from  the  computation  of 
the  FOGEI  and  FORI  foreign  tax  credit  limitations. 

Foreign  tax  credit  separate  limitations 

With  respect  to  the  separate  foreign  tax  credit  limitation  for  pas- 
sive income,  the  bill  eliminates  the  present-law  exclusion  of  FOGEI 
from  the  definition  of  passive  income.  Thus,  if  a  taxpayer  has  gross 
income  that  falls  within  the  definition  of  passive  income  under  sec- 
tion 904,  and  also  satisfies  the  definition  of  FOGEI  under  section 
907,  the  income  would  be  treated  as  passive  income  in  determining 
the  taxpayer's  foreign  tax  credit. 

In  addition,  the  bill  amends  the  present-law  rule  applicable  to  in- 
come which  by  definition  qualifies  both  as  foreign  personal  holding 
company  income  under  section  954(c)  and  as  foreign  base  company 
oil  related  income  under  section  954(g).  The  bill  provides  that  such 
income  is  to  be  treated  as  foreign  personal  holding  company  in- 
come. As  such,  the  income  generally  would  be  passive  income  for 
foreign  tax  credit  purposes. 

Likewise,  the  bill  specifies  that  dividend  or  interest  income  that 
by  definition  qualifies  as  both  foreign  personal  holding  company  in- 
come and  foreign  base  company  shipping  income  is  to  be  treated  as 
foreign  personal  holding  company  income.  Thus,  for  foreign  tax 
credit  purposes,  the  income  would  fall  in  the  passive  basket  rather 
than  in  the  separate  basket  for  shipping  income. 


■'^See,  e.g.,  Staff  of  the  Joint  Committee  on  Taxation,  100th  Cong.,  Ist  Sess.,  General  Expla- 
nation of  the  Tax  Reform  Act  of  1986,  at  863  (1987). 
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Special  FOGEI  and  FORI  limitations 

The  bill  provides  that  the  term  "foreign  oil  and  gas  extraction  in- 
come" does  not  include  any  dividend  or  interest  income  which  is 
passive  income  as  defined  for  foreign  tax  credit  limitation  purposes. 
Since,  as  discussed  above,  the  bill  treats  gross  interest  income  on 
working  capital  related  to  foreign  oil  and  gas  extraction  activities, 
for  example,  as  passive  income,  such  income  is  not  considered 
FOGEI  for  purposes  of  computing  the  special  limitation  for  foreign 
taxes  paid  on  FOGEI. 

In  addition,  the  bill  specifies  that  the  term  "foreign  oil  related  in- 
come" does  not  include  any  dividend  or  interest  income  which  is 
passive  income  as  defined  under  the  foreign  tax  credit  provisions. 
As  a  result,  for  example,  gross  interest  income  on  working  capital 
related  to  activities  which  generate  foreign  oil  related  income 
would  not  be  treated  as  FORI  for  purposes  of  computing  the  special 
limitation  for  foreign  taxes  paid  on  FORI. 

Effective  Date 

The  provision  applies  to  income  earned  in  taxable  years  begin- 
ning after  December  31,  1992. 

4.  Transfer  pricing  initiative  (sec.  14236  of  the  bill  and  sec. 
6662  of  the  Code) 

Present  Law 

Penalties  for  valuation  misstatements 

Valuation  questions  are  frequently  central  to  disputes  between 
taxpayers  and  the  IRS.  Certain  types  of  valuation  misstatements 
are  subject  to  penalty.  A  "substantial**  valuation  misstatement  may 
result  in  a  penalty  of  20  percent  of  the  imderpajnnent  of  tax  attrib- 
utable to  the  misstatement  (sec.  6662  (a)  and  (b)(2)).  The  penalty 
for  a  "gross"  valuation  misstatement  is  40  percent  of  the  tax 
underpayment  (sec.  6662(h)). 

As  in  the  case  of  accuracy-related  penalties  generally  imder  sec- 
tion 6662,  no  valuation  misstatement  penalty  is  imposed  if  it  is 
shown  that  there  was  reasonable  cause  for  the  imderpa5rment  of 
tax  and  that  the  taxpayer  acted  in  good  faith  (see  sec.  6664(c)).  No 
valuation  misstatement  penalty  is  imposed  if  the  portion  of  the 
underpayment  for  the  taxable  year  attributable  to  substantial  valu- 
ation misstatements  does  not  exceed  $5,000  ($10,000  in  the  case  of 
a  corporation  other  than  an  S  corporation  or  a  personal  holding 
company). 

The  term  "substantial  valuation  misstatement"  includes  three 
types  of  misstatement  (sec.  6662(e)).  It  includes  claiming  on  a  tax 
return  that  the  value  of  any  property  is  200  percent  or  more  of  the 
amoimt  determined  to  be  correct.  The  term  "gross  valuation 
misstatement"  refers  to  three  similar,  but  more  extreme,  forms  of 
misstatement  (sec.  6662(h)).  It  includes  claiming  on  a  tax  return 
that  the  value  of  any  property  is  400  percent  or  more  of  the 
amount  determined  to  be  correct. 
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Misstatement  penalties  and  section  482  adjustments 

The  two  other  types  of  substantial  valuation  misstatement  and 
gross  valuation  misstatement  are  defined  by  provisions  enacted  in 
the  Omnibus  Budget  Reconciliation  Act  of  1990  (the  "1990  Act"). 
These  provisions  address  certain  cases  involving  transactions  be- 
tween persons  under  common  ownership  or  control,  as  those  terms 
are  used  in  section  482.  The  IRS  Commissioner  has  the  authority 
in  such  cases  to  distribute,  apportion,  or  allocate  income,  deduc- 
tions, credits,  or  allowances  between  or  among  such  persons  where 
the  Commissioner  determines  it  to  be  necessary  in  order  to  prevent 
evasion  of  taxes  or  clearly  to  reflect  income. 

Under  the  1990  Act,  a  substantial  valuation  misstatement  in- 
cludes claiming  a  price  for  any  property  or  services  (or  use  of  prop- 
erty), in  connection  with  any  transaction  between  persons  de- 
scribed in  section  482,  that  is  200  percent  or  more  (or  50  percent 
or  less)  of  the  amount  determined  imder  section  482  to  be  the  cor- 
rect amount  of  the  price."^®  In  addition,  vinder  the  1990  Act  there 
is  a  substantial  valuation  misstatement  if  the  net  section  482 
transfer  price  adjustment  for  the  taxable  year  exceeds  $10  mil- 
lion.®^ The  net  section  482  transfer  price  adjustment  is  the  net  in- 
crease in  taxable  income  for  a  taxable  year  resulting  from  adjust- 
ments imder  section  482  in  the  price  for  any  property  or  services 
(or  use  of  property). 

Certain  increases  in  taxable  income  resulting  fi"om  section  482 
adjustments  are  disregarded  in  determining  whether  a  taxpayer's 
net  section  482  transfer  price  adjustment  exceeds  the  $10  million 
or  $20  million  thresholds.  A  net  increase  in  taxable  income  attrib- 
utable to  a  price  redetermination  is  disregarded,  for  example,  if  it 
is  shown  that  there  was  a  reasonable  cause  for  the  taxpayer's  de- 
termination of  the  price,  and  that  the  taxpayer  acted  in  good  faith 
with  respect  to  the  price  (sec.  6662(e)(3)(B)(i)).^^ 

Regulations  under  sections  482,  6662,  and  6664:  Final,  tem^ 
porary,  and  proposed 

Current  penalty  regulations 

There  are  no  temporary  or  final  regulations  specifically  ad- 
dressed to  the  1990  Act  vsduation  misstatement  penalties  relating 
to  section  482  adjustments.  There  is  a  final  regulation  imder  the 
reasonable  cause/good  faith  exception  that  applies  generally  to  all 
valuation  misstatement  penalties  and  other  accuracy-related  pen- 
alties imder  Code  section  6662  (Treas.  Reg.  sec.  1,6664-4).  Under 
this  regulation,  the  determination  of  whether  a  taxpayer  acted  with 
reasonable  cause  and  in  good  faith  is  made  on  a  case-by-case  basis, 
taking  into  accoimt  all  pertinent  facts  and  circumstances.  The  most 
important  factor  in  making  the  determination  is  the  extent  of  the 
taxpayer's  effort  to  assess  its  proper  tax  Hability.  Circumstances 


^®The  analogous  "gross  valuation  misstatement"  is  defined  in  the  same  terms,  except  for  re- 
'  placing  "200"  with  "400"  and  replacing  "50  percent"  with  "25  percent." 

®°The  analogous  "gross  valuation  misstatement"  involves  a  net  section  482  transfer  price  ad- 
justment of  $20  million. 

®^  In  addition,  any  portion  of  the  net  increase  in  taxable  income  attributable  to  a  transaction 
I  solely  between  forei^  corporations  is  disregarded  (unless  the  treatment  of  that  transaction  af- 
fects the  determination  of  any  such  foreign  corporation's  income  from  sources  within  the  United 
States  or  taxable  income  effectively  connected  with  the  conduct  of  a  trade  or  business  in  the 
United  States). 
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that  may  or  may  not  indicate  reasonable  cause  and  good  faith  are 
described  in  the  regulation. 

Proposed  penalty  regulations  on  net  section  482  transfer  price 
adjustments 

In  January  1993  the  Treasury  Department  published  a  proposed 
regulation  specifically  addressed  to  the  1990  Act  valuation 
misstatement  penalty  provisions  (58  Fed.  Reg.  5304  (Jan.  21, 
1993)).  The  proposed  regulation  would  provide  exclusive  rules  for 
determining  the  circumstances  in  which  reasonable  cause  and  good 
faith  would  and  would  not  reduce  or  eliminate  penalties  that  would 
otherwise  apply  to  net  section  482  transfer  price  adjustments  in  ex- 
cess of  $10  miUion  or  $20  milHon.®^  By  its  terms,  the  proposed  reg- 
ulation would  apply  to  taxable  years  beginning  after  April  21, 
1993. 

Under  the  proposed  regulation,  there  are  two  elements  to  the 
reasonable  cause  and  good  faith  exclusion  from  the  definition  of  a 
net  section  482  transfer  price  adjustment.®^  Both  elements  must  be 
satisfied  by  the  taxpayer  to  prevent  imposition  of  the  penalty. 

The  proposed  regulations  state  that  the  first  element  is  a  reason- 
able effort  by  the  taxpayer  to  accurately  determine  its  proper  tax 
Uability.  This  determination  must  be  made  no  later  than  the  time 
the  return  is  filed  for  the  tax  year,  and  documentation  must  be  con- 
temporaneous with  that  determination.  The  documentation  must 
include  an  analysis  indicating  that  the  result  was  an  arm's  length 
result  within  the  meaning  of  the  regulations  promulgated  under 
section  482.  It  is  presimied  that  the  taxpayer  did  not  make  a  rea- 
sonable effort  to  accurately  determine  its  proper  tax  Uability  if  it 
possesses  contemporaneous  documentation  of  how  a  transfer  price 
was  determined,  but  does  not  provide  the  documentation  to  the  IRS 
within  30  days  of  an  IRS  request. 

The  second  element  of  the  reasonable  cause  and  good  faith  exclu- 
sion is  whether  the  taxpayer  reasonably  believed  that  its  transfer 
pricing  methodology  produced  an  arm's  length  result.  The  proposed 
regulation  states  that  the  determination  of  whether  the  taxpayer 
has  such  a  reasonable  belief  is  made  in  hght  of  the  experience  and 
knowledge  of  the  taxpayer.  Various  factors  are  discussed  that  may 
be  taken  into  account  in  making  that  determination. 

Section  482  regulations 

Final  regulations  under  section  482  are  in  force,  and  have  not 
been  amended  since  1988.  In  January  1993,  however,  the  Treasury 
Department  promulgated  temporary  regulations  under  section  482, 
generally  effective  for  taxable  years  beginning  after  April  21,  1993. 


®^  These  exclusive  rules  are  contained  in  proposed  Reg.  sec.  1.6662-5(j)(5).  According  to  the 
preamble  to  the  proposed  regulation,  a  net  section  482  transfer  price  adjustment  for  which  the 
rules  of  sec.  1.6662-5(j)(5)  are  not  satisfied  will  also  not  satisfy  the  general  reasonable  cause 
and  good  faith  exception  vmder  section  6664(c).  58  Fed.  Reg.  at  5305. 

By  contrast,  the  preamble  indicates  that  a  valuation  misstatement  involving  a  related  party 
transfer  price  200  percent  or  more  (or  50  percent  or  less)  of  the  amount  determined  under  sec- 
tion 482  to  be  the  correct  price  is  subject  to  the  general  reasonable  cause/good  faith  regulations 
under  section  6664(c).  In  addition,  according  to  me  preamble,  if  such  a  valuation  misstatement 
satisfies  the  reasonable  cavise  and  good  faith  exclusion  provisions  vmder  proposed  sec.  1.6662- 
5(j)(5),  then  the  taxpayer  will  be  considered  to  have  acted  with  reasonable  cause  and  good  faith 
for  purposes  of  the  general  rules. 

«^Prop.  Reg.  sec.  1.6662-5(jX5),  58  Fed.  Reg.  at  5308. 
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These  temporary  regulations  amend  aspects  of  the  existing  final 
section  482  regulations. 

The  temporary  regulations  would,  for  example,  revise  the  cir- 
cumstances imder  which  taxpayers  may  use  a  method  not  specified 
in  these  regulations,  in  order  to  estabfish  the  arm's  length  consid- 
eration for  a  "controlled  transaction" — a  transaction  between  mem- 
bers of  a  commonly  controlled  group  of  taxpayers — ^involving  the 
transfer  of  tangible  or  intangible  property.  (Any  method  not  speci- 
fied in  the  section  482  regulations  has  popularly  been  referred  to 
in  the  past  as  a  "fourth  method,"  in  hght  of  the  fact  that  many 
cases  involve  transactions  for  wliich  the  final  regulations  specify 
only  three  methods.) 

Under  the  temporary  section  482  regulations,  a  taxpayer  may 
use  such  an  \mspecified  method  only  if  three  conditions  are  satis- 
fied (Treas.  Reg.  sees.  1.482-3T(eX2)  and  1.482-4T(d)(2)).  First,  the 
taxpayer  must  disclose  the  use  of  the  method  by  attaching  an  ap- 
propriate disclosure  statement  to  the  timely  filed  U.S.  income  tax 
return  for  the  taxable  year  of  the  controlled  transaction.  Second, 
the  taxpayer  must  prepare  contemporaneous  supporting  docu- 
mentation setting  forth  (a)  the  specific  analysis  adopted,  (b)  an 
analysis  of  why  the  method  used  provides  the  most  accurate  meas- 
ure of  an  arm's  length  price,  and  (c)  the  data  supporting  its  appli- 
cation. Third,  withm  30  days  of  a  written  request,  the  taxpayer 
must  furnish  this  documentation  to  the  IRS  district  director. 

Reasons  for  Change 

The  committee  is  aware  that  section  482  disputes  between  tax- 
payers and  the  IRS  continue  to  impose  significant  administrative 
burdens  on  the  parties;  and  the  committee  continues  to  be  con- 
cerned about  the  amount  of  revenue  that  is  potentially  lost  by  the 
Treasury  due  to  difficulties  in  exercising  the  Secretary's  authority 
to  adjust  income  under  section  482. 

The  committee  is  concerned,  for  example,  about  any  case  where 
a  taxpayer  uses  related  party  transfer  prices  or  other  arrangements 
with  no  apparent  consideration  as  to  whether  the  taxable  income 
reported,  and  the  tax  paid,  conforms  with  the  standards  made  ap- 
plicable by  section  482.  The  committee  beheves  that  the  threat  of 
penalties  for  substsmtial  and  gross  valuation  misstatements,  as 
amended  in  1990,  might  discourage  such  behavior,  so  long  as  the 
conditions  imder  which  the  penalties  may  be  imposed  are  suffi- 
ciently broad  and  well-defined. 

The  committee  beHeves  that  current  law  is  deficient  in  this  re- 
spect, however.  According  to  the  Administration,  the  IRS  has  not 
attempted  to  apply  the  transfer  pricing  related  penalties  since  their 
enactment  in  1990.^'*  Moreover,  the  minimum  amoimt  of  net  sec- 
tion 482  transfer  price  adjustment  necessary  before  a  penalty  can 
apply  is  too  great  in  the  committee's  view.  In  addition,  the  commit- 
tee questions  the  usefiilness  of  the  debate  that  ensues  upon  audit 
as  the  IRS  examiner  seeks  to  determine  a  reasonable  intercompany 
i  price  and  the  taxpayer  and  its  representatives  attempt  to  create 
1  post  hoc  arguments  to  justify  a  tax  return  position  that  was  taken 


Department  of  the  Treasury,  Summary  of  the  Administration's  Revenue  Proposals  55  (Feb- 
ruary 1993). 
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with  little  or  no  regard  whether  it  could  be  justified  xinder  section 
482  standards.  The  committee  is  instead  inclined  to  agree  with  the 
view,  expressed  in  the  past,  that  administration  of,  and  compHance 
with,  section  482  will  be  improved  by  encouraging  taxpayers  "to 
document  the  methodology  used  in  establisMng  intercompany 
transfer  prices  prior  to  filing  the  tax  return"  and  to  provide  such 
documentation  within  a  reasonable  time  after  request.®^  The  com- 
mittee does  not  believe  that  a  section  482  adjustment  that  exceeds 
the  threshold  generally  should  escape  the  penalty  unless  the  tax- 
payer can  show  that  the  return  position  was  arrived  at  after  be- 
stowing a  reasonable  amoimt  of  attention  to  the  issue. 

Explanation  of  Provision 

In  general 

The  provision  creates  new  thresholds  based  on  gross  receipts  for 
imposing  the  substantial  valuation  and  gross  valuation 
misstatement  penalties  in  the  case  of  a  net  section  482  transfer 
price  adjustment.  It  also  lowers  the  fixed  dollar  threshold  for  im- 
posing the  substantial  valuation  misstatement  penalty  in  the  case 
of  a  net  section  482  transfer  price  adjustment.  Finally,  the  provi- 
sion replaces  the  statutory  reasonable  cause/good  faith  exception  to 
the  definition  of  the  term  "net  section  482  transfer  price  adjust- 
ment" with  a  more  objective  exception  that  can  be  met  by  tax- 
payers that  attend  to  potential  section  482  issues  at  the  time  they 
file  their  tax  returns.  Taxpayers  that  do  not  meet  the  standard 
may  not  escape  the  penalties  attached  to  a  net  section  482  transfer 
price  adjustment  by  recourse  to  the  general  reasonable  cause/good 
faith  exception  from  the  accuracy  and  fi'aud-related  penalties. 

Penalty  thresholds 

The  threshold  amount  of  net  section  482  transfer  price  adjust- 
ment that  generally  triggers  a  substantial  valuation  misstatement 
penalty  is  lowered  fi-om  $10,000,000  to  $5,000,000.  In  addition,  the 
term  substantial  valuation  misstatement  is  expanded  to  include  a 
case  where  the  net  section  482  transfer  price  adjustment  for  the 
taxable  year  exceeds  10  percent  of  the  taxpayer's  gross  receipts. 
Under  the  bill  the  term  gross  valuation  misstatement  includes  a 
case  where  the  net  section  482  transfer  price  adjustment  exceeds 
20  percent  of  gross  receipts. 

Definition  of  a  net  section  482  transfer  price  adjustment 

In  measuring  the  amount  of  a  taxpayer's  net  section  482  transfer 
price  adjustment,  a  net  increase  in  taxable  income  attributable  to 
a  section  482  adjustment  is  to  be  disregarded  only  if  the  taxpayer 
satisfies  one  of  two  sets  of  statutory  requirements.  One  such  pen- 
alty "safe  harbor"  applies  where  the  taxpayer  determined  a  trans- 
fer price  using  a  method  specified  in  regulations;  the  other  penalty 
safe  harbor  appHes  where  the  method  used  was  not  specified  in  the 
regulations.  Satisfying  the  conditions  for  such  a  safe  harbor  does 


®^  Notice  88-123  ("A  Study  of  Intercompany  Pricing  under  Section  482  of  the  Code"),  1988- 
2  C.B.  458,  462;  Tax  Underpayments  by  U.S.  Subsidiaries  of  Foreign  Companies:  Hearings  Be- 
fore the  Subcomm.  on  Oversignt  of  the  House  Comm.  on  Ways  and  Means,  lOlst  Cong.,  2d  Sess. 
124,  125  (1990)  (testimony  of  Edward  Romoff,  IRS). 
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not  affect  the  Commissioner's  authority  to  make  a  section  482  ad- 
justment. 

Use  of  a  specified  method 

The  taxpayer  meets  the  first  set  of  reqiiirements  if  it  estabUshes 
that  each  of  three  criteria  were  met. 

First,  the  taxpayer  must  estabhsh  that  the  price  it  used  was  de- 
termined xmder  a  pricing  method  specified  in  the  section  482  regu- 
lations. For  example,  in  a  year  governed  by  the  temporary  regula- 
tions under  section  482  published  in  January  1993,  a  controlled 
transfer  of  tangible  property  could  be  subject  to  one  of  four  "speci- 
fied methods":  the  comparable  uncontrolled  price  method,  the  re- 
sale price  method,  the  cost  plus  method,  or  the  comparable  profits 
method  (Treas.  Reg.  sec.  1.482-3T(a)(l)-(4)).  Any  other  method 
would  not  be  a  "specified"  method  for  purposes  of  this  penalty  pro- 
vision. The  committee  is  aware  that  there  are  various  other  types 
of  transactions,  such  as  the  performance  of  services  which  are  an 
integral  part  of  the  business  activity  of  the  renderer,  as  described 
in  TVeas.  Reg.  sec.  1.482-2A(b)(7),  that  generally  are  not  the  sub- 
ject of  any  pricing  methods  specified  in  the  present  section  482  reg- 
ulations. In  these  cases,  the  Committee  understands  that  it  will  not 
be  possible  for  the  taxpayer  to  avoid  the  penalty  by  establishing 
that  it  had  met  the  criteria  for  using  the  safe  harbor  applicable  to 
prices  determined  under  a  specified  method,  unless  such  regula- 
tions are  subsequently  revised  to  incorporate  specific  pricing  meth- 
ods. 

Second,  the  taxpayer  must  establish  that  it  appHed  the  specified 
method  reasonably.  In  order  for  the  apphcation  of  the  method  to 
have  been  reasonable,  the  committee  intends  that  any  procedural 
or  other  requirements  imposed  xmder  the  regulations  must  have 
been  observed.  For  example,  if  adjustments  required  under  a  par- 
ticular method  were  not  made,  the  apphcation  of  that  method 
would  not  be  reasonable.  In  addition,  if  more  than  one  method  is 
potentially  applicable,  the  committee  intends  that  in  order  to  be  ap- 
pHed reasonably,  the  method  appHed  must  be  chosen  imder  appro- 
priate criteria  (currently,  the  so-called  **best  method  rule"  set  forth 
in  Treas.  Reg.  sec.  1.482-lT(b)(2)). 

Third,  the  taxpayer  must  estabhsh  that  it  had  docimientation,  in 
existence  as  of  the  time  of  filing  its  original  return,  setting  forth 
the  reasonable  determination  of  the  price  as  described  above.  Upon 
j  an  IRS  request  for  the  documentation,  the  taxpayer  is  reqxiired  to 
provide  it  to  the  IRS  within  30  days, 

I  Use  of  an  unspecified  method 

A  taxpayer  that  did  not  apply  a  specified  method  in  accordance 
I  with  the  above  criteria  may  nevertheless  have  its  net  increase  in 
I  taxable  income  attributable  to  a  section  482  adjustment  dis- 
regarded in  determining  the  amount  of  its  net  section  482  transfer 
price  adjustment.  In  order  to  do  so,  the  taxpayer  must  meet  each 
of  three  criteria. 

]  First,  the  taxpayer  must  establish  that  none  of  the  methods  spec- 
ified in  the  section  482  regulations  was  likely  to  result  in  a  price 

1  that  would  clearly  reflect  income.  With  respect  to  those  various 
types  of  transactions,  such  as  the  performance  of  services  which 


722 


are  an  integral  part  of  the  business  activity  of  the  renderer,  as  de- 
scribed in  Treas.  Reg.  sec.  1.482-2A(b)(7),  that  generally  are  not 
the  subject  of  any  pricing  methods  specified  in  the  section  482  reg- 
ulations, it  will  be  unnecessary  to  establish  that  no  specified  meth- 
od would  be  likely  to  lead  to  a  clear  reflection  of  income;  rather, 
it  will  be  necessary  to  estabhsh  that  no  specified  methods  poten- 
tially apply. 

Second,  the  taxpayer  must  establish  that  it  used  another  method 
that  was  likely  to  result  in  a  price  that  would  clearly  reflect  in- 
come. Third,  the  taxpayer  must  establish  that  it  had  documenta- 
tion, in  existence  as  of  the  time  of  fihng  its  original  return,  setting 
forth  the  determination  of  the  price,  establishing  that  the  specified 
methods  were  not  likely  to  result  in  a  price  that  would  clearly  re- 
flect income,  and  estabHshing  that  the  method  used  was  likely  to 
result  in  a  price  that  would  clearly  reflect  income.  Upon  an  IRS  re- 
quest for  the  documentation,  the  taxpayer  is  required  to  provide  it 
within  30  days. 

In  estabhshing  that  no  specified  method  was  likely  to  resiilt  in 
a  clear  reflection  of  income,  and  that  an  unspecified  method  was 
likely  to  so  result,  the  committee  anticipates  that  it  will  be  nec- 
essary for  the  taxpayer  to  set  forth  good  and  sufficient  reasons  why 
it  reached  these  conclusions.  For  example,  one  reason  that  a  par- 
ticular specified  method  would  not  be  likely  to  result  in  a  clear  re- 
flection of  income  might  be  the  imavailabihty  of  data  relating  to 
comparable  uncontrolled  transactions  that  would  be  necessary  in 
order  to  apply  that  method.  One  reason  that  a  particular  unspec- 
ified method  would  be  likely  to  result  in  a  clear  reflection  of  income 
might  be  that  it  properly  took  into  account  the  significant  factors 
which  unrelated  parties  engaged  in  transactions  at  arm's  length 
would  have  considered,  and  accorded  appropriate  weight  to  such 
factors. 

Another  reason  that  might  be  relevant  in  some  cases  would  be 
the  prior  development  by  the  IRS  and  the  taxpayer,  after  a  thor- 
ough review  of  the  factors  that  accoxmt  for  a  clear  reflection  of  in- 
come under  the  particular  circumstances  that  pertain  to  a  particu- 
lar taxpayer,  of  a  particular  agreed  imspecified  method.  Such  a 
method  may  be  embodied,  for  example,  in  an  advance  pricing 
agreement.  If  the  taxpayer's  documentation  establishes  the  prior 
agreement  of  the  IRS,  establishes  that  the  taxpayer  apphed  the 
agreed  method  reasonably  and  consistently  with  its  prior  applica- 
tion, and  estabhshes  that  the  facts  and  circumstances  surroimding 
the  use  of  the  method  have  not  materially  changed  since  the  time 
of  the  agreement,  the  committee  anticipates  that,  for  purposes  of 
applying  the  penalty,  the  taxpayer  generally  will  be  treated  as  hav- 
ing established  adequate  justification  for  failure  to  use  a  specified 
method  and  its  use  instead  of  the  unspecified  method. 

Rules  applicable  to  uses  of  either  a  specified  or  unspecified 
method 

In  the  case  of  a  valuation  misstatement  due  to  a  net  section  482 
transfer  price  adjustment,  no  penalty  would  be  excused  for  reason- 
able cause  and  good  faith  unless  the  above  requirements  are  met. 

The  committee  intends  that  the  appHcation  of  any  method  would 
not  be  considered  reasonable  if  the  taxpayer  became  aware  prior  to 
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filing  its  tax  return  that  such  appHcation  more  likely  than  not  did 
not  result  in  a  clear  reflection  of  income. 

Since  the  transfer  pricing  method  that  the  taxpayer  selects  is  to 
be  applied  prior  to  filing  the  tax  return  for  the  current  taxable 
year,  in  some  cases  it  only  will  be  possible  to  apply  such  method 
based  on  data  fi'om  a  preceding  year  or  years.  Sole  rehance  on  such 
data  is  acceptable  (solely  for  purposes  of  section  6662(e))  unless 
more  current  rehable  data  becomes  available  prior  to  filing  the  tax 
return. 

Effective  Date 

The  provision  is  effective  for  taxable  years  beginning  after  De- 
cember 31,  1993. 

5.  Deny  portfolio  interest  exemption  for  contingent  interest 
(sec.  14237  of  the  bill  and  sees.  871(h)  and  881(c)  of  the 
Code) 

Present  Law 

Deductibility  of  interest 

As  a  general  rule,  a  deduction  is  allowed  for  all  interest  paid  or 
accrued  on  indebtedness.  Whether  a  financial  instrument  is  treated 
as  debt  for  Federal  income  tax  purposes  depends  on  the  facts  of  the 
particxilar  case.  Under  existing  law,  an  instrument  may  qualify  as 
debt  even  if  it  provides  the  holder  with  significant  equity  participa- 
tion rights.  For  example,  the  IRS  has  ruled  that  in  certain  cases, 
contingent  interest  paid  on  a  shared  appreciation  mortgage  loan 
used  to  finance  the  purchase  of  a  personal  residence  may  be  de- 
ductible by  a  cash  basis  payor.^^  As  another  example,  contingent 
interest  based  on  a  share  of  the  borrower's  profits  has  been  deter- 
mined to  be  deductible  in  certain  cases. 

Interest  received  by  foreign  persons 

The  Code  provides  that  U.S.  source  interest  income  earned  by  a 
nonresident  alien  individual  or  a  foreign  corporation  that  is  not  ef- 
fectively connected  with  the  conduct  of  a  U.S.  trade  or  business 
generally  is  subject  to  a  gross-basis  30-percent  withholding  tax.  A 
significant  statutory  exemption  fi-om  that  tax  apphes  to  so-called 
"portfolio  interest"  received  by  foreign  persons. 

Portfolio  interest  generally  is  de&ied  as  any  U.S.  source  interest 
(including  original  issue  discount)  that  is  not  effectively  connected 
with  the  conduct  of  a  trade  or  business  and  (1)  is  paid  on  an  obliga- 
tion that  satisfies  certain  registration  requirements  or  specified  ex- 
ceptions thereto,  and  (2)  is  not  received  by  a  10-percent  owner  of 
the  issuer  of  the  obhgation,  taking  into  accoimt  shares  owned  by 
attribution.®® 


■  86                       1983-1  C.B.  48. 

,  ®'See,  e.g.,  Dorzback  v.  Collison,  195  F.2d  69  (3d  Cir.  1952). 

j  ®*  Certain  additional  exceptions  to  this  general  nile  apply  only  in  the  case  of  a  corporate  recip- 

'  ient  of  interest.  In  such  a  case,  the  term  portfolio  interest  generally  excludes  (1)  interest  re- 

J  ceived  by  a  bank  on  a  loan  extended  in  the  ordinary  course  of  its  business  (except  in  the  case 

j  of  interest  paid  on  an  obligation  of  the  United  States),  and  (2)  interest  received  by  a  controlled 
foreign  corporation  from  a  related  person. 


724 


Foreign  investment  in  U.S.  real  property — shared  apprecia- 
tion debt 

A  foreign  person's  gain  on  the  disposition  of  a  U.S.  real  property 
interest  (USRPI)  is  treated  as  income  that  is  effectively  connected 
with  the  conduct  of  a  U.S.  trade  or  business,  and  thus  is  subject 
to  net-basis  tax  at  ordinary  U.S.  income  tax  rates  pursuant  to  the 
Foreign  Investment  in  Real  Property  Tax  Act  of  1980  (FIRPTA). 
USRPIs  include  interests  (other  than  solely  as  a  creditor)  in  (1) 
real  property,  and  (2)  domestic  corporations  that  are  U.S.  real 
property  holding  corporations  (USRPHCs). 

Whether  a  financial  instrument  is  considered  debt  imder  any 
provisions  of  the  Code  is  not  determinative  of  whether  it  con- 
stitutes an  "interest  solely  as  a  creditor"  for  purposes  of  FIRPTA. 
Regulations  provide  that  an  interest  in  real  property  other  than  an 
interest  solely  as  a  creditor  includes  any  right  to  share  in  the  ap- 
preciation in  the  value  of,  or  in  the  gross  or  net  proceeds  or  profits 
generated  by,  the  real  property.  Similarly,  an  interest  in  an  entity 
(such  as  a  USRPHC)  other  than  an  interest  solely  as  a  creditor  in- 
cludes any  right  to  share  in  the  appreciation  in  the  value  of  an  in- 
terest in,  or  the  assets  of,  the  entity,  or  a  right  to  share  in  the 
gross  or  net  proceeds  or  profits  derived  by,  the  entity. 

Regulations  further  provide  that  amounts  otherwise  treated  for 
tax  purposes  as  principal  and  interest  payments  on  debt  obligations 
of  all  kinds  (including  obligations  that  are  interests  other  than 
solely  as  a  creditor)  do  not  give  rise  to  gain  or  loss  that  is  subject 
to  U.S.  tax  under  FIRPTA.^^  Thus,  a  foreign  owner  of  a  note  that 
pays  interest  contingent  on  appreciation  in  U.S.  real  property  in- 
curs U.S.  income  tax  if  he  disposes  of  the  note,  but  may  not  incur 
U.S.  income  tax  if  he  holds  the  note  and  receives  interest  pajmaents 
under  its  terms. 

;  i  ;  vi      Reasons  for  Change 

The  committee  is  concerned  that  the  complete  exemption  fi-om 
U.S.  tax  granted  by  the  portfolio  interest  rules  may  give  foreign  in- 
vestors a  strong  incentive  to  structiu-e  their  U.S.  investments 
which  provide  equity  participation  rights  so  that  the  returns  there- 
from will  be  characterized  as  interest  income  as  opposed  to  other, 
taxable  forms  of  income.  The  committee  believes  that  such  struc- 
turing of  investments  results  in  a  significant  erosion  of  the  U.S.  tax 
base,  and  that  in  such  cases,  allowance  of  the  tax  exemption  is  not 
appropriate.  For  example,  the  committee  believes  that  the  tax  ex- 
emption should  not  apply  in  cases  where  a  debt  instrument  held 
by  a  foreign  investor  pays  interest  that  is  contingent  on  profits  gen- 
erated from  the  disposition  of  U.S.  real  property  held  by  the  bor- 
rower. 

Congress  enacted  the  tax  exemption  for  portfolio  interest  earned 
by  foreign  persons  in  1984.®°  The  exemption  was  enacted  because 
Congress  believed  it  important  that  U.S.  businesses  have  direct  ac- 
cess to  the  Eurobond  market  as  a  source  of  capital.  In  addition, 


®^Trea8.  Reg.  sec.  1.897-l(h).  FIRPTA  applies  in  the  case  of  a  "disposition"  of  a  USRPI.  Treas- 
ury Reg.  sec.  1.897-l(h)  generally  defines  a  disposition  as  a  transaction  that  gives  rise  to  gain 
under  section  1001  of  the  Code.  Section  1001  does  not  apply  to  interest  received  on  indebted- 
ness. 

»o  Sec.  127  of  P.L.  98-369. 
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Congress  did  not  want  withholding  taxes  on  interest  paid  on  port- 
folio debt  or  the  necessity  for  U.S.  borrowers  to  create  uneconomic 
corporate  structures  in  order  to  make  the  interest  exempt  from 
U.S.  tax  to  impair  borrowers'  abihty  to  utilize  that  market.^^  The 
committee  believes  that  the  limits  placed  on  the  scope  of  the  port- 
folio interest  exemption  by  the  bill  do  not  depart  from  the  original 
purposes  of  the  exemption. 

Explanation  of  Provision 

The  bill  makes  the  portfolio  interest  exemption  inappHcable  to 
certain  contingent  interest  income  received  by  foreign  persons.  In 
the  case  of  an  instrument  on  which  a  foreign  holder  earns  both  con- 
tingent and  non-contingent  interest,  deni^  of  the  portfoHo  interest 
exemption  applies  only  to  the  portion  of  the  interest  which  is  con- 
tingent interest. 

Under  the  bill,  contingent  interest  includes  interest  determined 
by  reference  to  any  of  the  following  attributes  of  the  debtor  or  any 
related  person:  receipts,  sales,  or  other  cash  flow;  income  or  profits; 
or  changes  in  the  value  of  property. Thus,  for  example,  the  re- 
ceipt by  a  foreign  person  of  interest  that  is  computed  as  a  percent- 
age of  the  borrower's  profits  would  not  be  entitled  to  the  tax  ex- 
emption for  portfoUo  interest.  The  bill  does  not  treat  interest  as 
contingent  merely  because  its  payment  can  be  impaired  by  a  de- 
fault on  the  debt  obligation  by  the  borrower. 

In  addition,  contingent  interest  includes  interest  determined  by 
reference  to  any  dividend,  partnership  distribution,  or  similar  pay- 
ment made  by  the  debtor  or  a  related  person.  For  example,  interest 
is  contingent  imder  the  bill  where  its  receipt  by  the  foreign  inves- 
tor is  contingent  upon  the  payment  of  a  dividend  to  the  sharehold- 
ers of  the  corporate  borrower. 

The  bill  provides  a  number  of  exceptions  to  the  general  definition 
of  contingent  interest  as  detailed  above.  Under  one  such  exception, 
interest  is  not  considered  contingent  solely  because  the  timing  of 
the  interest  or  any  related  principal  payment  is  subject  to  a  contin- 
gency. For  example,  assume  that  a  debt  obhgation  accrues  fixed  in- 
terest at  a  competitive  market  rate.  If  in  any  period  prior  to  the 
instrument's  maturity  date  the  debtor  has  insufficient  cash  to 
make  an  interest  payment,  the  debt  agreement  allows  the  borrower 
to  defer  the  payment,  but  does  not  eliminate  the  borrower's  liability 
for  the  deferred  amount  (or  for  interest  that  accrues  on  that 
amount).  In  this  case,  the  interest  is  not  considered  contingent  in- 
terest imder  the  biU. 

As  another  example,  assume  a  debt  obhgation  that  is  a  regular 
interest  in  a  Real  Estate  Mortgage  Interest  Conduit  (REMIC)  pays 
fixed  interest  at  a  competitive  market  rate.  However,  the  period 
during  which  the  debt  obhgation  is  to  remain  outstanding  depends 
on  the  extent  to  which  the  qualified  mortgages  held  by  the  REMIC 
are  prepaid  (and  on  other  contingencies  related  to  the  income 


®^  St£iff  of  the  Joint  Committee  on  Taxation,  General  Explanation  of  the  Revenue  Provisions 
of  the  Deficit  Reduction  Act  of  1984,  (JCS-41-84),  December  31,  1984,  pp.  391-392. 

®^For  purposes  of  determining  whether  interest  is  contingent  interest  under  the  bill,  the  term 
related  person  means  any  person  who  is  related  to  the  borrower  imder  Code  section  267(b)  or 
707(b)(1).  In  addition,  a  related  person,  for  this  purpose,  includes  a  party  to  an  arrangement 
undertaken  for  a  purpose  of  avoiding  the  application  of  this  provision  of  the  bill. 
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earned  or  expenses  incurred  by  the  REMIC).  The  interest  received 
from  the  REMIC  would  not,  because  of  this  feature,  be  treated  as 
contingent  interest. 

PortfoHo  interest  treatment  is  not  denied  imder  the  bill  solely  be- 
cause the  interest  is  paid  with  respect  to  nonrecoxirse  or  limited  re- 
course indebtedness.  For  example,  this  exception  would  apply 
where  a  corporation  issues  a  limited  recourse  debt  instrument  that 
pays  fixed  interest  at  a  competitive  market  rate  and  is  secured  by 
trade  receivables  of  the  corporation. 

Interest  also  is  not  denied  portfolio  treatment  imder  the  bill  if  all 
or  substantially  all  of  it  is  determined  by  reference  to  certain  other 
amounts  of  interest  that  is  not  described  as  contingent  above  (or 
by  reference  to  the  principal  amoimt  of  indebtedness  on  which  such 
other  interest  is  paid).  An  example  of  what  is  intended  to  be  cov- 
ered by  this  exception  is  a  regular  interest  in  a  REMIC  which  pays 
annual  amounts  of  interest  equal  to  a  percentage  of  the  interest 
earned  by  the  REMIC  on  qualified  mortgages,  where  the  interest 
earned  by  the  REMIC  is  not  considered  contingent  interest  imder 
the  rules  of  the  provision. 

In  determining  whether  all  or  substantially  all  of  an  amount  of 
interest  payable  on  a  debt  obligation  is  computed  by  reference  to 
another  amount  of  interest  that  is  not  contingent  interest,  other 
factors  that  affect  the  amount  of  interest  payable  on  the  debt  obli- 
gation, but  which  are  not  contingencies  as  contemplated  by  the  bill, 
are  not  taken  into  accoimt.  For  example,  assume  a  regular  interest 
in  a  REMIC  pays  annual  amoiints  of  interest  equal  to  the  interest 
received  by  the  REMIC  on  qualified  mortgages  in  excess  of  an  es- 
tablished threshold — the  outstanding  principal  amoimts  on  the 
qualified  mortgages  multiplied  by  a  variable  rate  based  on 
LIBOR  that  is  subject  to  a  cap.  Under  the  bill,  the  fact  that  the 
amoimt  of  interest  paid  by  the  REMIC  varies  inversely  with 
LIBOR  does  not  cause  the  interest  to  be  treated  as  contingent  in- 
terest. 

Another  of  the  bill's  exceptions  provides  that  interest  is  not  de- 
nied portfolio  treatment  solely  because  the  debtor  or  a  related  per- 
son enters  into  a  hedging  transaction  to  reduce  the  risk  of  interest 
rate  or  currency  fluctuations  with  respect  to  such  interest.  Interest 
also  is  not  denied  portfolio  treatment  imder  the  bill  if  it  is  deter- 
mined by  reference  to  changes  in  the  value  of  (or  any  index  of  the 
value  of)  actively  traded  property  other  than  a  USRPI.  For  this 
purpose,  the  term  "property  includes  stock,  and  the  term  "actively 
traded"  has  the  meaning  given  to  that  term  under  section  1092(d) 
of  the  Code.  In  general,  portfolio  treatment  also  is  not  denied  if  the 
interest  is  determined  by  reference  to  the  yield  (or  any  index  of  the  ' 
yield)  on  such  actively  traded  property.  However,  this  exception  for 
interest  contingent  on  the  yield  of  actively  traded  property  does  not 
apply  if  the  property  is  a  debt  instrument  that  itself  pays  contin- 
gent interest  as  described  above,  or  the  actively  traded  property  is 
stock  or  other  property  that  represents  a  beneficial  interest  in  the 
debtor  or  a  related  person. 

By  adding  this  set  of  exceptions,  the  committee  intends  to  clarify 
that,  for  example,  portfolio  treatment  is  not  denied  in  the  case  of 


The  London  Inter-Bank  Offered  Rate. 
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a  debt  instrument  that  pays  interest  in  an  amount  determined  by 
reference  to  the  value  of  a  commodities  index  merely  because  the 
debtor  hedges  its  interest  rate  risk  on  the  debt  by  acquiring  an  off- 
setting position  in  commodities  which  produces  a  cash  flow  that 
correlates  with  the  interest  pajrments.  As  another  example,  port- 
folio treatment  is  not  denied  in  the  case  of  a  debt  instrument  that 
pays  interest  in  an  amoimt  determined  by  reference  to  the  value 
of  a  stock  market  index  merely  due  to  the  fact  that  an  affiliate  of 
the  debtor  holds  stock  which  is  pubhcly  traded  on  that  market. 

The  committee  intends  that  the  exceptions  to  the  provision  not 
be  utilized  by  taxpayers  to  inappropriately  avoid  its  appHcation. 
For  example,  assume  a  corporation  issues  a  nonrecourse  debt  obli- 
gation that  accrues  interest  at  a  rate  significantly  in  excess  of  the 
market  rate.  Pursuant  to  the  provisions  of  that  instrument,  if  in 
any  period  prior  to  the  date  of  maturity  of  the  obHgation  the  debtor 
has  insufficient  cash  flow  to  pay  the  interest,  the  obligation  to  pay 
the  interest  is  deferred,  but  not  eliminated.  However,  at  the  time 
of  issuance  of  the  obligation,  the  debtor  and  creditor  reasonably  ex- 
pect that  a  significant  portion  of  the  accrued  interest  will  be  de- 
ferred, and  ultimately  will  never  be  paid.  In  such  a  case,  the  com- 
mittee intends  that  the  exceptions  to  the  application  of  the  provi- 
sion for  nonrecourse  indebtedness  and  for  the  timing  of  principal 
or  interest  payments  should  not  apply.  Thus,  the  interest  received 
on  the  obligation  would  not  qualify  for  portfolio  treatment. 

The  bill  provides  that  appHcation  of  the  provision  may  be  ex- 
tended to  any  type  of  contingent  interest  not  specifically  described 
in  the  bill,  if  identified  by  the  Treasury  Secretary  in  regulations. 
The  Secretary  is  granted  authority  imder  the  bill  to  issue  such  reg- 
ulations to  supplement  the  statutory  description  of  contingent  in- 
terest in  order  to  address  cases  where  a  denial  of  the  portfolio  in- 
terest exemption  is  necessary  or  appropriate  to  prevent  avoidance 
of  U.S.  income  tax.  The  bill  additionally  provides  that  the  Secretary 
may  by  regulation  exempt  any  type  of  interest  firom  denial,  under 
the  bill,  of  portfolio  treatment. 

The  committee  intends  that  the  provision  not  override  existing 
treaties  that  reduce  or  eliminate  U.S.  withholding  tax  on  interest 
paid  to  foreign  persons. 

Effective  Date 

The  provision  applies  to  interest  received  after  December  31, 
1993.  It  does  not  apply,  however,  to  any  interest  paid  or  accrued 
with  respect  to  any  indebtedness  with  a  fixed  term  that  was  issued 
on  or  before  April  7,  1993,  or  was  issued  after  such  date  pursuant 
to  a  written  binding  contract  in  effect  on  such  date  and  at  all  times 
thereafter  before  such  indebtedness  was  issued. 

6.  Regulatory  authority  to  address  multiple-party  financing 
arrangements  (sec.  14238  of  the  bill  and  new  sec.  7701(1) 
of  the  Code) 

Present  Law 

The  tax  treatment  of  a  transaction  may  depend  on  the  identity 
of  the  parties  to  the  transaction.  For  example,  a  loan  by  a  con- 
trolled foreign  corporation  to  a  related  U.S.  borrower  is  treated  as 
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an  investment  in  U.S.  property  under  Code  section  956,  and  as 
such,  may  result  in  an  inclusion  of  income  to  U.S.  shareholders  of 
the  foreign  corporation.  On  the  other  hand,  an  income  inclusion  to 
the  U.S.  shareholders  of  the  foreign  corporation  woxild  not  have  re- 
sulted had  the  loan  been  made  by  the  same  foreign  corporation  to 
an  unrelated  foreign  borrower. 

Under  the  Code,  payments  of  interest  by  U.S.  persons  to  related 
foreign  persons  may  be  subject  to  30-percent  gross-basis  withhold- 
ing tax.  On  the  other  hand,  no  such  tax  appHes  to  pa3nnents  by 
U.S.  persons  to  unrelated  foreign  persons  of  so-called  portfolio  in- 
terest. Under  treaties,  payments  of  interest  by  U.S.  persons  to  re- 
lated foreign  persons  who  are  resident  in  the  treaty  country  may 
be  subject  to  little  or  no  U.S.  gross-basis  tax.  By  contrast,  if  the  re- 
lated recipient  of  interest  is  resident  in  a  coimtry  with  respect  to 
which  no  U.S.  income  tax  treaty  is  in  force,  the  30-percent  gross- 
basis  tax  would  be  imposed. 

Courts  have  stated  that  the  incidence  of  taxation  depends  upon 
the  substance  of  a  transaction  as  a  whole.^^  In  certain  cases,  courts 
have  recharacterized  transactions  in  order  to  impose  tax  consistent 
with  this  principle.  For  example,  where  three  parties  have  engaged 
in  a  chain  of  transactions,  the  courts  have  at  times  ignored  the 
"middle"  party  as  a  mere  "conduit,"  and  imposed  tax  as  if  a  single 
transaction  had  been  carried  out  between  the  parties  at  the  ends 
of  the  chain. 

In  Aiken  Industries,  Inc.  v.  Commissioner the  Tax  Court 
recharacterized  an  interest  payment  by  a  U.S.  person  on  its  note 
held  by  a  related  treaty-country  resident,  which  in  turn  had  a  pre- 
cisely matching  obligation  to  a  related  non-treaty-country  resident, 
as  a  pajnnent  directly  by  the  U.S.  person  to  the  non-treaty-coimtry 
resident.  The  transaction  in  its  recharacterized  form  resulted  in  a 
loss  of  the  treaty  protection  that  would  otherwise  have  applied  on 
the  payment  of  interest  by  the  U.S.  person  to  the  treaty-covmtry 
resident,  and  thus  subjected  the  interest  payment  to  30-percent 
U.S.  tax. 

The  IRS  has  taken  the  position  that  it  will  apply  a  similar  result 
in  cases  where  the  back-to-back  related  party  debt  obligations  are 
less  closely  matched  than  those  in  Aiken  Industries^  so  long  as  the 
intermediary  entity  does  not  obtain  complete  dominion  and  control 
over  the  interest  pa3anents.^®  The  IRS  has  taken  an  analogous  po- 
sition where  an  imrelated  financial  intermediary  is  interposed  be- 
tween the  two  related  parties  as  lender  to  one  and  borrower  from 
the  other,  as  long  as  the  intermediary  would  not  have  made  or 
maintained  the  loan  on  the  same  terms  without  the  corresponding 
borrowing. In  a  recent  technical  advice  memorandimi,  the  IRS  i 
has  taken  the  position  that  interest  payments  by  a  U.S.  company  I 
to  a  related,  treaty-protected  financial  intermediary  may  be  treated 
as  payments  by  the  U.S.  company  directly  to  the  foreign  parent  of 
the  financial  intermediary  even  though  the  matching  payments  ■ 


^^See,  e.g.,  Commissioner  v.  Court  Holding  Co.,  324  U.S.  331  (1945). 
^^56  T.C.  925  (1971),  acq.  on  another  issue,  1972-2  C.B.  1. 
»6Rev.  Rul.  84-152,  1984-2  C.B.  381;  Rev.  Rul.  84-153,  1984-2  C.B.  383. 
s'^Rev.  Rul.  87-89,  1987-2  C.B.  195. 
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from  the  intermediarv  to  the  parent  are  not  interest  payments,  but 
rather  are  dividends.^® 

Reasons  for  Change 

The  committee  is  concerned  that  taxpayers  may  be  inappropri- 
ately avoiding  U.S.  tax  by  intricately  structuring  financial  trans- 
actions which  utilize  multiple  entities,  where  one  or  more  of  those 
entities  serve  as  a  conduit.  The  committee  believes  that  the  above- 
cited  IRS  rulings  appropriately  ignore  conduit  entities  and  properly 
recharacterize  the  transactions  described  therein.  However,  the 
committee  does  not  intend  that  the  Secretary  be  bound,  in  develop- 
ing regulations,  by  the  standards  on  which  those  rulings  are  based, 
if  the  Secretary  deems  it  necessary  or  appropriate  to  adopt  other 
standards  in  order  to  properly  recharacterize  a  financing  trans- 
action. In  legislating  in  this  area,  it  is  not  the  intent  of  the  commit- 
tee to  cast  a  negative  inference  on  positions  taken  by  the  IRS 
under  present  law. 

By  granting  regulatory  authority  to  provide  detailed  rules  in  this 
complicated  area,  the  committee  seeks  to  bolster  the  Treasury's 
abihty  to  prevent  unwarranted  avoidance  of  tax  through  multiple- 
party  financial  engineering,  as  well  as  to  provide  a  mechanism  for 
issuing  additional  guidance  to  taxpayers  entering  into  financial 
transactions. 

Explanation  of  Provision 

The  bill  authorizes  the  Treasury  Secretary  to  promulgate  regula- 
tions that  set  forth  rules  for  recharacterizing  any  multiple-paii^  fi- 
nancing transaction  as  a  transaction  directly  among  any  two  or 
more  of  such  parties  where  the  Secretary  determines  that  such 
recharacterization  is  appropriate  to  prevent  avoidance  of  any  tax 
imposed  by  the  Internal  Revenue  Code. 

The  committee  intends  that  the  provision  apply  not  solely  to 
back-to-back  loan  transactions,  but  also  to  other  financing  trans- 
actions. For  example,  it  would  be  within  the  proper  scope  of  the 
provision  for  the  Secretary  to  issue  regulations  dealing  with  mul- 
tiple-party transactions  involving  debt  guarantees  or  equity  invest- 
ments. 

Effective  Date 

The  provision  is  effective  on  date  of  enactment. 

D.  Energy  and  Motor  Fuels  Tax  Provisions 

1.  Btu  energy  tax  (sec.  14241  of  the  bill  and  new  sees.  4441- 
4442,  4444-4446,  4448,  4451-4454,  4456-4457,  and  6714  of 
the  Code) 

Present  Law 

No  comprehensive  Federal  energy  tax  is  imposed  under  present 
law.  Specific  Federal  excise  taxes  are  imposed  on  motor  fuels  (gaso- 
line, special  motor  fuels,  and  diesel  fuel)  used  for  highway  trans- 


^8  Tech.  Adv.  Mem.  9133004  (May  3,  1991). 
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portation,  gasoline  and  special  motor  fuels  used  in  motorboats,  die- 
sel  fuel  used  in  trains,  fuels  used  in  inland  waterway  transpor- 
tation, and  aviation  fuels  used  in  noncommercial  aviation.  Excise 
taxes  also  are  imposed  on  coal  from  domestic  mines  and  on  crude 
oil  received  at  domestic  refineries  and  petroleum  products  entered 
into  the  United  States. 

Revenues  from  current  energy-related  excise  taxes  generally  are 
deposited  in  various  trust  funds  to  finance  specific  Federal  public 
works,  environmental,  or  benefit  programs. 

Reasons  for  Change 

The  committee  believes  that  imposition  of  a  broad-based  energy 
tax  will  help  the  United  States  achieve  the  important  goals  of  defi- 
cit reduction  and  energy  conservation.  The  monies  the  energy  tax 
will  raise  are  an  integral  part  of  the  efforts  of  Congress  and  the 
President  to  reduce  the  Federal  deficit. 

In  addition  to  deficit  reduction,  imposition  of  an  energy  tax  will 
foster  several  worthwhile  goals.  First,  the  United  States  is  one  of 
the  developed  world's  most  intensive  energy  consumers.  Most  of  the 
nation's  energy  is  derived  from  non-renewable  resources.  Increas- 
ing the  cost  of  non-renewable  energy  resources  to  individuals  and 
businesses  will  provide  an  economic  incentive  to  conserve  these  ir- 
replaceable resources. 

Second,  the  burning  of  fossil  fuels  contributes  to  atmospheric  pol- 
lution and  increases  the  potential  for  global  warming.  Consumers 
of  fossil  fuels  do  not  directly  bear  the  cost  of  the  environmental 
damage  pollution  creates.  Imposing  an  energy  tax  on  the  consumer 
of  fossil  fuels  will  give  consumers  a  financial  incentive  to  reduce 
energy  use.  The  committee  believes  that  providing  an  economic  in- 
centive to  conserve  on  energy  use,  while  also  providing  an  incentive 
to  use  renewable  resources,  will  lead  to  a  cleaner  environment. 

Third,  the  committee  believes  it  is  particularly  important  to  re- 
duce our  nation's  dependence  on  imported  petroleum  and  that  a 
higher  tax  rate  on  petroleum  will  help  reduce  that  dependence. 

The  committee  believes  it  is  appropriate  to  impose  a  tax  on  im- 
ported high-energy  products  that  is  intended  to  equal  the  tax  that 
would  have  been  imposed  if  the  product  had  been  manufactured  in 
the  United  States. 

The  committee  is  also  concerned  about  the  effects  of  a  tax  on  en- 
ergy on  low-income  taxpayers.  Therefore,  it  has  provided  for  an  in- 
crease in  the  earned  income  tax  credit  elsewhere  in  the  bill  to  off- 
set any  potential  hardship. 

Explanation  of  Provisions 

Overview 

The  bill  imposes  Federal  excise  taxes  on  fossil  fuels  (i.e.,  coal, 
natural  gas,  and  petroleum  products)  (other  than  those  used  to 
generate  electricity),  alcohol  luels  (i.e.,  ethanol  and  methanol  and 
their  ether  derivatives),  and  electricity. 

Tax  rates 

A  base  rate  of  $0,268  per  million  Btu's  is  imposed  on  all  fossil 
fuels.  A  supplemental  tax  of  $0,342  per  million  Btu's  (a  total  rate 
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of  $0,610  per  million  Btu's)  is  imposed  on  all  taxable  petroleum 
products  other  than  heating  oil  used  for  space  heating  of  buildings, 
diesel  fuel  and  gasoline  used  on  a  farm  for  farming  purposes,  and 
liquefied  petroleum  gases  (including  natural  gas  liquids).  Alcohol 
fuels  also  are  taxed  at  a  rate  of  $0,610  per  million  Btu's. 

The  tax  rate  on  electricity  is  calculated  separately  by  each  utility 
(or  other  electricity  seller)  on  a  monthly  basis,  based  upon  the  fuel 
sources  used  by  that  person  to  generate  electricity  in  the  preceding 
month.  When  calculated,  the  rate  is  effective  for  electricity  sold  and 
used  in  the  following  month.  For  electricity  generated  with  fossil 
fuels,  the  tax  is  based  on  the  tax  that  would  have  been  imposed 
on  the  fuel  consumed.  For  electricity  generated  fi"om  hydropower  or 
nuclear  power,  a  per  kilowatt  hour  rate  is  calcxilated  using  a  statu- 
tory efficiency  rate  of  10,335  Btu's  per  kilowatt  hour,  and  the  base 
rate  of  $0,268  per  miUion  Btu's. 

The  stated  tax  rates  will  be  phased  in  at  one-third  of  the  full 
rates  beginning  July  1,  1994,  and  at  two-thirds  of  the  full  rates  be- 
ginning July  1,  1995.  The  full  rates  will  be  effective  beginning  July 
1,  1996. 

On  January  1  of  each  year  beginning  in  1998,  the  tax  rates  on 
all  taxable  energy  sources  will  be  indexed  for  inflation  using  the 
gross  domestic  product  ("GDF*)  deflator. 

Determination  ofBtu  content 

The  actual  measured  Btu  content  of  coal  is  used  to  determine  the 
tax  on  coal. 

For  all  other  fossil  fuels  and  alcohol  fuels,  the  Btu  content  used 
to  determine  the  tax  for  each  type  of  fuel  is  statutorily  specified. 
For  this  piirpose,  each  of  the  taxable  petrolexmi  products  (e.g., 
motor  gasoline,  distillate  fuel  oil)  is  treated  as  a  separate  t3^e  of 
fuel.  For  natural  gas,  the  Treasury  Department  is  authorized  to 
promulgate  regulations  providing  for  the  use  of  actual  Btu  content 
in  calculating  the  tax.  The  Treasury  Department  further  is  author- 
ized to  modify  the  apphcable  Btu  factor  for  any  taxable  product  if 
it  determines  that  the  stated  rate  does  not  properly  reflect  the  Btu 
content  for  that  product. 

Points  of  collection 

The  bill  imposes  the  excise  taxes  at  the  points  indicated  below 
in  the  chain  of  distribution  of  each  taxable  product: 


Product 

Petroleum  products,  alcohol 
fuels  and  liquefied  petrolevun 
gases. 

Natural  gas   

Coal  

Electricity  


Point  of  collection 

Removal  from  registered  termi- 
nal or  refinery  (including  a 
natural  gas  processing  or 
fractionation  plant  and  an  al- 
cohol fuel  plant). 

Removal  from  a  local  distribu- 
tion company  ("LDC")  or 
other  pipeline  to  an  end  user. 

Receipt  by  an  end  user. 

Sale  to  an  end  user. 
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A  back-up  use  tax  is  imposed  on  energy  sources  used  before  the 
points  at  which  tax  otherwise  would  have  been  imposed. 

Liability  and  remittance  of  tax 

The  persons  indicated  below  are  liable  for  payment  and  remit- 
tance of  the  tax: 


Product 

Petroleum  products,  alcohol 
fuels,  and  liquefied  petroleum 
gases. 


Natural  gas: 
Delivered  by  an  LDC 


Removed  directly  from  a  non- 
LDC  pipeline  by  an  ultimate 
user. 
Coal: 

Large  users  ....2...,..,...  

Small  and  residential  users  .... 
Electricity  


Person  liable  and  remittance 

Products  removed  at  a  termi- 
nal— ^position  holder  is  liable 
and  remits  the  tax;  products 
removed  at  a  refinery — ^re- 
finer is  liable  and  remits  the 
tax. 

Ultimate  user  is  primarily  lia- 
ble; LDC  generally  is  sec- 
ondarily liable  and  collects 
and  remits  the  tax. 

Ultimate  user  is  liable;  pipeline 
collects  and  remits  the  tax, 
but  is  not  secondarily  liable. 

End  user  is  liable  and  also  re- 
mits the  tax. 

Ultimate  vendor  is  liable  and 
also  remits  the  tax. 

Ultimate  user  is  primarily  lia- 
ble; seller  generally  is  sec- 
ondarily liable  and  collects 
and  remits  the  tax. 


In  the  case  of  the  use  tax,  the  user  of  the  energy  is  liable  for  and 
remits  the  tax. 

Structure  of  tax 

Rate  structure 

Applicable  rates. — The  Btu  energy  tax  consists  of  two  additive 
rates.  First,  a  base  rate  of  $0,268  per  million  Btu's  is  imposed  on 
all  taxable  fuels.  Second,  a  supplemental  tax  of  $0,342  per  million 
Btu's  (a  total  rate  of  $0,610  per  million  Btu's)  is  imposed  on  all  al- 
cohol fuels  (i.e.,  ethanol,  methanol,  and  their  ether  derivatives)  and 
all  taxable  petroleum  products  other  than:  (a)  heating  oil  (distillate 
fuel  oil  #2  (and  kerosene  when  mixed  with  such  distillate))  used  for 
space  heating  of  buildings,  (b)  gasoline  and  diesel  fuel  used  on  a 
farm  for  farming  purposes,  and  (c)  liquefied  petroleum  gases.  For 
purposes  of  this  calculation,  the  term  'liquefied  petroleum  gases" 
includes  natural  gasoline,  isopentene,  ethane,  ethylene,  propane, 
propylene,  normal  butane,  butylene,  and  isobutane,  whether  pro- 
duced from  a  petroleum  product  or  a  natural  gas  stream  (the  prod- 
ucts being  commonly  referred  to  as  natural  gas  liquids  in  the  latter 
case). 
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The  stated  fossil  fuel  and  alcohol  fiiel  tax  rates  will  be  phased 
in  at  one-third  of  the  full  rates  beginning  July  1,  1994,  and  at  two- 
thirds  of  the  full  rates  beginning  July  1,  1995.  The  full  rates  will 
be  effective  on  July  1,  1996. 

Thus,  from  July  1,  1994,  through  June  30,  1995,  the  base  rate 
is  $0,089  per  million  Btu's  and  the  supplemental  rate  is  $0,114  per 
milHon  Btu's  (for  a  combined  rate  of  $0,203  per  million  Btu's). 
From  July  1,  1995,  through  June  30,  1996,  the  base  rate  is  $0,179 
per  million  Btu's  and  the  supplemental  rate  is  $0,228  per  milhon 
Btu's  (for  a  combined  rate  of  $.407  per  million  Btu's). 

All  electricity  is  subject  to  tax  at  a  weighted  average  rate  based 
on  the  fuel  sources  from  which  the  electricity  is  generated.  There- 
fore, each  person  selling  electricity  to  an  end  user  is  required  to 
calculate  the  tax  rate  for  the  electricity  it  generates  separately 
from  the  tax  rate  applicable  to  other  sellers.  This  calculation,  de- 
scribed in  more  detail  below,  must  be  made  on  a  monthly  basis. 

Inflation  adjustments. — The  applicable  tax  rates  (both  base  and 
supplemental)  are  indexed  annually  for  inflation,  beginning  on  Jan- 
uary 1,  1998.  This  adjustment  is  calculated  by  comparing  the  gross 
domestic  product  (GDP)  deflator  at  June  30th  of  the  preceding  year 
with  the  GDP  deflator  at  June  30,  1996.  All  indexing  adjustments 
will  be  rounded  to  the  nearest  0.1  cent. 

Floor  stocks  ^ojces.— Floor  stocks  taxes  are  imposed  on  taxable 
products  held  for  sale  or  for  use  (other  than  an  exempt  use)  as  a 
fuel  beyond  the  applicable  product's  tax  collection  point  on  July  1, 
1994,  and  on  the  date  of  each  subsequent  rate  change  (including 
each  annual  indexing  change).  The  person  holding  a  taxable  prod- 
uct on  the  date  each  floor  stocks  tax  is  imposed  is  Liable  for  the  tax. 
A  credit  of  up  to  $200  is  provided  to  taxpayers  to  exempt  small 
amounts  of  fuel  from  the  tax.  With  this  credit,  each  taxpayer  may 
offset  up  to  $200  of  the  aggregate  amount  of  floor  stocks  tax  that 
otherwise  would  be  owed  on  the  total  of  all  taxable  fuels  held  on 
the  date  the  floor  stocks  tax  is  imposed.  For  purposes  of  the  floor 
stocks  tax  and  the  credit,  all  members  of  a  controlled  group  (as  de- 
fined in. sec.  52(a)  and  (b))  are  treated  as  a  single  taxpayer.  The 
$200  credit  will  be  apportioned  among  the  members  of  a  controlled 
group  in  accordance  with  Treasury  regulations. 

Petroleum  products  and  alcohol  fuels 

Taxable  products 

As  stated  above,  both  the  base  and  supplemental  rates  apply  to 
most  taxable  refined  petroleum  products  and  to  alcohol  fuels.  The 
term  "taxable  refined  petroleum  product"  includes  aviation  gaso- 
line, motor  gasoline  (including  blending  components  of  gasoline 
other  than  ethanol  or  methanol),  kerosene- type  jet  fuel,  naphtha- 
type  jet  friel,  distillate  fuel  oil,  kerosene,  residual  fuel  oil,  petro- 
leum coke,  butane,  propane,  ethanol,  methanol,  (and  their  ether  de- 
rivatives). The  Treasury  Department  is  authorized  to  add  or  delete 
refrned  petroleum  products  to  or  from  this  list. 

The  statutory  Btu  factors  for  taxable  refined  petrolexmi  products 
are  stated  in  terms  of  equivalence  to  a  barrel  of  oil.  A  barrel  con- 
tains 42  gallons.  The  committee  intends  that,  in  the  case  of  petro- 
leiun  products  subject  to  tax  on  removal  from  a  refinery,  a  tem- 
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perature  adjustment  must  be  made  to  adjust  the  measurement  to 
a  60  degrees  Fahrenheit  equivalent.  In  the  case  of  non-Uquid  prod- 
ucts, such  as  petroleum  coke,  the  Treasury  Department  is  to  de- 
velop a  standard  equivalent  to  a  barrel  of  oil. 

Mixtures  containing  taxable  refined  petroleum  products  are 
taxed  based  upon  the  weighted  average  of  the  applicable  Btu  fac- 
tors for  each  taxable  component  included  in  the  mixture.  Thus, 
heating  oil  consisting  of  a  fifty-fifty  blend  of  distillate  fuel  oil  #2 
and  kerosene  would  be  taxed  at  5.761  Btu.®^  To  ensure  that  any 
appropriate  exemptions  are  realized,  if  any  non-taxable  substances 
(e.g.,  biodiesel)  are  included  in  a  mixture,  the  applicable  Btu  factor 
for  such  substances  is  zero.  However,  if  any  liquefied  petroleum 
gases  not  subject  to  the  supplemental  rate  are  blended  into  gaso- 
line (or  another  refined  petroleum  product  subject  to  the  base  and 
supplemental  rates),  the  entire  blended  product  is  subject  to  the 
supplemental  rate  as  well  as  the  base  rate. 

Points  of  collection 

The  petroleum  tax  generally  is  imposed  at  the  same  collection 
points  as  the  highway  gasoline  tax  is  imposed  under  present  law. 
Thus,  the  majority  of  this  tax  will  be  collected  only  once,  on  re- 
moval of  a  taxable  product  fi'om  a  terminal  (i.e.,  at  the  "terminal 
rack").  In  some  cases,  however,  the  tax  will  be  imposed  prior  to  re- 
moval of  the  product  fi-om  a  terminal  rack.  The  product  will  be 
taxed  upon  removal  fi'om  a  refinery  or  upon  importation  into  the 
United  States  if  the  product  is  not  transferred  in  bulk  to  a  reg- 
istered refinery  or  to  a  registered  terminal.  In  addition,  the  product 
will  be  taxed  before  removal  fi-om  a  terminal  if  it  was  previously 
removed  (from  either  a  refinery  or  another  terminal  without  tax) 
and  is  subsequently  acquired  by  a  person  that  is  not  registered 
with  the  Treasury  Department.  If  a  product  has  been  taxed  prior 
to  removal  fi-om  a  registered  terminal,  tax  is  nevertheless  again 
imposed  on  subsequent  removal  fi-om  a  registered  terminal.  In  that 
case,  the  additional  tax  on  removal  fi-om  the  terminal  is  refimdable 
if  the  person  who  paid  the  additional  tax  estabhshes  to  the  satis- 
faction of  the  Treasiuy  Department  that  prior  tax  has  been  paid. 

For  purposes  of  this  section,  the  term  "refinery**  includes  oil  re- 
fineries, natural  gas  processing  and  fi'actionation  plants  where  tax- 
able products  are  produced,  and  alcohol  fuel  production  facilities.  A 
terminal  may  include  registered  bulk  distribution  facilities  for  any 
taxable  refined  petroleum  product. 

Liability  for  and  remittance  of  tax 

The  person  liable  for  the  tax  is  to  be  determined  in  accordance 
with  the  rules  used  in  determining  liability  imder  the  current  high- 
way gasoline  excise  tax  rules.  Consistent  with  these  rules,  the  com- 
mittee intends  that  the  person  Hable  for  the  Btu  tax  on  a  refined 
petroleum  product  that  is  removed  fi-om  a  terminal  rack  generally 
will  be  the  "position  holder."  A  position  holder  is  defined  as  the 
person  that  holds  the  inventory  position  with  respect  to  the  product 
as  reflected  on  the  records  of  the  terminal  operator  (i.e.,  the  person 
who  has  a  contract  with  the  terminal  operator  for  the  use  of  stor- 


The  applicable  Btu  factor  for  distillate  fuel  oil  #2  is  5.852  and  for  kerosene  is  5.670. 
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age  facilities  and  terminaling  services  at  a  terminal).  The  terminal 
operator  is  jointly  and  severally  liable  for  the  tax  if  the  position 
holder  is  not  registered  with  the  Treasury  Department.  The  termi- 
nal operator  also  is  jointly  and  severally  liable  for  any  unpaid  tax 
if  the  terminal  operator  fails  to  make  any  reports  on  the  removal 
of  petroleum  products  that  are  required  by  the  Treasury  Depart- 
ment. 

If  a  petroleum  product  is  taxed  upon  removal  from  a  refinery  or 
upon  importation  into  the  United  States  (e.g.,  if  the  product  is  not 
transferred  in  bulk  to  a  registered  refinery  or  to  a  registered  termi- 
nal), the  refiner  or  importer  generally  is  liable  for  the  tax.  Simi- 
larly, the  refiner  is  hable  if  product  is  removed  from  a  refinery  by 
a  person  who  is  not  registered  with  the  Treasury  Department. 

Use  tax 

A  use  tax  appHes  to  any  use  of  a  petroleum  product  as  a  fuel  if 
no  prior  tax  has  been  imposed  and  none  of  the  exemptions  from  tax 
(described  below)  apply.  In  such  cases,  the  user  of  the  product  is 
liable  for  and  remits  the  tax.  The  use  tax  is  discussed  more  fully 
below. 

Exemptions 

As  under  the  current  highway  gasoline  tax,  petroleum  products 
that  are  used  for  an  exempt  use  or  a  partially  exempt  use  (i.e.,  on- 
farm  gasoline  exempt  from  the  supplemental  rate)  generally  are 
taxed  on  removal  from  a  registered  terminal,  with  credits  or  re- 
funds being  provided  to  the  exempt  user.  There  are  certain  refined 
petroleum  products  that,  if  destined  for  an  exempt  or  partially  ex- 
empt  use  (e.g.,  feedstocks),  will  not  be  taxed  on  removal  from  the 
terminal  or  refinery. 

In  addition,  heating  oil  to  be  used  for  space  heating  of  buildings 
and  diesel  fuel  to  be  used  on  a  farm  for  farming  purposes  may 
be  removed  without  payment  of  the  supplemental  rate,  if  these 
products  are  indelibly  dyed  in  accordance  with  regulations  to  be 
prescribed  under  the  bill  by  the  Treasury  Department.  These  regu- 
lations may  require  that  dyed  products  also  contain  markers  for 
more  specific  identification  of  the  applicable  exemption  from  tax. 
The  committee  expects  these  regulations  to  be  coordinated  with  the 
regulations  to  be  prescribed  for  the  purpose  of  dyeing  diesel  fuel 
that  is  exempt  from  the  highway  excise  tax. 

The  registrations  that  are  required,  the  records  that  are  to  be 
kept,  and  the  reports  that  are  to  be  made  are  expected  to  be  simi- 
lar for  purposes  of  the  Btu  energy  and  highway  excise  taxes.  In  ad- 
dition, if  the  regulatory  requirements  are  not  met,  the  liability  for 
any  impaid  tax  and  for  any  penalties  is  also  intended  to  be  similar 
for  these  two  taxes.  (The  regulatory  requirements  for  the  dyeing  of 
diesel  fuel  (under  the  current  diesel  motor  fuel  excise  tax)  are  de- 
scribed in  item  II.D.2.,  below.) 


See,  section  6420(c)(l)-(3)  for  the  definition  of  use  on  a  farm  for  farming  purposes. 
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Natural  gas 

Point  of  collection 

Natural  gas  generally  is  taxed  upon  removal  from  a  pipeline  to 
an  end  user  (i.e.,  at  the  retail  level).  The  term  "pipeline"  includes 
a  local  distribution  system  (commonly  referred  to  as  a  local  dis- 
tribution company  or  LDC)  and,  to  the  extent  provided  in  regula- 
tions, gathering  lines  or  field  transmission  systems.  The  committee 
intends  that  the  term  "pipeline"  be  interpreted  to  include  interstate 
pipelines,  intrastate  pipelines,  Hinshaw  pipelines,  and  LDC  pipe- 
lines. 

Natural  gas  removed  by  an  LDC  from  another  pipeline  generally 
is  not  taxed  until  the  gas  is  dehvered  to  an  ultimate  user.  This  rule 
applies  both  in  cases  where  the  LDC  is  removing  natural  gas  for 
resale  to  its  customers  as  well  as  circumstances  where  an  LDC  is 
merely  transporting  natural  gas  owned  by  another  person  for  use 
by  another  person.  Natural  gas  removed  from  a  non-LDC  pipeline 
directly  by  an  end  user  is  taxed  at  the  time  of  removal  from  the 
pipeline. 

Transfers  of  natural  gas  from  one  pipeline  to  another  pipeline  for 
further  transmission  are  not  subject  to  tax  if  both  pipeline  opera- 
tors are  registered  with  the  Treasury  Department.  Similarly,  in  cir- 
cumstances where  natural  gas  is  removed  from  a  pipeline,  placed 
in  bulk  storage,  and  later  re-entered  into  a  pipeline  for  further 
transmission,  no  tax  is  imposed  on  such  transfers  if  both  the  pipe- 
line and  storage  facility  are  registered  with  the  Treasury  Depart- 
ment. 

In  the  case  of  natural  gas  entered  into  an  unregistered  pipeline 
prior  to  a  taxable  removal  from  a  pipeline,  tax  is  imposed  at  the 
time  of  the  transfer  to  the  imregistered  pipeline.  Notwithstanding 
this  tax,  a  second  tax  is  imposed  when  the  natural  gas  is  removed 
from  the  pipeline  for  use  by  an  end  user.  In  such  cases,  a  refund 
will  be  permitted  if  the  end  user  can  prove  that  a  prior  tax  was 
imposed.  (Based  on  highway  gasoline  excise  tax  experience,  the 
committee  anticipates  that  transfers  of  nattiral  gas  to  imregistered 
pipelines  will  be  infrequent.) 

Liability  for  and  remittance  of  tax 

The  end  user  of  natural  gas  is  hable  for  the  tax. 

In  the  case  of  natural  gas  removed  from  an  LDC  by  an  end  user, 
the  LDC  collects  the  tax  and  is  secondarily  liable  for  the  tax  to  the 
extent  that  the  user  does  not  pay  the  tax  to  the  LDC.^^^  These 
rules  apply  regardless  of  whether  the  LDC  is  acting  in  the  capacity 
of  a  seller  or  merely  as  a  transporter.  Secondary  liability  does  not 
apply,  however,  in  the  case  of  users  whose  natural  gas  purchases 
from,  and/or  deUveries  through,  an  individual  LDC  in  the  twelve- 
month period  preceding  the  month  when  dehvery  occurs  had  a 
value  in  excess  of  $3.5  miUion.^^^  For  purposes  of  determining 
whether  this  threshold  is  met,  the  term  *Value"  is  to,  be  determined 


Because  both  the  end  iiser  and  the  LDC  are  liable  for  the  tax  in  such  circumstances,  the 
Treasury  Department  can  seek  to  collect  the  tax  from  either  or  both. 

102  Pqj.  purposes  of  determining  whether  the  $3.5  million  threshold  is  met,  each  member  of 
a  controlled  group  is  treated  as  a  separate  user  or  LDC. 
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in  accordance  with  Treasury  regulations;  the  term  does  not  include 
State  and  local  taxes  and  the  Federal  Btu  tax. 

For  natural  gas  removed  directly  from  a  non-LDC  pipeline  by  an 
end  user,  the  pipeline  operator  collects  the  tax  from  the  user  (but 
is  not  secondarily  liable  for  the  tax). 

In  cases  where  the  secondary  liability  requirement  does  not 
apply  (i.e.,  where  an  LDC  or  other  pipeline  acts  only  as  a  collector 
of  tax),  the  pipeline  operator  is  not  liable  for  the  tax,  and  is  not 
subject  to  any  of  the  Code's  general  penalties  for  non-pa3nnent  of 
tax  or  failure  to  withhold,  if  certain  conditions  are  met.  First,  the 
pipeline  operator  or  LDC  must  exercise  due  diligence  in  attempting 
to  collect  the  tax  no  later  than  30  days  after  the  taxable  event.  If 
payment  is  not  received  by  that  time,  the  pipeline  operator  or  LDC 
must  notify  the  Treasury  Department  of  the  non-pa3rment  of  tax 
within  15  days  after  the  close  of  the  month  during  which  the  30- 
day  period  expires. 

Use  tax  ^  r      V     ;  i 

A  use  tax  applies  to  any  use  of  natural  gas  as  a  ftiel  if  no  prior 
tax  has  been  imposed  and  none  of  the  exemptions  from  tax  (de- 
scribed below)  apply.  In  such  cases,  the  user  of  the  natural  gas  is 
Uable  for  and  remits  the  tax. 

Exemptions 

Natural  gas  removed  from  a  pipeline  for  the  following  uses  is  not 
subject  to  tax  if  the  recipient  is  registered  with  the  Treasury  De- 
partment: (1)  use  in  the  generation  of  electriciiy;  (2)  use  as  a  feed- 
stock; or,  (3)  use  in  enhanced  heavy  oil  recovery.  In  addition,  a  per- 
son who  recovers  methane  from  biomass  or  coal  mining  operations 
is  permitted  a  refund  if  such  methane  is  entered  into  a  pipeline, 
or  an  exemption  from  the  use  tax  if  such  methane  is  consumed  be- 
fore entry  to  a  pipeline.  Natural  gas  used  on  the  premises  where 
produced  is  exempt  from  tax  without  the  need  for  registration. 
These  exemptions  are  described  in  further  detail  below. 

Coal 

Point  of  collection 

Coal,  other  than  coal  used  by  a  registered  person  for  the  genera- 
tion of  electricity,  generally  is  taxed  upon  receipt  at  any  facility 
(including  a  residential  facility)  in  the  United  States  for  use  as  a 
ftiel.  The  committee  understands  that  the  amount  of  coal  used  for 
purposes  other  than  electric  generation  is  relatively  small;  there- 
fore, this  tax  will  be  of  limited  application. 

All  types  of  coal  (including  lignite,  anthracite,  bituminous,  sub- 
bituminous,  and  waste  coal)  are  subject  to  tax.  The  committee  un- 
derstands that  \mder  current  industry  practices,  the  Btu  content  of 
coal  generally  is  measured  on  receipt  at  an  industrial  customer  fa- 


In  determining  when  coal  has  been  "received"  for  purposes  of  this  provision,  any  coal  deliv- 
ered to  a  person  who  will  use  the  coal  in  the  geographic  proximity  of  the  location  where  it  is 
delivered  is  considered  to  have  been  received  by  that  person  at  the  facility  where  it  will  be  used. 
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cility.i°^  Tax  is  imposed  based  upon  the  measured  amount  of  Btu's 
of  coal  received  at  the  faciUty. 

Liability  for  and  remittance  of  tax 

The  operator  of  a  facility  receiving  coal  generally  is  liable  for  the 
tax.  In  the  case  of  coal  received  at  a  residential  faciKty,  however, 
the  ultimate  vendor  is  liable  for  the  tax.  The  term  "residential  fa- 
cility' means  any  building  which  includes  one  or  more  dwelling 
units  used  for  residential  purposes  other  than  on  a  transient  basis. 

The  ultimate  vendor  of  coal  to  a  small  (nonresidential)  facility 
similarly  is  liable  for  the  tax.  A  "small  facility**  is  defined  as  one 
which  received  fewer  than  1,000  tons  of  coal  during  the  preceding 
calendar  year.  If  the  operator  of  such  a  facility  submits  to  its  co^ 
vendor  a  certificate  stating  that  the  facility  received  fewer  than 
1,000  tons  of  coal  during  the  preceding  calendar  year,  the  vendor 
is  liable  for  the  tax  (rather  than  the  operator  of  the  facility).  The 
owner  or  operator  of  a  facility  which  does  not  so  certify,  however, 
is  liable  for  the  tax  imposed. 

Exemptions 

Coal  received  at  a  facility  for  an  exempt  use  is  not  subject  to  tax 
if  the  recipient  is  registered  with  the  Treasury  Department.  Ex- 
emptions are  described  in  more  detail  below. 

Electricity 

Points  of  collection 

All  electricity  used  in  the  United  States  is  taxed  at  the  retail 
level  (i.e.,  upon  sale     an  end  user). 

Liability  for  and  remittance  of  tax 

The  end  user  is  Hable  for  the  tax.  The  person  selling  electricity 
to  the  end  user  (generally,  a  utility),  collects  the  tax  and  generally 
is  secondarily  Uable  for  tiie  tax  to  the  extent  that  the  user  fails  to 
pay  it.^^^  The  secondary  liability  requirement  does  not  apply  to 
sellers  in  the  case  of  customers  whose  electricity  purchases  from 
the  same  seller  during  the  twelve  months  preceding  the  month 
when  the  sale  occurs  exceed  $3.5  million. For  purposes  of  deter- 
mining whether  this  threshold  has  been  met,  State  and  local  taxes 
and  the  Federal  Btu  tax  paid  on  electricity  purchases  are  not  in- 
cluded. 

Computation  of  tax 

The  tax  rate  is  determined  by  each  seller  based  upon  the  energy 
sources  used  by  that  seller  to  generate  electricity.  Tax  rates  are 
computed  separately  for  each  electric  generation  facility  on  a 
monthly  basis  using  a  "look  back**  method.  No  later  than  the  last 
day  of  each  montih,  the  operator  of  every  generation  facility  must 


^'^^In  the  case  of  coal  delivered  to  small  and  residential  users,  unless  the  Treasury  Depart- 
ment by  regulation  provides  otherwise,  the  committee  intends  ttist  the  national  average  Btu 
content  of  coal  be  applied  if  the  actual  Btu  content  of  the  coal  delivered  is  not  known. 

In  such  cases,  the  Treasury  Department  may  seek  collection  from  either  the  seller  or  the 
end  user. 

^^In  determining  whether  the  $3.5  million  threshold  is  met,  each  member  of  a  controlled 
group  (of  the  buyer  or  seller)  is  treated  as  a  separate  entity. 


739 


calculate  a  tax  rate  per  kilowatt  hour  based  upon  the  electricity  in- 
puts used  in  the  preceding  month.  The  resulting  tax  rate  per  kilo- 
watt hour  is  applied  to  all  electricity  sold  by  the  facility  in  the  suc- 
ceeding month  (i.e.,  the  tax  rates  applied  in  May  will  be  based  on 
the  electricity  inputs  used  by  the  seller  in  March). 

The  committee  intends  that  the  applicable  monthly  Btu  rate  for 
any  customer  will  be  the  rate  in  effect  for  the  month  in  which  the 
bill  is  rendered,  provided  that  the  period  covered  by  the  bill  does 
not  exceed  31  days.  For  bills  covering  electricity  sold  during  a 
longer  period,  applicable  monthly  Btu  rates  must  be  prorated  based 
on  monthly  (i.e.,  maximum  31-day)  periods,  unless  the  Treasury 
Department  provides  otherwise  by  regulation. 

For  electricity  generated  with  fossil  fuels,  the  computation  of  the 
tax  rate  generally  is  as  follows.  Each  month,  the  operator  of  the 
generating  facility  reviews  the  amoimt  of  fossil  fuel  inputs  used  in 
the  preceding  month,  and  calculates  the  amount  of  Btu  tax  which 
would  have  been  paid  on  those  inputs  if  their  use  had  been  a  tax- 
able event,  applying  the  applicable  tax  rate  for  the  month  in  which 
the  tax  actually  will  be  imposed.  (This  amount  is  referred  to  as  the 
"deemed  Btu  tax.")  The  resulting  amount  of  deemed  Btu  tax  is  then 
divided  by  the  total  number  of  kilowatt  hours  produced  by  the  facil- 
ity in  the  month  to  determine  a  tax  rate  per  kilowatt  hour.  That 
rate  is  then  applied  to  all  electricity  sold  by  the  facility  in  the  sub- 
sequent month. 

For  electricity  generated  from  hydropower  or  nuclear  power,  a 
statutory  efficiency  rate  presumes  that  10,335  Btu's  of  energy  are 
utilized  to  produce  each  kilowatt  hour  of  electricity.  The  base  rate 
of  tax  per  million  Btu*s  (for  the  month  in  which  the  tax  actually 
will  be  imposed)  is  applied  to  this  statutory  efficiency  rate  to  deter- 
mine a  rate  per  kilowatt  hour.  That  rate  is  then  applied  to  all  elec- 
tricity sold  by  that  facility  in  the  subsequent  month. ^^"^ 

Electricity  generated  from  pumped  storage  is  deemed  to  have  the 
deemed  Btu  tax  of  the  fuels  (or  hydropower  or  nuclear  power)  used 
in  generating  the  electricity  associated  with  the  pumped  storage 
operation. 

For  persons  selling  electricity  generated  from  more  than  one 
source,  a  weighted  average  tax  rate  per  kilowatt  hour  for  the  per- 
son's entire  electric  system  must  be  calculated  based  upon  the  tax 
rate  per  kilowatt  hour  calculated  for  each  source  using  the  proce- 
dures described  above. 

As  described  more  fully  below  under  exemptions,  electricity  gen- 
erated from  a  qualified  renewable  source  is  not  subject  to  tax.  An 
electricity  seller  receiving  electricity  generated  using  renewable 
sources  must  include  the  number  of  kilowatt  hours  produced  from 
renewable  sources  in  calculating  the  weighted  average  tax  rate  for 
its  system  as  described  above.  To  ensure  realization  of  the  benefit 
of  the  exemption,  the  deemed  Btu  tax  on  the  generation  of  elec- 
tricity from  renewable  sources  is  zero. 

For  purposes  of  this  provision,  the  term  "renewable  sources"  is 
defined  as  solar,  wind,  or  geothermal  energy,  biomass,  mimicipal 
sohd  waste,  and  tires.  The  term  'TDiomass"  includes  wood  waste. 


^^'^This  tax  rate  per  kilowatt  hoiir  is  calculated  as  follows:  10,335  Btu's  multiplied  by  the  base 
rate  divided  by  1  million  Btu's. 
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sugar  cane  waste,  and,  to  the  extent  provided  in  regulations,  any 
other  material  that  is  derived  from  Uving  matter  and  used  as  a 
fuel.  The  term  **biomass"  does  not  include  otherwise  taxable  prod- 
ucts. 

Concerns  regarding  the  impact  of  the  Btu  tax  on  the  recycling  in- 
dustry have  been  raised  witii  the  committee.  In  accordance  with 
the  environmental  objectives  of  the  energy  tax,  the  committee  does 
not  intend  to  disadvantage  the  recycling  of,  e.g.,  paper  relative  to 
the  manufacture  of  virgin  paper.  Ilie  committee  is  concerned  that 
the  biomass  exemption  may  create  an  incentive  to  use  paper  as  a 
fuel  source  instead  of  as  a  raw  material  for  recycling.  The  commit- 
tee intends  that  the  Treasiuy  Department  will  evaluate  the  impact 
on  recyclers  resulting  from  the  exemption  of  paper-derived  fuel.  If 
a  serious  disruption  of  supply  to  paper  recyclers  is  discovered,  the 
Treasury  Department  is  to  report  that  fact  to  the  committee. 

Purchased  and  imported  electricity 

If  electricity  is  suppHed  to  someone  other  than  an  end  user  (e.g., 
sales  from  one  utiHty  to  another  or  from  an  independent  power  pro- 
ducer to  a  utihty),  each  suppher  must  certify  to  the  recipient  the 
supplier's  applicable  weighted  average  rate  per  kilowatt  hour  sup- 
plied, as  calculated  above.  The  recipient  then  utilizes  that  rate  to 
calculate  its  own  weighted  average  rate  based  upon  all  of  its  elec- 
tricity inputs. 

Imported  electricity  is  presumed  to  have  been  generated  with  hy- 
dropower  and  will  be  taxed  at  that  rate  imless  the  importer  proves 
to  the  satisfaction  of  the  Treasury  Department  that  the  electricity 
in  fact  was  generated  from  another  energy  source. 

In  the  case  of  electricity  pooling  arrangements  (where  electricity 
generated  from  many  sources  is  entered  into  a  common  pool,  and 
from  there  is  suppUed  to  many  other  persons),  a  monthly  weighted 
average  rate  must  be  calculated  for  the  pool  based  upon  the 
weighted  average  rates  calculated  by  each  person  supplying  elec- 
tricity into  the  pool.  The  weighted  average  rate  calculated  for  the 
pool  must  then  be  supphed  to  all  persons  receiving  electricity  from 
the  pool.  All  electricity  removed  from  the  pool  in  a  given  month  will 
have  the  same  computed  weighted  average  tax  rate  applied  to  it. 

A  seller  who  fails  to  certify  accurately  the  weighted  average  rate 
in  any  case  where  it  is  required  is  Hable  for  a  penalty  tax.  The  pen- 
alty tax  so  imposed  is  in  addition  to  the  Btu  tax  imposed  on  the 
sale  of  such  electricity  to  an  end  user.  The  tax  is  equal  to  the  tax 
that  would  be  imposed  on  such  electricity  under  the  above-de- 
scribed computation  method  using  the  petroleum  rate  of  $0,610  per 
million  Btu's  and  an  assumed  efficiency  of  10,335  Btu's  per  kilo- 
watt hour  generated.  The  purchaser  of  such  electricity  is  required 
to  use  the  same  rate  in  calculating  its  deemed  Btu  tax. 

Use  tax 

The  bill  also  imposes  for  a  use  tax  on  any  electricity  used  in  the 
United  States  if  no  prior  tax  has  been  imposed.  The  committee  vin- 
derstands  that  this  use  tax  will  apply  primarily  in  the  context  of 
facilities  which  generate  electricity  for  consimiption  without  sale. 
For  example,  the  use  tax  is  expected  to  apply  to  electricity  gen- 
erated at  a  refinery  or  other  industrial  facility  for  use  in  the  facil- 
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ity.  The  bill  authorizes  the  Treasury  Department  to  exempt  de 
minimis  self-generators  of  electricity  from  the  use  tax. 

Registration  requirements 

The  bill  includes  broad  regulatory  authority  for  the  Treasury  De- 
partment to  require  all  persons  owning,  transporting,  or  otherwise 
controlling  any  taxable  energy  source  before  payment  of  tax  to  reg- 
ister as  a  condition  of  receiving  the  energy  source  without  payment 
of  tax.  These  persons  may  include,  inter  alia,  all  petroleum  refin- 
ery, pipeline,  and  terminal  operators;  natural  gas  pipeline  opera- 
tors and  LDCs;  shippers  and  owners  of  petroleum  products  held  in 
pipelines  and  terminals  and  other  storage  facihties;  electric  utihties 
and  non-utility  generators  of  electricity;  and  vendors  of  coal. 

The  committee  further  understands  that  all  persons  purchasing 
otherwise  taxable  products  for  an  exempt  use  (e.g.,  for  a  feedstock 
use)  may  be  required  to  register  with  the  Treasury  Department 
and  certify  to  the  Treasury  the  basis  and  extent  of  the  exemption 
claimed.  As  described  more  fully  below,  sales  without  payment  of 
tax  are  to  be  limited  to  persons  receiving  the  product  destined  for 
exempt  use  directly  at  the  point  at  which  tax  otherwise  would  be 
collected.  For  example,  the  committee  does  not  intend  that  petro- 
leum products  may  be  removed  from  any  registered  terminal  with- 
out pajonent  of  tax  for  subsequent  transfer  to  a  third  party  for  ex- 
empt use.^^® 

In  implementing  this  registration  authority,  the  committee  in- 
tends that  the  Treasury  Department  will  adopt  standards  similar 
to  those  currently  in  effect  under  the  highway  gasoline  excise  tax, 
whereby  registered  parties  must,  among  other  things,  establish  the 
existence  of  a  business  operation  and  provide  proof  of  financial  re- 
sponsibility and  payment  of  other  apphcable  Federal  taxes. 

Use  tax 

As  stated  under  the  descriptions  of  the  various  taxes  and  exemp- 
tions, unless  specifically  provided  otherwise,  a  use  tax  is  imposed 
on  any  use  of  taxable  products  (including  crude  oil)  as  a  fuel  or  in 
the  manufacture  or  production  of  any  fuel  in  the  United  States,  if 
no  prior  tax  was  imposed  on  such  fuel.  The  use  tax  applies,  for  ex- 
ample, to  natural  gas  consumed  (including  pipeline  loss)  in  a  pipe- 
line (including  distribution  pipelines).  The  user  of  the  fuel  is  liable 
for  the  tax. 

The  use  tax  generally  will  apply  to  the  fuel  use  of  products  that 
have  not  reached  the  point  at  which  tax  normally  is  imposed,  or 
to  non-exempt  uses  of  products  purchased  under  a  claim  of  exemp- 
tion. The  committee  is  aware,  however,  that  certain  manufacturers 
bum  waste  products,  such  as  industrial  solvents  and  certain  used 
petroleimi  products.  The  use  tax  is  not  intended  to  apply  to  any 
previously-taxed  product  that  is  so  burned.  Any  used  product  which 
would  have  been  taxed  under  the  bill  if  it  had  been  burned  as  a 
fuel  when  new,  however,  will  be  taxed  under  the  use  tax  if  the  used 
product  is  burned  as  a  fuel  and  no  prior  tax  has  been  paid  on  its 
use  (because  it  originally  was  sold  without  payment  of  tax  pxirsu- 


In  such  cases,  exemptions  will  be  accomplished  by  refunds  of  tax  previously  paid. 
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ant  to  a  claim  of  exemption,  such  as  the  petrochemical  feedstock 
exemption). 

Exemptions 

In  general 

Sales  of  otherwise  taxable  products  may  be  made  without  pay- 
ment of  tax  for  the  following  uses,  provided  that  the  purchaser  has 
registered  with  the  Treasiuy  Department  imder  the  registration 
procedures  described  above.  An  unregistered  person  using  taxable 
products  for  the  following  uses  must  pay  tax  on  purchases  of  all 
taxable  products,  but  is  permitted  a  refimd  to  the  extent  that  the 
product  is  used  in  an  exempt  use.^*^® 

Exports 

All  exports  of  taxable  energy  sources  are  exempt  from  the  Btu 
energy  tax.  Products  exported  directly  from  the  point  of  collection 
for  the  applicable  product's  tax  may  be  exported  without  pa3maent 
of  tax.  In  other  cases,  this  exemption  is  accompUshed  by  means  of 
a  refund  following  pa3nnent  of  tax. 

Feedstock  (i.e.,  nonfuel)  use 

Fossil  fuels. — ^A  feedstock  exemption  is  provided  for  use  of  other- 
wise taxable  refined  petroleimi  products,  natural  gas,  and  coal  used 
as  a  raw  material  in  the  production  or  manufacture  of  a  nonfuel 
good.  This  feedstock  exemption  reflects  the  fact  that  the  chemical 
composition  of  the  final  product  incorporates  the  hydrocarbons  con- 
tained in  the  fossil  fiiel  inputs.  The  exemption  is  limited  to  the  Btu 
content  of  any  such  fossil  ftiel  product  attributable  to  hydrocarbon 
molecules  which  become  molecules  of  the  manufactured  product. 

In  the  case  of  production  processes  giving  rise  to  heat  or  other 
byproducts  (e.g.,  gases),  whether  used  or  dissipated,  the  portion  of 
inputs  attributable  to  such  heat  or  other  byproducts  does  not  qual- 
ify for  the  feedstock  exemption.  The  feedstock  exemption  is  limited 
to  the  fraction  of  the  total  input  Btu*s  that  are  incorporated  into 
the  manufactiired  good  (i.e.,  it  is  determined  net  of  input  Btu's  at- 
tributable to  the  byproducts  or  heat  generated). 

The  feedstock  exemption  is  to  be  administered  through  transfers 
without  pa3nnent  of  tax  or  refunds  of  previously  paid  tax.  Persons 
receiving  otherwise  taxable  products  directly  from  the  point  at 
which  tax  otherwise  would  be  paid,  may,  if  registered  with  the 
Treasury  Department,  receive  products  for  feedstock  use  without 
pa3ncnent  of  tax.  For  example,  a  registered  petrochemical  plant  re- 
ceiving natural  gas  directly  from  a  transmission  pipeline  would  pay 
tax  upon  the  removal  of  ttie  gas  from  the  pipeline  only  to  the  ex- 
tent of  its  nonfeedstock  use."^  On  the  other  hand,  if  a  plastics 
manufacturer  purchased  petrochemical  products  for  feedstock  use 
from  a  wholes^e  distributor  (after  the  terminal  rack),  the  manufac- 
turer must  apply  for  a  refund  of  tax  previously  paid  by  the  whole- 
sale distributor  on  removal  of  the  product  from  the  terminal. 


Similarly,  a  use  tax  is  imposed  on  the  suiMequent  fuel  use  of  any  product  purchased  with- 
out payment  of  tax  under  a  claim  of  exemption. 

^^^Tlie  committee  intends  that  the  percentage  of  such  use  may  be  reviewed  by  the  Treasury 
Department  as  a  condition  of  granting  registration  for  purchases  without  payment  of  tax. 
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Electricity, — In  certain  cases,  electricity  may  be  utilized  as  a 
feedstock  in  a  manner  similar  to  fossil  fuels.  The  bill  includes  an 
exemption  parallel  to  the  fossil  fuel  exemption  for  this  feedstock 
use.  This  exemption  applies  where  electrolytic  processes  utilize 
electricity  to  provide  a  flow  of  electrons  which  bond  with  certain 
ions  in  the  production  process.  The  exemption  is  limited  to  elec- 
tricity which  acts  as  an  electron  donor.  As  with  fossil  fuels,  to  the 
extent  the  electricity  is  used  as  a  source  of  heat,  as  a  source  of  en- 
ergy used  in  a  chemical  reaction,  or  is  lost  due  to  inefficiencies  in 
conductors  or  other  sources,  no  exemption  is  allowed. 

The  committee  understands  that  electrolytic  processes  are  uti- 
lized in  the  production  of  aluminum,  chlor-alkali  products,  copper, 
magnesiiim,  sodium,  zinc,  and  other  products.  TTie  committee  is 
aware  that  certain  products  are  produced  using  both  electrolytic 
and  other  processes.  The  exemption  applies  only  to  electricity  used 
in  the  electroljiic  production  process. 

For  electricity  used  in  electrol3rtic  production  processes,  the  feed- 
stock exemption  is  intended  to  reflect  only  the  electrical  energy  em- 
bedded in  the  final  product.  For  example,  in  the  case  of  aluminum 
smelting,  the  committee  imderstands  that  approximately  50  per- 
cent of  the  direct  current  electricity  provided  as  an  input  to  the 
electrolytic  cell  is  retained  as  potential  energy  in  the  final  product 
(al\imin\im)  which  has  a  greater  potential  energy  than  the  raw  ma- 
terial (aluminiim  oxide).  The  remaining  energy  from  the  direct  cur- 
rent electricity  is  lost  through  inefficiencies  in  conducting  the  cur- 
rent into  the  electrolj^ic  cell,  through  heat  generated  by  resistance 
to  the  flow  of  electric  current  and  used  to  keep  the  electrolytic  cell 
temperature  at  a  level  sufficient  to  facilitate  the  production  proc- 
ess, through  energy  used  to  split  molecules  of  the  raw  materials 
into  component  atoms,  and  through  energy  used  to  bind  carbon  and 
oxygen  atoms  into  carbon  dioxide  molecules. 

The  committee  expects  that  Treasury  Department  regulations 
will  define  the  scope  of  the  electricity  feedstock  exemption  for  prod- 
ucts produced  in  other  electrolytic  processes  in  a  manner  analogous 
to  that  described  for  aluminum  (with  percentage  exemptions  deter- 
mined by  the  energy  embedded  in  the  final  product  under  the  pre- 
dominant electroljrtic  production  process  for  that  product  used  in 
the  United  States). 

As  with  the  exemption  for  fossil  fuel  feedstocks,  registered  per- 
sons using  electricity  as  a  feedstock  may  purchase  the  portion  of 
the  electricity  used  as  a  feedstock  without  payment  of  tax. 

Production  of  coke  for  steel 

Coal  used  to  produce  coke  for  use  in  steelmaking  is  partially  ex- 
empt from  tax.  In  accordance  with  the  general  rules  for  taxing  coal, 
all  coal  received  at  an  industrial  facility  is  taxed  upon  receipt.  A 
person  using  coal  to  produce  coke  for  ore  reduction,  however,  is 
permitted  a  refund  equal  to  the  base  rate  for  each  million  Btu's  of 
the  actual  Btu  content  of  the  coke  produced.  The  committee  intends 
through  this  tax  and  refund  structure  to  tax  the  amount  of  energy 
used  in  processing  coal  into  coke. 
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Production  of  calcined  coke 

Petroleum  products  used  to  produce  calcined  coke  are  partially 
exempt  from  both  the  base  and  supplemental  rates  of  tax.  Such  pe- 
troleum products  are  taxed  in  accordance  with  the  rules  generally 
applicable  to  the  taxation  of  petroleum  products.  A  person  using 
the  products  to  produce  calcined  coke,  however,  is  permitted  a  re- 
fimd  equal  to  the  tax  attributable  to  the  actual  Btu  content  of  the 
coke  produced.  The  committee  intends  through  this  tax  and  refund 
structure  to  tax  the  amount  of  energy  used  in  processing  petroleum 
products  into  calcined  coke. 

Heating  oil 

Distillate  fuel  oil  #2  (including  such  oil  mixed  with  kerosene) 
used  for  space  heating  of  buildmgs  is  exempt  from  the  supple- 
mental rate  on  petroleum  products. 

This  exemption  is  accomplished  by  means  of  transfers  without 
payment  of  tax,  provided  that  dyeing  requirements  imposed  under 
the  bill  are  satisfied.  If  the  dyeing  requirements  are  not  satisfied, 
tax  will  be  imposed  upon  the  removal  of  such  fuel  from  a  terminal, 
and  refunds  will  be  allowed  to  vendors  upon  proof  that  the  benefit 
of  the  exemption  has  accrued  to  the  end  users  of  the  fuel. 

The  committee  imderstands  that  certain  industrial  users  of  dis- 
tillate fuel  oil  may  use  this  fuel  both  for  heating  and  for  other  proc- 
ess applications  (e.g.,  fiiel  to  power  machinery).  Such  users  may 
purchase  dyed  fuel  (without  payment  of  tax)  only  to  the  extent  that 
the  fuel  will  be  used  for  heating  purposes. 

Farm  use 

The  bill  exempts  diesel  fuel  and  gasoline  used  on  farms  for  farm- 
ing purposes,  as  defined  imder  section  6420,  from  the  supplemental 
rate  on  refined  petroleimi  products. 

In  the  case  of  diesel  fuel,  this  exemption  will  be  accomplished  by 
either  (1)  transfers  without  pa3mient  of  tax  if  the  dyeing  require- 
ments imposed  imder  the  bill  are  satisfied  or  (2)  refunds  to  farmers 
in  the  case  of  tax-paid  fuel  used  in  a  partially  exempt  use.  The  ex- 
emption for  on-farm  use  of  gasoline  is  accomplished  by  means  of  re- 
funds to  farmers.  For  both  fuels,  appHcable  energy  tax  refunds  are 
aggregated  with  and  subject  to  the  riiles  that  apply  to  the  farm  use 
exemptions  from  the  highway  diesel  fuel  and  gasoline  excise  taxes. 

-    Fossil  fuels  used  in  the  generation  of  electricity 

Fossil  fuels  (i.e.,  coal,  natural  gas,  and  refined  petroleum  prod- 
ucts) used  in  the  generation  of  electricity  are  exempt  from  the  en- 
ergy tax,  and  registered  generators  of  electricity  may  purchase 
these  fuels  without  pa3mient  of  tax.  If  such  non-tax-paid  fuels  are 
burned  to  produce  steam  in  addition  to  electricity,  a  use  tax  is  im- 
posed on  the  portion  of  fossil  fuel  inputs  used  to  generate  such 
steam. The  use  tax  does  not  apply  to  the  fossil  fuels  used  to 
produce  steam  which  is  used  for  any  purpose  for  which  direct  fuel 
inputs  would  be  exempt. 


^^^The  relative  portions  are  determined  on  the  basis  of  the  proportionate  Btu  content  of  the 
electricity  and  steam  produced  with  the  fiiels. 
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As  with  many  other  exempt  uses,  fuels  received  by  unregistered 
generators  of  electricity  are  taxed  when  the  fuels  pass  the  gen- 
erally established  points  of  collection.  Refunds  of  tax  are  provided 
to  these  persons  for  tax  paid  on  fuel  subsequently  used  to  generate 
electricity. 

Fuels  used  in  the  production  of  taxable  energy  products 

Four  exemptions  are  provided  for  uses  of  otherwise  taxable  en- 
ergy products  in  the  production  of  other  such  products.  First,  an 
exemption  from  the  use  tax  on  petroleum  products  and  natiiral  gas 
is  permitted  for  crude  oil  and  natural  gas  used  for  producing  crude 
oil  or  natural  gas  on  the  production  premises.  Petroleum  products 
are  treated  as  used  on  the  premises  if  the  use  occurs  before  entry 
at  the  lease  automatic  custody  transfer  point  (or  its  manual  equiva- 
lent). NatTiral  gas  is  similarly  treated  if  it  is  used  before  entry  into 
an  interstate  or  intrastate  transmission  pipeline. 

Because  this  exemption  is  limited  to  the  use  tax  on  petroleum 
products  and  natural  gas,  electricity  consumed  on  the  production 
premises  (whether  or  not  produced  thereon)  is  subject  to  the  elec- 
tricity tax.  Similarly,  fuels  purchased  from  off  the  premises  (or  re- 
fined off  the  premises  and  returned  to  the  premises)  and  used 
thereon,  are  taxable. 

Second,  crude  oil  or  other  petroleum  products  (including  refinery 
gas  produced  in  the  refining  process)  used  at  an  oil  refinery,  natu- 
ral gas  used  at  a  natxiral  gas  processing  or  fractionation  plant,  and 
ethanol  used  at  an  ethanol  production  facility  are  not  subject  to  the 
use  tax  on  petroleum  products  or  natural  gas.  As  with  the  exemp- 
tion for  "on  premises"  use,  this  exemption  does  not  extend  to  elec- 
tricity or  to  products  acquired  for  use  as  a  fuel  at  these  plants  (e.g., 
natural  gas  received  at  and  used  in  a  refinery). 

Third,  natural  gas  or  coal  used  in  qualified  enhanced  oil  recovery 
projects  for  the  recovery  of  heavy  oil  is  exempt  from  the  energy  tax. 
For  this  purpose,  enhanced  oil  recovery  projects  are  projects  which 
involve  the  apphcation  (in  accordance  with  sound  engineering  prin- 
ciples) of  one  or  more  tertiary  recovery  methods  as  described  in  sec- 
tion 193(b)(3).  "Heavy  oil"  is  defined  as  oil  having  a  weighted  aver- 
age gravity  of  20  degrees  API  or  less  (corrected  to  60  degrees  Fahr- 
enheit). 

Fourth,  coal  received  at  a  facility,  or  petroleum  products  removed 
from  a  terminal,  for  use  in  the  manufacture  or  production  of  syn- 
thetic natural  gas  is  exempt  from  the  energy  tax.  The  Treasury  De- 
partment is  authorized  to  promulgate  regulations  to  provide  for  the 
exemption  of  coal  or  refined  petroleiim  products  used  in  the  manu- 
factiire  or  production  of  other  synthetic  fuels  as  well. 

Other  exemptions 

International  commercial  transportation. — ^A  vendor  of  ship  fuel 
(both  petroleum  products  and  coal)  or  jet  fuel  sold  for  use  or  used 
in  international  commercial  transportation  is  permitted  a  refund 
equal  to  the  amount  of  the  energy  excise  tax  imposed  on  such  fuel. 
For  this  purpose,  "commercial  transportation"  means  transpor- 
tation by  aircraft  or  vessels  in  the  trade  or  business  of  transporting 
persons  or  property  for  hire.  To  be  "international,"  a  vessel  must 
actually  be  engaged  in  foreign  trade  or  trade  between  the  United 
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States  and  any  of  its  possessions,  or  an  aircraft  must  be  transport- 
ing persons  or  property  from  a  point  within  the  United  States  to 
a  point  outside  the  United  States  and  outside  the  225-mile  zone  of 
Canada  and  Mexico  (as  defined  under  section  4262(c)(2)). 

In  the  case  of  airline  flights  which  make  several  stops  within  the 
United  States  before  leaving  for  a  point  outside  the  United  States, 
only  the  fuel  used  in  the  flight  segment  from  the  last  point  within 
the  United  States  to  a  point  outside  the  United  States  (and  outside 
the  225-mile  zone)  is  exempt  from  tax.  For  example,  if  an  airline 
flight  originates  in  New  York,  stops  in  Los  Angeles,  and  continues 
on  to  Tokyo,  the  only  ftiel  exempt  from  tax  is  the  fuel  used  in  the 
flight  segment  from  Los  Angeles  to  Tokyo. 

Methane  recovered  from  biomass  or  coal  mining. — Methane  recov- 
ered from  biomass  or  in  conjunction  with  room  and  pillar  or  long 
wall  coal  mining  operations  is  exempt  from  tax.  The  committee  in- 
tends that  this  exemption  apply  only  to  underground  (as  opposed 
to  surface)  mines.  If  such  methane  is  entered  into  a  transmission 
pipeline,  the  exemption  is  administered  by  granting  a  refund  to  the 
person  entering  the  methane  into  the  pipeline.  The  amount  of  the 
refund  is  equal  to  the  amoimt  of  tax  which  would  be  imposed  on 
the  methane  if  the  entry  of  methane  into  a  pipeHne  were  a  taxable 
event.  Upon  removal  from  the  pipeline,  the  methane  is  taxed  in  ac- 
cordance with  the  general  rules  relating  to  the  taxation  of  natural 
gas. 

A  person  recovering  methane  from  a  coal  mine  before  under- 
ground mining  operations  commence  qualifies  for  the  refund  de- 
scribed above,  but  if  mining  operations  do  not  commence  within  ten 
years  after  the  methane  is  recovered,  all  prior  refunds  will  be  re- 
captured (with  interest),  and  no  additional  refunds  will  be  paid 
imtil  actual  underground  mining  commences.  Refunds  also  are  re- 
captured if  the  mine  is  sold  before  mining  operations  begin. 

Tax  on  high-energy  products 

The  bill  imposes  an  imputed  Btu  tax  on  certain  imported  prod- 
ucts that  contain  significant  levels  of  direct  energy  inputs  that 
would  be  taxable  if  the  products  were  manufactured  in  the  United 
States.  This  tax  is  intended  to  equal  the  tax  that  would  be  imposed 
on  the  energy  inputs  if  the  manufacturing  had  occurred  in  the 
United  States. 

The  imputed  Btu  tax  is  imposed  only  on  imported  products  which 
the  Treasury  Department  lists  as  being  "energy  intensive."  The  tax 
is  effective  for  edl  Usted  products  that  are  imported  after  any  prod- 
uct is  listed. 

The  imputed  Btu  tax  generally  is  limited  to  products  manufac- 
tured by  industries  classified  by  four  digit  SIC  codes  in  the  most 
recent  Commerce  Department  Census  of  Manufacturers  report.  Do- 
mestic manufacturers  are  permitted  to  petition  the  Treasury  to  add 
products  to  the  list  even  if  the  industry  in  which  they  are  manufac- 
tured is  not  so  listed;  products  can  be  listed  imder  this  procedure 
only  if  the  direct  energy  inputs  into  the  product  exceed  two  percent 
of  the  value  of  the  product  (as  described  below). 

The  tax  applies  only  to  products  of  industries  classified,  or  indi- 
vidual products  which  are  classified,  as  having  direct  energy  in- 
puts, measured  as  a  percentage  of  the  value  of  the  finished  prod- 


747 


uct,  in  excess  of  two  percent.  Product  value  is  determined  exclusive 
of  the  imputed  Btu  tax.  Additionally,  for  purposes  of  this  deter- 
mination, energy  inputs  which  are  not  taxed  under  the  energy  tax 
are  not  included  (e.g.,  feedstock  use  of  otherwise  taxable  fuels). 
Only  energy  used  directly  in  the  manufacturing  process  of  the 
product  is  considered.  For  example,  energy  inputs  to  raw  materials 
which  subsequently  are  consumed  in  the  manufacturing  process 
and  general  energy  consumption  by  the  manufacturer  (e.g.,  to  light 
or  heat  a  factory)  are  excluded  from  the  calculation. 

The  imputed  Btu  tax  is  imposed  assuming  that  the  imported 
manufactured  product  was  produced  using  the  predominant  meth- 
od used  in  the  United  States  for  like  products,  and  assuming  the 
same  direct  energy  inputs  as  for  such  domestically  produced  like 
products. 

For  any  imported  product,  importers  are  permitted  to  reduce  the 
tax,  or  to  demonstrate  that  energy  used  in  a  foreign  manufacturing 
process  does  not  exceed  the  two  percent  threshold,  by  documenting 
actual  energy  inputs  in  the  imported  product's  manufacturing  proc- 
ess. 

Effective  Date 

The  energy  tax  provisions  are  effective  on  July  1,  1994. 

2.  Modification  of  the  collection  of  the  diesel  fuel  excise  tax 
(sees.  14242-14243  of  the  bill  and  sees.  4041,  4081  and 
4091  of  the  Code) 

Present  Law 
Diesel  fuel  tax  collection 

Taxes  totalling  20.1  cents  per  gallon  generally  are  imposed  on 
the  sale  of  diesel  fuel  by  a  producer  or  importer.  A  reduced  rate  of 
3.1  cents  per  gallon  applies  to  sales  of  diesel  fuel  for  use  in  certain 
intercity  buses.  A  reduced  rate  of  2.6  cents  per  gallon  applies  to 
sales  of  diesel  fiiel  for  use  in  trains. 

Diesel  fuel  may  be  sold  without  the  pajrment  of  tax  in  the  follow- 
ing cases:  (1)  sales  of  heating  oil,  (2)  sales  to  other  producers,  and 
(3)  sales  for  nontaxable  uses  including  (a)  use  other  than  as  fuel 
in  a  diesel-powered  highway  vehicle  or  diesel-powered  train  (such 
as  use  in  any  boat),  (b)  use  in  off-highway  business  use,  (c)  use  on 
a  farm  for  farming  purposes,  (d)  exclusive  use  by  a  State  or  local 
government,  (e)  export,  (f)  exclusive  use  by  a  nonprofit  educational 
organization,  (g)  use  by  certain  aircraft  museums,  and  (h)  use  in 
certain  qualified  local  buses.  A  sale  may  be  made  without  the  pay- 
ment of  tax  only  if  certain  prescribed  conditions  are  satisfied, 
which  may  include  registration  by  the  buyer  and  seller  and  certifi- 
cation of  exempt  use  by  the  buyer  to  the  seller. 

The  producer  making  a  taxable  sale  generally  is  liable  for  the 
tax.  The  term  producer  generally  includes  refiners,  compounders, 
blenders,  wholesale  distributors  of  diesel  fuel  and  dealers  selling 
any  diesel  fuel  exclusively  to  producers  of  diesel  fiiel.  Producers 
must  be  registered  with  the  Internal  Revenue  Service  ("IRS")  and, 
as  a  condition  of  registration,  may  be  required  to  post  a  bond. 
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Thus,  in  general,  most  diesel  fuel  tax  is  collected  at  the  wholesale 
distributor  level. 

Exempt  and  reduced-rate  users  who  buy  diesel  fuel  after  tax  has 
been  paid  on  the  fuel  may  file  a  claim  for  credit  or  refund.  These 
users  must,  however,  keep  business  records  that  will  enable  the 
IRS  to  verify  the  amoimt  claimed. 

Gasoline  tax  collection 

Taxes  totalling  14.1  cents  a  gallon  generally  are  imposed  on  (1) 
the  removal  of  gasoline  fi"om  any  refinery,  (2)  the  removal  of  gaso- 
line from  any  terminal,  (3)  the  entry  of  gasoline  into  the  United 
States,  and  (4)  the  sale  to  any  unregistered  person  unless  there 
was  a  prior  taxable  removal  or  entry  of  the  gasoline  under  (1),  (2), 
or  (3)  above.  The  tax,  however,  does  not  apply  to  any  entry  or  re- 
moval of  gasoline  transferred  in  bulk  to  a  terminal  if  all  the  per- 
sons involved  (including  the  terminal  operator)  are  registered. 
Thus,  tax  generally  is  imposed  when  gasoline  is  removed  by  truck 
from  a  terminal  (this  is  called  removal  at  the  "terminal  rack  ).  Tax- 
payers who  use  gasoline  for  an  exempt  use,  such  as  for  farming  or 
for  off-highway  business  use,  are  eligible  to  claim  a  credit  or  refiind 
of  the  excise  tax  included  in  the  price  of  the  gasoline. 

Under  Treasury  Department  regulations,  the  person  liable  for 
the  tax  imposed  on  gasoline  removed  from  a  terminal  rack  is  the 
"position  holder,"  which,  in  general,  is  the  person  that  holds  the  in- 
ventory position  to  gasoline  as  reflected  on  the  records  of  the  termi- 
nal operator  (i.e.,  has  a  contract  with  the  terminal  operator  for  the 
use  of  storage  facilities  and  terminaling  services  at  a  terminal).  In 
addition,  the  terminal  operator  may  be  jointly  and  severally  liable 
for  the  tax  if  the  position  holder  is  not  registered  with  Treasury. 
Terminal  operators  are  required  to  be  registered  and,  as  a  condi- 
tion of  registration,  may  be  required  to  post  a  bond  in  such  sum 
as  the  Treasury  determines. 

Reasons  FOR  Change 

Recent  reports  have  suggested  that  there  may  be  substantial  lev- 
els of  diesel  fuel  tax  evasion.  In  particular,  at  a  hearing  in  1992 
on  shortfalls  in  Highway  Trust  Fund  collections,  the  Department  of 
Transportation  estimated  that  the  level  of  diesel  fuel  tax  evasion 
is  between  15  and  25  percent  of  total  gallons  consumed. Advanc- 
ing the  collection  point  of  the  diesel  fuel  taxes  reduces  the  number 
of  times  the  fuel  changes  ownership  prior  to  tax,  and  reduces  the 
number  of  taxpayers.  As  a  result,  the  diesel  fiiel  taxes  should  be 
easier  to  collect  and  pa3nnents  of  tax  should  be  easier  to  monitor. 

In  addition,  the  committee  intends  to  minimize  the  additional 
burden  that  may  be  imposed  on  exempt  users  of  diesel  fuel  as  a 
result  of  the  collection  point  change,  llius,  the  committee  intends 
that  the  collection  point  change  be  accomplished  in  a  manner  that 
would  preserve  the  present  exemptions  from  the  diesel  fuel  tax  and 
the  ability  to  buy  diesel  fiiel  (including  heating  oil)  without  pay- 
ment of  tax.  The  committee  also  intends  to  coordinate  collection  of 


Statement  of  Eugene  R.  McCormick,  Federal  Hirfiway  Administration,  Department  of 
Transportation,  Hearing  on  Shortfall  in  Hi^way  Trust  Fimd  Collections,  Subcommittee  on  In- 
vestigations and  Oversight  of  the  House  Committee  on  Public  Works  and  Transportation  (May 
5,  1992). 
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the  highway  diesel  tax  with  collection  of  the  Btu  tax  and  so  is  pro- 
viding a  similar  collection  point. 

Explanation  of  Provisions 
Point  of  collection 

The  bill  provides  that  the  full  20.1  cents  per  gallon  diesel  fuel  ex- 
cise tax  rate  will  be  collected  on  removal  from  a  terminal  (i.e.,  at 
the  terminal  rack)  under  generally  the  same  rules  as  the  gasoline 
tax  currently  is  collected.  Thus,  tax  generally  will  be  imposed  when 
diesel  fuel  is  removed  by  truck  from  a  registered  terminal.  How- 
ever, unlike  the  gasoline  tax,  removal  of  diesel  fuel  that  is  destined 
for  an  exempt  use  will  not  be  taxed  as  the  fiiel  is  removed  from 
the  terminal  if  the  dyeing  reqiiirements  described  below  are  satis- 
fied. 

Thus,  for  example,  removal  of  diesel  fuel  that  is  destined  for  use 
as  heating  oil  or  for  off-highway  farming  purposes  will  not  be  taxed 
as  the  fiiel  is  removed  from  the  terminsd.  In  addition,  removal  of 
diesel  fuel  that  is  destined  for  use  by  certain  intercity  buses  and 
by  trains  will  not  be  taxed  as  the  fuel  is  removed  from  the  termi- 
nal. The  special  tax  rates  of  3.1  cents  per  gallon  for  diesel  fuel  used 
by  intercity  buses  and  of  2.6  cents  per  gallon  for  diesel  fuel  used 
by  trains  (other  than  certain  State  and  local  govemmentally  owned 
and  operated  trains)  will  continue  to  be  imposed  on  the  sale  of  the 
fuels  at  the  time  that  the  fuel  is  sold  to  these  reduced-rate  users. 

In  order  to  permit  diesel  fiiel  to  be  removed  from  a  terminal 
without  payment  of  tax,  the  bill  requires  the  fuel  to  be  indehbly 
dyed  in  accordance  with  regulations  to  be  prescribed  by  the  Treas- 
ury Department.  These  regulations  are  to  prescribe  the  type  and 
color  of  the  required  dyes  to  be  added  to  the  fuel.  The  regulations 
also  may  permit  the  use  of  markers  to  supplement  the  dyeing  of 
fuels,  where  the  use  of  markers  would  be  necessary  to  protect  reve- 
nues. 

The  committee  expects  the  Treasury  Department  to  coordinate 
the  dyeing  of  fuel  for  purposes  of  the  highway  diesel  tax  and  the 
new  Btu  tax.  The  committee  further  expects  the  Treasiiry  Depart- 
ment to  coordinate  the  dyeing  that  will  be  required  for  purposes  of 
the  highway  diesel  tax  with  the  dyeing  that  will  be  required  for 
purposes  of  the  Clean  Air  Act. 

Specifically,  the  committee  imderstands  that,  initially,  the  dyeing 
requirements  will  be  appHed  as  foUows.  Qualified  heating  oil  and 
diesel  fuel  used  in  farming,  (exempt  from  both  the  Btu  energy  tax 
and  highway  diesel  fuel  tax)  will  be  dyed  the  color  prescribed  imder 
the  Clean  Mr  Act  for  high  sulphur  diesel  fuel  (whether  or  not  dyed 
\mder  the  Clean  Air  Act).  For  diesel  fuel  exempt  only  from  the 
highway  diesel  tax  that  is  required  to  be  dyed  iinder  the  Clean  Air 
Act,  supplemental  markers  will  be  required.  Finally,  for  other  die- 
sel fuel  (i.e.,  low  sulphur  diesel  fiiel)  will  be  exempt  only  from  the 
highway  diesel  tax,  a  different  color  dye  is  required. 

The  TreasTiry  Department  is  expected  to  enforce  the  dyeing  re- 
quirement vigorously  and  to  check  regularly  to  ensure  that  termi- 
nal operators  maintain  removal  systems  that  prevent  imdyed  fuel 
from  being  removed  without  payment  of  tax,  that  any  fuel  that  is 
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removed  without  payment  of  tax  is  dyed,  and  that  dyes  are  main- 
tained in  a  secure  location. 

As  under  present  law,  an  exempt  or  reduced-rate  user  that  uses 
tax-paid  undyed  diesel  ftiel  is  permitted  a  refund  if  the  user  estab- 
Hshes  that  a  prior  tax  was  paid  with  respect  to  the  fuel  and  that 
the  fuel  has  been  used  for  an  exempt  or  reduced-rate  use.  Thus,  for 
example,  an  intercity  bus  company  that  qualified  for  the  3.1  cents 
per  gallon  reduced  rate  could  apply  for  a  refund  of  17  cents  per  gal- 
lon if  it  could  show  it  purchased  vuidyed  fuel  (which  had  been  sub- 
ject to  the  full  20.1-cents-per-gallon  tax)  rather  than  dyed  fuel. 

Administrative  provisions 

As  under  present  law,  the  Treasury  Department  is  permitted  to 
require  appropriate  registration  of  persons  necessary  to  implement 
the  diesel  fuel  tax,  including  diesel  fiiel  producers  and  dye  manu- 
facturers. The  Treasury  Department  also  is  authorized  to  require 
position  holders,  terminal  operators,  and  other  appropriate  persons 
to  keep  records  and  to  report  the  quantity  of  dyed  and  imdyed  fuel 
that  is  removed  from  a  terminal  or  refinery. 

As  under  the  present  law  gasoline  tax  rules,  the  Treasury  De- 
partment is  permitted  to  prescribe  rules  and  administrative  proce- 
dures for  determining  the  liability  for  pa3nnent  of  tax.  These  regu- 
lations are  expected  to  provide  that  a  terminal  operator  will  be 
jointly  and  severally  liable  for  any  unpaid  tax  if  a  position  holder 
is  not  registered  with  the  IRS.  In  addition,  the  terminal  operator 
may  be  held  jointly  and  severally  liable  for  any  impaid  tax  if  the 
terminal  operator  failed  to  keep  any  required  records  or  to  make 
any  required  reports  on  the  removal  of  dyed  and  imdyed  diesel 
fuel. 

In  addition,  the  Treasury  Department  is  authorized  to  impose  a 
new  penalty  on  any  person  who  sold  dyed  fuel  to  a  person  whom 
it  knew  or  had  reason  to  know  would  use  the  fuel  for  a  taxable  use, 
or  any  person  who  knew  or  had  reason  to  know  that  it  used  dyed 
fuel  for  a  taxable  use.  This  new  penalty  is  the  greater  of  $1,000  or 
twice  the  otherwise  applicable  tax  on  the  diesel  fuel  so  used. 

Effective  Date 

The  provision  applies  to  diesel  fuel  removed  fi*om  terminals  after 
March  30,  1994.  A  floor  stocks  tax  is  imposed  on  diesel  fuel  held 
for  sale  or  in  bulk  quantities  for  business  use  on  April  1,  1994;  the 
tax  applies  only  to  diesel  fuel  held  beyond  the  terminal  rack  on 
April  1^  1994,  and  the  amoimt  of  tax  is  reduced  by  any  tax  pre- 
^ously  imposed  on  the  fuel  imder  section  4041  or  4091.  The  Treas- 
ury Department  fiirther  is  authorized  to  require  dyeing  of  bulk 
quantities  of  diesel  fuel  held  beyond  the  terminal  rack  for  non- 
taxable uses  on  that  date. 
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3.  Extend  the  current  2.5-cents-per-gallon  motor  fuels  excise 
tax  rate;  Transfer  revenues  to  the  Highway  Trust  Fujid 
(sec.  14244  of  the  hill  and  sees.  4041,  4081,  and  4091  of 
the  Code) 

Present  Law 

The  Federal  motor  fiiels  excise  taxes  generally  are  imposed  on 
motor  fuels  (gasoline,  special  motor  ftiels,  and  diesel  fuel)  used  for 
highway  transportation,  gasoline  and  special  motor  fuels  used  in 
motorboats,  and  diesel  fuel  used  in  trains.  Off-highway  business 
uses  generally  are  exempt  from  motor  fuels  taxes,  as  are  sales  for 
export,  for  the  exclusive  use  of  State  and  local  governments  and 
nonprofit  educational  organizations,  and  for  farming  uses. 

The  rate  of  tax  on  motor  fuels  is  14.1  cents  per  gallon  on  gasoline 
and  special  motor  fuels  and  20.1  cents  per  gallon  on  diesel  fuel; 
this  rate  includes  a  "deficit  reduction  rate"  (General  Fimd  rate)  of 
2.5  cents  per  gallon  and  a  Leaking  Underground  Storage  Tank 
(LUST)  rate  of  0.1  cent  per  gallon.  Diesel  used  in  trains  is  subject 
only  to  the  2.5-cents  deficit  reduction  rate  and  to  the  0.1-cents 
LUST  rate  (not  to  the  full  20.1  cents  per  gallon  rate).  The  deficit 
reduction  rate  does  not  apply  after  September  30,  1995.  Revenues 
from  the  deficit  reduction  rate  are  retained  in  the  General  Fund, 
while  the  balance  of  the  highway  motor  fuels  tax  revenues  are 
transferred  to  the  Highway  Trust  Fund  through  September  30, 
1999.  Revenues  from  the  0.1-cent-per-gallon  LUST  tax  rate  are 
transferred  to  the  LUST  Trust  Fund  through  December  31,  1995. 

Reasons  for  Change 

The  committee  beheves  that  extending  the  2.5-cents-per-gallon 
motor  fuels  tax  rate,  and  dedicating  the  receipts  to  the  Highway 
Trust  Fund,  will  provide  additional  resources  to  meet  the  coimtr/s 
infrastructure  needs.  Retaining  certain  of  the  revenues  from  the 
2.5-cents-per-gallon  motor  fuels  tax  in  the  General  Fimd  will  con- 
tribute to  deficit  reduction. 

Explanation  of  Provision 

The  bill  extends  the  additional  2.5-cents-per-gallon  motor  fuels 
tax  rate  from  October  1,  1995,  through  September  30,  1999.  The 
revenues  from  this  rate  generally  are  to  be  transferred  into  the 
Highway  Trust  Fund,  with  revenues  equivalent  to  2  cents  per  gal- 
lon credited  to  the  Highway  Account  and  0.5  cent  per  gallon  to  the 
j  Mass  Transit  Account.  However,  revenues  from  the  2.5-cents-per- 
gallon  tax  on  diesel  used  in  trains  are  to  be  retained  in  the  General 
Fimd  as  are  revenues  from  2.5  cents  per  gallon  of  the  tax  on  motor- 
boat,  small-engine,  and  nonhighway  recreational  fuels.  The  provi- 
sion retains  present-law  motor  fuels  tax  exemptions. 

Effective  Date 

!  The  extension  of  the  2.5-cents-per-gallon  rate  applies  after  Sep- 
I      tember  30,  1995. 
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4.  Increase  inland  waterways  fuel  tax  (sec.  14413  of  the  bill 
and  sec.  4042  of  the  Code) 

Present  Law 

A  Federal  inland  waterway  fuel  tax  is  imposed  on  diesel  and 
other  liquid  fuels  used  by  commercial  cargo  vessels  on  specified  in- 
land or  intracoastal  waterways  of  the  United  States  (sec.  4042).  Re- 
ceipts from  these  taxes  are  transferred  to  the  Inland  Waterways 
Trust  Fund  (sec.  9506). 

The  tax  rate  on  these  fiiels  is  17  cents  per  gallon  for  1993,  19 
cents  per  gallon  for  1994,  and  20  cents  per  gallon  for  1995  and 
thereafter.  In  addition,  there  is  a  0.1-cent-per-gallon  tax  on  such 
fuels  for  the  Leaking  Undergroxmd  Storage  Tank  Trust  Fund 
through  December  31,  1995  (sec.  9508). 

Reasons  for  Change 

The  committee  believes  that  the  costs  of  operation  and  mainte- 
nance of  inland  waterways  are  subsidized  by  taxpayers  generally 
and  that  a  greater  share  of  these  costs  ought  to  be  borne  by  com- 
mercial navigation  beneficiaries.  The  Administration  also  has  testi- 
fied before  the  committee  that  barge  freight  enjoys  a  significant 
subsidy  and  that  the  inland  waterways  fuel  tax  should  be  increased 
as  an  appropriate  charge  on  the  users  of  the  inland  waterways  sys- 
tem. 

Explanation  of  Provision 

The  bill  increases  the  Federal  inland  waterway  fuel  tax  by  50 
cents  per  gallon  in  a  series  of  steps.  Under  the  bill,  inland  water- 
ways fuel  will  be  taxed  at  a  rate  of  24  cents  per  gallon  in  1994, 
40  cents  per  gallon  in  1995,  55  cents  in  1996,  and  70  cents  per  gal- 
lon in  1997  and  thereafter.  The  bill  does  not  change  the  additional 

0.  1-cent-per-gallon  fuel  tax  imposed  for  the  Leakmg  Underground 
Storage  Tank  Trust  Fimd. 

Effective  Date 

The  provision  is  effective  beginning  January  1,  1994. 

E.  Compliance  Provisions 

1.  Reporting  rule  for  service  payments  to  corporations  (sec. 

14251  of  the  bill  and  sees.  6041  and  6041A  of  the  Code) 

Present  Law 

A  person  engaged  in  a  trade  or  business  who  makes  payments 
during  the  calendar  year  of  $600  or  more  to  a  person  for  services 
performed  must  file  an  information  return  with  the  Internal  Reve- 
nue Service  ("IRS")  reporting  the  amoimt  of  such  payments,  as  well 
as  the  name,  address  and  taxpayer  identification  niunber  of  the 
person  to  whom  such  payments  were  made.  A  similar  statement 
must  also  be  furnished  to  the  person  to  whom  such  payments  were 
made.  Treasury  regulations  generally  provide,  however,  that  pay- 
ments to  corporations  (including  payments  for  services)  need  not  be 
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reported  (Treas.  Reg.  sec.  1.6041-3(c);  Prop.  Treas.  Reg.  sec. 
1.6041A-l(d)(2)).ii3 

Reasons  for  Change 

IRS  studies  show  that  the  level  of  voluntary  tax  compliance 
among  smaller  corporate  service  providers  has  been  decreasing  in 
recent  years  because  of  nonfiling  and  vinderreporting  of  income  and 
is  lower  than  that  of  most  other  smaller  corporate  businesses.  In 
addition,  payors  cannot  easily  determine  whether  a  business  is  ac- 
tually conducted  in  corporate  form  (i.e.,  not  subject  to  information 
reporting)  becavise  payees  can  simply  claim  to  be  incorporated,  and 
payors  are  not  required  to  verify  such  claims.  The  committee  also 
understands  that  when  taxpayers  know  that  the  IRS  has  received 
information  reports  on  payments  made  to  them,  they  are  more  like- 
ly to  file  tax  returns  and  to  report  their  income  accurately.  The 
committee  therefore  beheves  that  the  IRS's  abihty  to  identify 
nonfilers  and  to  require  backup  withholding  will  be  substantially 
improved  by  repealing  the  regulatory  exception  for  corporate  serv- 
ice providers. 

Explanation  of  Provision 

The  bill  provides  that  payments  for  services  purchased  in  the 
course  of  the  payor's  trade  or  business  will  not  be  exempt  from  the 
information  reporting  requirements  merely  because  the  pa)nnents 
are  made  to  a  corporation.  The  committee  understands,  however, 
that  the  IRS  may  continue  to  exempt  from  information  reporting 
certain  types  of  payments  and  certain  t5^es  of  corporate  payees 
where  the  risk  of  noncompliance  is  minimal. 

Effective  Date 

The  provision  appHes  to  payments  for  services  made  by  a  payor 
after  December  31,  1993. 

2.  Raise  standard  for  accuracy-related  and  preparer  pen- 
alties (sec.  14252(a)  of  the  bill  and  sees.  6662  and  6694  of 
the  Code) 

Present  Law 

A  20-percent  penalty  is  imposed  on  any  portion  of  an 
underpayment  of  tax  that  is  attributable  either  to  a  substantial  un- 
derstatement of  income  tax  on  a  return,  or  to  neghgence  or  dis- 
regard of  rules  or  regulations  (sec.  6662). 

For  this  pvirpose,  an  understatement  is  considered  substantial 
if  it  exceeds  the  greater  of  10  percent  of  the  tax  required  to  be 
shown  on  the  year's  return  or  $5,000  ($10,000  for  corporations 
other  than  S  corporations  and  personal  holding  companies).  In  de- 
termining whether  an  understatement  is  substantial,  the  amount 
of  the  imderstatement  is  reduced  by  any  portion  attributable  to  an 


In  general,  information  retxims  are  required  regarding  payments  to  a  corporation  engaged 
in  providing  medical  and  health  care  services  or  engaged  in  billing  and  collecting  pajnnents  with 
respect  to  medical  and  health  care  services. 

ii^An  "vmderstatement"  of  income  tax  is  the  excess  of  the  tax  required  to  be  shown  on  the 
return  over  the  tax  imposed  which  is  shown  on  the  return  (reduced  by  any  rebates  of  tax). 
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item  if  (1)  the  treatment  of  the  item  on  the  return  is  or  was  sup- 
ported by  substantial  authority,  or  (2)  facts  relevant  to  the  tax 
treatment  of  the  item  were  adequately  disclosed  on  the  tax  return 
(or  a  statement  attached  to  the  return),  provided  that  the  treat- 
ment of  the  disclosed  item  was  not  "frivolous"  (Treas.  Reg.  sec. 
1.6662-4).  Special  rules  apply  to  tax  shelters. 

The  term  "negligence"  includes  any  failure  to  make  a  reasonable 
attempt  to  comply  with  the  internal  revenue  laws,  a  failure  to  exer- 
cise ordinary  and  reasonable  care  in  the  preparation  of  a  tax  re- 
turn, and  a  failvire  to  keep  adequate  books  and  records  or  to  sub- 
stantiate items  properly  (Treas.  Reg.  sec.  1.6662-3(b)(l)).  The  term 
"disregard"  includes  any  careless,  reckless,  or  intentional  disregard 
of  rules  or  regulations  (sec.  6662(c)).  The  penalty  for  negligence  or 
disregard  of  mles  or  regulations  does  not  apply  where  the  position 
taken  is  adequately  disclosed,  the  position  is  not  "frivolous",  and 
the  taxpayer  has  adequate  books  and  records  and  has  substan- 
tiated items  properly  (Treas.  Reg.  sec.  1.6662-3(c)).i^^ 

A  $250  penaltv  with  respect  to  a  return  or  claim  for  refund  of 
income  tax  may  be  imposed  on  the  preparer  if  any  understatement 
of  tax  liability  on  the  return  or  claim  for  refund  resulted  from  a  po- 
sition that  did  not  have  a  realistic  possibility  of  being  sustained  on 
its  merits  and  the  preparer  knew  or  reasonably  should  have  known 
of  the  position  (sec.  6694(a)).  The  penalty  is  $1,000  per  return  or 
claim  for  refund  if  the  understatement  is  due  to  any  reckless  or  in- 
tentional disregard  of  rules  or  regulations  (sec.  6694(b)).  These  pen- 
alties may  be  avoided  where  the  position  taken  on  the  return  or 
claim  for  refund  is  adequately  disclosed  and  is  not  "frivolous" 
(Treas.  Reg.  sees.  1.6694r-2(c),  1.6694-3(c)(2)).ii6 

A  "frivolous"  position  with  respect  to  an  item  for  purposes  of  all 
of  these  penalty  provisions  is  one  that  is  "patently  improper" 
(Treas.  Reg.  sec.  1.6662-3(b)(3),  1.6662-4(e)(2)(i),  1.6694-2(c)(2), 
1.6694-3(c)(2)). 

Reasons  for  Change 

The  committee  believes  that  the  "frivolous"  standard  does  not 
sufficiently  discourage  taxpayers  and  preparers  from  taking  imrea- 
sonable  return  positions.  Accordingly,  to  encourage  compUance,  the 
committee  beheves  that  a  tougher  standard  should  be  imposed. 

Explanation  of  Provision 

Under  the  bill,  the  "reasonable  basis"  standard  replaces  the  "not 
frivolous"  standard  for  purposes  of  the  accuracy-related  and  income 
tax  return  preparer  penalties.  The  committee  intends  that  "reason- 
able basis"  be  a  relatively  high  standard  of  tax  reporting,  that  is, 
significantly  higher  than  "not  patently  improper."  This  standard  is 
not  satisfied  by  a  return  position  that  is  merely  arguable  or  that 
is  merely  a  colorable  claim. 

Under  the  bill,  a  taxpayer  can  avoid  a  substantial  imderstate- 
ment  penalty  by  adequately  disclosing  a  return  position  only  if  the 


**"In  the  case  of  a  position  contrary  to  a  regulation,  the  position  taken  must  also  represent 
a  eood  faith  challenge  to  the  validity  of  the  regulation. 

*^®In  the  case  of  a  position  contrary  to  a  regulation,  the  position  taken  must  also  represent 
a  good  faith  challenge  to  the  validity  of  the  regulation. 
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position  has  at  least  a  reasonable  basis.  Similarly,  a  taxpayer  can 
avoid  the  penalty  that  applies  to  disregarding  rules  or  regulations 
by  adequately  disclosing  a  return  position  only  if  the  position  has 
at  least  a  reasonable  basis.  The  disclos\ire  exception  is  no  longer 
relevant  with  respect  to  the  penalty  for  negUgence,  because  a  tax- 
payer generally  is  not  considered  to  have  been  negUgent  with  re- 
spect to  a  return  position,  regardless  of  whether  it  was  disclosed, 
if  the  position  has  a  reasonable  basis.  Also,  a  preparer  can  avoid 
a  penalty  by  adequately  disclosing  a  return  position  only  if  the  po- 
sition has  at  least  a  reasonable  basis. 

The  bill  also  eliminates  the  reasonable  cause  and  good  faith  ex- 
ception for  fraud,  because  fraud  is  inconsistent  with  reasonable 
cause  and  good  faith. 

Effective  Date 

The  provision  applies  to  tax  returns  due  (without  regard  to  ex- 
tensions) after  December  31,  1993. 

3.  Modify  tax  shelter  rules  for  purposes  of  the  substantial 
understatement  penalty  (sec.  14252(b)  of  the  bill  and  sec. 
6662(d)  of  the  Code) 

Present  Law 

Under  present  law,  a  20-percent  penalty  appHes  to  any  portion 
of  an  imderpayment  of  income  tax  required  to  be  shown  on  a  re- 
turn that  is  attributable  to  a  substantial  understatement  of  income 
tax  (sec.  6662).  For  this  purpose,  an  imderstatement  is  considered 
substantial  if  it  exceeds  the  greater  of  (1)  10  percent  of  the  tax  re- 
quired to  be  shown  on  the  return,  or  (2)  $5,000  ($10,000  in  the  case 
of  a  corporation  other  than  an  S  corporation  or  a  personal  holding 
company).  The  amount  of  an  understatement  of  income  tax  is  the 
excess  of  the  tax  required  to  be  shown  on  the  return,  over  the  tax 
imposed  which  is  shown  on  the  return  (reduced  by  any  rebates  of 
tax). 

In  determining  whether  an  understatement  is  substantial,  the 
imderstatement  generally  is  reduced  by  the  portion  of  the  under- 
statement that  is  attributable  to  an  item  for  which  there  was  sub- 
stantial authority  or  adequate  disclosure  (sec.  6662(d)(2)).  However, 
in  the  case  of  tax  shelter  items,  the  imderstatement  is  reduced  only 
by  the  portion  of  the  understatement  that  is  attributable  to  an  item 
both  for  which  there  was  substantial  authority  and  with  respect  to 
which  the  taxpayer  reasonably  believed  that  the  claimed  treatment 
of  the  item  was  more  likely  than  not  the  proper  treatment  (sec. 
6662(d)(2)(C)(i)).  Disclosure  made  with  respect  to  a  tax  shelter  item 
does  not  affect  the  amount  of  an  understatement. 

A  "tax  shelter"  is  any  partnership  or  other  entity,  any  invest- 
ment plan  or  arrangement,  or  any  other  plan  or  arrangement  if  the 
principal  purpose  of  such  partnership,  entity,  plan  or  arrangement 
is  to  avoid  or  to  evade  Federal  income  tax  (sec.  6662(d)(2)(C)(ii)). 
An  item  of  income,  gain,  loss,  deduction  or  credit  is  a  "tax  shelter 
item"  if  the  item  is  directly  or  indirectly  attributable  to  the  prin- 
cipal purpose  of  the  tax  shelter  (Treas.  Reg.  sec.  1.6662-4(g)(3)). 
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Reasons  for  Change 

The  committee  understands  that  the  substantial  imderstatement 
penalty  may  not  effectively  deter  certain  abusive  tax  shelter  trans- 
actions that  are  structured  with  little  anticipated  profit  apart  fi-om 
the  expected  tax  benefits.  Taxpayers  can  assert  that  these  types  of 
tax  shelter  transactions  have  "economic  substance"  because  of  the 
existence  of  some  profit  potential  and  some  economic  risk.  As  a  re- 
sult, they  may  be  able  to  avoid  the  substantial  understatement 
penalty  by  arguing  that  they  reasonably  believed  the  tax  treatment 
of  the  tax  shelter  items  was  more  likely  than  not  the  proper  treat- 
ment. Accordingly,  the  committee  believes  that  the  requirements 
under  sec.  6662  for  reducing  the  amount  of  an  imderstatement  in 
the  case  of  tax  shelter  items  should  be  tightened. 

Explanation  of  Provision 

Under  the  bill,  an  xmderstatement  is  reduced  by  the  portion  of 
the  understatement  attributable  to  a  tax  shelter  item  only  if,  in  ad- 
dition to  satisfying  existing  requirements,  the  taxpayer  can  dem- 
onstrate that  the  reasonably  anticipated  after-tax  benefits  from  the 
taxpayer's  investment  in  the  shelter  do  not  significantly  exceed  the 
reasonably  anticipated  net  pre-tax  economic  profit  from  such  in- 
vestment. Thus,  an  imderstatement  is  reduced  by  the  portion  of  the 
imderstatement  attributable  to  a  tax  shelter  item  only  if  (1)  there 
was  substantial  authority  for  the  treatment  of  the  item  claimed  on 
the  return,  (2)  the  taxpayer  reasonably  believed  that  the  claimed 
treatment  was  more  likely  than  not  the  proper  treatment,  and  (3) 
the  reasonably  anticipated  after-tax  benefits  from  the  taxpayer's  in- 
vestment in  the  shelter  do  not  significantly  exceed  the  reasonably 
anticipated  net  pre-tax  economic  profit  from  such  investment.  The 
bill  does  not  alter  the  definition  of  "tax  shelter"  for  purposes  of  the 
substantial  understatement  penalty  and,  therefore,  applies  only  to 
investments  in  arrangements  that  are  considered  tax  shelters  with- 
out regard  to  this  bill. 

In  general,  the  comparison  of  the  reasonably  anticipated  net  pre- 
tax economic  profit  to  the  reasonably  anticipated  after-tax  benefits 
shall  be  made  by  comparing  the  net  present  values  of  the  respec- 
tive items.  This  comparison  shall  be  made  based  upon  a  reasonable 
financial  projection,  prepared  generally  at  or  about  the  time  of  a 
taxpayer's  investment  in  the  shelter,  that  takes  into  account  all 
items  (e.g.,  items  relating  to  partnership  transactions,  investor 
transactions,  corporate  formations  and  distributions,  dispositions  of 
residuals)  reasonably  expected  to  be  attributable  to  the  taxpayer's 
investment  in  the  shelter.^^®  In  order  to  be  "reasonable",  a  finan- 
cial projection  must  be  based  on  reasonable  economic  and  business 
assumptions,  reflect  circumstances  that  are  reasonably  likely  to 
occur,  and  be  made  in  good  faith. 


11'^  Ordinarily,  a  subsequent  comparison  based  upon  revised  financial  proiections  will  be  re- 
quired where  mere  is  a  material  change  in  the  taxpayer's  investment  or  in  the  tax  shelter  (e.g., 
a  material  change  in  the  investment  structure  or  strategy  of  the  tax  shelter)  that  was  not  re- 
flected in  the  original  financial  projections. 

^^®If  a  statement  is  made  in  connection  with  the  ofTering  that  a  tax  benefit  will  be  available 
from  the  shelter,  that  benefit  must  be  treated  as  "reasonabfy  anticipated",  regardless  of  whether 
that  benefit  would  be  taken  into  account  in  a  reasonable  Hnancial  projection. 
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Under  the  net  present  value  approach,  the  reasonably  antici- 
pated net  pre-tax  economic  profit  from  a  taxpayer's  investment  in 
a  shelter  generally  is  the  taxpayer's  share  of  the  discoimted  cash 
inflows  and  outflows  attributable  to  the  shelter  that  are  reasonably 
anticipated  over  the  expected  life  of  the  taxpayer's  investment  in 
the  shelter,  exclusive  of  federal  income  tax  effects.  Cash  inflows 
and  outflows  generally  include  income,  operating  expenses,  debt 
service,  disposition  of  residuals,  satisfaction  of  loans,  and  equity  in- 
vestments. 

The  reasonably  anticipated  after-tax  benefits  fi-om  a  taxpaver's 
investment  in  a  shelter  are  computed  by  adding  the  discoimted  tax 
inflows  and  outflows  reasonably  anticipated  from  the  investment  to 
the  taxpayer's  share  of  the  discounted  cash  inflows  and  outflows  at- 
tributable to  the  shelter.  For  purposes  of  determining  tax  inflows 
and  outflows,  the  ta^roayer  shall  use  the  Federal  income  tax  rate 
reasonably  anticipated  to  be  applicable  to  him  or  her  for  the  appli- 
cable year(s). 

The  present  values  of  the  reasonably  anticipated  after-tax  bene- 
fits and  the  reasonably  anticipated  net  pre-tax  economic  profit  are 
computed  by  using  a  reasonable  discoimt  rate.  A  reasonable  dis- 
count rate  is  the  taxpayer's  expected  rate  of  return  on  investments 
with  comparable  risk. 

The  determination  of  whether  the  reasonably  anticipated  after- 
tax benefits  significantly  exceed  the  reasonably  anticipated  net  pre- 
tax economic  profit  shall  take  into  accoxmt  the  amoimt  of  the  tax- 
payer's investment  in  the  shelter. 

Effective  Date 

This  provision  applies  to  tax  returns  due  (without  regard  to  ex- 
tensions) after  December  31,  1993. 

4.  Information  returns  relating  to  the  discharge  of  indebted- 
ness by  certain  financial  entities  (sec.  14253  of  the  bill 
and  sec.  6050  of  the  Code) 

Present  Law 

Under  'section  61(a)(12),  a  taxpayer's  gross  income  includes  in- 
come firom  the  discharge  of  indebtedness.  The  Code,  however,  does 
not  currently  require  lenders  to  file  information  returns  with  re- 
spect to  discharged  debt.^^® 

Pursuant  to  a  1984  Office  of  Management  and  Budget  memoran- 
dimi.  Treasury  Department  guidelines  currently  require  Federal 
agencies  to  report  forgiven  debt  amoimts  exceeding  $600  to  the  In- 
ternal Revenue  Service  (IRS)  on  a  Form  1099-G,  except  where  pro- 
hibited by  law.  The  Federal  Deposit  Insurance  Corporation  (FDIC) 
and  Resolution  Trust  Corporation  (RTC)  do  not  issue  such  reports 
because  of  concerns  that  information  reporting  may  violate  the 
Right  to  Financial  Privacy  Act  of  1978  (RFPA).  The  RFPA  permits 
such  information  reporting  if  the  Code  specifically  requires  it. 


Lenders  are  generally  required  to  report  any  foreclosure  or  other  acquisition  of  property 
in  satisfaction  of  a  debt  secured  by  that  property  (sec.  6050J).  Such  events  may  effect  a  dis- 
charge of  indebtedness.  The  committee  intends  that  the  Treasury  Department  issue  guidance 
to  coordinate  reporting  under  this  section  with  reporting  on  foreclosures  and  abandonments 
under  section  6050J. 
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-        Reasons  FOR  Change 

The  committee  believes  that  it  is  inappropriate  to  exempt  the 
FDIC  and  the  RTC  from  information  reporting  with  respect  to  dis- 
charged indebtedness  when  other  Federal  agencies  are  required  to 
report  such  information. Moreover,  to  encourage  taxpayer  com- 
pliance with  respect  to  discharged  indebtedness,  the  committee  be- 
lieves that  private  financial  institutions  and  credit  unions  also 
should  be  required  to  report  discharged  indebtedness.  The  commit- 
tee understands  that  information  reporting  will  enhance  the  ability 
of  the  IRS  to  enforce  the  discharge  of  indebtedness  rules. 

Explanation  of  Provision 

The  bill  requires  "applicable  financial  entities"  to  file  information 
returns  with  the  IRS  regarding  any  discharge  of  indebtedness 
(within  the  meaning  of  sec.  61(a)(12))  of  $600  or  more.^^^  The  infor- 
mation return  must  set  forth  the  name,  address  and  taxpayer  iden- 
tification number  of  the  person  whose  debt  was  discharged,  the 
amount  of  debt  discharged,  and  the  date  on  which  the  debt  was  dis- 
charged. The  information  return  must  be  filed  in  the  manner 
and  at  the  time  specified  by  the  IRS.  The  same  information  also 
must  be  provided  to  the  person  whose  debt  is  discharged  by  Janu- 
ary 31  of  the  year  following  the  discharge. 

For  piuposes  of  the  bill,  "applicable  financial  entities"  include:  (1) 
the  FDIC,  the  RTC,  the  National  Credit  Union  Administration,  and 
any  successor  or  subunit  of  any  of  them;  (2)  any  financial  insti- 
tution (described  in  sees.  581  or  591(a));  (3)  any  credit  union;  and 
(4)  any  subsidiary  of  an  entity  described  in  (2)  or  (3)  which,  by  vir- 
tue of  being  affiliated  with  such  entity,  is  subject  to  supervision 
and  examination  by  a  Federal  or  State  agency  regulating  such  enti- 
ties. 

Under  the  bill,  the  penalties  for  failure  to  file  correct  information 
reports  with  the  IRS,  and  to  furnish  statements  to  taxpayers,  are 
similar  to  those  imposed  with  respect  to  a  failure  to  provide  other 
information  returns.  For  example,  the  penalty  for  failure  to  furnish 
statements  to  taxpayers  is  generally  $50  per  failure,  subject  to  a 
maximum  of  $100,000  for  any  calendar  year.^^'*  These  penalties  are 
not  applicable  if  the  failure  is  due  to  reasonable  cause  and  not  to 
willfvd  neglect. 

Effective  Date 

The  provision  applies  to  discharges  of  indebtedness  after  the  date 
of  enactment. 


The  committee  expects  that  the  current  Treasury  Department  guidelines  requiring  other 
Federal  agencies  to  report  discharged  debt  will  continue  to  apply. 

Such  returns  are  required  regardless  of  whether  the  debtor  is  subject  to  tax  on  the  dis- 
charged debt.  For  example,  Congress  does  not  expect  reporting  financial  institutions  and  agen- 
cies to  determine  whether  the  debtor  qualifies  for  an  exclusion  under  section  108. 

The  date  of  discharge  is  required  to  facilitate  the  use  of  such  information  returns  with  re- 
spect to  fiscal  year  taxpayers. 

123  With  respect  to  these  entities,  any  return  required  by  the  bill  shall  be  made  by  the  officer 
or  employee  appropriately  designated  to  make  these  returns. 

12*  in  the  case  of  intentional  disregard  of  the  filing  requirements,  the  penalty  is  not  less  than 
$100  per  failure  and  the  $100,000  annual  limitation  does  not  apply. 
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5.  Use  of  Harbor  Maintenance  Trust  Fund  for  administrative 
expenses  (sec.  14412  of  the  bill  and  sec.  9505(c)  of  the 
Code) 


Under  present  law  (Code  sec.  9505(c)),  amounts  in  the  Harbor 
Maintenance  Trust  Fund  are  available,  as  provided  by  appropria- 
tion Acts,  for  making  expenditures: 

(1)  under  section  210(a)  of  the  Water  Resources  Development  Act 
of  1986  (Corps  of  Engineers  costs  for  dredging  and  maintaining 
harbors  at  U.S.  ports); 

(2)  for  pajmaents  of  rebates  of  certain  St.  Lawrence  Seaway  tolls 
or  charges;  and 

(3)  for  payment  of  expenses  incurred  by  the  Department  of  the 
Treasury  in  administering  the  harbor  maintenance  excise  tax  (but 
not  more  than  $5  miUion  per  fiscal  year)  for  periods  during  which 
no  Customs  processing  fee  applies  under  the  Consolidated  Omnibus 
Budget  ReconciHation  Act  of  1985  ("1985  Act"). 

The  Customs  processing  fee  ciirrently  is  in  effect  through  Sep- 


tember 30,  1995.^2^  Thus,  since  the  Customs  processing  fee  is  in  ef- 
fect under  the  1985  Act,  the  Trust  Fund  is  not  currently  permitted 
to  be  used  for  Treasury  (Customs)  expenses  for  administering  the 
harbor  maintenance  excise  tax. 


The  committee  beheves  that  additional  enforcement  resources 
are  necessary  for  the  Customs  Service  to  properly  administer  the 
harbor  maintenance  excise  tax  and  to  increase  collection  and  audit 
efforts.  This  increased  enforcement  effort  should  result  in  the  col- 
lection of  additional  tax  revenues  that  are  owed  but  are  not  being 
paid. 


The  bill  allows  (subject  to  appropriations)  up  to  $5  million  per 
fiscal  year  from  the  Harbor  Maintenance  Trust  Fxmd  to  be  used  by 
the  Department  of  the  Treasury  (Customs  Service)  to  improve  com- 
pUance  with  the  existing  harbor  maintenance  excise  tax.  This  is  ac- 
comphshed  by  removing  the  current  Trust  Fund  restriction  against 
such  use  while  the  Customs  processing  fee  is  in  effect. 


The  provision  apphes  to  fiscal  years  beginning  after  the  date  of 
enactment. 


Present  Law 


Reasons  for  Change 


Explanation  of  Provision 


Effective  Date 


^^A  separate  Ways  and  Means  Committee  trade  provision  (in  Title  XIII)  would  extend  the 
current  Customs  processing  fee  for  three  years,  through  September  30,  1998. 
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F.  Treatment  of  Intangibles 

1.  Amortization  of  goodwill  and  certain  other  intangibles 
(sec.  14261  of  the  bill  and  new  sec.  197  of  the  Code) 

Present  Law 

In  determining  taxable  income  for  Federal  income  tax  purposes, 
a  taxpayer  is  allowed  depreciation  or  amortization  deductions  for 
the  cost  or  other  basis  of  intangible  property  that  is  used  in  a  trade 
or  business  or  held  for  the  production  of  income  if  the  property  has 
a  limited  useful  life  that  may  be  determined  with  reasonable  accu- 
racy. Treas.  Reg.  sec.  1.167(aH3).  These  Treasury  Regulations  also 
state  that  no  depreciation  deductions  are  allowed  with  respect  to 
goodwill. 

The  U.S.  Supreme  Court  recently  held  that  a  taxpayer  able  to 
prove  that  a  particvdar  asset  can  be  valued,  and  that  the  asset  has 
a  limited  useful  Hfe  which  can  be  ascertained  with  reasonable  accu- 
racy, may  depreciate  the  value  over  the  useful  Hfe  regardless  of 
how  much  the  asset  appears  to  reflect  the  expectancy  of  continued 
patronage.  However,  the  Supreme  Court  also  characterized  the  tax- 
payer's biu-den  of  proof  as  "substantial"  and  stated  that  it  "often 
will  prove  too  great  to  bear."  Newark  Morning  Ledger  Co.  v.  United 

States,  —  U.S.  ,  61  U.S.L.W.  4313  at  4320,  4319  (April  20, 

1993). 

Reasons  for  Change 

The  Federal  income  tax  treatment  of  the  costs  of  acquiring  intan- 
gible assets  is  a  source  of  considerable  controversy  between  tax- 
payers and  the  Internal  Revenue  Service.  Disputes  arise  concerning 
(1)  whether  an  amortizable  intangible  asset  exists;  (2)  in  the  case 
of  an  acqmsition  of  a  trade  or  business,  the  portion  of  the  purchase 
price  that  is  allocable  to  an  amortizable  intangible  asset;  and  (3) 
the  proper  method  and  period  for  recovering  the  cost  of  an  amortiz- 
able intangible  asset.  These  types  of  disputes  can  be  expected  to 
continue  to  arise,  even  after  the  decision  of  the  U.S.  Supreme  Court 
in  Newark  Morning  Ledger  Co.  v.  United  States,  supra. 

It  is  believed  that  much  of  the  controversy  that  arises  imder 
present  law  with  respect  to  acquired  intangible  assets  could  be 
eliminated  by  specifying  a  single  method  and  period  for  recovering 
the  cost  of  most  acquired  intangible  assets  and  by  treating  acquired 
goodwill  and  going  concern  value  as  amortizable  intangible  assets. 
It  is  also  believed  that  there  is  no  need  at  this  time  to  change  the 
Federal  income  tax  treatment  of  self-created  intangible  assets,  such 
as  goodwill  that  is  created  through  advertising  and  other  similar 
expenditures. 

Accordingly,  the  bill  requires  the  cost  of  most  acqmred  intangible 
assets,  including  goodwill  and  going  concern  value,  to  be  amortized 
ratably  over  a  14-year  period.  It  is  recognized  that  the  useful  lives 
of  certain  acquired  intangible  assets  to  which  the  bill  appUes  may 
be  shorter  than  14  years,  while  the  useful  Hves  of  other  acquired 
intangible  assets  to  which  the  bill  applies  may  be  longer  than  14 
years. 
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Explanation  of  Provision 

In  general 

The  bill  allows  an  amortization  deduction  with  respect  to  the 
capitalized  costs  of  certain  intangible  property  (defined  as  a  "sec- 
tion 197  intangible**)  that  is  acquired  by  a  taxpayer  and  that  is 
held  by  the  taxpayer  in  connection  with  the  conduct  of  a  trade  or 
business  or  an  activity  engaged  in  for  the  production  of  income. 
The  amoimt  of  the  deduction  is  determined  by  amortizing  the  ad- 
justed basis  (for  purposes  of  determining  gain)  of  the  intangible 
ratably  over  a  14-year  period  that  begins  with  the  month  that  the 
intangible  is  acquired. No  other  depreciation  or  amortization  de- 
duction is  allowed  with  respect  to  a  section  197  intangible  that  is 
acquired  by  a  taxpayer. 

In  general,  the  bill  appHes  to  a  section  197  intangible  acquired 
by  a  taxpayer  regardless  of  whether  it  is  acquired  as  part  of  a 
trade  or  business.  In  addition,  the  bill  generally  applies  to  a  section 
197  intangible  that  is  treated  as  acquired  under  section  338  of  the 
Code.  The  bill  generally  does  not  apply  to  a  section  197  intangible 
that  is  created  by  the  taxpayer  if  the  intangible  is  not  created  in 
connection  with  a  transaction  (or  series  of  related  transactions) 
that  involves  the  acquisition  of  a  trade  or  business  or  a  substantial 
portion  thereof. 

Except  in  the  case  of  amoimts  paid  or  incurred  under  certain  cov- 
enants not  to  compete  (or  under  certain  other  arrangements  that 
have  substantially  the  same  effect  as  covenants  not  to  compete) 
and  certain  amoimts  paid  or  incurred  on  account  of  the  transfer  of 
a  fi-anchise,  trademark,  or  trade  name,  the  bill  generally  does  not 
apply  to  any  amount  that  is  otherwise  currently  deductible  (i.e.,  not 
capitalized)  under  present  law. 

No  inference  is  intended  as  to  whether  a  depreciation  or  amorti- 
zation deduction  is  allowed  under  present  law  with  respect  to  any 
intangible  property  that  is  either  included  in,  or  excluded  fi-om,  the 
definition  of  a  section  197  intangible.  In  addition,  no  inference  is 
intended  as  to  whether  an  asset  is  to  be  considered  tangible  or  in- 
tangible property  for  any  other  purpose  of  the  Internal  Revenue 
Code. 

Definition  of  section  197  intangible 

In  general 

The  term  "section  197  intangible"  is  defined  as  any  property  that 
is  included  in  any  one  or  more  of  the  following  categories:  (1)  good- 
will and  going  concern  value;  (2)  certain  specified  types  of  intangi- 
ble property  that  generally  relate  to  workforce,  information  base, 
know-how,  customers,  suppliers,  or  other  similar  items;  (3)  any  li- 
cense, permit,  or  other  right  granted  by  a  governmental  unit  or  an 
agency  or  instrumentahty  thereof;  (4)  any  covenant  not  to  compete 
(or  other  arrangement  to  the  extent  that  the  arrangement  has  sub- 
stantially the  same  effect  as  a  covenant  not  to  compete)  entered 
into  in  connection  with  the  direct  or  indirect  acquisition  of  an  inter- 


In  the  case  of  a  short  taxable  year,  the  amortization  deduction  is  to  be  based  on  the  niun- 
ber  of  months  in  such  taxable  year. 
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est  in  a  trade  or  business  (or  a  substantial  portion  thereof);  and  (5) 
any  franchise,  trademark,  or  trade  name. 

Certain  types  of  property,  however,  are  specifically  excluded  from 
the  definition  of  the  term  "section  197  intangible."  The  term  "sec- 
tion 197  intangible"  does  not  include:  (1)  any  interest  in  a  corpora- 
tion, partnerslup,  trust,  or  estate;  (2)  any  interest  under  an  exist- 
ing futures  contract,  foreign  currency  contract,  notional  principal 
contract,  interest  rate  swap,  or  other  similar  financial  contract;  (3) 
any  interest  in  land;  (4)  certain  computer  software;  (5)  certain  in- 
terests in  films,  sound  recordings,  video  tapes,  books,  or  other  simi- 
lar property;  (6)  certain  rights  to  receive  tangible  property  or  serv- 
ices; (7)  certain  interests  in  patents  or  copyrights;  (8)  any  interest 
under  an  existing  lease  of  tangible  property;  (9)  any  interest  under 
an  existing  indebtedness  (except  for  the  deposit  base  and  similar 
items  of  a  financial  institution);  (10)  a  franchise  to  engage  in  any 
professional  sport,  and  any  item  acquired  in  connection  with  such 
a  franchise;  and  (11)  certain  transaction  costs. 

In  addition,  the  Treasiiry  Department  is  authorized  to  issue  reg- 
ulations that  exclude  certain  rights  of  fixed  diiration  or  amoiint 
from  the  definition  of  a  section  197  intangible. 

Goodwill  and  going  concern  value 

For  purposes  of  the  bill,  goodwill  is  the  value  of  a  trade  or  busi- 
ness that  is  attributable  to  the  expectancy  of  continued  customer 
patronage,  whether  due  to  the  name  of  a  trade  or  business,  the  rep- 
utation of  a  trade  or  business,  or  any  other  factor. 

In  addition,  for  purposes  of  the  bill,  going  concern  value  is  the 
additional  element  of  value  of  a  trade  or  business  that  attaches  to 
property  by  reason  of  its  existence  as  an  integral  part  of  a  going 
concern.  Going  concern  value  includes  the  value  that  is  attributable 
to  the  abiUty  of  a  trade  or  business  to  continue  to  function  and  gen- 
erate income  without  interruption  notwithstanding  a  change  in 
ownership.  Going  concern  value  also  includes  the  value  that  is  at- 
tributable to  the  use  or  availability  of  an  acquired  trade  or  busi- 
ness (for  example,  the  net  earnings  that  otherwise  would  not  be  re- 
ceived during  any  period  were  the  acquired  trade  or  business  not 
available  or  operational). 

Workforce,  information  base,  know-how,  customer-based  in- 
tangibles, supplier-based  intangibles  and  other  similar 
items 

Workforce. — The  term  "section  197  intangible"  includes  workforce 
in  place  (which  is  sometimes  referred  to  as  agency  force  or  assem- 
bled workforce),  the  composition  of  a  workforce  (for  example,  the 
experience,  education,  or  training  of  a  workforce),  the  terms  and 
conditions  of  employment  whether  contractual  or  otherwise,  and 
any  other  value  placed  on  employees  or  any  of  their  attributes. 
Thus,  for  example,  the  portion  (if  any)  of  the  purchase  price  of  an 
acquired  trade  or  business  that  is  attributable  to  the  existence  of 
a  highly-skilled  workforce  is  to  be  amortized  over  the  14-year  pe- 
riod specified  in  the  bill.  As  a  further  example,  the  cost  of  acquiring 
an  existing  employment  contract  (or  contracts)  or  a  relationship 
with  employees  or  consultants  (including  but  not  limited  to  any 
**key  employee"  contract  or  relationship)  as  part  of  the  acquisition 
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of  a  trade  or  business  i^  to  be  amortized  over  the  14-year  period 
specified  in  the  bill.  \ 

Information  base. — ^The  term  "section  197  intangible"  includes 
business  books  and  records,  operating  systems,  and  any  other  infor- 
mation base  including  lists  or  other  information  with  respect  to 
current  or  prospective  customers  (regardless  of  the  method  of  re- 
cording such  information).  Thus,  for  example,  the  portion  (if  any) 
of  the  purchase  price  of  an  acquired  trade  or  business  that  is  at- 
tributable to  the  intangible  value  of  technical  manuals,  training 
manuals  or  programs,  data  files,  and  accoxmting  or  inventory  con- 
trol systems  is  to  be  amortized  over  the  14-year  period  specified  in 
the  bill.  As  a  further  example,  the  cost  of  acquiring  customer  lists, 
subscription  lists,  insurance  expirations, ^^"^  patient  or  client  files, 
or  Usts  of  newspaper,  magazine,  radio  or  television  advertisers  is 
to  be  amortized  over  the  14-year  period  specified  in  the  bill. 

Know-how. — ^The  term  "section  197  intangible"  includes  any  pat- 
ent, cop)Tight,  formula,  process,  design,  pattern,  know-how,  format, 
or  other  similar  item.  For  this  purpose,  the  term  "section  197  in- 
tangible" is  to  include  package  designs,  computer  software,  and  any 
interest  in  a  film,  sound  recording,  video  tape,  book,  or  other  simi- 
lar property,  except  as  specifically  provided  otherwise  in  the  bill.^"^® 

Customer-based  intangibles, — The  term  "section  197  intangible" 
includes  any  customer-based  intangible,  which  is  defined  as  the 
composition  of  market,  market  share,  and  any  other  value  resulting 
fi"om  the  future  provision  of  goods  or  services  pursuant  to  relation- 
ships with  customers  (contractual  or  otherwise)  in  the  ordinary 
course  of  business.  Thus,  for  example,  the  portion  (if  any)  of  the 
purchase  price  of  an  acqmred  trade  or  business  that  is  attributable 
to  the  existence  of  customer  base,  circulation  base,  imdeveloped 
market  or  market  growth,  insurance  in  force,  mortgage  servicing 
contracts,  investment  management  contracts,  or  other  relationships 
with  customers  that  involve  the  fiiture  provision  of  goods  or  serv- 
ices, is  to  be  amortized  over  the  14-year  period  specified  in  the  bill. 
On  the  other  hand,  the  portion  (if  any)  of  the  purchase  price  of  an 
acquired  trade  or  business  that  is  attributable  to  accounts  receiv- 
able or  other  similar  rights  to  income  for  those  goods  or  services 
that  have  been  provided  to  customers  prior  to  the  acquisition  of  a 
trade  or  business  is  not  to  be  taken  into  accoimt  under  the  bill.^^^ 

In  addition,  the  bill  specifically  provides  that  the  term  "customer- 
based  intangible"  includes  the  deposit  base  and  any  similar  asset 
of  a  financial  institution.  Thus,  for  example,  the  portion  (if  any)  of 
the  purchase  price  of  an  acquired  financial  institution  that  is  at- 
tributable to  the  checking  accoimts,  savings  accounts,  escrow  ac- 
counts and  other  similar  items  of  the  financial  institution  is  to  be 
amortized  over  the  14-year  period  specified  in  the  bill. 

Supplier-based  intangibles. — ^The  term  "section  197  intangible" 
incluoes  any  supplier-based  intangible,  which  is  defined  as  the 


^^"^  Insurance  expirations  are  records  that  are  maintained  by  insurance  agents  with  respect 
to  insurance  customers.  These  records  generally  include  information  relating  to  the  type  ot  in- 
surance, the  amount  of  insurance,  and  the  ei^iration  date  of  the  insurance. 

128  ggg  below  for  a  description  of  the  exceptions  for  certain  patents,  certain  computer  software, 
and  certain  interests  in  films,  sound  recordings,  video  tapes,  books,  or  other  similar  property. 

As  under  present  law,  the  portion  of  the  purchase  price  of  an  acquired  trade  or  Dusiness 
that  is  attributable  to  accounts  receivable  is  to  be  allocated  among  such  receivables  and  is  to 
be  taken  into  account  as  payment  is  received  under  each  receivable  or  at  the  time  that  a  receiv- 
able becomes  worthless. 
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value  resulting  from  the  future  acquisition  of  goods  or  se^ces  pur- 
suant to  relationships  (contractual  or  otherwise)  in  the  ordinary 
course  of  business  with  suppliers  of  goods  or  services  to  be  used  or 
sold  by  the  taxpayer.  Thus,  for  example,  the  portion  (if  any)  of  the 
purchase  price  of  an  acquired  trade  or  business  that  is  attributable 
to  the  existence  of  a  favorable  relationship  with  persons  that  pro- 
vide distribution  services  (for  example,  favorable  shelf  or  display 
space  at  a  retail  outlet),  the  existence  of  a  favorable  credit  rating, 
or  the  existence  of  favorable  supply  contracts,  is  to  be  amortized 
over  the  14-year  period  specified  in  the  bill.^^^ 

Other  similar  items, — The  term  "section  197  intangible"  also  in- 
cludes any  other  intangible  property  that  is  similar  to  workforce, 
information  base,  know-how,  customer-based  intangibles,  or  sup- 
plier-based intangibles. 

Licenses,  permits,  and  other  rights  granted  by  governmental 
units 

The  term  "section  197  intangible"  also  includes  any  license,  per- 
mit, or  other  right  granted  by  a  governmental  imit  or  any  agency 
or  instrumentality  thereof  (even  if  the  right  is  granted  for  an  in- 
definite period  or  the  right  is  reasonably  expected  to  be  renewed 
for  an  indefinite  period).^^^  Thus,  for  example,  the  capitahzed  cost 
of  acquiring  from  any  person  a  liquor  license,  a  taxi-cab  medallion 
(or  license),  an  airport  landing  or  takeoff  right  (which  is  sometimes 
referred  to  as  a  slot),  a  reflated  airline  route,  or  a  television  or 
radio  broadcasting  license  is  to  be  amortized  over  the  14-year  pe- 
riod specified  in  the  bill.  For  purposes  of  the  bill,  the  issuance  or 
renewal  of  a  license,  permit,  or  other  right  granted  by  a  govern- 
mental unit  or  an  agency  or  instrumentality  thereof  is  to  be  consid- 
ered an  acquisition  of  such  license,  permit,  or  other  right. 

Covenants  not  to  compete  and  other  similar  arrangements 

The  term  "section  197  intangible"  also  includes  any  covenant  not 
to  compete  (or  other  arrangement  to  the  extent  that  the  arrange- 
ment has  substantially  the  same  effect  as  a  covenant  not  to  com- 
pete; hereafter  "other  similar  arrangement")  entered  into  in  connec- 
tion with  the  direct  or  indirect  acquisition  of  an  interest  in  a  trade 
or  business  (or  a  substantial  portion  thereof).  For  this  purpose,  an 
interest  in  a  trade  or  business  includes  not  only  the  assets  of  a 
trade  or  business,  but  also  stock  in  a  corporation  that  is  engaged 
in  a  trade  or  business  or  an  interest  in  a  partnership  that  is  en- 
gaged in  a  trade  or  business. 

Any  amount  that  is  paid  or  incurred  \mder  a  covenant  not  to 
compete  (or  other  similar  arrangement)  entered  into  in  connection 
with  the  direct  or  indirect  acquisition  of  an  interest  in  a  trade  or 
business  (or  a  substantial  portion  thereof)  is  chargeable  to  capital  | 
account  and  is  to  be  amortized  ratably  over  the  14-year  period  ! 
specified  in  the  bill.  In  addition,  any  amoimt  that  is  paid  or  in- 
curred xmder  a  covenant  not  to  compete  (or  other  similar  arrange- 


See  below,  however,  for  a  description  of  the  exception  for  certain  rights  to  receive  tangible 
property  or  services  from  another  person. 

A  right  granted  by  a  governmental  unit  or  an  agency  or  instrumentality  thereof  that  con- 
stitutes an  interest  in  land  or  an  interest  imder  a  lease  of  tangible  property  is  excluded  from 
the  definition  of  a  section  197  intangible.  See  below  for  a  description  of  the  exceptions  for  inter- 
ests in  land  and  for  interests  \mder  leases  of  tangible  property. 
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ment)  after  the  taxable  year  in  which  the  covenant  (or  other  simi- 
lar arrangement)  was  entered  into  is  to  be  amortized  ratably  over 
the  remaining  months  in  the  14-year  amortization  period  that  ap- 
plies to  the  covenant  (or  other  similar  arrangement)  as  of  the  be- 
ginning of  the  month  that  the  amoimt  is  paid  or  incurred. 

For  purposes  of  this  provision,  an  arrangement  that  reqioires  the 
former  owner  of  an  interest  in  a  trade  or  business  to  continue  to 

Eerform  services  (or  to  provide  property  or  the  use  of  property)  that 
enefit  the  trade  or  business  is  considered  to  have  substantially  the 
same  effect  as  a  covenant  not  to  compete  to  the  extent  that  the 
amount  paid  to  the  former  owner  under  the  airangement  exceeds 
the  amount  that  represents  reasonable  compensation  for  the  serv- 
ices actually  rendered  (or  for  the  property  or  use  of  property  actu- 
ally provided)  by  the  former  owner.  As  under  present  law,  to  the 
extent  that  the  amount  paid  or  incurred  under  a  covenant  not  to 
compete  (or  other  similar  arrangement)  represents  additional  con- 
sideration for  the  acquisition  of  stock  in  a  corporation,  such  amoimt 
is  not  to  be  taken  into  accoimt  \mder  this  provision  but,  instead, 
is  to  be  included  as  part  of  the  acquirer's  basis  in  the  stock. 

Franchises,  trademarks,  and  trade  names 

The  term  "section  197  intangible"  also  includes  any  franchise, 
trademark,  or  trade  name.  For  this  purpose,  the  term  "franchise" 
is  defined,  as  imder  present  law,  to  include  any  agreement  that 
provides  one  of  the  parties  to  the  agreement  the  right  to  distribute, 
sell,  or  provide  goods,  services,  or  facihties,  within  a  specified 
area. In  addition,  as  provided  \mder  present  law,  the  renewal  of 
a  franchise,  trademark,  or  trade  name  is  to  be  treated  as  an  acqui- 
sition of  such  franchise,  trademark,  or  trade  name.^^^ 

The  bill  continues  the  present-law  treatment  of  certain  contin- 
gent amounts  that  are  paid  or  incurred  on  accoxmt  of  the  transfer 
of  a  franchise,  trademark,  or  trade  name.  Under  these  rules,  a  de- 
duction is  allowed  for  amounts  that  are  contingent  on  the  produc- 
tivity, use,  or  disposition  of  a  franchise,  trademark,  or  trade  name 
only  if  (1)  the  contingent  amounts  are  paid  as  part  of  a  series  of 
pajnnents  that  are  payable  at  least  annually  throughout  the  term 
of  the  transfer  agreement,  and  (2)  the  pajrments  are  substantially 
equal  in  amount  or  payable  under  a  fixed  formula.  ^^'^  Any  other 
amoimt,  whether  fixed  or  contingent,  that  is  paid  or  incurred  on  ac- 
count of  the  transfer  of  a  franchise,  trademark,  or  trade  name  is 
chargeable  to  capital  accoimt  and  is  to  be  amortized  ratably  over 
the  14-year  period  specified  in  the  bill. 

Exceptions  to  the  definition  of  a  section  197  intangible 

In  general. — The  bill  contains  several  exceptions  to  the  definition 
of  the  term  "section  197  intangible."  Several  of  the  exceptions  con- 
tained in  the  bill  apply  only  if  the  intangible  property  is  not  ac- 
quired in  a  transaction  (or  series  of  related  transactions)  that  in- 


Section  1253(bXl)  of  the  Code. 

1^  Only  the  costs  incurred  in  connection  with  the  renewal,  however,  are  to  be  amortized  over 
the  14-year  period  that  begins  with  the  month  that  the  franchise,  trademark,  or  trade  name 
is  renewed.  Any  costs  incurred  in  connection  with  the  issuance  (or  an  earlier  renewal)  of  a  fran- 
chise, trademark,  or  trade  name  are  to  continue  to  be  taken  into  account  over  the  remaining 
portion  of  the  amortization  period  that  began  at  the  time  of  such  issuance  (or  earlier  renewal). 

1**  Section  1253(d)(1)  of  the  Code. 
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volves  the  acquisition  of  assets  which  constitute  a  trade  or  business 
or  a  substantial  portion  of  a  trade  or  business.  It  is  anticipated 
that  the  Treasury  Department  will  exercise  its  regulatory  authority 
to  require  any  intangible  property  that  would  otherwise  be  ex- 
cluded from  the  definition  of  tne  term  "section  197  intangible"  to 
be  taken  into  account  under  the  bill  imder  circimistances  where  the 
acquisition  of  the  intangible  property  is,  in  and  of  itself,  the  acqui- 
sition of  an  asset  which  constitutes  a  trade  or  business  or  a  sub- 
stantial portion  of  a  trade  or  business. 

The  determination  of  whether  acquired  assets  constitute  a  sub- 
stantial portion  of  a  trade  or  business  is  to  be  based  on  all  of  the 
facts  and  circumstances,  including  the  nature  and  the  amount  of 
the  assets  acquired  as  well  as  the  nature  and  amoimt  of  the  assets 
retained  by  the  transferor.  It  is  not  intended,  however,  that  the 
value  of  the  assets  acquired  relative  to  the  value  of  the  assets  re- 
tained by  the  transferor  is  determinative  of  whether  the  acquired 
assets  constitute  a  substantial  portion  of  a  trade  or  business. 

For  pxirposes  of  the  bill,  a  group  of  assets  is  to  constitute  a  trade 
or  busmess  if  the  \ise  of  such  assets  would  constitute  a  trade  or 
business  for  purposes  of  section  1060  of  the  Code  (i.e.,  if  the  assets 
are  of  such  a  character  that  goodwill  or  going  concern  value  could 
under  any  circumstances  attach  to  the  assets).  In  addition,  the  ac- 
quisition of  a  franchise,  trademark  or  trade  name  is  to  constitute 
the  acquisition  of  a  trade  or  business  or  a  substantial  portion  of  a 
trade  or  business. 

In  determining  whether  a  taxpayer  has  acquired  an  intangible 
asset  in  a  transaction  (or  series  of  related  transactions)  that  in- 
volves the  acq[uisition  of  assets  that  constitute  a  trade  or  business 
or  a  substantial  portion  of  a  trade  or  business,  only  those  assets 
acquired  in  a  transaction  (or  a  series  of  related  transactions)  by  a 
taxpayer  (and  persons  related  to  the  taxpayer)  from  the  same  per- 
son (and  amy  related  person)  are  to  be  taken  into  account.  In  addi- 
tion, any  employee  relationships  that  continue  (or  covenants  not  to 
compete  that  are  entered  into)  as  part  of  the  transfer  of  assets  are 
to  be  taken  into  accoimt  in  determining  whether  the  transferred 
assets  constitute  a  trade  or  business  or  a  substantial  portion  of  a 
trade  or  business. 

Interests  in  a  corporation,  partnership,  trust,  or  estate. — ^The  term 
"section  197  intangible**  does  not  include  any  interest  in  a  corpora- 
tion, partnership,  trust,  or  estate.  Thus,  for  example,  the  bill  does 
not  apply  to  the  cost  of  acquiring  stock,  partnership  interests,  or 
interests  in  a  trust  or  estate,  whether  or  not  such  interests  are  reg- 
ularly traded  on  an  estabhshed  market. 

Interests  under  certain  financial  contracts. — ^The  term  "section 
197  intangible"  does  not  include  any  interest  under  an  existing  fu- 
tures contract,  foreign  currency  contract,  notional  principal  con- 
tract, interest  rate  swap,  or  other  similar  financial  contract,  wheth- 
er or  not  such  interest  is  regularly  traded  on  an  established  mar- 
ket. Any  interest  under  a  mortgage  servicing  contract,  credit  card 
servicing  contract  or  other  contract  to  service  indebtedness  issued 
by  another  person,  and  any  interest  under  an  assumption  reinsur- 


^^'^A  temporal  interest  in  property,  outright  or  in  trust,  may  not  be  used  to  convert  a  section 
197  intangiole  into  property  that  is  amortizable  more  rapidly  than  ratably  over  the  14-year  pe- 
riod specified  in  the  bill. 
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ance  contract  is  not  excluded  from  the  definition  of  the  term 
"section  197  intangible"  by  reason  of  the  exception  for  interests 
under  certain  financial  contracts. 

Interests  in  land. — ^The  term  "section  197  intangible"  does  not  in- 
clude any  interest  in  land.  Thus,  the  cost  of  acquiring  an  interest 
in  land  is  to  be  taken  into  account  imder  present  law  rather  than 
under  the  bill.  For  this  purpose,  an  interest  in  land  includes  a  fee 
interest,  life  estate,  remainder,  easement,  mineral  rights,  timber 
rights,  grazing  rights,  riparian  rights,  air  rights,  zoning  variances, 
and  any  other  similar  rights  with  respect  to  land.  An  interest  in 
land  is  not  to  include  an  airport  landmg  or  takeoff  right,  a  regu- 
lated airline  route,  or  a  franchise  to  provide  cable  television  serv- 
ices. 

The  costs  of  acquiring  Hcenses,  permits,  and  other  rights  relating 
to  improvements  to  land,  such  as  building  construction  or  use  per- 
mits, are  to  be  taken  into  accoimt  in  the  same  manner  as  the  \in- 
derlying  improvement  in  accordance  with  present  law. 

Certain  computer  software. — ^The  term  "section  197  intangible" 
does  not  include  computer  software  (whether  acquired  as  part  of  a 
trade  or  business  or  otherwise)  that  (1)  is  readily  available  for  pur- 
chase by  the  general  pubhc;  (2)  is  subject  to  a  nonexclusive  license; 
and  (3)  has  not  been  substantially  modified.  In  addition,  the  term 
"section  197  intangible"  does  not  include  computer  software  which 
is  not  acquired  in  a  transaction  (or  a  series  of  related  transactions) 
that  involves  the  acquisition  of  assets  which  constitute  a  trade  or 
business  or  a  substantial  portion  of  a  trade  or  business. 

For  purposes  of  the  bill,  the  term  "computer  software"  is  defined 
as  any  program  (i.e.,  any  sequence  of  machine-readable  code)  that 
is  designed  to  cause  a  computer  to  perform  a  desired  function.  The 
term  "computer  software"  includes  any  incidental  and  ancillary 
rights  with  respect  to  computer  software  that  (1)  are  necessary  to 
effect  the  legal  acquisition  of  the  title  to,  and  the  ownership  of,  the 
computer  software,  and  (2)  are  used  only  in  connection  with  the 
computer  software.  The  term  "computer  software"  does  not  include 
any  data  base  or  similar  item  (other  than  a  data  base  or  item  that 
is  in  the  pubHc  domain  and  that  is  incidental  to  the  software)  ^^"^ 
regardless  of  the  form  in  which  it  is  maintained  or  stored. 

If  a  depreciation  deduction  is  allowed  with  respect  to  any  com- 
puter software  that  is  not  a  section  197  intangible,  the  amount  of 
the  deduction  is  to  be  determined  by  amortizing  the  adjusted  basis 
of  the  computer  software  ratably  over  a  36-month  period  that  be- 
gins with  the  month  that  the  computer  software  is  placed  in  serv- 
ice. For  this  purpose,  the  cost  of  any  computer  software  that  is 
taken  into  accovmt  as  part  of  the  cost  of  computer  hardware  or 
other  tangible  property  under  present  law  is  to  continue  to  be 
taken  into  account  in  such  manner  under  the  bill.  In  addition,  the 
cost  of  any  computer  software  that  is  currently  deductible  {i.e.,  not 
capitaHzed)  imder  present  law  is  to  continue  to  be  taken  into  ac- 
count in  such  manner  under  the  bill. 

Certain  interests  in  films,  sound  recordings,  video  tapes,  books,  or 
other  similar  property. — ^The  term  "section  197  intangible"  does  not 


See  below  for  a  description  of  the  treatment  of  assumption  reinsurance  contracts. 
YoT  example,  a  data  base  would  not  include  a  dictionsuy  feature  used  to  spell-check  a  word 
processing  program. 
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include  any  interest  (including  an  interest  as  a  licensee)  in  a  film, 
sound  recording,  video  tape,  book,  or  other  similar  property  (includ- 
ing the  right  to  broadcast  or  transmit  a  live  event)  if  the  interest 
is  not  acquired  in  a  transaction  (or  a  series  of  related  transactions) 
that  involves  the  acquisition  of  assets  which  constitute  a  trade  or 
business  or  a  substantial  portion  of  a  trade  or  business. 

Certain  rights  to  receive  tangible  property  or  services. — ^The  term 
"section  197  intangible"  does  not  include  any  right  to  receive  tan- 
gible property  or  services  under  a  contract  (or  any  right  to  receive 
tangible  property  or  services  granted  by  a  governmental  unit  or  an 
agency  or  instrumentahty  thereof)  if  the  right  is  not  acquired  in  a 
transaction  (or  a  series  of  related  transactions)  that  involves  the 
acquisition  of  assets  which  constitute  a  trade  or  business  or  a  sub- 
stantial portion  of  a  trade  or  business. 

If  a  depreciation  deduction  is  allowed  with  respect  to  a  right  to 
receive  tangible  property  or  services  that  is  not  a  section  197  intan- 
gible, the  amount  of  the  deduction  is  to  be  determined  in  accord- 
ance with  regiilations  to  be  promulgated  by  the  Treasury  Depart- 
ment. It  is  anticipated  that  the  regulations  may  provide  that  in  the 
case  of  an  amortizable  right  to  receive  tangible  property  or  services 
in  substantially  equal  amoimts  over  a  fixed  period  that  is  not  re- 
newable, the  cost  of  acquiring  the  right  will  be  taken  into  account 
ratably  over  such  fixed  period.  It  is  also  anticipated  that  the  regu- 
lations may  provide  that  in  the  case  of  a  right  to  receive  a  fixed 
amount  of  tangible  property  or  services  over  an  imspecified  period, 
the  cost  of  acquiring  such  right  will  be  taken  into  account  under 
a  method  that  allows  a  deduction  based  on  the  amount  of  tangible 
property  or  services  received  during  a  taxable  year  compared  to  the 
total  amount  of  tangible  property  or  services  to  be  received. 

For  example,  assume  tiiat  a  taxpayer  acquires  from  another  per- 
son a  favorable  contract  right  of  such  person  to  receive  a  specified 
amount  of  raw  materials  each  month  for  the  next  three  years 
(which  is  the  remaining  Ufe  of  the  contract)  and  that  the  right  to 
receive  such  raw  materials  is  not  acquired  as  part  of  the  acquisi- 
tion of  assets  that  constitute  a  trade  or  business  or  a  substantial 
portion  thereof  (i.e.,  such  contract  right  is  not  a  section  197  intangi- 
ble). It  is  anticipated  that  the  taxpayer  may  be  required  to  amor- 
tize the  cost  of  acquiring  the  contract  right  ratably  over  the  three- 
year  remaining  life  of  the  contract.  Alternatively,  if  the  favorable 
contract  right  is  to  receive  a  specified  amoimt  of  raw  materials  dur- 
ing an  unspecified  period,  it  is  anticipated  that  the  taxpayer  may 
be  required  to  amortize  the  cost  of  acquiring  the  contract  right  by 
multiplying  such  cost  by  a  fraction,  the  numerator  of  which  is  the 
amount  of  raw  materials  received  imder  the  contract  during  any 
taxable  year  and  the  denominator  of  which  is  the  total  amount  of 
raw  materials  to  be  received  under  the  contract. 

It  is  also  anticipated  that  the  regulations  may  require  a  taxpayer 
under  appropriate  circumstances  to  amortize  the  cost  of  acquiring 
a  renewable  right  to  receive  tangible  property  or  services  over  a  pe- 
riod that  includes  all  renewal  options  exercisable  by  the  taxpayer 
at  less  than  fair  market  value. 

Certain  interests  in  patents  or  copyrights. — ^The  term  "section  197 
intangible"  does  not  include  any  interest  in  a  patent  or  copyright 
which  is  not  acquired  in  a  transaction  (or  a  series  of  related  trans- 
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actions)  that  involves  the  acquisition  of  assets  which  constitute  a 
trade  or  business  or  a  substantial  portion  of  a  trade  or  business. 

If  a  depreciation  deduction  is  allowed  with  respect  to  an  interest 
in  a  patent  or  copyright  and  the  interest  is  not  a  section  197  intan- 
gible, then  the  amount  of  the  deduction  is  to  be  determined  in  ac- 
cordance with  regulations  to  be  promulgated  by  the  Treasury  De- 
partment. It  is  expected  that  the  regulations  may  provide  that  if 
the  purchase  price  of  a  patent  is  payable  on  an  annual  basis  as  a 
fixed  percentage  of  the  revenue  derived  from  the  use  of  the  patent, 
then  the  amovint  of  the  depreciation  deduction  allowed  for  any  tax- 
able year  with  respect  to  the  patent  equals  the  amount  of  the  roy- 
alty paid  or  incurred  during  such  year.'^® 

Interests  under  leases  of  tangible  property. — The  term  "section 
197  intangible"  does  not  include  any  interest  as  a  lessor  or  lessee 
\inder  an  existing  lease  of  tangible  property  (whether  real  or  per- 
sonal). The  cost  of  acquiring  an  interest  as  a  lessor  under  a  lease 
of  tangible  property  where  the  interest  as  lessor  is  acquired  in  con- 
nection with  the  acquisition  of  the  tangible  property  is  to  be  taken 
into  accoiint  as  part  of  the  cost  of  the  tangible  property.  For  exam- 
ple, if  a  taxpayer  acquires  a  shopping  center  that  is  leased  to  ten- 
ants operating  retail  stores,  the  portion  (if  any)  of  the  purchase 
price  of  the  shopping  center  that  is  attributable  to  the  favorable  at- 
tributes of  the  leases  is  to  be  taken  into  accoxmt  as  a  part  of  the 
basis  of  the  shopping  center  and  is  to  be  taken  into  account  in  de- 
termining the  depreciation  deduction  allowed  with  respect  to  the 
shopping  center. 

The  cost  of  acquiring  an  interest  as  a  lessee  under  an  existing 
lease  of  tangible  property  is  to  be  taken  into  account  under  present 
law  (see  section  178  of  the  Code  and  Treas.  Reg.  sec.  1.162-ll(a)) 
rather  than  imder  the  provisions  of  the  bill.^'*^  In  the  case  of  any 
interest  as  a  lessee  under  a  lease  of  tangible  property  that  is  ac- 
quired with  any  other  intangible  property  (either  in  the  same 
transaction  or  series  of  related  transactions),  however,  the  portion 
of  the  total  purchase  price  that  is  allocable  to  the  interest  as  a  les- 
see is  not  to  exceed  the  excess  of  (1)  the  present  value  of  the  fair 
market  value  rent  for  the  use  of  the  tangible  property  for  the  term 
of  the  lease, over  (2)  the  present  value  of  the  rent  reasonably  ex- 
pected to  be  paid  for  the  use  of  the  tangible  property  for  the  term 
of  the  lease. 

Interests  under  indebtedness. — The  term  "section  197  intangible" 
does  not  include  any  interest  (whether  as  a  creditor  or  debtor) 
under  any  indebtedness  that  was  in  existence  on  the  date  that  the 


See  Associated  Patentees,  Inc.,  4  T.C.  979  (1945);  and  Rev.  Rul.  67-136,  1967-1  C.B.  58. 

is^The  bill  provides  that  a  sublease  is  to  be  treated  in  the  same  manner  as  a  lease  of  the 
imderlying  property.  Thus,  the  term  "section  197  intangible"  does  not  include  any  interest  as 
a  sublessor  or  sublessee  of  tangible  property. 

^^The  lease  of  a  gate  at  an  airport  for  the  purpose  of  loading  and  unloading  passengers  and 
cargo  is  a  lease  of  tangible  property  for  this  purpose.  It  is  anticipated  that  sudi  treatment  will 
serve  as  guidance  to  the  Internal  Revenue  Service  and  taxpayers  in  resolving  existing  disputes. 

In  no  event  is  the  present  value  of  the  fair  market  value  rent  for  the  use  of  the  tangible 
property  for  the  term  of  the  lease  to  exceed  the  fair  market  value  of  the  tangible  property  as 
of  the  date  of  acquisition.  The  present  value  of  such  rent  is  presumed  to  be  less  than  the  value 
of  the  tangible  property  if  the  duration  of  the  lease  is  less  than  the  economic  useful  life  of  the 
property. 
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interest  was  acqiiired.^'^^  Thus,  for  example,  the  value  of  assuming 
an  existing  indebtedness  with  a  below-market  interest  rate  is  to  be 
taken  into  accovint  under  present  law  rather  than  under  the  bill. 
In  addition,  the  premium  paid  for  acquiring  the  right  to  receive  an 
above-market  rate  of  interest  under  a  debt  instnmient  may  be 
taken  into  account  vinder  section  171  of  the  Code,  which  generally 
allows  the  amount  of  the  premiimi  to  be  amortized  on  a  yield-to- 
maturity  basis  over  the  remaining  term  of  the  debt  instrument. 
This  exception  for  interests  under  existing  indebtedness  does  not 
apply  to  the  deposit  base  and  other  similar  items  of  a  financial  in- 
stitution. 

Professional  sports  franchises. — ^The  term  "section  197  intangible" 
does  not  include  a  franchise  to  engage  in  professional  baseball,  bas- 
ketball, football,  or  other  professional  sport,  and  any  item  acquired 
in  connection  with  such  a  franchise.  Consequently,  the  cost  of  ac- 
quiring a  professional  sports  franchise  and  related  assets  (including 
any  goodwill,  going  concern  value,  or  other  section  197  intangibles) 
is  to  be  allocated  among  the  assets  acquired  as  provided  imder 
present  law  (see,  for  example,  section  1056  of  the  Code)  and  is  to 
be  taken  into  account  under  the  provisions  of  present  law. 

Certain  transaction  costs. — ^The  term  section  197  intangible  does 
not  include  the  amoxmt  of  any  fees  for  professional  services,  and 
any  transaction  costs,  incurred  by  parties  to  a  transaction  with  re- 
spect to  which  any  portion  of  the  gain  or  loss  is  not  recognized 
under  part  III  of  subchapter  C.  This  provision  addresses  a  concern 
that  some  taxpayers  might  attempt  to  contend  that  the  14-year  am- 
ortization provided  by  the  provision  appUes  to  any  such  amounts 
that  may  be  required  to  be  capitahzed  under  present  law  but  that 
do  not  relate  to  any  asset  with  a  readily  identifiable  useful  life.^'*^ 
The  exception  is  provided  solely  to  clanfy  that  section  197  is  not 
to  be  construed  to  provide  14-year  amortization  for  any  such 
amounts.  No  inference  is  intended  that  such  amoimts  would  (but 
for  this  provision)  be  properly  characterized  as  amounts  eUgible  for 
such  14-year  amortization,  nor  is  any  inference  intended  that  any 
amounts  not  specified  in  tiiis  provision  should  be  so  characterized. 
In  addition,  no  inference  is  intended  regarding  the  proper  treat- 
ment of  professional  fees  or  transaction  costs  in  other  cir- 
c\imstances  iinder  present  law. 

Regulatory  authority  regarding  rights  of  fixed  term  or  duration. — 
The  bill  authorizes  the  Treasury  Department  to  issue  regulations 
that  exclude  a  right  received  under  a  contract,  or  granted  by  a  gov- 
ernmental xmit  or  an  agency  or  instrumentality  thereof,  from  the 
definition  of  a  section  197  intangible  if  (1)  the  right  is  not  acquired 
in  a  transaction  (or  a  series  of  related  transactions)  that  involves 
the  acquisition  of  assets  which  constitute  a  trade  or  business  (or  a 
substantial  portion  thereof)  and  (2)  the  right  either  (A)  has  a  fixed 
duration  of  less  than  14  years  or  (B)  is  fixed  as  to  amoimt  and 


1-^2  For  purposes  of  this  exception,  the  term  "interest  iinder  any  existing  indebtedness"  is  to 
include  mortgage  servicing  ri^^ts  to  the  extent  that  the  rights  are  stripped  coupons  under  sec- 
tion 1286  of  the  Code.  See  Rev.  Rul.  91-^6,  1991-34  I.R.B.  5  (August  26,  1991). 
See,  e.g.,  INDOPCO,  Inc.  v.  Commissioner,  112  S.  Ct.  1039  (1992). 

i**For  example,  an  emission  allowance  granted  a  public  utility  under  Title  IV  of  the  Clean 
Air  Act  Amendments  of  1990  is  a  right  that  is  limited  in  amo\mt  within  the  meaning  of  this 
provision,  because  each  allowance  grants  a  right  to  a  fixed  amoiint  of  emissions.  It  is  expected 
that  the  Treasury  Department  wifl  provide  guidance  regarding  the  interaction  of  section  461 
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the  cost  is  properly  recoverable  (without  regard  to  this  provision) 
under  a  method  similar  to  the  unit  of  production  method. 

Generally,  it  is  anticipated  that  the  mere  fact  that  a  taxpayer 
will  have  the  opportunity  to  renew  a  contract  or  other  right  on  the 
same  terms  as  are  available  to  others,  in  a  competitive  auction  or 
similar  process  that  is  designed  to  reflect  fair  market  value  and  in 
which  the  taxpayer  is  not  contractually  advantaged,  will  not  be 
taken  into  accoimt  in  determining  the  duration  of  such  right  or 
whether  it  is  for  a  fixed  amount.  However,  the  fact  that  competitive 
bidding  occurs  at  the  time  of  renewal  and  that  there  are  or  may 
be  modifications  in  price  (or  in  terms  or  requirements  relating  to 
the  right  that  increase  the  cost  to  the  bidder)  shall  not  be  within 
the  scope  of  the  preceding  sentence  unless  the  bidding  also  actually 
produces  a  fair  market  value  price  comparable  to  the  price  that 
would  obtain  if  the  rights  were  purchased  immediately  after  re- 
newal from  a  person  (other  than  the  person  granting  the  renewal) 
in  an  arm's  length  transaction.  Furthermore,  it  is  expected  that,  as 
under  present  law,  the  Treasury  Department  will  take  into  account 
all  the  facts  and  circumstances,  including  any  facts  indicating  an 
actual  practice  of  renewals  or  expectancy  of  renewals. 

For  example,  assume  Company  A  enters  into  a  Ucense  with  Com- 
pany B  to  use  certain  know-how  developed  by  B.  In  addition,  as- 
sume that  the  license  is  for  five  years,  that  the  license  cannot  be 
renewed  by  A  except  on  terms  that  are  fully  available  to  A's  com- 
petitors and  that  the  price  paid  by  A  will  reflect  the  arm's  length 
price  that  a  third  party  would  pay  A  for  the  Hcense  immediately 
after  renewal.  Finally,  assume  that  the  hcense  does  not  constitute 
a  substantial  portion  of  a  trade  or  business  and  is  not  entered  into 
as  part  of  a  transaction  (or  series  of  related  transactions)  that  con- 
stitute the  acquisition  of  a  trade  or  business  or  substantial  portion 
thereof.  It  is  anticipated  that  in  these  circumstances  the  regula- 
tions will  provide  that  the  license  is  not  a  section  197  intangible 
because  it  is  of  fixed  duration. 

The  regulations  may  also  prescribe  rules  governing  the  extent  to 
which  renewal  options  and  similar  items  will  be  taken  into  accoiint 
for  the  purpose  of  determining  whether  rights  are  fixed  in  duration 
or  amoiint.  It  is  also  anticipated  that  such  regulations  may  pre- 
scribe the  appropriate  method  of  amortizing  the  capitalized  costs  of 
rights  which  are  excluded  by  such  regulations  from  the  definition 
of  a  section  197  intangible. 

Exception  for  certain  self-created  intangibles 

The  bill  generally  does  not  apply  to  any  section  197  intangible 
that  is  created  by  the  taxpayer  if  the  section  197  intangible  is  not 
created  in  connection  with  a  transaction  (or  a  series  of  related 
transactions)  that  involves  the  acquisition  of  assets  which  con- 
stitute a  trade  or  business  or  a  substantial  portion  thereof. 

For  purposes  of  this  exception,  a  section  197  intangible  that  is 
owned  by  a  taxpayer  is  to  be  considered  created  by  the  taxpayer 
if  the  intangible  is  produced  for  the  taxpayer  by  another  person 
under  a  contract  with  the  taxpayer  that  is  entered  into  prior  to  the 


with  these  provisions.  No  inference  is  intended  that  would  require  the  Treastiry  Department  to 
disturb  the  result  in  Rev.  Proc.  92-91,  1992-46  I.R.B.  32. 
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production  of  the  intangible.  For  example,  a  technological  process 
or  other  know-how  that  is  developed  specifically  for  a  taxpayer 
under  an  arrangement  with  another  person  pursuant  to  which  the 
taxpayer  retains  all  rights  to  the  process  or  know-how  is  to  be  con- 
sidered created  by  the  taxpayer. 

The  exception  for  "self-created"  intangibles  does  not  apply  to  the 
entering  into  (or  renewal  of)  a  contract  for  the  use  of  a  section  197 
intangible.  Thus,  for  example,  the  exception  does  not  apply  to  the 
capitalized  costs  incurred  by  a  hcensee  in  connection  with  the  en- 
tering into  (or  renewal  of)  a  contract  for  the  use  of  know-how  or 
other  section  197  intangible.  These  capitalized  costs  are  to  be  amor- 
tized over  the  14-year  period  specified  in  the  bill. 

In  addition,  the  exception  for  "self-created"  intangibles  does  not 
apply  to:  (1)  any  hcense,  permit,  or  other  right  that  is  granted  by 
a  governmental  imit  or  an  agency  or  instrumentality  thereof;  (2) 
any  covenant  not  to  compete  (or  other  similar  arrangement)  en- 
tered into  in  connection  with  the  direct  or  indirect  acquisition  of  an 
interest  in  a  trade  or  business  (or  a  substantial  portion  thereof); 
and  (3)  any  franchise,  trademark,  or  trade  name.  Ilius,  for  exam- 
ple, the  capitaUzed  costs  incurred  in  connection  with  the  develop- 
ment or  registration  of  a  trademark  or  trade  name  are  to  be  amor- 
tized over  the  14-year  period  specified  in  the  bill. 

Special  rules 

Determination  of  adjusted  basis 

The  adjusted  basis  of  a  section  197  intangible  that  is  acquired 
from  another  person  generally  is  to  be  determined  imder  the  prin- 
ciples of  present  law  that  apply  to  tangible  property  that  is  ac- 
quired from  another  person.  TTius,  for  example,  if  a  portion  of  the 
cost  of  acquiring  an  amortizable  section  197  intangible  is  contin- 
gent, the  adjusted  basis  of  the  section  197  intangible  is  to  be  in- 
creased as  of  the  beginning  of  the  month  that  the  contingent 
amoimt  is  paid  or  incurred.  This  additional  amoimt  is  to  be  amor- 
tized ratably  over  the  remaining  months  in  the  14-year  amortiza- 
tion period  that  appUes  to  the  intangible  as  of  the  beginning  of  the 
month  that  the  contingent  amount  is  paid  or  incurred. 

Treatment  of  certain  dispositions  of  amortizable  section  197 
intangibles 

Special  rules  apply  if  a  taxpayer  disposes  of  a  section  197  intan- 
gible that  was  acquired  in  a  transaction  or  series  of  related  trans- 
actions and,  after  the  disposition,  the  taxpayer  retains  other  sec- 
tion 197  intangibles  that  were  acquired  in  such  transaction  or  se- 
ries of  related  transactions. -^^^  First,  no  loss  is  to  be  recognized  by 


For  this  purpose,  the  abandonment  of  a  section  197  intangible  or  any  other  event  that  ren- 
ders a  section  197  intangible  worthless  is  to  be  considered  a  disposition  of  a  section  197  intangi- 
ble. 

These  special  rules  do  not  apply  to  a  section  197  intsingible  that  is  separately  acquired  (i.e., 
a  section  197  intangible  that  is  acquired  other  than  in  a  transaction  or  a  series  of  related  trans- 
actions that  involve  the  acquisition  of  other  section  197  intangibles).  Consequently,  a  loss  may 
be  recognized  upon  the  disposition  of  a  separately  acquired  section  197  intangible.  In  no  event, 
however,  is  the  termination  or  worthlessness  of  a  portion  of  a  section  197  intangible  to  be  con- 
sidered the  disposition  of  a  separately  acquired  section  197  intangible.  For  example,  the  termi- 
nation of  one  or  more  customers  from  an  acquired  customer  list  or  the  worthlessness  of  some 
information  from  an  acquired  data  base  is  not  to  be  considered  the  disposition  of  a  separately 
acquired  section  197  intangible. 
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reason  of  such  a  disposition.  Second,  the  adjusted  bases  of  the  re- 
tained section  197  intangibles  that  were  acqmred  in  connection 
with  such  transaction  or  series  of  related  transactions  are  to  be  in- 
creased by  the  amount  of  any  loss  that  is  not  recognized.  The  ad- 
justed basis  of  any  such  retained  section  197  intangible  is  in- 
creased by  the  product  of  (1)  the  amount  of  the  loss  that  is  not  rec- 
ognized solely  by  reason  of  this  provision,  and  (2)  a  fraction,  the 
numerator  of  which  is  the  adjusted  basis  of  the  intangible  as  of  the 
date  of  the  disposition  and  the  denominator  of  which  is  the  total 
adjusted  bases  of  aU  such  retained  section  197  intangibles  as  of  the 
date  of  the  disposition. 

For  purposes  of  these  rules,  all  persons  treated  as  a  single  tax- 
payer imder  section  41(f)(1)  of  the  Code  are  treated  as  a  single  tax- 
payer. Thus,  for  example,  a  loss  is  not  to  be  recognized  by  a  cor- 
poration upon  the  disposition  of  a  section  197  intangible  if  after  the 
disposition  a  member  of  the  same  controlled  group  as  the  corpora- 
tion retains  other  section  197  intangibles  that  were  acquired  in  the 
same  transaction  (or  a  series  of  related  transactions)  as  the  section 
197  intangible  that  was  disposed  of.  It  is  anticipated  that  the 
Treasury  Department  will  provide  rules  for  taking  into  accoimt  the 
amount  of  any  loss  that  is  not  recognized  due  to  this  rule  (for  ex- 
ample, by  allowing  the  corporation  that  disposed  of  the  section  197 
intangible  to  amortize  the  loss  over  the  remaining  portion  of  the 
14-year  amortization  period). 

Treatment  of  certain  nonrecognition  transactions 

If  any  section  197  intangible  is  acqiiired  in  a  transaction  to 
which  section  332,  351,  361,  721,  731,  1031,  or  1033  of  the  Code 
apphes  (or  any  transaction  between  members  of  the  same  affiliated 
group  during  any  taxable  year  for  which  a  consolidated  return  is 
filed),  ^^"^  the  transferee  is  to  be  treated  as  the  transferor  for  pur- 
poses of  applying  this  provision  with  respect  to  the  amoimt  of  the 
adjusted  basis  of  the  transferee  that  does  not  exceed  the  adjusted 
basis  of  the  transferor. 

For  example,  assume  that  an  individual  owns  an  amortizable  sec- 
tion 197  intangible  that  has  been  amortized  under  section  197  for 
4  full  years  and  has  a  remaining  imamortized  basis  of  $300,000.  In 
addition,  assume  that  the  individual  exchanges  the  asset  and 
$100,000  for  a  like-kind  amortizable  section  197  intangible  in  a 
transaction  to  which  section  1031  applies.  Under  the  bill,  $300,000 
of  the  basis  of  the  acquired  amortizable  section  197  intangible  is 
to  be  amortized  over  the  10  years  remaining  in  the  original  14-year 
amortization  period  for  the  transferred  asset  and  the  other 
$100,000  of  basis  is  to  be  amortized  over  the  14-year  period  speci- 
fied in  the  bill.148 


^^'^The  termination  of  a  partnership  under  section  708(bKlXB)  of  the  Code  is  a  transaction 
to  which  this  rule  applies.  In  such  a  case,  the  bill  applies  only  to  the  extent  that  the  adjusted 
basis  of  the  section  197  intangibles  before  the  termination  exceeds  the  adjusted  basis  of  the  sec- 
tion 197  intangibles  after  the  termination.  (See  the  example  below  in  the  discussion  of  "Treat- 
ment of  certain  partnership  transactions.") 

i*«No  inference  is  intended  whether  any  asset  treated  as  a  section  197  intangible  xmder  the 
bill  is  eligible  for  like  kind  exchange  treatment. 
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Treatment  of  certain  partnership  transactions 

Generally,  consistent  with  the  rules  described  above  for  certain 
nonrecognition  transactions,  a  transaction  in  which  a  taxpayer  ac- 
quires an  interest  in  an  intangible  held  through  a  partnership  (ei-  | 
ther  before  or  after  the  transaction)  will  be  treated  as  an  acquisi- 
tion to  which  the  bill  applies  only  if,  and  to  the  extent  that,  the 
acquiring  taxpayer  obtains,  as  a  result  of  the  transaction,  an  in-  ) 
creased  jbasis  for  such  intangible. 

For  example,  assume  that  A,  B  and  C  each  contribute  $700  for 
equal  shares  in  partnership  P,  which  on  January  1,  1994,  acquires 
as  its  sole  asset  an  amortizable  section  197  intangible  for  $2,100. 
Assume  that  on  January  1,  1998,  (1)  the  sole  asset  of  P  is  the  in- 
tangible acquired  in  1994,  (2)  the  intangible  has  an  imamortized  ! 
basis  of  $1,500  and  A,  B,  and  C  each  have  a  basis  of  $500  in  their 
partnership  interests,  and  (3)  D  (who  is  not  related  to  A,  B,  or  C) 
acquires  A's  interest  in  P  for  $800.  Under  the  bill,  if  there  is  no 
section  754  election  in  effect  for  1998,  there  will  be  no  change  in 
the  basis  or  amortization  of  the  intangible  and  D  will  merely  step  I 
into  the  shoes  of  A  with  respect  to  the  intangible.  D*s  share  of  the 
basis  in  the  intangible  will  be  $500,  which  will  be  amortized  over 
the  10  years  remaining  in  the  amortization  period  for  the  intangi- 
ble. 

On  the  other  hand,  if  a  section  754  election  is  in  effect  for  1998, 
then  D  will  be  treated  as  having  an  $800  basis  for  its  share  of  P's 
intangible.  Under  section  197,  D's  share  of  income  and  loss  will  be 
determined  as  if  P  owns  two  intangible  assets.  D  will  be  treated 
as  having  a  basis  of  $500  in  one  asset,  which  will  continue  to  be 
amortized  over  the  10  remaining  years  of  the  original  14-year  life. 
With  respect  to  the  other  asset,  D  will  be  treated  as  having  a  basis 
of  $300  (the  amoimt  of  step-up  obtained  by  D  under  section  743  as 
a  result  of  the  section  754  election)  which  will  be  amortized  over 
a  14-year  period  starting  with  January  of  1998.  B  and  C  will  each 
continue  to  share  equally  in  a  $1,000  basis  in  the  intangible  and 
amortize  that  amount  over  the  remaining  10-year  life. 

As  an  additional  example,  assume  the  same  facts  as  described 
above,  except  that  D  acquires  both  A's  and  B*s  interests  in  P  for 
$1,600.  Under  section  708,  the  transaction  is  treated  as  if  P  is  liq- 
uidated immediately  after  the  transfer,  with  C  and  D  each  receiv- 
ing their  pro  rata  share  of  Fs  assets  which  they  then  immediately 
contribute  to  a  new  partnership.  The  distributions  in  liquidation 
are  governed  by  section  731.  Under  the  bill,  C's  interest  in  the  in- 
tangible will  be  treated  as  having  a  $500  basis,  with  a  remaining 
amortization  period  of  10  years.  D  will  be  treated  as  having  an  in- 
terest in  two  assets:  one  with  a  basis  of  $1,000  and  a  remaining 
amortization  period  of  10  years,  and  the  other  with  a  basis  of  $600 
and  a  new  amortization  period  of  14  years. 

As  discussed  more  fully  below,  the  bill  also  changes  the  treat- 
ment of  pa3nnents  made  in  liquidation  of  the  interest  of  a  deceased 
or  retired  partner  in  exchange  for  goodwill.  Except  in  the  case  of 
pajrments  made  on  the  retirement  or  death  of  a  general  partner  of 
a  partnership  for  which  capital  is  not  a  material  income-producing 


^•*^Thi8  discussion  is  subject  to  the  application  of  the  anti-churning  rules  which  are  discussed 
below. 
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factor,  such  pajnnents  will  not  be  treated  as  a  distribution  of  part- 
nership income.  Under  the  bill,  however,  if  the  partnership  makes 
an  election  under  section  754,  section  734  will  generally  provide 
the  partnership  the  benefit  of  a  stepped-up  basis  for  the  retiring  or 
deceased  partner's  share  of  partnership  goodwill  and  an  amortiza- 
tion deduction  for  the  increase  in  basis  under  section  197. 

For  example,  using  the  facts  from  the  preceding  examples,  as- 
sume that  on  January  1,  1998,  A  retires  from  the  partnership  in 
exchange  for  a  payment  from  the  partnership  of  $800,  all  of  which 
is  in  exchange  for  A*s  interest  in  the  intangible  asset  owned  by  P. 
Under  the  bill,  if  there  is  a  section  754  election  in  effect  for  1998, 
P  will  be  treated  as  having  two  amortizable  section  197  intangibles: 
one  with  a  basis  of  $1,500  and  a  remaining  life  of  10  years,  and 
the  other  with  a  basis  of  $300  and  a  new  life  of  14  years. 

Treatment  of  certain  reinsurance  transactions 

The  bill  applies  to  any  insurance  contract  that  is  acquired  from 
another  person  through  an  assumption  reinsurance  transaction 
(but  not  through  an  indemnity  reinsurance  transaction). The 
amount  taken  into  account  as  the  adjusted  basis  of  such  a  section 
197  intangible,  however,  is  to  equal  the  excess  of  (1)  the  amount 
paid  or  incurred  by  the  acquirer/reinsurer  under  the  assumption 
reinsurance  transaction, over  (2)  the  amount  of  the  specified  pol- 
icy acquisition  expenses  (as  determined  under  section  848  of  the 
Code)  that  is  attributable  to  premiums  received  under  the  assump- 
tion reinsurance  transaction.  The  amount  of  the  specified  policy  ac- 
quisition expenses  of  an  insurance  company  that  is  attributable  to 
premiums  received  under  an  assumption  reinsurance  transaction  is 
to  be  amortized  over  the  period  specified  in  section  848  of  the  Code. 

Treatment  of  amortizable  section  197  intangible  as  depre- 
ciable property 

For  purposes  of  chapter  1  of  the  Internal  Revenue  Code,  an  am- 
ortizable section  197  intangible  is  to  be  treated  as  property  of  a 
character  which  is  subject  to  the  allowance  for  depreciation  pro- 
vided in  section  167.  Thus,  for  example,  an  amortizable  section  197 
intangible  is  not  a  capital  asset  for  purposes  of  section  1221  of  the 
Code,  but  an  amortizable  section  197  intangible  held  for  more  than 
one  year  generally  quahfies  as  property  used  in  a  trade  or  business 
for  purposes  of  section  1231  of  the  Code.  As  further  examples,  an 
amortizable  section  197  intangible  is  to  constitute  section  1245 
property,  and  section  1239  of  the  Code  is  to  apply  to  any  gain  rec- 
ognized upon  the  sale  or  exchange  of  an  amortizable  section  197  in- 
tangible, directly  or  indirectly,  between  related  persons. 


^'^^An  assumption  reinsurance  transaction  is  an  arrangement  whereby  one  insurance  company 
(the  reinsurer)  becomes  solely  liable  to  policyholders  on  contracts  transferred  by  another  insur- 
ance company  (the  ceding  company).  In  addition,  for  purposes  of  the  bill,  an  assumption  reinsur- 
ance transaction  is  to  include  any  acquisition  of  an  insurance  contract  that  is  treated  as  occur- 
ring by  reason  of  an  election  vmder  section  338  of  the  Code. 

^''^The  amount  paid  or  incurred  by  the  acquirer/reinsurer  under  an  assumption  reinsurance 
transaction  is  to  be  determined  under  the  principles  of  present  law.  (See  Treas.  Reg.  sec.  1.817- 
4(d)(2).) 


776 

Treatment  of  certain  amounts  that  are  properly  taken  into  ac- 
;  .         count  in  determining  the  cost  of  property  that  is  not  a 
section  197  intangible 

The  bill  does  not  apply  to  anv  amount  that  is  properly  taken  into 
account  under  present  law  in  determining  the  cost  of  property  that 
is  not  a  section  197  intangible.  Thus,  for  example,  no  portion  of  the 
cost  of  acquiring  real  property  that  is  held  for  the  production  of 
rental  income  (for  example,  an  office  building,  apartment  building 
or  shopping  center)  is  to  be  taken  into  accoimt  under  the  bill  (i.e., 
no  goodwill,  going  concern  value  or  any  other  section  197  intangible 
is  to  arise  in  connection  with  the  acquisition  of  such  real  property). 
Instead,  the  entire  cost  of  acquiring  such  real  property  is  to  be  in- 
cluded in  the  basis  of  the  real  property  and  is  to  be  recovered 
under  the  principles  of  present  law  applicable  to  such  property. 

Modification  of  purchase  price  allocation  and  reporting  rules 
for  certain  asset  acquisitions 

Sections  338(b)(5)  and  1060  of  the  Code  authorize  the  Treasury 
Department  to  promulgate  regulations  that  provide  for  the  alloca- 
tion of  purchase  price  among  assets  in  the  case  of  certain  asset  ac- 
quisitions. Under  regulations  that  have  been  promulgated  pursuant 
to  this  authority,  the  purchase  price  of  an  acquired  trade  or  busi- 
ness must  be  aUocatea  among  the  assets  of  the  trade  or  business 
using  the  "residual  method." 

Under  the  residual  method  specified  in  the  Treasury  regulations, 
adl  assets  of  an  acquired  trade  or  business  are  divided  into  the  fol- 
lowing four  classes:  (1)  Class  I  assets,  which  generally  include  cash 
and  cash  equivalents;  (2)  Class  II  assets,  which  generally  include 
certificates  of  deposit,  U.S.  government  securities,  readily  market- 
able stock  or  securities,  and  foreign  currency;  (3)  Class  III  assets, 
which  generally  include  all  assete  other  than  those  included  in 
Class  I,  II,  or  fV  (generally  all  furniture,  fixtures,  land,  buildings, 
equipment,  other  tangible  property,  accoimts  receivable,  covenants 
not  to  compete,  and  other  amortizable  intangible  assets);  and  (4) 
Class  IV  assets,  which  include  intangible  assets  in  the  nature  of 
goodwill  or  going  concern  value.  The  purchase  price  of  an  acquired 
trade  or  business  (as  first  reduced  by  the  amoimt  of  the  assets  in- 
cluded in  Class  I)  is  allocated  to  the  assets  included  in  Class  II  and 
Class  III  based  on  the  value  of  the  assets  included  in  each  class. 
To  the  extent  that  the  purchase  price  (as  reduced  by  the  amount 
of  the  assets  in  Class  I)  exceeds  the  value  of  the  assets  included 
in  Class  II  and  Class  III,  the  excess  is  allocable  to  assets  included 
in  Class  IV. 

It  is  expected  that  the  present  Treasury  regulations  which  pro- 
vide for  the  allocation  of  purchase  price  in  the  case  of  certain  asset 
acquisitions  will  be  amended  to  reflect  the  fact  that  the  bill  allows 
an  amortization  deduction  with  respect  to  intangible  assets  in  the 
nature  of  goodwill  and  going  concern  value.  It  is  anticipated  that 
the  residual  method  specified  in  the  regulations  will  be  modified  to 
treat  all  amortizable  section  197  intangibles  as  Class  IV  assets  and 
that  this  modification  will  apply  to  any  acquisition  of  property  to 
which  the  bill  applies. 

Section  1060  also  authorizes  the  Treasury  Department  to  require 
the  transferor  and  transferee  in  certain  asset  acquisitions  to  fur- 
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nish  information  to  the  Treasury  Department  concerning  the 
amount  of  any  purchase  price  that  is  allocable  to  goodwill  or  going 
concern  value.  The  bill  provides  that  the  information  furnished  to 
the  Treasury  Department  with  respect  to  certain  asset  acquisitions 
is  to  specify  the  amount  of  purchase  price  that  is  allocable  to  amor- 
tizable  section  197  intangibles  rather  than  the  amount  of  purchase 
price  that  is  allocable  to  goodwill  or  going  concern  value.  In  addi- 
tion, it  is  anticipated  that  the  Treasury  Department  will  exercise 
its  existing  regulatory  authority  to  require  taxpayers  to  furnish 
such  additional  information  as  may  be  necessary  or  appropriate  to 
carry  out  the  provisions  of  the  bill,  including  the  amount  of  pur- 
chase price  that  is  allocable  to  intangible  assets  that  are  not  amor- 
tizable  section  197  intangibles. 

General  regulatory  authority 

The  Treasury  Department  is  authorized  to  prescribe  such  regula- 
tions as  may  be  appropriate  to  carry  out  the  purposes  of  the  bill 
including  such  regulations  as  may  be  appropriate  to  prevent  avoid- 
ance of  the  piirposes  of  the  bill  through  related  persons  or  other- 
wise. It  is  anticipated  that  the  Treasury  Department  will  exercise 
its  regulatory  authority  where  appropriate  to  clarify  the  types  of  in- 
tangible property  that  constitute  section  197  intangibles. 

Study 

The  Treasury  Department  is  directed  to  conduct  a  continuing 
study  of  the  implementation  and  effects  of  the  bill,  including  effects 
on  merger  and  acquisition  activities  (including  hostile  takeovers 
and  leveraged  buyouts).  It  is  expected  that  the  study  will  address 
effects  of  the  legislation  on  the  pricing  of  acquisitions  and  on  the 
reported  values  of  different  types  of  intangibles  (including  good- 
will). The  Treasury  Department  is  to  report  the  initial  results  of 
such  study  as  expeditiously  as  possible  and  no  later  than  December 
31,  1994.  The  Treasury  Department  is  to  provide  additional  reports 
annually  thereafter. 

Report  regarding  backlog  of  pending  cases 

The  purpose  of  the  provision  is  to  simplify  the  law  regarding  the 
amortization  of  intangibles.  The  severe  backlog  of  cases  in  audit 
and  litigation  is  a  matter  of  great  concern,  and  any  principles  es- 
tablished in  such  cases  will  no  longer  have  precedential  value  due 
to  the  provision.  Therefore,  the  Internal  Revenue  Service  is  urged 
in  the  strongest  possible  terms  to  expedite  the  settlement  of  cases 
under  present  law.  In  considering  settlements  and  establishing  pro- 
cedures for  handling  existing  controversies  in  an  expedient  and  bal- 
anced manner,  the  Internal  Revenue  Service  is  strongly  encouraged 
to  take  into  account  the  principles  of  the  bill  so  as  to  produce  con- 
sistent results  for  similarly  situated  taxpayers.  However,  no  infer- 
ence is  intended  that  any  deduction  should  be  allowed  in  these 
cases  for  assets  that  are  not  amortizable  imder  present  law. 

The  Treasury  Department  is  required  to  report  annually  to  the 
House  Ways  and  Means  Committee  and  the  Senate  Finance  Com- 


There  is  no  intention  to  codify  any  aspect  of  the  existing  regulations  iinder  section  1060 
or  other  provisions.  Furthermore,  it  is  expected  that  the  Treasury  Department  will  review  the 
operation  of  the  regulations  under  sections  1060  and  338  in  light  of  new  section  197. 
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mittee,  regarding  the  volume  of  pending  disputes  in  audit  and  liti- 
gation involving  the  amortization  of  intangibles  and  the  progress 
made  in  resolving  such  disputes.  It  is  expected  that  the  report  will 
also  address  the  effects  of  the  provision  on  the  volume  and  nature 
of  disputes  regarding  the  amortization  of  intangibles.  The  first  such 
report  is  to  be  made  no  later  than  December  31,  1994. 

Effective  Date 

In  general 

The  provision  generally  applies  to  property  acquired  after  the 
date  of  enactment  of  the  bill.  As  more  fully  described  below,  how- 
ever, a  taxpayer  may  elect  to  apply  the  bill  to  all  property  acquired 
after  July  25,  1991.  In  addition,  a  taxpayer  that  does  not  make  this 
election  may  elect  to  apply  present  law  (rather  than  the  provisions 
of  the  bill)  to  property  that  is  acquired  after  the  date  of  enactment 
of  the  bill  pursuant  to  a  binding  written  contract  in  effect  on  the 
date  of  enactment  of  the  bill  and  at  all  times  thereafter  until  the 
property  is  acquired.  Finally,  special  "anti-chuming**  rules  may 
apply  to  prevent  taxpayers  fi"om  converting  existing  goodwill,  going 
concern  value,  or  any  other  section  197  intangible  for  which  a  de- 
preciation or  amortization  deduction  would  not  have  been  allowable 
imder  present  law  into  amortizable  property  to  which  the  bill  ap- 
plies. 

Election  to  apply  hill  to  property  cusquired  after  July  25,  1991 

A  taxpayer  may  elect  to  apply  the  bill  to  all  property  acquired 
by  the  taxpayer  aSfter  July  25,  1991.  If  a  taxpayer  makes  this  elec- 
tion, the  bill  also  appHes  to  all  property  acquired  after  July  25, 
1991,  by  any  taxpayer  that  is  imder  common  control  with  the  elect- 
ing taxpayer  (within  the  meaning  of  subparagraphs  (A)  and  (B)  of 
section  41(f)(1))  of  the  Code)  at  any  time  during  the  period  that 
began  on  November  22,  1991,  and  that  ends  on  the  date  that  the 
election  is  made.^^^ 

The  election  is  to  be  made  at  such  time  and  in  such  manner  as 
may  be  specified  by  the  Treasury  Department, and  the  election 
may  be  revoked  only  with  the  consent  of  the  Treasury  Department. 

Elective  binding  contract  exception 

A  taxpayer  may  also  elect  to  apply  present  law  (rather  than  the 
provisions  of  the  bill)  to  property  that  is  acquired  after  the  date  of 
enactment  of  the  bill  if  the  property  is  acquired  pursuant  to  a  bind- 
ing written  contract  that  was  in  effect  on  the  date  of  enactment  of 
the  bill  and  at  all  times  thereafter  imtil  the  property  is  acquired. 
This  election  may  not  be  made  by  any  taxpayer  that  is  subject  to 


However,  with  certain  exceptions,  an  amortization  deduction  is  not  to  be  allowed  under  the 
bill  for  goodwill,  ^oing  concern  value,  or  any  other  section  197  intangible  for  which  a  deprecia- 
tion or  amortization  deduction  woxild  not  be  allowable  but  for  the  provisions  of  the  bill  if:  (1) 
the  section  197  intangible  is  acquired  after  July  25,  1991;  and  (2)  either  (a)  the  taxpayer  or  a 
related  person  held  or  xised  the  intangible  on  July  25,  1991;  (b)  the  taxpayer  acquired  the  intan- 
gible from  a  person  that  held  such  intangible  on  July  25,  1991,  and,  as  part  of  the  transaction, 
the  user  of  the  intangible  does  not  change;  or  (c)  the  taxpayer  grants  the  right  to  use  the  intan- 
gible to  a  person  (or  a  person  related  to  such  person)  that  held  or  used  the  intangible  on  July 
25.  1991.  See  below  for  a  more  detailed  description  of  these  ''anti-chuming"  rules. 

It  is  anticipated  that  the  Treasury  Department  will  reqviire  the  election  to  be  made  on  the 
timely  filed  Federal  income  tax  return  of  the  taxpayer  for  the  taxable  year  that  includes  the 
date  of  enactment  of  the  bill. 
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either  of  the  elections  described  above  that  apply  the  provisions  of 
tiie  bill  to  property  acquired  before  the  date  of  enactment  of  the 
bill. 

The  election  is  to  be  made  at  such  time  and  in  such  manner  as 
may  be  specified  by  the  Treasury  Department, and  the  election 
may  be  revoked  only  with  the  consent  of  the  Treasury  Department. 

Anti-chuming  rules 

Special  rules  are  provided  by  the  bill  to  prevent  taxpayers  from 
converting  existing  goodwill,  going  concern  value,  or  any  other  sec- 
tion 197  intangible  for  which  a  depreciation  or  amortization  deduc- 
tion would  not  have  been  allowable  imder  present  law  into  amortiz- 
able  property  to  which  the  bill  applies. 

Under  these  "anti-chuming"  rules,  goodwill,  going  concern  value, 
or  any  other  section  197  intangible  for  which  a  depreciation  or  am- 
ortization deduction  would  not  be  allowable  but  for  the  provisions 
of  the  bill  may  not  be  amortized  as  an  amortizable  section  197 
intangible  if:  (1)  the  section  197  intangible  is  acquired  by  a  tax- 
payer after  the  date  of  enactment  of  the  bill;  and  (2)  either  (a)  the 
taxpayer  or  a  related  person  held  or  used  the  intangible  at  any 
time  during  the  period  that  begins  on  July  25,  1991,  and  that  ends 
on  the  date  of  enactment  of  the  bill;  (b)  the  taxpayer  acquired  the 
intangible  firom  a  person  that  held  such  intangible  at  any  time  dur- 
ing the  period  that  begins  on  July  25,  1991,  and  that  ends  on  the 
date  of  enactment  of  the  bill  and,  as  part  of  the  transaction,  the 
user  of  the  intangible  does  not  change;  or  (c)  the  taxpayer  grants 
the  right  to  use  the  intangible  to  a  person  (or  a  person  related  to 
such  person)  that  held  or  used  the  intangible  at  any  time  during 
the  period  that  begins  on  July  25,  1991,  and  that  ends  on  the  date 
of  enactment  of  the  bill.  The  ajiti-chuming  rules,  however,  do  not 
apply  to  the  acquisition  of  any  intangible  by  a  taxpayer  if  the  basis 
of  the  intangible  in  the  hands  of  the  taxpayer  is  determined  under 
section  1014(a)  (relating  to  property  acquired  fi-om  a  decedent). 

For  purposes  of  the  anti-chuming  rules,  a  person  is  related  to  an- 
other person  if:  (1)  the  person  bears  a  relationship  to  that  person 
which  would  be  specified  in  section  267(b)(1)  or  707(b)(1)  of  the 
Code  if  those  sections  were  amended  by  substituting  20  percent  for 
50  percent;  or  (2)  the  persons  are  engaged  in  trades  or  Tbusinesses 
under  common  control  (within  the  meaning  of  subparagraphs  (A) 
and  (B)  of  section  41(f)(1)  of  the  Code).  A  person  is  treated  as  relat- 
ed to  another  person  if  such  relationship  exists  immediately  before 
or  immediately  after  the  acquisition  of  the  intangible  involved. 

In  addition,  in  determining  whether  the  anti-chuming  mles 
apply  with  respect  to  any  increase  in  the  basis  of  partnership  prop- 
erty under  section  732,  734,  or  743  of  the  Code,  the  determinations 
are  to  be  made  at  the  partner  level  and  each  partner  is  to  be  treat- 
ed as  having  owned  or  used  the  partner's  proportionate  share  of 
the  partnership  property.  Thus,  for  example,  the  anti-chuming 
rules  do  not  apply  to  any  increase  in  the  basis  of  partnership  prop- 


It  is  anticipated  that  the  Treasury  Department  will  require  the  election  to  be  made  on  the 
timely  filed  Federal  income  tax  return  of  the  taxpayer  for  the  taxable  year  that  includes  the 
date  of  enactment  of  the  bill. 

Amounts  that  are  properly  deductible  pursuant  to  section  1253  under  present  law  are  to 
be  treated  for  purposes  of  the  anti-chuming  provision  as  amounts  for  which  depreciation  or  am- 
ortization is  allowable  under  present  law. 
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erty  that  occurs  upon  the  acquisition  of  an  interest  in  a  partnership 
that  has  made  a  section  754  election  if  the  person  acquiring  the 
pairtnership  interest  is  not  related  to  the  person  selling  the  part- 
nership interest.  ^^"^ 

These  "anti-chuming^*  rules  are  not  to  apply  to  any  section  197 
intangible  that  is  acquired  from  a  person  with  less  than  a  50-per- 
cent relationship  to  the  acquirer  to  the  extent  that:  (1)  the  seller 
recognizes  gain  on  the  transaction  with  respect  to  such  intangible; 
and  (2)  the  seller  agrees,  notwithstanding  any  other  provision  of 
the  Code,  to  pay  a  tax  on  such  gain  which,  when  added  to  any 
other  Federal  income  tax  imposed  on  such  gain,  equals  the  product 
of  such  gain  and  the  highest  rate  of  tax  imposed  by  section  1  or 
11  of  the  Code,  whichever  is  applicable.  The  seller  is  treated  as  sat- 
isfying the  second  requirement  if  the  excess  of  (1)  the  total  tax  li- 
ability for  the  year  of  the  transaction  over  (2)  what  its  tax  liability 
for  such  year  would  have  been  had  the  sale  of  the  intangible  (but 
not  the  remainder  of  the  transaction)  been  excluded  from  the  com- 
putation equals  or  exceeds  the  product  of  the  gain  on  that  asset 
times  the  relevant  maximum  rate. 

The  bill  also  contains  a  general  anti-abuse  rule  that  applies  to 
any  section  197  intangible  that  is  acquired  by  a  taxpayer  from  an- 
other person.  Under  this  rule,  a  section  197  intangible  may  not  be 
amortized  imder  the  provisions  of  the  bill  if  the  taxpayer  acquired 
the  intangible  in  a  transaction  one  of  the  principal  purposes  of 
which  is  to  (1)  avoid  the  requirement  that  the  intangible  be  ac- 
quired after  the  date  of  enactment  of  the  bill  or  (2)  avoid  any  of 
the  anti-chuming  rules  described  above  that  are  applicable  to  good- 
will, going  concern  value,  or  any  other  section  197  intangible  for 
which  a  depreciation  or  amortization  deduction  would  not  be  allow- 
able but  for  the  provisions  of  the  bill. 

Finally,  the  special  rules  described  above  that  apply  in  the  case 
of  transactions  described  in  section  332,  351,  361,  721,  731,  1031, 
or  1033  of  the  Code  also  apply  for  purposes  of  the  effective  date. 
Consequently,  if  the  transferor  of  any  section  197  property  is  not 
allowed  an  amortization  deduction  with  respect  to  such  property 
under  this  provision,  then  the  transferee  is  not  allowed  an  amorti- 
zation deduction  imder  this  provision  to  the  extent  of  the  adjusted 
basis  of  the  transferee  that  does  not  exceed  the  adjusted  basis  of 
the  transferor.  In  addition,  this  provision  is  to  apply  to  any  subse- 
quent transfers  of  any  such  property  in  a  transaction  described  in 
section  332,  351,  361,  721,  731,  1031,  or  1033. 


^^■'In  addition  to  these  rules,  it  is  anticipated  that  rules  similar  to  the  anti-chuming  rules 
under  section  168  of  the  Code  will  apply  in  determining  whether  persons  are  related.  (See  Prop. 
Treas.  Reg.  1.168-4  (February  16,  1984).)  For  example,  it  is  anticipated  that  a  corporation,  part- 
nership, or  trust  that  owned  or  used  property  at  any  time  during  the  period  that  begins  on  July 
25,  1991,  and  that  ends  on  the  date  of  enactment  of  the  bill  and  that  is  no  longer  in  existence 
will  be  considered  to  be  in  existence  for  purposes  of  determining  whether  the  taxpayer  that  ac- 
quired the  property  is  related  to  such  corporation,  partnership,  or  trust. 

As  a  furtiier  example,  it  is  anticipated  that  in  the  case  of  a  transaction  to  which  section  338 
of  the  Code  applies,  the  corporation  that  is  treated  as  selling  its  assets  will  not  to  be  considered 
related  to  the  corporation  liiat  is  treated  as  purchasing  the  assets  if  at  least  80  percent  of  the 
stock  of  the  corporation  that  is  treated  as  selling  its  assets  is  acquired  by  purchase  after  July 
25,  1991. 
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2.  Modify  special  treatment  of  certain  liquidation  pajmients 
(sec.  14262  of  the  bill  and  sec.  736  of  the  Code) 

Present  Law 

Payments  for  purchase  of  goodwill  and  accounts  receivable 

A  current  deduction  generally  is  not  allowed  for  a  capital  expend- 
iture (i.e.,  an  expenditure  that  yields  benefits  beyond  the  current 
taxable  year).  The  cost  of  goodwill  acquired  in  connection  with  the 
assets  of  a  going  concern  normally  is  a  capital  expenditure,  as  is 
the  cost  of  acquiring  accounts  receivable.  The  cost  of  acquiring 
goodwill  is  recovered  only  when  the  goodwill  is  disposed  of,  while 
the  cost  of  acquiring  accounts  receivable  is  taken  into  account  only 
when  the  receivable  is  disposed  of  or  becomes  worthless. 

Payments  made  in  liquidation  of  partnership  interest 

The  tax  treatment  of  a  payment  made  in  liquidation  of  the  inter- 
est of  a  retiring  or  deceased  partner  depends  upon  whether  the 
pa5mient  is  made  in  exchange  for  the  partner's  interest  in  partner- 
ship property.  A  hquidating  pa3nnent  made  in  exchange  for  such 
property  is  treated  as  a  distribution  by  the  partnership  (sec. 
736(b)).  Such  distribution  generally  results  in  gain  to  the  retiring 
partner  only  to  the  extent  that  the  cash  distributed  exceeds  such 
partner's  adjusted  basis  in  the  partnership  interest. 

A  liquidating  payment  not  made  in  exchange  for  the  partner's  in- 
terest in  partnership  property  receives  either  of  two  possible  treat- 
ments. If  the  amount  of  the  payment  is  determined  without  ref- 
erence to  partnership  income,  it  is  treated  as  a  guaranteed  pay- 
ment and  is  generally  deductible  (sec.  736(a)(2)).  If  the  amount  of 
payment  is  determined  by  reference  to  partnership  income,  the 
payment  is  treated  as  a  (hstributive  share  of  partnership  income, 
thereby  reducing  the  distributive  shares  of  other  partners  (which 
is  equivalent  to  a  deduction)  (sec.  736(a)(2)). 

A  special  rule  treats  amoimts  paid  for  goodwill  of  the  partnership 
(except  to  the  extent  provided  in  the  partnership  agreement)  and 
unrealized  receivables  as  not  made  in  exchange  for  an  interest  in 
partnership  property  (sec.  736(b)(2)(B)).  Thus,  such  amoimts  may 
be  deductible.  Unrealized  receivables  include  imbilled  amoimts,  ac- 
coimts  receivable,  depreciation  recapture,  market  discount,  and  cer- 
tain other  items  (sec.  751(c)). 

Sale  or  exchange  of  a  partnership  interest 

The  sale  or  exchange  of  a  partnership  interest  results  in  capital 
gain  or  loss  to  the  transferor  partner,  except  to  the  extent  that  or- 
dinary income  or  loss  is  recognized  with  respect  to  the  partner's 
share  of  the  partnership's  unrealized  receivables  and  substantially 
appreciated  inventory  items  (sec.  741).  It  is  often  unclear  whether 
a  pajonent  by  a  partnership  to  a  retiring  partner  is  made  in  sale 
or  exchange  of,  or  in  Uquidation  of,  a  partnership  interest. 
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Reasons  for  Change 

In  general 

By  treating  a  pajrment  for  unstated  goodwill  and  unrealized  re- 
ceivables as  a  guaranteed  payment  or  distributive  share,  present 
law  in  effect  permits  a  deduction  for  an  amoimt  that  woiila  other- 
wise constitute  a  capital  expenditure.  Thi$  treatment  does  not 
measure  partnership  income  properly.  It  also  threatens  to  erode 
the  rule  requiring  capitaHzation  of  such  payments  generally.  Under 
present  law,  a  prospective  buyer  of  a  business  may  structure  the 
transaction  so  as  to  currently  deduct  such  an  amount  by  first  en- 
tering into  a  partnership  with  the  seller  and  then  liquidating  the 
seller's  partnership  interest. 

Section  736  was  intended  to  simplify  the  taxation  of  payments  in 
liquidation.  Instead,  it  has  created  confusion  as  to  whether  a  par- 
ticular pajonent  is  a  payment  in  liquidation  or  is  made  pursuant 
to  a  sale  of  the  partnership  interest  to  the  continuing  partners.  The 
proposal  reduces  this  confusion  by  ehminating  a  primary  difference 
between  sales  and  liquidations. 

The  special  treatment  of  goodwill  was  apparently  predicated  on 
the  assvmaption  that  the  adverse  positions  of  the  taxpayers  will  re- 
sult in  a  stated  price  equal  to  the  true  value  of  the  goodwill.  That 
assumption  is  false.  If  the  value  of  the  preferential  rate  (if  any)  and 
the  income  deflection  are  not  equal,  the  stated  goodwill  and  total 
retirement  payments  will  likely  be  set  so  as  to  maximize  the  com- 
bined tax  savings  for  both  retiring  and  continuing  partners. 

It  is  recognized,  however,  that  general  partners  in  service  part- 
nerships do  not  ordinarily  value  goodwill  in  liquidating  partners. 
Accorcfingly,  such  partners  may  continue  to  receive  the  special  rule 
of  present  law. 

Unrealized  receivables 

When  originally  enacted,  the  term  "imrealized  receivables"  was 
limited  to  imbilled  amo\mts  and  accoimts  receivable.  The  tax  defer- 
ral resulting  from  immediate  deduction  of  amoimts  paid  for  these 
items  is  relatively  short  because  pajnnent  is  usually  received  in  the 
near  future.  Such  deferral  is  considerably  longer,  however,  with  re- 
spect to  the  deduction  of  other  items  now  included  in  the  expanded 
definition  of  unreahzed  receivables,  such  as  depreciation  recapture 
on  business  assets,  which  are  slow  to  give  rise  to  ordinary  income. 

Explanation  OF  Provision 

In  general 

The  bill  generally  repeals  the  special  treatment  of  Hquidation 
payments  made  for  goocfwill  and  imreahzed  receivables.  Thus,  such 
payments  would  be  treated  as  made  in  exchange  for  the  partner's 
interest  in  partnership  property,  and  not  as  a  distributive  share  or 
guaranteed  payment  that  coidd  give  rise  to  a  deduction  or  its 
equivalent.  The  bill  does  not  change  present  law  with  respect  to 
payments  made  to  a  general  partner  in  a  partnership  in  which  cap- 
ital is  not  a  material  income-producing  factor.  The  determination 
of  whether  capital  is  a  material  income-producing  factor  would  be 
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made  iinder  principles  of  present  and  prior  law.  For  purposes 
of  this  provision,  capital  is  not  a  material  income-producing  factor 
where  substantially  all  the  gross  income  of  the  business  consists  of 
fees,  commissions,  or  other  compensation  for  personal  services  per- 
formed by  an  individual.  The  practice  of  his  or  her  profession  by 
a  doctor,  dentist,  lawyer,  architect,  or  accountant  will  not,  as  such, 
be  treated  as  a  trade  or  bxisiness  in  which  capital  is  a  material  in- 
come-producing factor  even  though  the  practitioner  may  have  a 
substantial  capital  investment  in  professionad  equipment  or  in  the 
physical  plant  constituting  the  office  from  which  such  individual 
conducts  his  or  her  practice  so  long  as  such  capital  investment  is 
merely  incidental  to  such  professional  practice,  fn  addition,  the  bill 
does  not  affect  tiie  deductibihty  of  compensation  paid  to  a  retiring 
partner  for  past  services. 

Unrealized  receivables 

The  bill  also  repeals  the  special  treatment  of  payments  made  for 
unrealized  receivables  (other  than  unbilled  amounts  and  accounts 
receivable)  for  all  partners.  Such  amounts  would  be  treated  as 
made  in  exchange  for  the  partner's  interest  in  partnership  prop- 
erty. Thus,  for  example,  a  pajonent  for  depreciation  recapture 
would  be  treated  as  made  in  exchange  for  an  interest  in  partner- 
ship property,  and  not  as  a  distributive  share  or  guaranteed  pay- 
ment that  could  give  rise  to  a  deduction  or  its  equivalent. 

Effective  Date 

The  provision  generally  appHes  to  partners  retiring  or  dying  on 
or  after  January  5,  1993.  The  provision  does  not  apply  to  any  part- 
ner who  retires  on  or  after  January  5,  1993,  if  a  written  contract 
to  purchase  the  partner's  interest  in  the  partnership  was  binding 
on  January  4,  1993  and  at  all  times  thereafter  until  such  purchase. 
For  this  purpose,  a  written  contract  is  to  be  considered  binding 
only  if  the  contract  specifies  the  amount  to  be  paid  for  the  partner- 
ship interest  and  the  timing  of  any  such  payments. 

G.  Miscellaneous  Revenue-Increase  Provisions 

1.  Substantiation  and  disclosure  requirements  for  charitable 
contributions  (sees.  14271  and  14272  of  the  bill  and  sec. 
170  and  new  sees.  6115  and  6714  of  the  Code) 

Present  Law 

An  individual  taxpayer  who  itemizes  deductions  must  separately 
state  (on  Schedule  A  to  the  Form  1040)  the  aggregate  amount  of 
charitable  contributions  made  by  cash  or  check  and  the  aggregate 
amount  made  by  donated  property  other  than  cash  or  check. 

A  taxpayer  is  not  required  to  provide  specific  information  on  his 
or  her  return  regarding  a  claimed  charitable  contribution  made  by 
cash  or  check;  nor  in  such  a  case  is  a  donee  organization  required 
to  file  an  information  return  with  the  IRS,  regardless  of  the 
amount  of  cash  or  check  involved.  However,  taxpayers  must  pro- 


^^E.g.,  sections  401(c){2)  and  911(d)  of  the  Code  and  old  section  1348(b)(lXA)  of  the  Code. 
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vide  certain  information  (on  Form  8283)  if  the  amo\mt  of  the 
claimed  deduction  for  all  noncash  contributions  exceeds  $500.^^® 

A  pajnnent  to  a  charity  (regardless  of  whether  it  is  termed  a 
"contribution")  in  exchange  for  which  the  payor  receives  an  eco- 
nomic benefit  is  not  deductible  under  section  170,  except  to  the  ex- 
tent that  the  taxpayer  can  demonstrate  that  the  pajnnent  exceeds 
the  fair  market  value  of  the  benefit  received  fi-om  the  charity. 

The  Code  does  not  reqxiire  a  tax-exempt  organization  that  is  eh- 
gible  to  receive  tax-deductible  contributions  to  state  explicitly,  in 
its  soHcitations  for  support  fi*om  members  or  the  general  public, 
whether  an  amoimt  paid  to  the  organization  is  deductible  as  a 
charitable  contribution  or  whether  aU  or  part  of  the  payment  con- 
stitutes consideration  for  goods  or  services  furnished  to  the 
payor.  In  contrast,  tax-exempt  organizations  that  are  not  eligible 
to  receive  tax-deductible  contributions  are  required  to  state  ex- 
pressly in  certain  fund-raising  solicitations  that  contributions  or 
gifts  to  the  organization  are  not  deductible  as  charitable  contribu- 
tions for  Federal  income  tax  purposes  (sec.  6113).^^^  A  penalty  is 
imposed  on  such  organizations  for  failure  to  comply  with  the  sec- 
tion 6113  disclosure  requirement,  imless  reasonable  cause  is  shown 
(sec.  6710). 

Tax-exempt  organizations  generally  are  required  to  file  an  an- 
nual information  return  (Form  990)  with  the  IRS.  However, 
churches  (and  their  affihated  organizations),  as  well  as  tax-exempt 
organizations  (other  than  private  foundations)  that  normally  have 
gross  receipts  in  each  taxable  year  of  not  more  than  $25,000,  are 
not  required  to  file  the  Form  990.^®^  If  a  charity  is  required  to  file 
a  Form  990,  then  it  must  report,  among  other  items,  the  names 
and  addresses  of  aU  persons  who  contributed,  bequeathed,  or  de- 
vised $5,000  or  more  (in  cash  or  other  property)  during  the  taxable 
year.^^^ 


^^^If  the  claimed  deduction  for  a  noncash  gift  exceeds  $5,000  per  item  or  group  of  similar 
items  (other  than  certain  publicly  traded  securities),  a  qualified  appraiser  must  sign  the  Form 
8283,  and  an  authorized  representative  of  the  donee  charity  also  must  sign  the  Form  8283,  ac- 
knowledging receipt  of  the  gift  and  providing  certain  other  information.  In  certain  situations, 
information  reporting  by  the  donee  charity  is  reqxiired  if  it  subsequently  disposes  of  donated 
property  (sec.  6050L). 

See,  e.g..  Rev.  Rul.  67-246,  1967-2  C.B.  104. 

Under  current  IRS  practice,  certain  small  items  and  token  benefits  (e.g.,  key  chains  and 
bumper  stickers)  that  nave  insubstantial  value  are  disregarded,  such  that  the  full  amount  of 
the  contribution  is  deductible.  Rev.  Proc.  90-12,  1990-1  C.B.  471,  provides  that  tokens  or  bene- 
fits given  to  the  donor  in  connection  with  a  contribution  will  be  considered  to  have  insubstantial 
value  if  (1)  the  payment  occurs  in  the  context  of  a  fiindraising  campaign  in  which  the  charity 
informs  patrons  how  much  of  their  payment  is  a  deductible  contribution,  and  (2)  either  (a)  the 
fair  market  value  of  all  the  benefits  received  in  connection  with  the  payment  is  not  more  than 
two  percent  of  the  payment,  or  $50,  whichever  is  less,  or  (b)  the  payment  made  by  the  patron 
is  $25  or  more  (adjusted  for  inflation)  and  the  only  benefits  received  in  connection  with  the  pay- 
ment are  token  items  (e.g.,  key  chains  or  mugs)  that  bear  the  organization's  name  or  logo  and 
that  (in  the  aggregate)  are  within  the  limits  for  "low-cost  items  under  section  513(hX2).  See 
also  Rev.  Proc.  92-49,  1992-26  IRE  18  (amplifying  Rev.  Proc.  90-12,  by  allowing  charities  to 
distribute  certain  low-cost  items  to  contributors  without  affecting  the  deductibility  of  the  con- 
tribution). 

However,  Schedule  A  to  the  Form  1040  (and  the  accompanjring  instructions)  inform  tax- 
payers that  if  they  made  a  contribution  to  a  charity  and  received  a  benefit  in  return,  the  value 
of  that  benefit  must  be  subtracted  in  calculating  the  charitable  contribution  deduction. 

However,  the  disclosure  requirement  of  section  6113  does  not  apply  to  an  organization  the 
gross  receipts  of  which  in  each  taxable  year  are  normally  not  more  than  $100,000,  nor  does  the 
disclosure  requirement  apply  to  anv  solicitation  made  by  letter  or  telephone  call  if  such  letter 
or  call  is  not  part  of  a  coordinated  ftmdraising  campaign  soliciting  more  than  10  persons  during 
the  calendar  year  (sec.  6113(bK2)(A)  and  (c)(2)). 

i«3See  section  6033(aX2)  and  Rev.  Proc.  83-23,  1983-1  C.B.  687. 

i«*See  section  6033(bX5)  and  Treas.  Reg.  sec.  1.6033-2(aX2)(iiXf). 
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Reasons  for  Change 

Difficiilt  problems  of  tax  administration  arise  with  respect  to 
fundraising  techniques  in  which  an  organization  that  is  eligible  to 
receive  tax  deductible  contributions  provides  goods  or  services  in 
consideration  for  payments  from  donors.  Organizations  that  engage 
in  such  fundraising  practices  often  do  not  inform  their  donors  that 
all  or  a  portion  of  the  amoimt  paid  by  the  donor  may  not  be  deduct- 
ible as  a  charitable  contribution.  Consequently,  the  committee  be- 
heves  that  there  will  be  increased  compUance  with  present-law 
niles  governing  charitable  contribution  deductions  if  a  taxpayer 
who  claims  a  separate  charitable  contribution  of  $750  or  more  is 
required  to  obtain  substantiation  from  the  donee  indicating  the 
amoimt  of  the  contribution  and  whether  any  goods,  service,  or 
privilege  was  received  by  the  donor  in  exchange  for  making  the 
contribution.  In  addition,  the  committee  believes  it  is  appropriate 
that,  in  all  cases  where  a  charity  receives  a  quid  pro  quo  contribu- 
tion (i.e.,  a  pa3nnent  made  partly  as  a  contribution  and  partly  in 
consideration  for  goods  or  services  furnished  to  the  payor  by  the 
donee  organization),  the  charity  should  inform  the  donor  that  the 
deduction  xmder  section  170  is  limited  to  the  amount  by  which  the 
payment  exceeds  the  value  of  goods  or  services  furnished  by  the 
charity,  and  should  provide  a  good  faith  estimate  of  the  value  of 
such  goods  or  services. 

Explanation  of  Provision 

The  bill  contains  the  following  two  provisions  that  require  sub- 
stantiation and  disclosure  relating  to  charitable  contributions: 

Substantiation  requirement 

Section  170  is  amended  to  provide  that  no  deduction  is  allowed 
imder  that  section  for  any  contribution  of  $750  or  more  unless 
the  taxpayer  has  written  substantiation  from  the  donee  organiza- 
tion of  the  contribution  (including  a  good  faith  estimate  of  the 
value  of  any  good  or  service  that  has  been  provided  to  the  donor 
in  exchange  for  making  the  gift  to  the  donee). 

This  provision  does  not  impose  an  information  reporting  require- 
ment upon  charities;  rather,  it  places  the  responsibihty  upon  tax- 
payers who  claim  an  itemized  deduction  for  a  contribution  of  $750 
or  more  to  request  (and  maintain  in  their  records)  substantiation 
from  the  charity  of  their  contribution  (and  any  good  or  service  re- 
ceived in  exchange).  ^^"^  Taxpayers  may  not  rely  solely  on  a  canceled 
check  as  substantiation  for  a  donation  of  $750  or  more. 


Separate  payments  generally  will  be  treated  as  separate  contributions  and  will  not  be  ag- 
gregated for  the  purposes  of  applying  the  $750  threshold.  In  cases  of  contributions  paid  by  with- 
holding from  wages,  the  deduction  from  each  paycheck  will  be  treated  as  separate  payments. 

If  the  donee  organization  provided  no  goods  or  services  to  the  taxpayer  in  consideration 
of  the  taxpayer's  contribution,  tne  written  substantiation  must  include  a  statement  to  that  ef- 
fect. The  substantiation  need  not  contain  the  taxpayei^B  social  security  number  or  taxpayer  iden- 
tification number  (TIN). 

^^"^In  the  case  where  a  ta^ayer  makes  a  noncash  contribution  claimed  by  the  taxpayer  to 
be  worth  $750  or  more,  the  taxpayer  is  required  to  obtain  from  the  charity  a  receipt  that  de- 
scribes the  donated  property  (and  indicates  whether  any  good  or  service  was  given  to  the  tax- 
payer in  exchange),  out  the  provision  does  not  require  the  charity  to  value  the  property  it  re- 
ceives from  the  taxpayer. 
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Under  the  provision,  the  substantiation  must  be  obtained  by  the 
taxpayer  prior  to  filing  his  or  her  return  for  the  taxable  year  in 
which  the  contribution  was  made  (or  if  earlier,  the  due  date,  in- 
cluding extensions,  for  filing  such  return). Substantiation  is  not 
required  if  the  donee  organization  files  a  return  with  the  IRS  (in 
accordance  with  Treasury  regulations)  reporting  information  suffi- 
cient to  substantiate  the  amount  of  the  deductible  contribution. 

Information  disclosure  for  quid  pro  quo  contributions 

A  charitable  organization  that  receives  a  quid  pro  quo  contribu- 
tion (meaning  "a  payment  made  partly  as  a  contribution  and  partly 
in  consideration  for  goods  or  services  provided  to  the  payor  by  the 
donee  organization")  will  be  required,  in  connection  with  the  soHci- 
tation  or  receipt  of  such  a  contribution,  to  (1)  inform  the  donor  that 
the  amount  of  the  contribution  that  is  deductible  for  Federal  in- 
come tax  purposes  is  limited  to  the  excess  of  the  amount  of  any 
money  (and  the  value  of  any  property  other  than  money)  contrib- 
uted by  the  donor  over  the  value  of  the  goods  or  services  provided 
by  the  organization,  and  (2)  provide  the  donor  with  a  good  faith  es- 
timate of  the  value  of  goods  or  services  furnished  to  the  donor  by 
the  organization. 

The  disclosure  requirement  appUes  to  all  quid  pro  quo  contribu- 
tions regardless  of  the  dollar  amount  of  the  contribution  involved 
(e.g.,  even  in  cases  with  payments  of  less  than  $750),  and  the  dis- 
closure must  be  made  by  the  charity  in  connection  with  either  the 
solicitation  or  receipt  of  the  contribution.  Thus,  for  example,  if  a 
charity  receives  a  $75  contribution  from  a  donor,  in  exchange  for 
which  the  donor  receives  a  dinner  valued  at  $40,  then  the  charity 
must  inform  the  donor  that  only  $35  is  deductible  as  a  charitable 
contribution.  However,  the  provision  will  not  apply  if  only  de 
minimis,  token  goods  or  services  are  given  to  a  donor  (see  Rev. 
Procs.  90-12  and  92-49,  discussed  above).  ^"^^  Also,  the  provision 
will  not  apply  to  transactions  that  have  no  donative  element  (e.g., 
sales  of  goods  by  a  museum  gift  shop  that  are  not,  in  part,  dona- 
tions). 

The  provision  also  provides  that  penalties  ($10  per  contribution, 
but  capped  at  $5,000  per  particular  fundraising  event  or  mailing) 
may  be  imposed  upon  charities  that  fail  to  make  the  required  dis- 
closure, unless  the  failure  was  due  to  reasonable  cause.  The  pen- 
alties will  apply  if  an  organization  either  fails  to  make  any  disclo- 


^^The  provision  reqiiires  that  the  written  acknowledgment  provide  information  sufficient  to 
substantiate  the  amount  of  the  deductible  contribution,  out  the  acknowledgment  need  not  take 
any  particular  form.  Thus,  for  example,  acknowledgments  may  be  made  by  letter,  postcard,  or 
computer-generated  forms.  Further,  a  aonee  organization  may  prepare  a  separate  acknowledg- 
ment for  each  contribution,  or  may  provide  donors  with  periodic  (e.g.,  annual)  acknowledgments 
that  set  forth  the  required  information  for  each  contribution  of  $750  or  more  made  by  the  donor 
during  the  period.  It  is  intended  that  a  charitable  organization  that  knowingly  provides  a  false 
written  substantiation  to  a  donor  will  be  subject  to  the  penalties  provided  for  by  section  6701 
for  aiding  and  abetting  an  understatement  of  tax  liability. 

^^^The  committee  intends  that  the  disclosure  be  made  in  a  manner  that  is  reasonably  likely 
to  come  to  the  attention  of  the  donor.  For  example,  a  disclosure  of  the  required  information  in 
small  print  set  forth  within  a  larger  document  might  not  meet  the  requirement. 

^'^^The  committee  intends  that,  in  the  case  of  religious  organizationSj  a  guid  pro  quo  contribu- 
tion (for  purposes  of  the  substantiation  and  disclosure  requirements)  is  hmited  to  an  exchange 
of  goods  or  services  that  are  generally  available  on  a  commercial  basis,  or  advertised  for  an  es- 
tablished price  (e.g..  tuition,  travel  and  entertainment,  and  consumer  goods).  No  inference  is  in- 
tended, however,  wnether  or  not  an^  contribution  outside  the  scope  of  the  bill's  substantiation 
or  reporting  requirements  is  deductible  (in  full  or  in  part)  under  the  present-law  requirements 
of  section  170. 
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sure  in  connection  with  a  quid  pro  quo  contribution  or  makes  a  dis- 
closure that  is  incomplete  or  inaccurate  (e.g.,  an  estimate  not  deter- 
mined in  good  faith  of  the  value  of  goods  or  services  furnished  to 
the  donor). 

Effective  Date 
The  provision  is  effective  for  contributions  made  after  December 

31,  lees.!*^! 

2.  Expansion  of  45-day  interest-free  period  for  certain  re- 
funds (sec.  14273  of  the  bill  and  6611(e)  of  the  Code) 

Present  Law 

No  interest  is  paid  by  the  Government  on  a  refund  arising  from 
an  original  income  tax  return  if  the  refund  is  issued  by  the  45th 
day  after  the  later  of  the  due  date  for  the  return  (determined  with- 
out regard  to  any  extensions)  or  the  date  the  return  is  filed  (sec. 
6611(e)). 

There  is  no  parallel  rule  for  refunds  of  taxes  other  than  income 
taxes  (i.e.,  employment,  excise,  and  estate  and  gift  taxes),  for  re- 
fimds  of  any  type  of  tax  arising  fi*om  amended  returns,  or  for 
claims  for  reftmds  of  any  type  of  tax. 

If  a  taxpayer  files  a  timely  original  return  with  respect  to  any 
type  of  tax  and  later  files  an  amended  return  claiming  a  refund, 
and  if  the  IRS  determines  that  the  taxpayer  is  due  a  refund  on  the 
basis  of  the  amended  return,  the  IRS  will  pay  the  refund  with  in- 
terest computed  fi:om  the  due  date  of  the  original  return. 

Reasons  for  Change 

The  committee  beheves  that  it  is  inappropriate  for  the  pa)rment 
of  interest  on  tax  refunds  to  be  determined  by  the  type  of  tax  in- 
volved; all  types  of  taxes  should  be  treated  similarly.  The  commit- 
tee further  believes  that  it  is  appropriate  to  alter  the  interest  rules 
to  provide  a  45-day  processing  period  with  respect  to  amended  re- 
turns, claims  for  refund  and  IRS-initiated  adjustments. 

Explanation  of  Provision 

No  interest  is  to  be  paid  by  the  Government  on  a  refund  arising 
from  any  type  of  original  tax  return  if  the  refund  is  issued  by  the 
45th  day  after  the  later  of  the  due  date  for  the  return  (determined 
without  regard  to  any  extensions)  or  the  date  the  return  is  filed. 

A  parallel  rule  applies  to  amended  returns  and  claims  for  re- 
funds: if  the  refunci  is  issued  by  the  45th  day  after  the  date  the 
amended  return  or  claim  for  refund  is  filed,  no  interest  is  to  be 
paid  by  the  Government  for  that  period  of  up  to  45  days  (interest 
would  continue  to  be  paid  for  the  period  from  the  due  date  of  the 
return  to  the  date  the  amended  return  or  claim  for  refund  is  filed). 
If  the  IRS  does  not  issue  the  refund  by  the  45th  day  after  the  date 


^''^  The  committee  intends  that,  following  enactment  of  the  bill,  the  Secretary  of  the  Treasury 
will  expeditiously  issue  a  notice  or  other  annoimcement  providing  guidance  with  respect  to  the 
bill's  substantiation  and  disclosure  provisions.  In  this  regard,  the  committee  expects  that  such 
Treasury  guidance  will  urge  charities  to  assist  taxpayers  in  meeting  the  substantiation  require- 
ment. 
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the  amended  return  or  claim  for  refund  is  filed,  interest  would  be 
paid  (as  under  present  law)  for  the  period  from  the  due  date  of  the 
original  return  to  the  date  the  IRS  pays  the  refund. 

A  parallel  rule  also  applies  to  IRS-initiated  adjustments  (whether 
due  to  computational  adjustments  or  audit  adjustments).  With  re- 
spect to  these  adjustments,  the  IRS  is  to  pay  interest  for  45  fewer 
days  than  it  otherwise  would. 

Effective  Date 

The  extension  of  the  45-day  processing  rule  is  effective  for  re- 
turns required  to  be  filed  (without  regard  to  extensions)  on  or  after 
January  1,  1994.  The  amended  return  rule  is  effective  for  amended 
returns  and  claims  for  refunds  filed  on  or  after  January  1,  1995 
(regardless  of  the  taxable  period  to  which  they  relate).  The  rule  re- 
lating to  IRS-initiated  adjustments  applies  to  refunds  paid  on  or 
after  January  1,  1995  (regardless  of  the  taxable  period  to  which 
they  relate). 

3.  Deny  deductions  relating  to  travel  expenses  paid  or  in- 
curred in  connection  with  travel  of  taxpayer's  spouse  or 
dependents  (sec.  14274  of  the  bill  and  sec.  274(m)  of  the 
Code) 

Present  Law 

In  general,  a  taxpayer  is  permitted  a  deduction  for  all  ordinary 
and  necessary  expenses  paid  or  incurred  during  the  taxable  year 
(1)  in  carrying  on  any  trade  or  business  and  (2)  in  the  case  of  an 
individual,  for  the  production  of  income.  Such  deductible  expenses 
may  include  reasonable  travel  expenses  paid  or  incurred  while 
away  fi'om  home,  such  as  transportation  costs  and  the  cost  of  meals 
and  lodging. 

In  the  case  of  ordinary  and  necessary  business  expenses,  if  a  tsuc- 
payer  travels  to  a  destination  and  while  at  that  destination  en- 
gages in  both  business  and  personal  activities,  travel  expenses  to 
and  fi"om  such  destination  are  deductible  only  if  the  trip  is  related 
primarily  to  the  taxpayer's  trade  or  business.  If  the  trip  is  pri- 
marily personal  in  nature,  expenses  while  at  the  destination  that 
are  properly  allocable  to  the  taxpayer's  trade  or  business  are  de- 
ductible even  though  the  traveling  expenses  to  and  fi'om  the  des- 
tination are  not  deductible  (Treas.  Reg.  sec.  1.162-2(b)(l)). 

Under  Treasury  regulations,  if  the  taxpayer's  sppuse  accom- 
panies the  taxpayer  on  a  business  trip,  expenses  attributable  to  the 
spouse's  travel  are  not  deductible  imless  it  is  adequately  shown 
that  the  spouse's  presence  on  the  trip  has  a  bona  fide  business  pur- 
pose (Treas.  reg.  sec.  1.162-2(c)).  The  performance  of  some  inciden- 
tal service  by  the  spouse  does  not  cause  the  expenses  to  qualify  as 
deductible  business  expenses.  Under  the  Treasury  regulations,  the 
same  rules  apply  to  any  other  members  of  the  taxpayer's  family 
who  accompany  the  taxpayer  on  such  a  trip. 

Reasons  for  Change 

The  committee  believes  that  no  deduction  should  be  allowed  for 
travel  expenses  paid  or  incurred  with  respect  to  a  spouse,  depend- 
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ent,  or  other  individual  accompanying  a  person  on  business  travel 
unless  such  expenses  are  legitimate  business  expenses  of  the  tax- 
payer claiming  the  deduction.  The  committee  believes  that  merely 
accompanying  or  being  related  to  the  traveling  employee  does  not 
convert  otherwise  nondeductible  personal  expenses  to  deductible 
business  expenses. 

Explanation  of  Provision 

The  bill  denies  a  deduction  for  travel  expenses  paid  or  incurred 
with  respect  to  a  spouse,  dependent,  or  other  individual  accom- 
pan5dng  a  person  on  business  travel,  iinless  (1)  the  spouse,  depend- 
ent, or  other  individual  accompanying  the  person  is  a  bona  fide  em- 
ployee of  the  person  pa5dng  or  reimbiirsing  the  expenses,  (2)  the 
travel  of  the  spouse,  dependent,  or  other  individual  is  for  a  bona 
fide  business  purpose,  and  (3)  the  expenses  of  the  spouse,  depend- 
ent, or  other  individual  would  otherwise  be  deductible.  No  infer- 
ence is  intended  as  to  the  deductibihty  of  these  expenses  under 
present  law.  The  denial  of  the  deduction  does  not  apply  to  expenses 
that  would  otherwise  qualify  as  deductible  moving  expenses. 

Effective  Date 

The  provision  is  effective  for  amovmts  paid  or  incurred  after  De- 
cember 31,  1993. 

4.  Increase  withholding  rate  on  supplemental  wage  pay- 
ments (sec.  14275  of  the  bill  and  sec.  3402(g)  of  the  Code) 

Present  Law 

Under  Treasury  regulations,  withholding  on  supplemental  wage 
payments  (such  as  bonuses,  commissions,  and  overtime  pay)  that 
are  not  paid  concurrently  with  wages  (or  that  are  paid  concurrently 
with  wages,  but  are  separately  stated)  for  a  payroll  period  may  be 
done  at  a  rate  of  20  percent  (at  the  employer's  election)  (Treas. 
Reg.  sec.  31.3402(g)-l).^^72 

Reasons  for  Change 

The  committee  believes  that  it  is  appropriate  to  raise  the  with- 
holding rate  on  supplemental  wage  payments  so  that  withholding 
more  closely  approximates  the  ultimate  tax  Hability  with  respect  to 
these  pajmients. 

Explanation  of  Provision 

The  bill  increases  the  apphcable  withholding  rate  on  supple- 
mental wage  pa3nnents  to  28  percent. 


^'^2  If  the  employer  chooses  not  to  use  the  20-percent  method,  withholding  may  be  computed 
by  aggregating  the  supplemental  payments  with  regular  wages  paid  within  the  same  calendar 
year  for  the  last  preceding  payroll  period  or  the  current  payroll  period.  The  employer  would  then 
use  withholding  tables  to  determine  the  total  tax  on  this  aggregate  amount.  The  amovmt  to  be 
withheld  for  the  supplemental  wages  is  the  total  tax  less  any  amount  already  withheld  for  regu- 
lar wages  included  in  the  a^^r^ate  amount. 
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:  ^'^-■'^■n.  -r-A      ^  -  Effective  Date 

The  provision  is  effective  for  payments  made  after  December  31, 
1993. 


m.  EMPOWERMENT  ZONES  AND  ENTERPRISE 
COMMUNITIES,  ETC. 


A.  Empowerment  Zones  and  Enterprise  Communities  (sees. 
14301-14304  of  the  biU  and  sees.  1391-1393  of  the  Code) 

Present  Law 

The  Internal  Revenue  Code  does  not  contain  general  rules  that 
target  specific  geographic  areas  for  special  Federal  income  tax 
treatment.  Within  certain  Code  sections,  however,  there  are  defini- 
tions of  targeted  areas  for  limited  purposes  (e.g.,  low-income  hous- 
ing credit  and  qualified  mortgage  bond  provisions  target  certain 
economically  distressed  areas),  hi  addition,  present  law  provides  fa- 
vorable Federal  income  tax  treatment  for  certain  U.S.  corporations 
that  operate  in  Puerto  Rico,  the  U.S.  Virgin  Islands,  or  a  possession 
of  the  United  States  to  encourage  the  conduct  of  trades  or  busi- 
nesses within  these  areas. 

Reasons  for  Change 

The  committee  beKeves  that  special  consideration  should  be 
given  to  the  problems  of  distressed  urban  and  rural  areas.  Revital- 
ization  of  economically  distressed  areas  through  expanded  business 
and  employment  opportunities,  especially  for  residents  of  those  dis- 
tressed areas,  should  help  alleviate  both  economic  and  social  prob- 
lems, including  distress  resulting  from  narcotics  and  crime.  The 
committee  beheves  that  Federal  tax  incentives  could  play  a  role  in 
revitalizing  distressed  areas.  The  committee  also  believes  that  Fed- 
eral tax  incentives  for  distressed  areas  should  be  provided  in  con- 
jimction  with  State  and  local  programs. 

Explanation  of  Provisions 
Designation  of  eligible  areas 
In  general 

A  total  of  10  empowerment  zones  and  100  enterprise  commu- 
nities will  be  designated  (subject  to  availability  of  eligible  areas) 
during  1994  and  1995.  Empowerment  zones  and  enterprise  commu- 
nities will  be  designated  from  areas  nominated  by  State  and  local 
governments  or  a  governing  body  of  an  Indian  reservation. ^"^^ 
Empowerment  zones  will  be  eligible  for  additional  tax  incentives 
beyond  those  provided  in  the  areas  designated  as  enterprise  com- 
munities. 


^^^An  area  will  be  treated  as  nominated  by  a  State  or  local  eovemment  if  it  is  nominated 
by  such  other  entity  as  may  be  specified  by  an  Enterprise  Board  (to  be  established  in  the  fu- 
ture). 
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The  Secretary  of  Housing  and  Urban  Development  (HUD)  will 
designate  in  eligible  urban  areas  six  empowerment  zones  and  65 
enterprise  communities.  (The  six  empowerment  zones  located  in 
urban  areas  will  include  at  least  one  zone  in  an  urban  area  the 
most  populous  city  of  which  has  a  population  of  500,000  or  less.) 
The  Secretary  of  Agriculture  will  designate  in  eligible  rural 
areas  ^'^^  three  empowerment  zones  and  30  enterprise  commvuiities. 
In  addition,  the  Secretary  of  the  Interior  will  designate  in  eligible 
Indian  reservation  areas  one  empowerment  zone  and  five  enter- 
prise communities.  ^"^^  Nominated  areas  located  in  Indian  reserva- 
tions also  will  be  eligible  for  designation  (provided  the  biU's  criteria 
are  met)  as  rural  areas.  All  designations  will  be  made  in  consulta- 
tion with  an  Enterprise  Board  (to  be  established  in  the  ftiture), 
which  will  include  officials  from  various  Federal  agencies.  The  des- 
ignations will  be  made  prior  to  January  1,  1996. 

Designations  of  areas  as  empowerment  zones  or  enterprise  com- 
munities generally  will  remain  in  effect  for  10  years.  An  area*s  des- 
ignation could  be  revoked  if  the  local  govemment(s)  or  State(s) 
modifies  the  boundaries  of  the  designated  area  or  does  not  comply 

with  its  agreed-upon  strategic  plan  for  the  area  (described 
below). 

Eligibility  criteria  for  zones 

The  eligibility  criteria  for  urban  areas,  rural  areas,  and  Indian 
reservations  generally  are  the  same  (except  as  noted  below).  To  be 
ehgible  for  designation,  a  nominated  area  is  required  to  possess  all 
of  the  following  characteristics: 

Resident  population. — ^An  eligible  urban  area  is  subject  to  a  max- 
imum population  of  the  lesser  of  (1)  200,000,  or  (2)  the  greater  of 
50,000  or  10  percent  of  the  population  of  the  most  populous  city 
within  the  nominated  area.  (In  addition,  the  Secretary  of  HUD  is 
required  to  designate  empowerment  zones  located  in  urban  areas 
in  such  a  manner  that  the  aggregate  population  of  such  zones  does 
not  exceed  750,000.)  Rural  areas  are  subject  to  a  maximum  popu- 
lation of  30,000.  Indian  reservations  are  not  subject  to  a  population 
limit. 

General  condition. — ^An  eligible  area  must  have  a  condition  of 
pervasive  poverty,  unemployment,  and  general  economic  distress 
(which  may  include  distress  from  a  high  incidence  of  crime  and 
narcotics  use). 

Area. — The  nominated  area  must  either  (1)  have  a  continuous 
boimdary,  or  (2)  except  in  the  case  of  a  rural  area  located  in  more 
than  one  State,  consist  of  not  more  than  three  noncontiguous  par- 
cels. Urban  areas  must  be  located  entirely  within  no  more  than  two 
contiguous  States,  and  rural  areas  must  be  located  entirely  within 
no  more  than  three  contiguous  States. 


1'^'*  For  purposes  of  the  bill,  a  "rural  area"  means  any  area  which  is  (1)  outside  a  metropolitan 
statistical  area  as  defined  by  the  Secretary  of  Commerce,  or  (2)  determined  by  the  Secretary 
of  Agriculture  to  be  a  rural  area.  For  purposes  of  the  bill,  the  term  "urban  area"  means  an  area 
which  is  not  a  rural  area. 

I'^s  Under  the  bill,  the  term  "Indian  reservation"  means  a  reservation  as  defined  in  (1)  section 
3(d)  of  the  Indian  Financing  Act  of  1974  (25  U.S.C.  1452(d)),  or  (2)  section  4(10)  of  the  Indian 
Child  Welfare  Act  of  1978  (25  U.S.C.  1903(10)). 

^''^  An  area's  designation  may  be  revoked  only  after  a  hearing  on  the  record  at  which  officios 
of  the  State  and  local  governments  are  given  an  opportimity  to  participate. 
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Size. — The  nominated  area  must  not  exceed  (1)  20  square  miles 
for  urban  areas,  or  (2)  1,000  square  miles  for  rural  areas  and  In- 
dian reservations. 

Poverty. — Each  of  the  census  tracts  within  a  nominated  area 
must  have  a  poverty  rate  of  at  least  20  percent;  '^'^'^  at  least  90  per- 
cent of  the  area's  census  tracts  must  each  have  a  poverty  rate  of 
at  least  25  percent;  and  at  least  50  percent  of  the  area's  census 
tracts  must  each  have  a  poverty  rate  of  at  least  35  percent. ^"^^  For 
purposes  of  these  measurements,  impopulated  census  tracts  and 
census  tracts  with  limited  populations  and  75  percent  or  more 
zoned  for  conunercial  or  industrial  use  will  be  treated  as  satisfying 
the  bill's  20-percent  and  25-percent  poverty  rate  criteria.  With  re- 
spect to  empowerment  zones,  each  census  tract  located  in  a  central 
business  district  (as  such  term  is  used  for  purposes  of  the  most  re- 
cent Census  of  Retail  Trade)  must  have  a  poverty  rate  of  at  least 
35  percent.  With  respect  to  enterprise  commimities,  each  census 
tract  located  in  a  central  business  district  must  have  a  poverty  rate 
of  at  least  30  percent. ^"^^  If  the  nominated  area  consists  of  non- 
contiguous parcels,  each  parcel  must  separately  satisfy  the  above 
poverty  criteria. 

Strategic  plan. — strategic  plan  must  be  submitted  by  the  nomi- 
nating body  for  pinposes  of  accomphshing  the  goals  of  this  legisla- 
tion. 

Contents  of  strategic  plan 

In  order  for  a  nominated  area  to  be  eligible  for  designation,  the 
local  govemment(s)  and  State(s)  in  which  the  area  is  located  are 
required  to  provide  a  strategic  plan  that:  (1)  describes  the  coordi- 
nated economic,  human,  commimity,  and  physical  development 
plan  and  related  activities  proposed  for  the  nominated  area;  (2)  de- 
scribes the  process  by  which  the  affected  community  is  a  full  part- 
ner in  the  process  of  developing  and  implementing  the  plan  and  the 
extent  to  which  local  institutions  and  organizations  have  contrib- 
uted to  the  planning  process;  (3)  identifies  the  amoimt  of  State, 
local,  and  private  resources  that  will  be  available  in  the  nominated 
area  and  the  private/pubHc  partnerships  to  be  used,  which  may  in- 
clude participation  by,  and  cooperation  with,  imiversities,  medical 
centers,  and  other  private  and  public  entities;  (4)  identifies  the 
funding  requested  under  any  Federal  program  in  support  of  the 
proposed  economic,  human,  commimity,  and  physical  development 
and  related  activities;  (5)  identifies  baselines,  methods,  and  bench- 


^'^'^The  poverty  rate  is  to  be  determined  by  the  1990  census  or  subsequent  census  data.  If 
areas  are  not  tracted  as  popvilation  census  tracts,  the  equivalent  covinty  divisions  as  defined  by 
the  Bureau  of  the  Census  for  purposes  of  defining  poverty  areas  would  be  treated  as  population 
census  tracts. 

^■^^With  respect  to  an  area  nominated  to  be  an  empowerment  zone,  the  appropriate  Secretary 
may  reduce  one  of  these  poverty  criteria  by  five  percentage  points  for  not  more  than  10  percent 
of  the  population  census  tracts  (up  to  a  maximum  of  five  population  census  tracts)  in  the  nomi- 
nated area.  With  respect  to  an  area  nominated  to  be  an  enterprise  community,  the  appropriate 
Secretary  may  reduce  one  of  the  poverty  criteria  as  described  in  the  preceding  sentence  or,  as 
an  alternative,  may  reduce  the  35-percent  poverty  threshold  by  ten  percentage  points  (i.e.,  to 
25  percent)  for  up  to  three  population  census  tracts. 

The  appropriate  Secretfury  has  no  discretion  to  reduce  the  35-percent  poverty  rate  thresh- 
old for  tracts  located  in  a  central  business  district  that  is  part  of  an  empowerment  zone  or  to 
reduce  the  30-percent  poverty  rate  threshold  for  tracts  located  in  a  central  business  district  that 
is  part  of  an  enterprise  community. 

In  the  case  of  an  Indian  reservation,  the  reservation  governing  body  is  deemed  to  be  both 
the  State  and  local  governments  with  respect  to  such  area. 
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marks  for  measuring  the  success  of  carr3dng  out  the  strategic  plan, 
including  the  extent  to  which  poor  persons  and  families  will  be  em- 
powered to  become  economically  self-sufficient,  and  (6)  generally 
does  not  include  any  action  to  assist  any  establishment  in  relocat- 
ing from  an  area  outside  the  nominated  area  to  the  nominated 
area.^®^ 

Selection  process  and  criteria 

From  among  the  eligible  areas,  designations  of  empowerment 
zones  and  enterprise  communities  will  be  made  on  the  basis  of  (1) 
the  effectiveness  of  the  strategic  plan  for  a  nominated  area  and  the 
assurances  that  such  plan  will  be  implemented  and  (2)  criteria 
specified  by  the  Enterprise  Board. 

Tax  incentives  for  empowerment  zones 

Employer  wage  credit 

A  25-percent  credit  against  income  tax  liability  is  available  to  all 
employers  for  the  first  $20,000  of  qualified  wages  paid  to  each  em- 
ployee who  (1)  is  a  zone  resident  (i.e.,  his  or  her  principal  place  of 
abode  is  within  the  zone),^®^  and  (2)  performs  substantially  all  em- 
plojnnent  services  within  the  zone  in  a  trade  or  business  of  the  em- 
ployer. 

The  maximum  credit  per  qualified  employee  is  $5,000  per  year. 
Wages  paid  to  a  qualified  employee  continue  to  be  eligible  for  the 
credit  if  the  employee  earns  more  than  $20,000,  although  only  the 
first  $20,000  of  wages  will  be  eligible  for  the  credit.  The  wage 
credit  is  available  with  respect  to  a  qualified  employee,  regardless 
of  the  number  of  other  employees  who  work  for  the  employer  or 
whether  the  employer  meets  the  definition  of  an  "enterprise  zone 
business"  (which  applies  for  the  investment  tax  incentives  de- 
scribed below). 

The  credit  will  be  phased  out  beginning  in  2001.  The  credit  rate 
will  be  reduced  to  20  percent  in  2001,  15  percent  in  2002,  10  per- 
cent in  2003,  and  five  percent  in  2004.  The  credit  will  not  be  avail- 
able after  December  31,  2004. 

Qualified  wages  include  the  first  $20,000  of  *Vages,"  defined  to 
include  (1)  salary  and  wages  as  generally  defined  for  FUTA  pur- 

Eoses,  and  (2)  certain  training  and  educational  expenses  paid  on 
ehalf  of  a  qualified  employee,  provided  that  (a)  the  expenses  are 


The  bill  provides  that  the  required  strategic  plan  may  not  include  any  action  to  assist  any 
business  in  relocating  from  one  area  outside  the  nominated  area  to  the  nominated  area,  except 
that  assistance  for  the  expansion  of  an  existing  business  entity  through  establishment  of  a  new 
branch,  affiliate,  or  subsidiary  is  permitted  if  (1)  the  establishment  of  the  new  branch,  affiliate, 
or  subsidiary  will  not  result  in  a  decrease  in  employment  in  the  area  of  ori^al  location  or  in 
any  other  area  where  the  existing  business  entity  conducts  business  operations,  and  (2)  there 
is  no  reason  to  believe  that  the  new  branch,  affiliate,  or  subsidiary  is  being  established  with 
the  intention  of  closing  down  the  operations  of  the  existing  business  entity  in  the  area  of  its 
original  location  or  in  any  other  area  where  the  existing  busmess  entity  conducts  business  oper- 
ations. 

committee  intends  that  employers  will  undertake  reasonable  measures  to  verify  an 
employee's  residence  within  the  zone,  so  that  the  employer  will  be  able  to  substantiate  any  wage 
credit  claimed  under  the  bill. 

i®3To  prevent  avoidance  of  the  $20,000  limit,  all  employers  of  a  controlled  group  of  corpora- 
tions (or  partnerships  or  proprietorships  imder  common  control)  would  be  treated  as  a  single 
employer. 

1**  Employers  would  be  required  to  take  reasonable  steps  to  notify  all  qualified  zone  employ- 
ees of  the  availability  to  eligible  individuals  of  receiving  advance  payments  of  the  earned  income 
tax  credit  (EITC). 
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paid  to  an  iinrelated  third  party  and  are  excludable  from  gross  in- 
come of  the  employee  under  section  127  (which  is  retroactively  and 
permanently  extended  under  another  provision  of  the  bill),  or  (b)  in 
the  case  of  an  employee  under  age  19,  the  expenses  are  incurred 
by  the  employer  in  operating  a  youth  training  program  in  conjimc- 
tion  with  local  education  officials. 

The  credit  is  allowed  with  respect  to  full-time  and  part-time  em- 
ployees. However,  the  employee  must  be  employed  by  the  employer 
for  a  minimum  period  of  at  least  90  days.  Wages  are  not  ehgible 
for  the  credit  if  paid  to  certain  relatives  of  the  employer  or,  if  the 
employer  is  a  corporation  or  partnership,  certain  relatives  of  a  per- 
son who  owns  more  than  50  percent  of  the  business.  In  addition, 
wages  are  not  eligible  for  the  credit  if  paid  to  a  person  who  owns 
more  than  five  percent  of  the  stock  (or  capital  or  profits  interests) 
of  the  employer 

An  employer's  deduction  otherwise  allowed  for  wages  paid  is  re- 
duced by  the  amount  of  credit  claimed  for  that  taxable  year.  Wages 
are  not  to  be  taken  into  account  for  purposes  of  the  empowerment 
zone  emplo)nnent  credit  if  taken  into  account  in  determining  the 
employer's  targeted  jobs  tax  credit  (TJTC). 

The  credit  is  allowable  to  offset  up  to  25  percent  of  alternative 
minimum  tax  Hability. 

Expansion  of  targeted  jobs  tax  credit  (TJTC) 

The  present-law  targeted  jobs  tax  credit  (sec.  51)  is  expanded  so 
that  an  economically  disadvantaged  person^®®  who  resides  in  an 
empowerment  zone  but  is  employed  outside  of  an  empowerment 
zone  will  be  treated  as  a  member  of  a  targeted  group  for  purposes 
of  that  credit. Thus,  employers  located  outside  of  empowerment 
zones  are  entitled  to  claim  the  40-percent  TJTC  credit  on  up  to 
$6,000  of  quahfied  first-year  wages  paid  to  economically  disadvan- 
taged employees  who  reside  within  an  empowerment  zone.  An  em- 
ployer located  in  an  empowerment  zone  may  be  able  to  claim  the 
TJTC  with  respect  to  wages  paid  to  a  member  of  another  targeted 
group  (e.g.;  a  quahfied  summer  youth  employee  or  a  participant  in 
a  school-to-work  program),  but  such  an  employer  may  not  utilize 
the  bill's  expanded  TJTC  provision  for  certain  empowerment  zone 
residents  who  work  outside  of  the  zone. 

As  xinder  present  law,  an  employer's  deduction  otherwise  allowed 
for  wages  paid  is  reduced  by  the  amount  of  TJTC  claimed  for  that 
taxable  year. 


is^The  wage  credit  is  not  available  with  respect  to  any  individual  employed  at  any  facility 
described  in  present-law  section  144(cX6XB)  (i.e.,  a  private  or  commercial  golf  course,  country 
club,  massage  parlor,  hot  tub  facility,  suntan  facility,  racetrack  or  other  facility  used  for  gam- 
bling, or  any  store  the  principal  business  of  which  is  the  sale  of  alcoholic  beverages  for  consump- 
tion off  premises).  In  addition,  the  wage  credit  is  not  available  with  respect  to  any  individual 
employed  by  a  trade  or  business  the  principal  activity  of  which  is  farming  (within  the  meaning 
of  subparagraphs  (A)  and  (B)  of  section  2032A(eX5)),  but  only  if,  as  of  the  close  of  the  preceding 
taxable  year,  the  sum  of  the  aggregate  unadjusted  bases  (or,  if  greater,  the  fair  market  value) 
of  assets  of  the  farm  exceed  $500,000. 

186  Pqj.  purpose,  an  individual  is  economically  disadvantaged  if  he  is  a  member  of  an  eco- 
nomically disadvantaged  family  imder  present-law  section  51(d)(ll). 

^®'^The  TJTC  expired  on  J\ine  30,  1992,  but  is  permanently  extended  by  another  provision 
contained  in  the  biU. 
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Empowerment  savings  credit 

A  tax  credit  is  available  to  employers  for  certain  contributions 
made  to  a  tax-qualified  defined  contribution  plan  on  behalf  of  em- 
ployees with  respect  to  whom  the  wage  credit  could  be  claimed. 
Thus,  in  general,  this  credit  is  available  with  respect  to  contribu- 
tions made  on  behalf  of  employees  who  (1)  are  zone  residents  and 
(2)  perform  substantially  all  emplojonent  services  within  the  zone 
in  a  trade  or  business  of  the  employer.^®®  The  credit  is  equal  to  50 
percent  of  contributions  up  to  two  percent  of  compensation  (as  de- 
fined in  sec.  414(s))  not  in  excess  of  $35,000.  If  an  area  is  not  des- 
ignated as  an  empowerment  zone  for  an  entire  taxable  year,  the 
$35,000  compensation  limit  is  ratably  reduced  to  reflect  the  portion 
of  the  year  the  designation  is  not  in  effect. 

The  credit  is  available  for  contributions  to  any  tax-quahfied  de- 
fined contribution  plan  other  than  an  employee  stock  ownership 
plan,  stock  bonus  plan,  or  a  plan  subject  to  the  minimum  funding 
requirements  (sec.  412).  Contributions  may  also  be  made  to  a  sim- 
plified employee  pension  (as  defined  in  sec.  408(k)  (SEP)).  Except 
as  specifically  provided,  the  rules  appUcable  to  qualified  plans  and 
SEPs  (as  the  case  may  be)  apply  to  contributions  for  which  the 
credit  is  available. 

To  be  eligible  for  the  credit,  the  employer  contribution  must  be 
100  percent  vested,  and  must  be  either  a  matching  or  nonelective 
contribution;  salary  reduction  contributions  are  not  eligible  for  the 
credit.  The  plan  is  required  to  permit  an  employee  with  respect  to 
whom  the  credit  can  be  claimed  to  withdraw  contributions  fi'om  the 
plan  (and  earnings  thereon)  for  higher  education  or  health  ex- 
penses, first-time  home  purchase,  or  to  invest  in  a  qualified  enter- 
prise zone  business.  A  plan  that  permits  such  withdrawals  will  not 
fail  to  be  a  tax-qualified  plan  merely  because  it  does  so.  The  10- 
percent  early  withdrawal  tax  (sec.  72(t))  will  not  apply  to  such 
withdrawals.  The  special  withdrawal  provisions  apply  only  while 
the  employee  meets  the  qualifications  for  the  credit. 

The  credit  is  available  in  lieu  of  the  otherwise  available  deduc- 
tion for  the  contributions  and  may  be  claimed  in  addition  to  the 
employment  and  training  credit.  The  credit  is  elective. 

Definition  of  "enterprise  zone  business" 

The  investment  tax  incentives  for  empowerment  zones  described 
below  (but  not  the  labor  incentives  described  above)  are  available 
only  with  respect  to  trade  or  business  activities  that  satisfy  the  cri- 
teria for  an  "enterprise  zone  business."  Under  the  proposal,  an  "en- 
terprise zone  business"  is  defined  as  a  corporation  or  partnership 
(or  proprietorship)  if  for  the  taxable  year:  (1)  the  sole  trade  or  busi- 
ness of  the  corporation  or  partnership  is  the  active  conduct  of  a 
qualified  business  within  an  empowerment  zone;  (2)  at  least  80 
percent  of  the  total  gross  income  is  derived  fi'om  the  active  conduct 
of  a  "quahfied  business"  within  a  zone;  (3)  substantially  all  of  the 


is^The  restrictions  applicable  with  respect  to  employees  with  respect  to  whom  the  wage  credit 
can  be  claimed  also  apply  here.  Thus,  for  example,  the  credit  for  savings  contributions  is  not 
available  with  respect  to  any  individual  employed  at  certain  facilities.  See  the  discussion  imder 
the  wage  credit  for  further  explanation. 

is^This  requirement  does  not  apply  to  a  business  carried  on  by  an  individual  as  a  proprietor- 
ship. 
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use  of  its  tangible  property  occurs  within  a  zone;  (4)  substantially 
all  of  its  intangible  property  is  used  in,  and  exclusively  related  to, 
the  active  conduct  of  such  business;  (5)  substantially  all  of  the  serv- 
ices performed  by  employees  are  performed  within  a  zone*  (6)  at 
least  35  percent  of  the  employees  are  residents  of  the  zone  ^^°;  and 
(7)  no  more  than  five  percent  of  the  average  of  the  aggregate 
imadjusted  bases  of  the  property  owned  by  the  business  is  attrib- 
utable to  (a)  certain  financial  property,  or  (b)  collectibles  not  held 
primarily  for  sale  to  customers  in  the  ordinary  course  of  an  active 
trade  or  business. 

A  "quahfied  business"  is  defined  as  any  trade  or  business  other 
than  a  trade  or  business  that  consists  predominantly  of  the  devel- 
opment or  holding  of  intangibles  for  sale  or  license. In  addition, 
the  leasing  of  real  property  that  is  located  within  the  empowerment 
zone  to  others  is  treated  as  a  qualified  business  only  if  (1)  the 
leased  property  is  not  residential  property,  and  (2)  at  least  50  per- 
cent of  the  gross  rental  income  from  the  real  property  is  fi-om  en- 
terprise zone  businesses.  The  rental  of  tangible  personal  property 
to  others  is  not  a  qualified  business  unless  substantially  all  of  the 
rental  of  such  property  is  by  enterprise  zone  businesses  or  by  resi- 
dents of  an  empowerment  zone. 

Activities  of  legally  separate  (even  if  related)  parties  would  not 
be  aggregated  for  purposes  of  determining  whether  an  entity  quali- 
fies as  an  enterprise  zone  business. 

Increased  section  179  expensing 

The  expensing  allowance  for  certain  depreciable  business  prop- 
erty provided  imder  section  179  is  increased  to  $75,000  for  quali- 
fied zone  property  of  an  enterprise  zone  businesses  (as  defined 
above).  In  addition,  the  types  of  property  ehgible  for  section  179 
expensing  are  expanded  to  include  buildings  used  in  enterprise 
zone  businesses. 

"Qualified  zone  property"  is  defined  as  depreciable  tangible  prop- 
erty (including  buildings),  provided  that:  (1)  such  property  was  ac- 
uired  by  the  taxpayer  (but  not  fi-om  a  related  party)  after  the  zone 
esignation  took  effect;  (2)  the  original  use  of  the  property  in  the 
zone  commences  with  the  taxpayer  ^^2;  and  (3)  substantially  all  of 
the  use  of  the  property  is  in  the  zone  in  the  active  conduct  of  a 
trade  or  business  by  the  taxpayer  in  the  zone.  In  the  case  of  prop- 
erty which  is  substantially  renovated  by  the  taxpayer,  however, 
such  property  need  not  be  acquired  by  the  taxpayer  after  zone  des- 
ignation or  originally  used  by  the  taxpayer  within  the  zone  if  dur- 


For  this  purpose,  the  term  "employee"  includes  a  self-employed  individual  (within  the 
meaning  of  section  401(c)(1)). 

The  committee  intends  that  the  Secretary  of  the  Treasviry  will  prescribe  regulations  to  deter- 
mine the  appropriate  treatment  of  part-time  employees  for  purposes  of  calculating  whether  35 
percent  of  tne  emploj^ees  are  residents  of  the  empowerment  zone. 

However,  the  bill  specifically  provides  that  a  "qualified  business"  does  not  include  (1)  any 
trade  or  business  consisting  of  the  operation  of  any  facility  described  in  present-law  section 
144(c)(6XB)  (i.e.,  a  private  or  commercial  golf  course,  coimtry  club,  massage  parlor,  hot  tub  facil- 
ity, suntan  facility,  racetrack  or  other  facility  used  for  gambling,  or  any  store  the  principal  busi- 
ness of  which  is  the  sale  of  alcoholic  beverages  for  consumption  off  premises,  or  (2)  any  trade 
or  business  the  principal  activity  of  which  is  farming  (within  the  meaning  of  subparagraphs  (A) 
or  (B)  of  section  2032A(eX5)),  but  only  if,  as  of  the  close  of  the  preceding  taxable  year,  tne  sum 
of  the  aggregate  imadjusted  bases  (or,  if  greater,  the  fair  market  value)  of  assets  of  the  farm 
exceed  $500,000. 

^^^Thus,  used  property  may  constitute  qualified  zone  property  so  long  as  it  has  not  previously 
been  used  within  the  empowerment  zone. 
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ing  any  24-month  period  after  zone  designation  the  additions  to  the 
taxpayer's  basis  in  such  property  exceed  100  percent  of  the  tax- 
payer's basis  in  such  property  at  the  beginning  of  the  period  or 
$5,000  (whichever  is  greater). 

As  under  present  law,  the  section  179  expensing  allowance  is 
phased  out  for  certain  taxpayers  with  investment  in  qualified  prop- 
erty during  the  taxable  year  above  a  specified  threshold.  However, 
under  the  bill,  the  present-law  phase-out  range  is  applied  by  de- 
creasing the  amount  of  the  cost  of  qualified  zone  property  that  is 
deductible  under  section  179  by  one-half  of  the  amount  by  which 
the  cost  of  qualified  zone  property  (other  than  real  estate)  and 
other  section  179  property  exceeds  $200,000.  Thus,  the  section  179 
deduction  applicable  to  qualified  zone  property  is  completely 
phased-out  when  the  cost  of  qualified  zone  property  (other  than 
real  estate)  and  other  section  179  property  placed  in  service  during 
the  taxable  year  reaches  $350,000.  For  example,  assume  that  a  tax- 
payer places  $270,000  of  qualified  zone  property  (none  of  which  is 
real  estate)  in  service  during  the  taxable  year  and  that  the  tax- 
payer does  not  place  any  property  in  service  outside  the  zone. 
Under  the  bill,  the  taxpayer  will  be  allowed  to  claim  a  section  179 
deduction  of  $40,000  ($75,000  section  179  amount  less  $35,000 
(one-half  of  the  difference  between  $270,000  and  $200,000)). 

As  under  present-law  section  179,  all  component  members  of  a 
controlled  group  are  treated  as  one  taxpayer  for  purposes  of  the 
expensing  allowance  and  application  of  the  phaseout  range  (sec. 
179(d)(6)).  Also,  as  under  present  law,  the  $75,000  expensing  allow- 
ance is  to  apply  at  both  the  partnership  (and  S  corporation)  and 
partner  (and  shareholder)  levels. 

The  increased  expensing  allowance  would  apply  for  purposes  of 
the  alternative  minimum  tax  (i.e.,  it  is  not  treated  as  an  adjust- 
ment for  purposes  of  the  alternative  minimum  tax).  The  section 
179  expensing  deduction  will  be  recaptured  if  the  property  is  not 
used  predominantly  in  a  enterprise  zone  business  (under  rules 
similar  to  present-law  section  179(d)(10)). 

Accelerated  depreciation 

An  enterprise  zone  business  (as  defined  above)  will  determine  de- 
preciation deductions  with  respect  to  "qualified  zone  property"  ^^'^ 
(also  defined  above)  by  using  the  following  recovery  periods: 


3-year  property  

5-year  property  

7-year  property  

10-year  property  

15-year  property  

20-year  property  

Nonresidential  real  property 


2  years 

3  years 

4  years 
6  years 
9  years 

12  years 
22  years 


Qualified  zone  property  does  not  include  any  property  to  which  the  all^mative  depreciation 
system  iinder  section  168(g)  applies,  determined  (1)  without  regard  to  section  168(g)(7),  and  (2) 
after  application  of  section  280F(b). 

Accelerated  depreciation  will  be  available  with  respect  to  property  that  is  not  expensed 
under  section  179. 
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The  shorter  recovery  periods  allowed  for  qualified  zone  property 
of  enterprise  zone  businesses  will  be  allowed  for  alternative  mini- 
mum tax  purposes. 

Tax-exempt  financing 

In  general. — The  bill  creates  a  new  category  of  exempt  facility 
private  activity  bonds,  qualified  enterprise  zone  facility  bonds  for 
use  in  empowerment  zones.  Generally  quahfied  enterprise  zone  fa- 
cility bonds  are  bonds  95  percent  or  more  of  the  net  proceeds  of 
which  is  used  to  finance  qualified  zone  property  (as  generally  de- 
fined under  the  bill)  for  a  qualified  enterprise  zone  business  (as 
generally  defined  under  the  bill)  and  land  located  in  the 
empowerment  zone  which  is  functionally  related  and  subordinate 
to  the  qualified  zone  property.  These  bonds  may  only  be  issued 
while  a  zone  designation  is  in  effect. 

Special  rules  on  issue  size  and  use  to  finance  certain  facilities. — 
The  aggregate  face  amount  of  all  outstanding  qualified  enterprise 
zone  bonds  per  quahfied  enterprise  zone  business  may  not  exceed 
$3  million  for  each  zone.  In  addition  total  outstanding  quahfied  en- 
terprise zone  bond  financing  for  each  qualified  enterprise  zone 
business  may  not  exceed  $20  miUion  for  all  zones.  For  purposes  of 
these  determinations,  the  aggregate  amount  of  outstanding  enter- 
prise zone  facility  bonds  allocable  to  any  business  shall  be  deter- 
mined imder  rules  similar  to  rules  contained  in  section  144(a)(10). 

As  with  other  exempt  facility  bonds,  these  bonds  may  be  issued 
only  to  finance  identified  facihties.  The  committee  does  not  intend, 
however  that  the  $3  million  per  enterprise  zone  business  reqmre- 
ment  will  limit  issuance  of  a  single  issue  of  bonds  (in  excess  of  $3 
milhon)  for  more  than  one  identified  facility,  provided  that  the  $3 
milhon  limit  is  satisfied  with  respect  to  each  zone  business.  How- 
ever the  committee  realizes  that  ease  of  marketing  these  exempt 
facility  bonds  like  other  exempt  facihty  bonds  may  require  common 
marketing  of  separate  issues  of  bonds  for  discrete  facihties  if  such 
issues  are  simultaneous  or  proximate  in  time. 

The  bill  exempts  qualified  enterprise  zone  facihty  bonds  fi'om  the 
general  restrictions  on  financing  the  acquisition  of  existing  prop- 
erty (sec.  147(d)).  Additionally,  these  bonds  are  exempted  from  the, 
general  restriction  on  financing  land  (or  an  interest  therein)  witl^ 
25  percent  or  more  of  the  net  proceeds  of  a  bond  issue  (sec. 
147(c)(1)(A)).  Unless  otherwise  noted,  all  tax-exempt  bond  rules  re- 
lating to  exempt  facility  bonds  shall  apply  to  qualified  enterprise 
zone  facility  bonds. 

Penalty  for  failure  to  continue  as  zone  business  or  to  use  bond- 
financed  property  in  the  zone  business. — ^The  bill  extends  change-in- 
use  rules  to  quahfied  enterprise  zone  facihty  bonds.  Accordingly, 
interest  on  all  bond-financed  loans  to  a  business  that  no  longer 
qualifies  as  an  enterprise  zone  business,  or  on  loans  to  finance 
property  that  ceases  to  be  used  by  the  business  in  the  enterprise 
zone,  becomes  nondeductible,  effective  from  the  first  day  of  the  tax- 
able year  in  which  the  disqualification  or  cessation  of  use  occurs. 
This  penalty  is  waived  if:  (1)  the  issuer  and  principal  user  in  good 
faith  attempted  to  meet  these  requirements  and  (2)  any  failiu-e  to 
meet  such  requirements  is  corrected  within  a  reasonable  period 
after  such  failure  is  first  discovered.  This  penalty  does  not  apply 
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solely  by  reason  of  the  termination  or  revocation  of  a  designation 
as  an  empowerment  zone.  The  good  faith  rule  described  above  also 
appHes  to  certain  other  requirements  of  qualified  enterprise  zone 
facility  bonds. 

Partial  exemption  from  State  volume  limitations, — Under  the  bill, 
only  25  percent  of  the  amount  of  quahfied  enterprise  zone  facility 
bonds  is  subject  to  the  State  private  activity  volume  cap,  provided 
that  enterprise  zone  residents  possess  more  than  a  50-percent  own- 
ership interest  in  the  principal  user  of  the  bond-proceeds.  If  the 
resident  ownership  requirement  is  not  satisfied,  then  50  percent  of 
the  qualified  enterprise  zone  facihty  bonds  (rather  than  25  percent) 
is  subject  to  the  State  private  activity  volume  cap. 

Exception  from  bank  pro  rata  interest  deduction  disallowance. — 
The  bill  exempts  financial  institutions  to  the  extent  that  they  have 
invested  in  qualified  enterprise  zone  facility  bonds  fi^om  the  general 
rule  denjdng  them  a  ratable  portion  of  their  otherwise  allowable  in- 
terest expense  deductions  (sec.  265(b)). 

Tax  incentives  available  in  both  empowerment  zones  and  en- 
terprise communities 

Tax-exempt  financing  ^ 

Under  the  bill,  the  tax-exempt  financing  benefits  described  above 
are  available  (with  one  modification)  to  otherwise  qualifying  busi- 
nesses that  are  located  in  enterprise  communities.  The  one  modi- 
fication to  the  tax-exempt  financing  benefits  is  that  50  percent 
(rather  than  25  percent)  of  the  amoimt  of  the  enterprise  zone  facil- 
ity bonds  is  subject  to  the  State  private  activity  volimie  cap,  re- 
gardless of  whether  enterprise  zone  residents  possess  more  than  a 
50  percent  ownership  interest  in  the  principal  user  of  the  bond-pro- 
ceeds. 

Low-income  housing  credit  (LIHC)  expansion 

For  purposes  of  the  low-income  housing  credit  (sec.  42)^^^,  a 
building  located  (1)  in  an  empowerment  zone  or  an  enterprise  com- 
munity, and  (2)  in  a  census  tract  having  a  poverty  rate  of  at  least 
30  percent  will  be  treated  as  being  located  in  a  "difficult  to  develop" 
area,  within  which  the  eligible  basis  of  buildings  for  purposes  of 
computing  the  credit  is  130  percent  of  the  cost  basis.  (Thus,  the 
credit  will  be  based  on  91  percent  of  present  value  instead  of  the 
regular  LIHC  rate  of  70  percent  of  present  value.)  The  present-law 
State  credit  cap  and  other  rules  continue  to  apply. 

The  bill  also  provides  an  additional  housing  credit  dollar  amoimt 
of  $818,000  to  each  empowerment  zone  and  enterprise  community. 
Allocation  of  this  amoimt  may  be  made  over  a  three-year  period. 
This  amount  is  available  for  allocation  only  during  calendar  years 
1994,  1995,  and  1996.  The  committee  intends  that  these  amounts 
be  allocated  in  a  way  that  will  not  displace,  but  will  supplement, 
allocations  to  low-income  housing  credit  buildings  located  within 
empowerment  zones  and  enterprise  communities. 


^®^The  low-income  housing  credit  expired  on  June  30,  1992,  but  is  permanently  extended  by 
another  provision  contained  in  section  14142  of  the  bill. 
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Effective  Date 

Empowerment  zone  and  enterprise  commxinity  designations  will 
be  made  only  during  calendar  years  1994  and  1995.  The  tax  incen- 
tives will  be  available  during  the  period  that  the  designation  re- 
mains in  effect,  which  generally  will  be  a  period  of  10  years. 

B.  Tax  Credit  For  Contributions  To  Certain  Community  De- 
velopment Corporations  (sec.  14311  of  the  bill  and  sec.  38 
of  the  Code) 

Present  Law 

There  are  no  tax  credits  available  for  contributions  to  commimity 
development  corporations  (CDC). 

Reasons  for  Change 

The  committee  beheves  that  special  consideration  should  be 
given  to  the  problems  of  distressed  urban  and  rural  areas.  Revital- 
ization  of  economically  distressed  areas  through  expanded  business 
and  emplojnnent  opportunities,  especially  for  residents  of  those  dis- 
tressed areas,  should  help  alleviate  both  economic  and  social  prob- 
lems. The  committee  believes  it  is  important  to  encourage  partici- 
pation of  the  private  sector  in  these  revitahzation  efforts. 

Explanation  OF  Provision 

Under  the  provision,  a  taxpayer  will  receive  a  credit  for  qualified 
cash  contributions  made  to  certain  commimity  development  cor- 
porations (CDCs).  If  a  taxpayer  makes  a  qualified  contribution,  the 
credit  may  be  claimed  by  the  taxpayer  for  each  taxable  year  during 
a  10-year  period  beginning  with  the  taxable  year  during  which  the 
contribution  was  made.  Ttie  credit  that  may  be  claimed  for  each 
year  is  equal  to  five  percent  of  the  amount  of  the  contribution  to 
the  CDC.  Thus,  during  the  10-year  credit  period,  the  taxpayer  may 
claim  aggregate  credit  amoimts  totalling  50  percent  of  the  contribu- 
tion. 

For  piirposes  of  this  provision,  a  qualified  contribution  is  defined 
as  any  transfer  of  cash  that  meets  the  following  requirements:  (1) 
it  is  made  to  one  of  up  to  10  CDCs  selected  by  the  Secretary  of 
HUD,  provided  that  the  contribution  is  made  diiring  the  five-year 
period  after  the  CDC  is  so  selected  by  the  Secretary  of  HUD;  (2) 
the  amoimt  is  available  for  use  by  the  CDC  for  at  least  10  years; 
(3)  the  contribution  is  to  be  used  by  the  CDC  to  provide  qualified 
low-income  assistance  ^^"^  within  its  operational  area;  and  (4)  the 
CDC  designates  the  contribution  as  eligible  for  the  credit.  The  ag- 


The  contribution  of  the  CDC  must  be  available  for  use  by  the  CDC  for  up  to  a  10-year 
period,  but  need  not  meet  the  requirements  of  a  "contribution  or  gift"  for  purposes  of  section 
170.  In  other  words,  a  contribution  eligible  for  the  credit  under  the  bill  may  oe  made  in  the 
form  of  a  10-year  loan  (or  other  long-term  investment),  the  principal  of  which  is  to  be  returned 
to  the  taxpayer  after  the  10-year  period.  However,  in  the  case  of  a  donation  of  cash  made  by 
a  taxpayer  to  an  eligible  CDC,  the  taxpayer  wovild  be  allowed  to  claim  a  charitable  contribution 
deduction  (subject  to  the  present-law  rules  under  section  170)  and,  in  addition,  coiild  claim  the 
credit  under  the  bill's  provisions. 

^^'^The  bill  defines  "qualified  low-income  assistance"  as  assistance  (1)  which  is  designed  to 
provide  employment  and  business  opportunities  to  individuals  who  are  residents  of  the  oper- 
ational area  of  the  CDC,  and  (2)  which  is  approved  by  the  Secretary  of  HUD. 
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gregate  amount  of  contributions  which  may  be  designated  by  a  se- 
lected CDC  as  eligible  for  the  credit  may  not  exceed  $4  million. 

Prior  to  July  1,  1994,  the  Secretary  of  HUD  may  select  up  to  10 
CDCs  as  eligible  to  participate  in  the  program  (subject  to  the  avail- 
ability of  eligible  CDCs).^^®  To  be  selected,  a  CDC  must  have  the 
following  characteristics:  (1)  it  must  be  a  tax-exempt  charity  de- 
scribed in  section  501(c)(3)  of  the  Code;  (2)  its  principal  purposes 
must  include  promoting  employment  and  business  opportunities  for 
individuals  who  are  residents  of  its  operational  area;  and  (3)  its 
operational  area  must  (a)  meet  the  geographic  limitations  that 
would  apply  if  the  area  were  designated  as  an  empowerment  zone 
or  enterprise  community,  (b)  have  an  unemployment  rate  that  is 
not  less  than  the  national  average,  and  (c)  have  a  median  family 
income  which  does  not  exceed  80  percent  of  the  median  family  in- 
come of  residents  within  the  jurisdiction  of  the  local  government. 

The  credit  is  subject  to  the  general  business  credit  limitations  of 
section  38  and,  therefore,  may  not  be  used  to  reduce  tentative  mini- 
mum tax. 

r-  n       r    Effective  Date 
The  provision  is  effective  on  the  date  of  enactment. 


At  least  four  of  the  selected  CDCs  must  operate  in  rural  areas. 


IV.  OTHER  PROVISIONS 


A.  Disclosure  Provisions 

1.  Access  to  tax  information  by  the  Department  of  Veterans 
Affairs  (sec.  14401  of  the  bill  and  sec.  6103  of  the  Code) 

Present  Law 

The  Internal  Revenue  Code  prohibits  disclosure  of  tax  retiims 
and  return  information,  except  to  the  extent  specifically  authorized 
by  the  Internal  Revenue  Code  (sec.  6103).  Unauthorized  disclosure 
is  a  felony  pimishable  by  a  fine  not  exceeding  $5,000  or  imprison- 
ment of  not  more  than  five  years,  or  both  (sec.  7213).  An  action  for 
civil  damages  also  may  be  brought  for  imauthorized  disclosure  (sec. 
7431). 

Among  the  disclosures  permitted  under  the  Code  is  disclosure  to 
the  Department  of  Veterans  Affairs  ("DVA")  of  self-emplojanent  tax 
information  and  certain  tax  information  suppHed  to  the  Internal 
Revenue  Service  and  Social  Security  Administration  by  third  par- 
ties. Disclosure  is  permitted  to  assist  DVA  ld  determining  eligi- 
bility for,  and  estabHshing  correct  benefit  amounts  under,  certain 
of  its  needs-based  pension  and  other  programs  (sec. 
6103(l)(7)(D)(viii)).  The  income  tax  returns  filed  by  the  veterans 
themselves  are  not  disclosed  to  DVA. 

The  DVA  is  required  to  comply  with  the  safeguards  currently 
contained  in  the  Code  and  in  section  1137(c)  of  the  Social  Security 
Act  (governing  the  use  of  disclosed  tax  information).  These  safe- 
guards include  independent  verification  of  tax  data,  notification  to 
the  individual  concerned,  and  the  opportimity  to  contest  agency 
findings  based  on  such  information. 

The  DVA  disclosure  provision  is  scheduled  to  expire  after  Sep- 
tember 30,  1997. 

Reasons  for  Change 

The  committee  believes  that  it  is  appropriate  to  extend  the  au- 
thority to  disclose  tax  information  to  DVA  for  an  additional  year 
to  provide  sufficient  time  to  assess  the  impact  of  such  disclosure  on 
taxpayers'  volvmtary  compHance  with  the  tax  laws. 

Explanation  of  Provision 

The  bill  extends  the  authority  to  disclose  tax  information  to  the 
DVA  for  one  year,  through  September  30,  1998. 

Effective  Date 

The  provision  applies  after  September  30,  1997. 

(803) 
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2.  Access  to  tax  information  by  the  Department  of  Education 
(sec.  14402  of  the  bill  and  sec.  6103  of  the  Code) 

Present  Law 

The  Internal  Revenue  Code  prohibits  disclosure  of  tax  returns 
and  return  information  except  to  the  extent  specifically  authorized 
by  the  Code  (sec.  6103).  Unauthorized  disclosure  is  a  felony  punish- 
able by  a  fine  not  exceeding  $5,000  or  imprisonment  of  not  more 
than  five  years,  or  both  (sec.  7213).  An  action  for  civil  damages  also 
may  be  brought  for  unauthorized  disclosure  (sec.  7431).  No  tax  in- 
formation may  be  furnished  by  the  Internal  Revenue  Service  (IRS) 
to  another  agency  imless  the  other  agency  establishes  procedures 
satisfactory  to  the  IRS  for  safeguarding  the  tax  information  it  re- 
ceives (sec.  6103(p)). 

The  IRS  may  disclose  to  the  Department  of  Education  the  mail- 
ing address  of  taxpayers  who  have  defaulted  on  certain  student 
loans.  The  Department  of  Education  may  in  turn  make  this  infor- 
mation available  to  its  agents  and  to  the  holders  of  such  loans  (and 
their  agents)  for  the  purpose  of  locating  the  taxpayers  and  collect- 
ing the  loan. 

Reasons  FOR  Change 

The  committee  believes  that  the  Department  of  Education  should 
be  provided  with  access  to  tax  return  information  to  assist  it  carry- 
ing out  modifications  of  the  Federal  student  loan  program.  One 
component  of  those  modifications  will  permit  students  to  elect  to 
repay  their  loans  on  an  income-contingent  basis:  the  amount  of 
each  loan  payment  would  be  proportional  to  the  former  student's 
income. 

The  committee,  however,  is  also  concerned  about  the  increasing 
number  of  requests  for  disclosure  of  confidential  tax  information  for 
nontax  purposes  and  the  effect  of  such  disclosure  on  voluntary  tax- 
payer compliance.  Accordingly,  only  the  Department  of  Education 
and  its  employees  have  been  given  access  to  the  tax  return  infor- 
mation necessary  to  implement  income-contingent  repajnnent  and 
the  access  has  been  granted  only  temporarily.  The  committee  also 
believes  that  any  plan  to  involve  further  the  IRS  in  loan  collection 
should  be  thoroughly  studied  before  implementing  legislation  is 
proposed. 

Explanation  OF  Provision 

The  bill  gives  the  Department  of  Education  access  to  certain  tax 
return  information  in  order  to  implement  this  direct  student  loan 
program.  The  only  information  the  Department  of  Education  is  per- 
mitted to  obtain  is  the  name,  address,  taxpayer  identification  num- 
ber, filing  status,  and  adjusted  gross  income  of  the  former  student. 
Disclosure  of  this  information  may  be  made  only  to  Department  of 
Education  employees  and  may  only  be  used  by  these  employees  in 
establishing  the  appropriate  income-contingent  repayment  amount 
for  an  applicable  student  loan.  Apphcable  student  loans  are  loans 
under  the  new  direct  student  loan  program  and  other  student  loans 
that  are  in  default  and  have  been  assigned  to  the  Department  of 
Education.  The  Department  of  Education  and  its  employees  would 
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be  subject  to  the  restrictions  on  unauthorized  disclosure  in  present 
law.  The  committee  anticipates  that  information  will  be  provided 
by  means  of  low-cost  computer  exchanges  of  information. 

The  bill  also  permits  the  Department  of  Education  to  obtain  the 
mailing  address  of  any  taxpayer  who  owes  an  overpajmient  (i.e., 
has  received  more  than  the  proper  amoxmt)  on  a  Federal  Pell  Grant 
or  who  has  defaulted  on  certain  additional  student  loans  adminis- 
tered by  the  Department  of  Education. 

The  bill  requires  the  Treasury  Department,  in  consultation  with 
the  Department  of  Education,  to  conduct  a  study  of  the  feasibility 
of  student  loan  repayment  through  wage  withholding  or  other 
means  involving  the  Internal  Revenue  Service.  The  study  is  to  in- 
clude an  examination  of  (1)  whether  the  IRS  could  conduct  such  a 
system  of  student  loan  repajanent  within  its  current  resources  and 
without  impairing  its  ability  to  collect  tax  revenues,  (2)  the  impact 
of  increased  disclosure  of  tax  information  on  voluntary  compliance 
with  the  tax  laws,  (3)  the  effect  of  such  a  system  of  student  loan 
repajmaent  on  collections  and  repa3nnent  of  such  loans,  and  (4)  the 
abihty  of  the  IRS  to  service  student  loans.  The  study  must  be  sub- 
mitted to  the  Congress  within  six  months  of  the  date  of  enactment. 
If  the  Treasury  Department  finds  that  the  IRS's  current  resources 
are  inadequate  to  permit  the  IRS  to  increase  its  involvement  in 
student  loan  collection,  then  it  should  identify  the  amoimt  of  addi- 
tional resources  or  appropriations  needed. 

The  authority  to  disclose  tax  information  to  the  Department  of 
Education  for  purposes  of  establishing  the  direct  student  loan  pro- 
gram expires  on  September  30,  1998. 

The  authority  to  permit  the  Department  of  Education  to  obtain 
the  mailing  address  of  any  taxpayer  who  owes  an  overpayment  on 
a  Federal  Pell  Grant  or  who  has  defaulted  on  certain  additional 
student  loans  administered  by  the  Department  of  Education  is  per- 
manent. 

Effective  Date 

The  provision  is  effective  on  the  date  of  enactment. 

3.  Access  to  tax  information  by  the  Department  of  Housing 
and  Urban  Development  (sec.  14403  of  the  bill  and  sec. 
6103  of  the  Code) 

Present  Law 

The  Internal  Revenue  Code  prohibits  disclosure  of  tax  returns 
and  return  information,  except  to  the  extent  specifically  authorized 
by  the  Internal  Revenue  Code  (sec.  6103).  Unauthorized  disclosure 
is  a  felony  punishable  by  a  fine  not  exceeding  $5,000  or  imprison- 
ment of  not  more  than  five  years,  or  both  (sec.  7213).  An  action  for 
civil  damages  also  may  be  brought  for  unauthorized  disclosure  (sec. 
7431).  No  tax  information  may  be  furnished  by  the  IRS  to  another 
agency  imless  the  other  agency  establishes  procedures  satisfactory 
to  the  IRS  for  safeguarding  the  tax  information  it  receives  (sec. 
6103(p)). 
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Reasons  for  Change 

The  committee  believes  that  the  Department  of  Housing  and 
Urban  Development  (HUD)  should  be  provided  with  access  to  cer- 
tain items  of  tax  information  to  assist  HUD  in  determining  eligi- 
bility for,  and  establishing  correct  benefit  levels  under,  certain 
HUD  programs. 

The  committee,  however,  is  also  concerned  about  the  increasing 
number  of  requests  for  disclosure  of  confidential  tax  information  for 
nontax  purposes  and  the  effect  of  such  disclosure  on  voluntary  teix- 
payer  compliance.  Accordingly,  HUD's  access  to  tax  information 
has  been  granted  only  temporarily  to  provide  the  Treasury  Depart- 
ment sufficient  time  to  conduct  a  study  on  the  effectiveness  of  such 
disclosure  and  HUD's  compliance  with  safeguards  contained  in  the 
Code. 

Explanation  of  Provision 

The  bill  permits  disclosure  of  certain  tax  information  with  re- 
spect to  applicants  for,  and  participants  in,  certain  HUD  programs. 
Such  disclosure  may  be  made  only  to  HUD  employees  and  is  to  be 
used  solely  in  verifying  the  taxpayer's  eligibility  for  (or  correct 
amount  of  benefits  under)  those  HUD  programs.  The  committee  an- 
ticipates that  information  will  be  provided  by  means  of  low  cost 
computer  exchanges  of  information.  The  bill  extends  the  current 
law  restrictions  on  unauthorized  disclosure  to  HUD  and  its  employ- 
ees. HUD  employees  may  not  redisclose  tax  information  to  State  or 
local  housing  agencies,  public  housing  authorities,  or  any  other 
third  party.  However,  they  may  inform  such  parties  of  the  fact  that 
a  discrepancy  exists  between  the  information  provided  by  the  appli- 
cant (or  participant)  and  information  provided  by  other  sources. 

The  bill  requires  the  Treasury  Department,  in  consultation  with 
HUD,  to  conduct  a  study  to  determine  (1)  whether  the  tax  return 
information  disclosed  to  HUD  is  being  used  effectively,  (2)  whether 
HUD  is  complying  with  the  Code's  safeguards  against  imauthorized 
disclosure  of  the  information,  and  (3)  the  impact  on  the  privacy 
rights  of  applicants  and  participants  in  HUD  housing  programs. 
The  study  must  be  submitted  to  the  tax-writing  committees  before 
January  1,  1998. 

'  -  '    Effective  Date 

The  provision  is  effective  on  the  date  of  enactment.  The  authority 
to  disclose  tax  information  to  HUD  under  the  bill  expires  after  Sep- 
tember 30,  1998. 

B.  User  Fee  Provision 

1.  BATF  user  fees  for  processing  applications  for  alcohol 
certificates  of  label  approval  (sec.  14411  of  the  bill)  I 

Present  Law 

The  Treasury  Department's  Bureau  of  Alcohol,  Tobacco,  and 
Firearms  (BATF)  is  required  to  approve  all  alcoholic  beverage  la- 
bels and  conduct  various  laboratory  analyses  to  assure  compliance 
with  the  Federal  Alcohol  Administration  Act  (27  U.S.C.,  Chapter  8) 
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and  Chapter  51  of  the  Internal  Revenue  Code.  There  is  currently 
no  charge  or  fee  for  these  BATF  services. 

Under  the  Internal  Revenue  Code,  annual  alcohol  occupational 
excise  taxes  are  imposed  as  follows: 

Producers  of  distilled  spirits,    $1,000  per  year  per  premise.^^^ 
wines  or  beer  (sees.  5081,  .■ -^^.x^ 

5091). 

Wholesale  dealers  of  liquors,    $500  per  year. 

wines  or  beer  (sec.  5121). 
Retail    dealers    in    liquors,    $250  per  year. 

wines  or  beer  (sec.  5121). 
Nonbeverage  use  of  distilled   $500  per  year. 

spirits  (sec.  5131). 
Industrial  use  of  distilled  spir-    $250  per  year. 

its  (sec.  5276). 

These  annual  alcohol  occupational  tax  rates  are  as  enacted  in  the 
Omnibus  Budget  ReconciUation  Act  of  1987  (P.L.  100-203,  "1987 
Act"),  effective  on  January  1,  1988.  The  1987  Act  increased  the 
wholesale  and  retail  alcohol  occupational  taxes  and  imposed  new 
occupational  taxes  on  distilled  spirits,  wine  and  beer  producers  as 
well  as  for  industrial  users  of  distilled  spirits. 

Reasons  for  Change 

The  committee  considers  it  appropriate  policy  to  permit  the 
BATF  to  charge  fees  for  the  costs  of  processing  of  applications  for 
certificates  of  alcohol  label  approval  and  formula  reviews  or  labora- 
tory tests  and  analyses  performed  under  the  Federal  Alcohol  Ad- 
ministration Act  and  the  Internal  Revenue  Code  and  regulations. 
Such  BATF  services  directly  benefit  the  specific  users.  i 

Explanation  of  Provision 

Under  the  bill,  BATF  user  fees  are  established  for  the  processing 
of  applications  for  certificates  of  alcohol  label  approval  (or  exemp- 
tions therefi-om)  required  by  the  Federal  Alcohol  Administration 
Act  and  formula  (and  statement  of  process)  reviews  or  laboratory 
tests  and  analyses  performed  under  that  Act  and  the  Internal  Rev- 
enue Code  and  regulations. 

The  Secretary  of  the  Treasury  is  authorized  to  implement  the 
user  fee  program  and  to  establish  fee  rates:  not  less  than  $50  for 
each  application  and  not  less  than  $250  for  each  formula  (and 
statement  of  process)  review  or  test  and  analysis.  The  fees  charged 
imder  this  program  are  to  be  determined  so  that  the  Secretary  esti- 
mates that  the  aggregate  of  such  fees  received  dining  any  fiscal 
year  will  be  $5  million.  A  maximum  of  $5  million  of  these  fees  are 
to  be  offsetting  receipts  deposited  in  the  Treasury  and  ascribed  to 
BATF*s  Compliance  Alcohol  Program. 


199  is  $500  per  year  per  premise  for  businesses  with  gross  receipts  of  less  than  $500,000 
in  the  preceding  taxable  year. 
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Effective  Date 

The  provision  is  effective  for  applications  filed  and  for  formula 
(and  statement  of  process)  reviews  or  tests  and  analyses  initiated 
90  days  from  the  date  of  enactment. 

C.  Increase  in  Statutory  Limit  on  the  Public  Debt 

(sec.  14421  of  the  bill) 
Present  Law 

The  statutory  limit  on  the  public  debt  currently  is  $4,370  trillion. 
It  was  set  at  this  level  temporarily  in  P.L.  103-12,  enacted  into  law 
on  April  6,  1993. 

Reasons  for  Change 

The  current  debt  limit  will  expire  on  October  1,  1993.  At  that 
time,  the  limit  will  revert  to  $4,145  trillion.  At  this  level  of  borrow- 
ing authority,  the  Treasury  will  be  imable  to  meet  the  govern- 
ment's financial  commitments  and  to  manage  the  Federal  debt  ef- 
fectively. 

In  order  to  facilitate  smooth  functioning  of  government  and  to 
prevent  any  disruption  of  financial  markets,  the  conference  report 
on  the  concurrent  resolution  on  the  budget  (House  Report  103-48) 
includes  reconciliation  instructions  to  the  Committee  on  Ways  and 
Means  to  raise  the  statutory  ceiling  on  the  public  debt. 

Explanation  of  Provision 

The  bill  repeals  the  temporary  limit  that  expires  on  October  1, 
1993,  and  instead  increases  the  statutory  limit  on  the  public  debt 
to  $4.9  triUion.  The  new  limit  has  no  expiration  date. 

Effective  Date 

The  provision  is  effective  on  the  date  of  enactment. 

D.  Vaccine  Provisions 

1.  Extension  of  the  excise  tax  on  certain  vaccines  for  the 
Vaccine  Iiyury  Compensation  Trust  Fund;  Provisions  re- 
lating to  the  childhood  vaccine  immunization  program 
(sees.  14431-14433  of  the  bill,  sees.  4131,  4980B(f),  and 
9510  of  the  Code,  and  new  sec.  9512  of  the  Code) 

Present  Law 

The  Vaccine  Injury  Compensation  Trust  Fimd  ('*Vaccine  Trust 
Fund")  provides  a  source  of  revenue  to  compensate  individuals  who 
are  injured  (or  die)  as  a  result  of  the  administration  of  certain  vac- 
cines: diphtheria,  pertussis,  and  tetanus  ("DPT");  diphtheria  and 
tetanus  ("DT");  measles,  mumps,  and  rubella  ("MMR");  and  polio. 
The  Vaccine  TVust  F\md  provides  the  funding  source  for  the  Na- 
tional Vaccine  Injury  Compensation  Program  ("Program"),  which 
provides  a  substitute.  Federal  "no-fault"  insurance  system  for  the 
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State-law  tort  and  private  liability  insiirance  systems  otherwise  ap- 
plicable to  vaccine  manufacturers. 

Under  the  Program,  all  persons  who  were  immunized  with  a  cov- 
ered vaccine  after  the  effective  date  of  the  Program,  October  1, 
1988,  are  prohibited  from  commencing  a  civil  action  in  State  court 
for  vaccine-related  damages  unless  they  first  file  a  petition  with 
the  United  States  Claims  Court,  where  such  petitions  are  assigned 
to  a  special  master  and  governed  by  streamlined  procedural  rules 
designed  to  expedite  the  proceedings.^^^  In  these  cases,  the  Federal 
Government  is  the  respondent  party  in  the  proceedings,  and  the 
claimant  generally  must  show  only  that  certam  medical  conditions 
(or  death)  followed  the  administration  of  a  covered  vaccine  and  that 
the  first  onset  of  symptoms  occurred  within  a  prescribed  time  pe- 
riod.^^^  Compensation  under  the  Program  generally  is  limited  to 
actual  and  projected  unreimbursed  medical,  rehabilitative,  and  cus- 
todial expenses,  lost  earnings,  pain  and  suffering  (or,  in  the  event 
of  death,  a  recovery  for  the  estate)  up  to  $250,000,  and  reasonable 
attome/s  fees.^°^  Only  if  the  final  settlement  under  the  Program 
is  rejected  may  the  claimant  proceed  with  a  civil  tort  action  in  the 
appropriate  State  court,  where  recovery  generally  will  be  governed 
by  State  tort  law  principles  2°^,  subject  to  certain  limitations  and 
specifications  imposed  by  the  National  Childhood  Vaccine  Injury 
Act  of  1986.204 

The  Vaccine  Trust  Fund  is  funded  by  a  manufacturer's  excise  tax 
on  DPT,  DT,  MMR,  and  polio  vaccines  (and  any  other  vaccines  used 
to  prevent  these  diseases).  Prior  to  the  expiration  of  the  vaccine  ex- 
cise tax,  the  excise  tax  per  dose  was  $4.56  for  DPT,  $0.06  for  DT, 
$4.44  for  MMR,  and  $0.29  for  polio  vaccines. 

The  vaccine  excise  tax  expired  after  December  31,  1992.  Amounts 
in  the  Vaccine  Trust  Fund  are  available  for  the  payment  of  com- 
pensation under  the  Program  with  respect  to  vaccines  administered 
after  September  30,  1988,  and  before  October  1,  1992. 

Reasons  for  Change 

To  enhance  compliance  with  the  nation's  childhood  immimization 
efforts,  the  committee  believes  it  is  appropriate  to  extend  perma- 


2^  Persons  who  received  vaccines  before  the  Program's  effective  date  of  October  1,  1988  ("ret- 
rospective cases")  also  may  be  eligible  for  compiensation  under  the  Program  if  they  had  not  yet 
received  compensation  and  elected  to  file  a  petition  with  the  United  States  Claims  Court  on  or 
before  January  31,  1991.  Under  the  Program,  awards  in  retrospective  cases  are  somewhat  lim- 
ited compared  to  "prospective  cases"  (i.e.,  those  where  the  vaccine  was  administered  on  or  after 
October  1,  1988).  Awards  in  retrospective  cases  are  not  paid  out  of  the  Vaccine  Trust  Fund  but 
are  paid  out  of  funds  specially  authorized  bv  Congress.  See  42  U.S.C.  sec.  300aa-15(i),  (j)  (appro- 
priating $80  million  for  fiscal  vear  1989  ana  for  each  subsequent  year), 
j  Compensation  may  not  be  awarded,  however,  if  there  is  a  preponderance  of  the  evidence 

I;  that  the  claimant's  condition  or  death  resulted  from  factors  unrelated  to  the  vaccine  in  question. 
\       202  42  U.S.C.  sec.  300aa-15. 

The  committee  wishes  to  clarify  its  understanding  that  amoimts  received  by  a  claimant  from 
the  Vaccine  Trust  Fund  constitute  damages  received  on  account  of  personal  ii\j\iries  or  sickness 
for  purposes  of  the  exclusion  from  gross  income  provided  by  the  general  rules  of  section 
l%(,a)<2). 

In  most  State  proceeding,  significant  issues  arise  whether  injuries  suffered  bv  an  individ- 
'     ual  after  immunization  were,  in  fact,  caused  by  the  vaccine  administered  and  whether  the  man- 
ufacturer was  at  fault  in  either  the  manufacture  or  marketing  of  the  vaccine. 
204  "Title  III,  p.L.  99-660.  This  Act  preempts  State  tort  law  to  a  limited  extent  by  imposing 
j     limits  on  recovery  from  vaccine  manufacturers.  Among  the  limitations  are  a  prohibition  on  com- 
j     pensation  if  the  injviry  or  death  resulted  from  side  effects  that  were  imavoidable;  a  presumption 
j     that  manufacturers  are  not  negligent  in  memufacturing  or  marketing  vaccines  if  they  complied, 
in  all  material  respects,  with  Federal  Food  and  Drug  Administration  requirements;  and  limits 
on  pimitive  damage  awards. 
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nently  the  vaccine  excise  taxes  and  the  authority  for  compensation 
to  be  paid  from  the  Vaccine  Trust  Fimd  for  certain  damages  result- 
ing from  the  administration  of  vaccines.  In  addition,  the  committee 
believes  it  is  appropriate  that  the  Secretary  of  the  Treasury,  in  con- 
sultation with  the  Secretary  of  Health  and  Human  Services,  study 
the  administration  of  the  National  Vaccine  Injury  Compensation 
Program  and  Vaccine  Trust  Fund  to  determine  whether  additional 
vaccines  should  be  included  in  the  Program  or  other  modifications 
(such  as  adjustments  to  the  excise  tax  rates)  are  warranted.  The 
committee  also  believes  it  is  appropriate  to  facilitate  the  financing 
of  the  childhood  immimization  program  through  the  estabhshment 
of  a  new  trust  fund. 

;        Explanation  OF  Provisions 
Permanent  extension  of  excise  tcux  and  Program  funding 

The  bill  permanently  extends  the  excise  taxes  imposed  on  certain 
vaccines.  Authorization  for  compensation  to  be  paid  from  the  Vac- 
cine Trust  Fund  under  the  National  Vaccine  Injury  Compensation 
Program  for  certain  damages  resulting  from  vaccines  administered 
after  September  30,  1988,  also  is  permanently  extended.^^^ 

Study 

The  Secretary  of  the  Treasury,  in  consultation  with  the  Secretary 
of  Health  and  Human  Services,  is  directed  to  conduct  a  study  of: 
(1)  the  estimated  amoimt  that  will  be  paid  from  the  Vaccine  Trust 
Fimd  with  respect  to  vaccines  administered  after  September  30, 
1988;  (2)  the  rates  of  vaccine-related  injury  or  death  with  respect 
to  various  types  of  vaccines;  (3)  new  vaccines  and  immimization 
practices  being  developed  or  used  for  which  amoimts  may  be  paid 
from  the  Vaccine  Trust  Fund;  (4)  whether  additional  vaccines 
should  be  included  in  the  National  Vaccine  Injury  Compensation 
Program;  and  (5)  the  appropriate  treatment  of  vaccines  produced 
by  State  governmental  entities.  Not  later  than  one  year  after  the 
date  of  enactment,  the  Secretary  of  the  Treasury  must  submit  a  re- 
port detailing  his  findings  to  the  House  Committee  on  Ways  and 
Means  and  the  Senate  Committee  on  Finance. 

Childhood  immunization  program  trust  fund 

The  bill  establishes  a  new  Childhood  Immimization  Trust  Fimd  j 
("Childhood  Trust  Fund")  in  the  Internal  Revenue  Code.  Monies  in 
the  Childhood  Trust  Fund  are  to  be  available,  subject  to  appropria- 
tions Acts,  for  the  childhood  immunization  entitlement  program 
(under  part  A  of  subtitle  3  of  title  XXI  of  the  Public  Health  Service  i 
Act),  adopted  by  the  Committee  on  Energy  and  Commerce  as  part  [ 
of  its  reconciliation  recommendations. 


The  committee  intends  that  the  Secretary  of  the  Treasury  expeditiously  (within  60  days 
of  enactment)  adopt  rules  for  purposes  of  Code  section  4221  for  determining  the  conditions 
\inder  which  exported  vaccines  to  be  administered  to  individuals  not  eligible  for  compensation 
under  the  program  are  not  subject  to  tax. 
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Maintenance-of-effort  requirement  in  childhood  immuniza- 
tion program 

The  bill  makes  the  failure  of  health  plans  that  provide  coverage 
for  the  cost  of  pediatric  vaccines  as  of  May  1,  1993,  to  continue  to 
provide  that  coverage  subject  to  the  excise  tax  penalty  (under  sec. 
4980B(f))  applicable  to  plans  that  fail  to  provide  COBRA  continu- 
ation coverage. 

Effective  Date 

The  extension  of  coverage  under  the  National  Vaccine  Injury 
Compensation  Program  is  effective  for  vaccines  administered  on  or 
after  October  1,  1992.  The  extension  of  the  vaccine  excise  taxes  is 
effective  on  the  date  of  enactment,  with  a  floor  stocks  tax  imposed 
on  vaccines  purchased  after  December  31,  1992,  that  are  being  held 
for  sale  or  use  on  the  date  of  enactment. 

The  maintenance-of-effort  requirement  applies  to  plan  years  be- 
ginning after  the  date  of  enactment. 

U.S.  Congress, 
Congressional  Budget  Office, 

Washington,  DC,  May  16,  1993. 

Hon.  Dan  Rostenkowski, 

Chairman,  Committee  on  Ways  and  Means,  House  of  Representa- 
tives, Washington,  DC, 
Dear  Mr.  Chairman:  The  Congressional  Budget  Office  has  pre- 
pared the  enclosed  cost  estimate  for  Title  XIV  of  the  Reconciliation 
recommendations  of  the  Committee  on  Ways  and  Means,  to  be 
transmitted  to  the  House  Committee  on  the  Budget  on  May  17, 
1993. 

The  estimates  included  in  the  attached  table  represent  the  1994- 
1998  effects  on  the  federal  budget  of  the  Committee's  legislative 
proposals  affecting  revenues.  CNO  understands  that  the  Commit- 
tee on  the  Budget  will  be  responsible  for  interpreting  how  revenues 
contained  in  these  legislative  proposals  measure  against  the  budget 
resolution  reconciliation  instructions. 

The  revenue  estimates  are  based  on  a  table  transmitted  to  CBO 
by  the  Joint  Committee  on  Taxation.  That  table  is  also  enclosed. 

If  you  wish  further  details  on  this  estimate,  we  will  be  pleased 
to  provide  them.  The  CBO  staff"  contact  is  John  Stell. 
Sincerely, 

Robert  D.  Reischauer, 

Director. 

Enclosure. 


BUDGET  EFFECTS 

[By  fiscal  year,  in  billions  of  dollars] 


1994 

1995 

1996 

1997 

1998 

1994-98 

Estimated  direct  spending: 

On-budget  

0.466 

3.670 

6.855 

7.217 

7.422 

25.630 

Off-budget  

 000 

.000 

.000 

.000 

.000 

.000 

Total   

.466 

3.670 

6.855 

7.217 

7.422 

25.630 

812 


BUDGET  EFFECTS— Continued 
[By  fiscal  year,  in  billions  of  dollars] 

1994  1995  1996  1997  1998  1994-98 


Revenues: 

On-budget    33.810  41.795  54.972  72.997  71.560  275.138 

Off-budget   -.176  -.193  -.204  -0.217  -.230  -1.020 

Total   33.634  41.602  54.768  72.780  71.330  274.118 


Def licit  effect: 

On-budget    -33.344  -38.125  -48.117  -65.780  -64.138  -249.508 

Off-budget   -.176  -.193  -.204  -.217  -.230  -1.020 

Total   -33.168  -37.932  -47.913  -65.563  -63.908  -248.488 


Note.— The  outlay  estimates  are  preliminary  because  CBO  has  not  been  provided  with  legislative  language  for  the  entire  title. 

The  increase  in  revenue  estimated  by  the  Joint  Committee  on  Taxation  includes  $2,097  billion  from  the  proposal  for  the  amortization  of 
acquired  intangible  assets.  This  estimate  reflects  the  April  20,  1993,  Supreme  Court  decision  on  Newark  Morning  Ledger  v.  U.S.  If  this 
estimate  had  been  done  relative  to  the  CBO  March  baseline,  as  were  all  of  the  other  estimates,  there  would  be  no  change  in  revenue. 

The  estimates  include  an  increase  in  revenues  of  $1,016  billion  and  an  increase  in  outlays  of  $0,355  billion  from  the  provision  to  prohibit 
double-dipping  related  to  FSLIC  assistance.  These  effects  would  be  excluded  for  pay-as-you-go  purposes. 

The  revenues  raised  by  the  Committee  on  Ways  and  Means  include  $2,105  billion  to  be  set  aside  to  finance  a  program  for  childhood 
Immunizations.  Components  may  not  add  to  totals  because  of  rounding. 


DIRECT  SPENDING  EFFECTS 

[By  fiscal  year,  in  millions  of  dollars] 


1994 

1995 

1996 

1997 

1998 

1994-98 

Outlays  associated  with  FSLIC  double-dip  pro- 

vision^   

136 

-14 

29 

95 

109 

355 

Expand  45-day  interest  free  rule  to  all  returns 

-4 

-46 

-64 

-64 

-64 

-242 

EITC  outlays  

339 

3,735 

6,895 

7,191 

7,518 

25,678 

Tax  information  access  for  Department  of  Vet- 

erans' Affairs  

0 

0 

0 

0 

-136 

-136 

BATF  user  fees  

-5 

-5 

-5 

-5 

-5 

-25 

Total  direct  spending   

466 

3,670 

6,855 

7,217 

7,422 

25,630 

'These  outlays  effects  would  be  excluded  for  pay-as-you-go  purposes. 


Note.— The  outlay  estimates  are  preliminary  because  CBO  has  not  been  provided  with  legislative  language  for  the  entire  title. 
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MINORITY  VIEWS 

j 

President  Clinton's  economic  program  is  based  on  two  important 
stated  goals — job  creation  and  deficit  reduction.  As  the  first  step, 
the  President  decided  to  push  an  imfinanced  and  poorly  organized 
package  of  social  spending  increases.  Disguised  as  a  jobs  program, 
the  Administration  first  sent  to  Congress  a  pork  barrel  spending 
bill  that  now  lies  in  shambles  because  the  American  people  recog- 
nized it  for  what  it  was. 

Now  comes  the  second  part  of  the  Administration's  agenda,  the 
deficit  reduction  package.  This  reconciliation  bill  is  the  heart  of 
that  effort.  Unfortunately,  it  relies  on  a  massive  tax  increase  in  an 
attempt  to  stop  the  red  ink.  Yet,  the  deficit  is  not  reduced  and  the 
nation's  debts  continue  to  pile  up.  The  evidence  is  in  the  reconcili- 
ation bill  itself.  The  Committee  had  to  raise  the  statutory  debt 
limit  by  nearly  $800  billion  just  to  get  through  the  first  half  of  fis- 
cal year  1995. 

REVENUE  PROVISIONS 
The  Largest  Tax  Increase  in  History 

At  President  Clinton's  instigation,  the  Democrats  on  the  Ways 
and  Means  Committee  have  adopted  the  largest  tax  increase  in  the 
country's  history.  This  bill  has  $332  billion  in  tax  increases,  just 
during  the  next  five  years.  Because  of  hidden  increases  to  the  tax 
rate  on  energy  and  other  built-in  inflationary  increases,  the  tax  in- 
crease will  be  even  larger  in  later  years,  both  in  absolute  terms  and 
as  a  percentage  of  Gross  Domestic  Product  (GDP). 

What  is  even  scarier  is  that  this  bill  is  only  the  first  installment 
in  President  Clinton's  tax  increase  agenda.  A  second  huge  revenue 
increase  will  come  soon  to  finance  health  care  reform.  It  is  not  sur- 
prising that  the  President  has  decided  to  listen  to  Congressional 
Democrats  who  have  advised  him  to  delay  dropping  the  health  tax 
bomb  until  after  they  have  gotten  the  first  megadose  of  taxes 
through  the  Congress. 

!  Effect  on  the  Economy 

] 

i       Recent  economic  reports  are  unsettling.  Many  prominent  econo- 
mists say  the  prognosis  for  the  economy  is  not  good  and  lay  the 
blame  squarely  on  President  Clinton's  tax  and  health  plans.  The 
Administration  has  even  conceded  that  the  uncertainties  caused  by 
j    its  tax  and  health  plans  have  held  back  the  economy's  recovery, 
I    particularly  in  the  willingness  of  employers  to  hire  new  workers. 
The  tax  package  is  filled  with  time  bombs  for  the  economy.  For 
example,  the  tax  rate  increases  are  retroactive  to  the  beginning  of 
)     1993  but  no  increased  withholding  or  estimated  tax  will  be  paid 
I    imtil  late  this  year  or  early  next  year.  The  impact  on  the  economy 
1  (817) 
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of  taxpayers  having  to  find  some  $30  billion  to  pay  these  extra  li- 
abilities on  top  of  their  normal  tax  liabilities  is  likely  to  be  quite 
heavy  in  the  first  and  second  quarters  of  calendar  1994.  Another 
time  bomb  is  the  scheduled  energy  tax  rate  increases;  this  provi- 
sion will  restrain  the  economy  in  1998  and  beyond. 

Real  Tax  Increases,  Promises  of  Spending  Cuts 

At  the  start  of  the  year,  0MB  Director  Panetta  resolved  to 
present  a  budget  that  would  cut  two  dollars  in  spending  for  every 
dollar  of  new  taxes  raised.  In  its  actions,  the  committee  has  now 
put  into  legislation  an  overwhelming  reversal  of  that  policy  as  pro- 
posed in  the  President's  budget  and  adopted  by  the  Congress,  by 
raising  over  three  dollars  in  taxes  and  fees  for  every  dollar  in 
spending  reductions. 

Whether  the  spending  reductions  will  ever  occur  is  open  to  ques- 
tion given  previous  congressional  track  records.  Certainly  the  rec- 
onciliation bill  does  not  indicate  a  push  to  cut  spending.  Of  the 
$343  billion  in  reconciled  reductions,  a  little  less  than  $70  billion 
is  not  from  higher  taxes.  Not  only  does  the  bill  not  cut  spending 
sufficiently,  it  adds  nearly  $38  billion  in  new  or  expanded  entitle- 
ment programs  to  the  swollen  federal  budget. 

Working  In  Secret 

Over  the  unanimous  objection  of  the  Republican  members  of  the 
Committee,  Committee  Democrats  voted  to  exclude  the  public  and 
the  news  media  from  the  markup.  When  they  came  to  the  revenue 
title,  the  Democrats  even  excluded  the  Republican  members  of  the 
Committee  from  deliberation  of  the  tax  provisions. 

When  the  tax  title  was  ultimately  presented  to  the  full  Commit- 
tee, the  amendment  process  was  limited  to  45  minutes,  and  only 
seven  of  26  Republican  amendments  were  permitted  to  be  offered. 

Had  the  public  been  permitted  to  attend  the  markup,  either  indi- 
vidually or  through  the  media,  they  would  have  seen  Democrats,  as 
a  group,  vote:  to  keep  the  Clinton  energy  tax  which  falls  most 
heavily  on  the  poor  and  middle-class,  to  keep  the  tax  increase  on 
social  security  benefits  received  by  the  elderly  and  disabled;  to  raid 
the  social  security  trust  fund  to  pay  for  new  spending;  and  to  de- 
feat Republican  attempts  to  provide  a  tax  incentive  to  help  self-em- 
ployed persons  acquire  health  insurance. 

The  Clinton  Administration  and  the  Ways  and  Means  Democrats 
have  consistently  waited  until  the  very  last  minute  to  reveal  the 
exact  details  of  their  tax  proposals — and  with  good  reason.  Hidden 
^  among  these  proposals  are  an  incredible  number  of  new  tax  in- 
creases, provisions  to  further  complicate  the  lives  of  honest  tax- 
payers, and  attempts  by  the  Administration  to  grab  the  power  to 
change  tax  laws  while  denying  citizens  the  protection  of  public 
Congressional  consideration. 

Multiple  New  Tax  Rate  Brackets 

The  Administration  has  finally  admitted  that  President  Clinton 
is  proposing  to  add  two  new  regular  individual  income  tax  rate 
brackets  to  the  tax  Code,  the  36%  rate  and  the  39.6%  rate.  Gone 
is  the  pretense  that  the  so-called  "surtax"  for  "millionaires"  is  any- 


819 


thing  other  than  another  rate  bracket  (with  "miUionaires"  defined 
as  those  earning  more  than  $250,000).  The  rate  increases  in  the 
proposed  statute  remain  retroactive  to  the  beginning  of  this  year. 

The  Clinton  package  also  has  several  hidden  rate  bracket  in- 
creases: the  permanent  personal  exemption  phaseout  (approxi- 
mately rate  increase  per  exemption  claimed  on  the  return);  the 
permanent  limitation  on  itemized  deductions  (approximately  1% 
rate  increase);  the  removal  of  the  cap  on  wages  subject  to  the 
health  insurance  tax  (approximately  3%  rate  increase  for  self-em- 
ployed persons  and  1.5%  for  employees).  These  rate  increases,  both 
overt  and  hidden,  will  have  the  heaviest  impact  on  small  busi- 
nesses and  family  farms—the  biggest  job  creators  in  America. 

The  saddest  thing  about  all  of  these  tax  rate  increases  for  indi- 
viduals is  that  in  the  long  nm  they  will  produce  little  or  no  reve- 
nue for  the  federal  government.  According  to  Martin  Feldstein  and 
other  respected  economists,  the  tax  rate  increases  will  cause  people 
to  adjust  their  behavior  by  working  less,  deferring  income,  buying 
tax-free  investments,  substituting  tax-free  fringe  benefits  for  tax- 
able wages,  and  purchasing  tax  shelters.  The  rate  increases  will 
merely  undo  all  of  the  better  aspects  of  the  1986  tax  reform  and 
distort  the  economy. 

As  if  the  tax  rate  situation  isn't  bad  enough,  the  individual  alter- 
native minimum  tax  will  now  go  from  one  rate  bracket  to  two  and 
another  bracket  will  be  added  to  the  corporate  income  tax.  Corpora- 
tions will  also  have  to  pay  in  their  taxes  under  ever  more  strict  es- 
timated tax  rules  or  risk  incurring  significant  penalties. 

To  pimish  savings  and  add  to  the  difiiculties  of  small,  family- 
owned  business,  the  President  has  proposed  to  increase  estate  tax 
rates. 

Comprehensive  Energy  Tax  on  Middle-Income  Taxpayers 

In  lieu  of  the  middle-income  tax  cut  promised  during  the  cam- 
paign, President  Clinton  has  proposed  a  massive  middle-income  tax 
increase,  the  impact  of  which  his  officials  worked  mightily  to  hide. 

The  economic  impact  of  the  Clinton  energy  tax  is  especially  dis- 
turbing. According  to  several  studies,  the  tax  will  cost  the  U.S. 
economy  at  least  half  a  million  jobs  by  1998,  and  it  will  lower  eco- 
nomic growth  by  $35-50  billion  each  year.  President  Clinton's  en- 
ergy tax  will  raise  the  cost  of  practically  every  good  and  service 
that  Americans  produce,  forcing  consumers  to  pay  more  and  mak- 
ing American  workers  and  companies  less  competitive  in  the  world 
market.  Moreover,  in  an  attempt  to  mute  the  outcries  of  particular 
industries  and  regions,  the  Administration  has  cut  deals  for  se- 
lected partial  exemptions  from  the  tax — causing  a  4.3%  increase  in 
the  tax  padd  by  all  who  are  hit  by  it.  Those  who  were  not  accommo- 
dated with  special  exemptions  should  be  outraged. 

There  is  no  question  who  will  bear  the  brunt  of  Clinton's  energy 
tax:  the  middle  class.  The  Clinton  Administration  intends  to  insu- 
late lower-income  individuals  from  the  tax  through  increased 
spending  programs.  Indeed,  these  so-called  low-income  offsets  eat 
up  over  one-half  of  the  expected  revenue  from  the  tax,  forcing  mid- 
dle-income families  to  pay  an  excessive  share  of  the  Administra- 
tion's $71  billion  goal.  Once  again,  the  middle  class  is  left  holding 
the  bag.  Yet,  in  this  case,  because  most  of  the  cost  of  the  energy 
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tax  will  be  hidden  from  consumers,  the  middle  class  will  have  only 
the  foggiest  notion  of  the  size  bag  it  is  left  holding. 

Middle  income  Americans  will  pay  the  tax  not  only  on  the  gaso- 
line they  put  in  their  cars  and  the  electricity,  natural  gas,  or  heat- 
ing oil  they  use  in  their  homes.  They  will  pay  additional  taxes  on 
hidden  energy  costs  in  every  single  product  they  buy  that  is  manu- 
factured in  this  country. 

Most  families  cannot  afford  the  nearly  $500  a  year  the  Clinton 
energy  tax  will  cost  them.  Certainly  that  is  true  of  those  600,000 
to  a  million  people  who  will  lose  their  jobs  when  the  energy  tax 
forces  their  factories  to  close  and  move  overseas  where  energy 
taxes  like  this  do  not  exist.  Especially  vulnerable  are  jobs  in  basic 
manufacturing — like  energy  production  itself,  and  energy  intensive 
industries  like  steel,  aluminum,  cement,  glass,  paper,  plastics,  agri- 
culture, chemicals  and  transportation. 

Republicans  unanimously  supported  amendments  to  delete  the 
energy  tax,  to  exclude  energy  used  in  the  production  of  energy,  and 
to  reduce  the  impact  of  the  energy  tax  on  health  care  costs.  Unfor- 
tunately, these  amendments  were  defeated  on  straight  party-line 
votes. 

Social  Security  Tax  Increases  Target  the  Elderly 

The  President  persists  in  arguing  that  his  near  doubling  of  in- 
come taxes  on  social  security  benefits  is  not  a  tax.  That  pretense 
simply  is  not  credible.  The  President's  proposal  would  increase 
taxes  for  nearly  10  million  social  security  recipients  whose  only 
"crime"  is  that  they  saved  for  their  old  age.  That  number  will  rise 
to  nearly  14  million  by  1998  and  increase  every  year  after  that.  In 
fact,  the  number  of  seniors  subject  to  the  tax  could  double  in  just 
a  few  years.  Under  current  law,  the  increased  revenues  would  go 
to  the  Old  Age  Survivors  and  Disability  Insurance  trust  fond  but 
the  Administration  proposed  to  put  the  increases  into  the  troubled 
Hospital  Insurance  trust  fund.  Instead  the  Committee  transferred 
the  extra  monies  into  the  general  revenue.  Those  revenues  would 
be  squandered  to  fund  the  rest  of  the  government  without  even  an 
lOU  to  the  social  security  trust  fund.  Social  security  beneficiaries 
will  also  bear,  perhaps  disproportionately,  the  impact  of  the  Clin- 
ton middle-income  energy  tax.  And,  as  if  the  hit  to  social  security 
beneficiaries  weren't  unfair  enough,  press  reports  suggest  that 
beneficiaries  could  see  significant  changes  to  medicare  as  part  of 
President  Clinton's  health  reform  proposals. 

Republicans  unanimously  supported  amendments  to  delete  the 
tax  increase  on  social  security  benefits  and  to  insure  that  all  in- 
come taxes  on  social  security  benefits  would,  at  the  very  least,  go 
to  the  social  security  trust  fund.  These  amendments  were  defeated 
on  a  straight  party-line  vote. 

Other  Bad  Ideas  to  Increase  Taxes 

The  Clinton  proposal,  as  adopted  by  the  Committee,  will  jeopard- 
ize many  thousands  of  jobs  in  the  restaurant  and  public  entertain- 
ment industries  by  reducing  the  deductibility  of  legitimate  business 
expenses  for  meals  and  entertainment  fi'om  80%  to  50%.  Repub- 
licans unanimously  supported  an  amendment  to  ameHorate  the  im- 
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pact  on  restaurants  by  providing  a  tax  credit  for  FICA  taxes  paid 
on  tips,  but  the  amendment  was  defeated  on  a  straight  party-Hne 
vote. 

The  Committee's  inclusion  of  President  Clinton's  proposal  to  re- 
duce the  limit  on  contributions  to  pension  plans  will  have  the  inevi- 
table impact  of  reducing  retirement  savings  for  Americans.  Many 
companies  are  likely  to  view  the  new  rules  as  creating  impediments 
to  continuing  existing  plans  or  starting  new  ones. 

We  are  also  alarmed  about  the  Committee's  decision  to  impose 
a  250%  tax  increase  on  commercial  navigation  using  our  inland  wa- 
terways. The  additional  $.50  a  gallon  fuel  tax  translates  into  a 
$2,500  a  day  increase  for  the  average  towing  vessel.  A  tax  of  this 
magnitude  will  surely  have  an  adverse  ripple  effect  on  agriculture 
and  other  industries  dependent  on  waterbome  transportation.  In 
our  opinion  this  is  an  example  of  economic  policy  nm  agroimd.  Re- 
publicans unanimously  supported  an  amendment  to  eliminate  the 
tax  increase  on  waterways  fuel,  but  were  defeated  on  a  straight 
party-line  vote. 

Our  enumeration  of  bad  ideas  for  tax  increases  contained  in  the 
Committee's  bill  is  not  exhaustive.  The  bill  contains  over  40  dif- 
ferent tax-increasing  changes. 

Expanded  Earned  Income  Tax  Credit  Entitlement 

Although  a  number  of  Republicans  support  the  concept  of  wage 
subsidies  through  the  tax  system  for  low-income  families  with  chil- 
dren, we  must  question  the  huge  increase  for  the  Earned  Income 
Tax  Credit  (EITC)  in  the  Administration's  proposal — ostensibly  to 
offset  the  impact  of  the  Clinton  energy  tax.  The  EITC  was  substan- 
tially increased  in  both  1986  and  1990.  And  yet  we  have  no  empiri- 
cal research  on  whether  these  multi-billion  dollar  increases  have 
actually  increased  either  work  effort  or  family  income. 

The  Human  Resources  Subcommittee  received  testimony  in  a 
hearing  last  month  that  the  credit  may  actually  have  a  work  reduc- 
tion effect  in  the  phaseout  range,  and  that  the  Administration  pro- 
posal may  boost  this  effect  by  expanding  the  phaseout  range.  Ac- 
cording to  the  witness,  a  labor  economist  at  the  American  Enter- 
prise Institute,  there  could  be  as  many  as  15  workers  in  the  phase- 
out  range  of  roughly  $17,000  to  $30,000  for  every  worker  in  the 
phasein  range  of  $0  to  $6,000. 

The  importance  of  considering  worker  response  in  the  phaseout 
range  is  demonstrated  by  a  recent  study  by  the  Congressional  Re- 
search Service  showing  that  marginal  tax  rates  in  the  phaseout 
range  reach  more  than  70  percent.  Virtually  confiscatory  tax  rates 
of  this  sort  could  cripple  work  incentive.  Thus,  the  Administration's 
proposal  could  have  the  ironic  effect  of  reducing  work  by  subsidiz- 
ing wages.  It  is  folly  to  spend  $28  billion  over  5  years  on  a  policy 
that  may  not  have  its  intended  effect,  especially  in  a  budget  sup- 
posedly focused  on  deficit  reduction. 

Endless  Complexity 

The  Clinton  package  adds  several  new  provisions  to  the  tax  code 
that  will  cause  no  end  of  frustration  to  taxpayers.  These  provisions 
I     are  hopelessly  complex,  both  in  theory  and  in  application. 

I 


67-988  0-93-27 


822 

For  example,  capital  gains  are  singled  out  for  an  enormous  com- 
plexity penalty.  A  whole  new  category  of  income  which  qualifies  as 
capital  gain  under  current  law  will  be  treated  as  ordinary  income. 
This  category  represents  income  from  ill-defined  "conversion" 
transactions.  While  the  statute  provides  a  list  of  some  "conversion" 
transactions,  the  most  important  point  is  that  it  lets  the  Treasury 
add  whatever  it  wants  to  add  later,  even  retroactively.  Seventy-five 
years  of  settled  tax  law  on  the  treatment  of  capital  asset  sales  will 
be  thrown  out  the  window.  As  a  concession  to  criticism  that  the 
provision  had  never  been  mentioned  by  the  Administration,  the 
Committee  moved  the  effective  date  to  April  30,  1993.  Shouldn't  a 
provision  this  complex  require  some  Congressional  hearings  before 
it  is  adopted? 

The  area  of  U.S.  taxation  of  international  operations,  already 
written  off  by  most  knowledgeable  persons  as  a  disaster,  would  be 
made  significantly  worse.  U.S.  corporations  will  be  shackled  with 
additional  burdens,  virtually  assuring  that  they  will  fall  behind  in 
international  competitiveness.  Income  of  foreign  subsidiaries 
earned  in  prior  years  and  not  repatriated  to  the  United  States  will, 
in  many  cases,  be  subject  to  immediate  taxation  in  what  can  only 
be  called  a  retroactive  tax  change.  Companies  which  have  made 
major  investments  in  U.S.  possessions  in  reliance  on  current  tax  i 
provisions  will  see  those  investments  become  economically  deci-  I 
mated.  Other  new  complexities  added  to  the  international  area  in- 
clude revenue-seeking  adjustments  to  the  foreign  tax  credit  rules 
for  oil  and  gas  and  shipping  income  and  changes  related  to  the  de- 
duction of  interest  on  borrowings  from  related  parties.  Despite  i 
overwhelming  concerns  expressed  by  hundreds  of  companies,  the 
Committee's  bill  provides  no  significant  amelioration  of  the  Admin- 
istration's proposals. 

Fortunately,  the  President  was  forced  to  withdraw  some  of  his 
proposals  to  complicate  the  tax  laws.  The  ill-conceived  investment 
tax  credit  which  required  over  35  statutory  pages,  would  have  gen- 
erated millions  of  dollars  in  accounting  costs,  and  would  have  re- 
sulted in  years  of  litigation,  all  for  dubious  benefits,  was  with- 
drawn after  everyone  but  the  President's  advisors  said  it  had  to  go. 
Over  the  objection  of  those  same  advisors,  the  President  removed 
his  proposal  to  punish  leading-edge  companies  which  receive  inter- 
national income  from  their  innovation  in  the  form  of  royalties. 

Ceding  Tax  Policy  TO  Treasury  Regulators 

In  the  first  100  days  of  the  Clinton  administration,  virtually  no 
regulatory  or  administrative  guidance  was  issued  by  the  Treasury, 
even  on  routine  tax  matters.  The  prognosis  for  the  next  several 
months  is  no  better.  Despite  this  problem  in  issuing  needed  guid- 
ance, the  Clinton  Treasury  has  sought  for  itself  a  breathtaking  role  ; 
in  providing  guidance  (and  in  many  cases  the  implementing  de- 
tails) for  the  Clinton  tax  proposals. 

In  the  middle-income  energy  tax,  the  Treasury  has  reserved  for 
itself  the  power  to  unilaterally  change  the  tax  rate  on  various  en- 
ergy products,  the  power  to  expand  or  contract  the  list  of  products 
subject  to  tax,  and  the  power  to  exempt  certain  taxpayers  from  the 
tax.  In  the  area  of  financial  transactions,  the  Treasury  seeks  the 
power  to  retroactively  recharacterize  certain  capital  gains  into  ordi- 
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nary  income  transactions,  and  to  recharacterize  certain  trans- 
actions as  "conduit"  transactions  where  such  characterization 
would  be  "appropriate  to  prevent  the  avoidance  of  any  tax."  About 
the  only  consolation  a  taxpayer  might  get  is  that  expenses  to  lobby 
the  Treasury  concerning  the  exercises  of  its  regulatory  powers 
would  remain  fully  deductible.  Expenses  to  lobby  the  Congress  to 
undo  the  mess  created  by  the  Clinton  Administration  would  be 
non-deductible! 

Human  Resources  Provisions 

The  Human  Resources  provisions  of  the  Committee  bill  raise 
taxes,  spend  too  much  money,  continue  the  Committee's  long-term 
agenda  of  infiltrating  the  federal  budget  with  more  and  more  enti- 
tlement programs,  and  pass  up  several  opportimities  to  improve 
government  services. 

We  applaud  and  strongly  support  the  half-dozen  Human  Re- 
sources provisions  that  produce  budget  savings.  Taken  together, 
these  provisions  save  more  than  $1.2  billion  over  5  years. 

But  the  majority  bill  also  increases  spending  in  more  than  20 
programs  and  creates  one  entirely  new  entitlement  program.  These 
spending  provisions  will  cost  almost  $1.9  billion  over  5  years.  When 
the  cuts  and  new  spending  are  combined,  they  increase  the  deficit 
by  about  $.7  billion  over  5  years.  So  to  cover  this  loss,  the  majority 
looked  into  the  Democrats'  bag  of  tricks  and  pulled  out  their  favor- 
ite weapon:  tax  increases. 

A  Needless  Increase  of  FUTA  Taxes 

This  instinctive  approach  by  the  majority  is  perfectly  illustrated 
by  their  decision,  made  with  advice  firom  the  Administration,  to  slip 
the  extension  of  the  Federal  Unemployment  (FUTA)  surtax  into 
their  package  the  night  before  it  was  first  marked-up.  Created 
originally  as  a  temporary  surtax  to  shore  up  unemployment  fund- 
ing shortfalls  in  the  1970s,  the  FUTA  surtax  has  achieved  perma- 
nent status  as  a  "temporary"  tax.  Now  the  majority  wants  to  ex- 
tend the  tax  again  because,  they  claim,  the  revenues  are  needed  to 
meet  future  shortfalls  in  the  unemployment  trust  fiinds.  Yet  the 
Administration's  own  estimates  show  that  the  unemplo3mient  trust 
funds,  without  any  tax  increases,  will  have  a  surplus  of  $13.5  bil- 
lion in  1997  and  $14.6  billion  in  1998 — ^the  two  years  for  which  the 
surtax  is  extended. 

There  is  no  justification  related  to  unemplojmaent  insurance  for 
extending  the  FUTA  tax  at  this  time.  The  only  clear  emplo5anent 
effect  of  the  tax  is  to  kill  jobs.  Why  then  is  this  tax  being  extended? 
The  answer  is  simple:  to  pay  for  new  Human  Resources  spending 
called  for  in  the  Committee  bill.  Thus,  the  minority's  amendment 
to  strike  the  tax  was  defeated  on  another  straight  party-line  vote. 

Creation  of  a  New  Entitlement  Program 

Most  budget  experts  agree  that  the  major  cause  of  rising  deficits 
is  the  unchecked  growth  of  entitlement  programs.  Nonetheless,  the 
Committee  bill  creates  yet  another  entitlement  program,  this  one 
for  child  welfare-^ — despite  the  fact  that  there  are  already  six  open- 
ended  entitlement  programs  devoted  to  child  welfare.  These  pro- 
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grams  have  been  among  the  most  rapidly  growing  in  the  entire  fed- 
eral budget.  Between  1981  and  1992,  spending  on  these  entitle- 
ments grew  from  $474  million  to  $2.5  billion,  an  increase  of  over 
400  percent.  Republicans  offered  an  amendment  to  allow  states 
more  flexibility  in  how  these  rapidly  growing  resources  are  used, 
thereby  reducing  or  eliminating  the  need  for  yet  another  entitle- 
ment, but  the  amendment  was  rejected  on  a  straight  party-line 
vote. 

The  Administration  claimed  that  its  support  of  this  new  entitle- 
ment program  demonstrates  its  commitment  to  good  government 
because  the  program  will  lapse  after  5  years  unless  reauthorized 
by  the  Congress.  What  they  do  not  point  out  is  that  imder  the 
terms  of  the  Budget  Act  of  1990,  funding  for  the  program  in  the 
years  sifter  1998  will  be  assumed  in  the  CBO  baseline.  Thus,  Con- 
gress will  be  able  to  renew  the  program  in  1998  without  the  need 
to  pay  for  its  spending.  This  is  precisely  the  type  of  budgeting  that 
has  contributed  to  our  current  deficit  mess. 

Failure  to  Reform  Social  Programs 

In  addition  to  honoring  its  tax  and  spend  tradition,  the  majority 
resisted  several  opportunities  to  improve  the  way  government  serv- 
ices are  delivered  to  citizens.  The  Administration's  approach  to  im- 
munizing children  against  childhood  disease  is  a  clear  example.  De- 
spite good  evidence  that  the  availability  of  free  vaccines  does  not 
significantly  improve  immimization  rates,  the  President  proposed 
buying  vaccines  for  all  Medicaid  and  iminsured  children — at  a  cost 
of  over  $2  billion  for  5  years. 

To  complement  this  program,  Republicans  offered  an  amendment 
that  would  require  parents  on  welfare  to  get  their  children  immu- 
nized. The  amendment  would  have  given  the  states  the  option  of 
using  financial  rewards  or  penalties  to  encourage  parents  to  immu- 
nize their  children.  This  amendment  fit  the  President's  call  for 
"reinventing^'  government  by  providing  states  with  both  the  funds 
and  the  flexibility  to  achieve  an  important  social  goal.  Nonetheless, 
the  majority  rejected  the  amendment  on  another  straight  party-line 
vote. 

They  also  opposed  putting  additional  work  incentives  in  the  Aid 
to  Families  with  Dependent  Children  (AFDC)  program.  Repub- 
licans proposed  allowing  AFDC  recipients  who  start  a  small  busi- 
ness to  accumulate  a  higher  level  of  assets  in  these  businesses  be- 
fore they  lose  AFDC  eligibility.  These  small  businesses  have  proven 
to  be  an  effective  method  for  helping  AFDC  recipients,  many  of 
them  women,  get  off  welfare  by  starting  small  businesses.  Expand- 
ing the  asset  limit  would  allow  these  enterprising  mothers  to  create 
their  own  safety  net  by  building  equity  in  the  fledgling  business 
while  they  are  still  receiving  AFDC  benefits.  The  majority  sup- 
ported this  program  in  subcommittee,  but  then  changed  their  posi- 
tion to  one  of  "let's  wait  for  the  President's  welfare  reform  bill"  in 
full  committee. 

The  majority  also  felt  the  need  to  protect  state  bureaucracies 
from  helping  unemployed  citizens  avoid  imexpected  tax  bills.  Under 
current  law,  unemployment  benefits  are  subject  to  federal  income 
tax  but  not  withholding.  Responding  to  the  concerns  of  unemployed 
citizens  that  found  themselves  liable  for  federal  taxes  at  precisely 
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the  time  they  could  least  afford  them,  Republicans  offered  an 
amendment  to  require  states  to  withhold  income  taxes  from  unem- 
ployment benefits  if  requested  to  do  so  by  the  taxpayer.  The  major- 
ity response  was  that  this  amendment  was  designed  to  help  "the 
rich"  since  only  people  with  other  income  besides  unemplojnnent 
benefits  would  wind  up  paying  taxes  at  the  end  of  the  year.  Appar- 
ently, the  majoritj^s  definition  of  rich  now  includes  married  couples 
with  an  xmemployed  spouse.  In  any  case,  this  straightforward 
means  of  improving  government  services  was  rejected. 

HEALTH  CARE  PROVISIONS 

Medicare  Payment  Freeze 

The  health  care  provisions  of  the  Committee  bill  essentially  con- 
^sist  of  a  two-year  freeze  on  Medicare  provider  pajonents.  This 
"  freeze  was  concocted  as  an  "eas/'  method  for  meeting  the  arbitrary 
spending  reduction  target.  The  harmful  effects  of  the  freeze  were 
ignored,  as  was  the  need  to  make  meaningful  policy  changes  in  the 
Medicare  program.  The  Republican  members  offered  several 
amendments  designed  to  improve  Medicare's  Health  Maintenance 
Organizations  and  Preferred  Provider  Organizations  program.  Un- 
fortunately, these  amendments  were  defeated  on  a  party-line  vote. 

The  freeze  is  a  poor  proposal  which  disproportionately  reduces 
reimbursement  to  hospitals — the  savings  from  hospitals  make  up 
$28  billion  of  the  $48  billion  target — and  will  especially  hurt  rural. 
Medicare-dependent  hospitals.  During  the  markup  we  offered  an 
amendment  that  provided  relief  for  urban  and  rural  hospitals  with 
exceptionally  high  Medicare  utilization.  Again,  this  was  defeated  on 
a  party-line  vote.  Neither  the  Committee  nor  the  Health  Sub- 
committee held  hearings  on  the  freeze  proposal,  nor  was  the  freeze 
recommended  by  the  Physician  Payment  Review  Commission  or  the 
Prospective  Pa5anent  Assessment  Commission.  Once  again,  arbi- 
trarily ratcheting  down  payments  to  providers  is  bad  policy,  and  we 
strongly  oppose  the  freeze  proposal. 

Physician  Self-Referral  Ban 

The  health  care  provisions  are  made  worse  by  the  ill-conceived 
expansion  of  the  physician  ownership  and  referrsJ  ban.  The  current 
ban  on  Medicare  reimbursement  for  clinical  lab  referrals  by  physi- 
cians who  hold  an  interest  in  the  lab  has  proven  so  difficult  to  im- 
plement that  the  Health  Care  Financing  Administration  has  yet  to 
publish  final  regulations,  nearly  four  years  after  the  ban  was  legis- 
lated. Now,  based  upon  anecdotal  evidence  and  the  extrapolation  of 
limited  studies,  the  Committee  has  added  an  additional  fourteen 
specific  services  to  the  ban,  none  of  which  have  been  empirically  or 
even  casually  linked  to  an  ownership/self-referral  problem. 

Furthermore,  the  bill  expands  the  current  prohibition  to  payors 
outside  of  the  Medicare  program  and  well  outside  the  Committee's 
jurisdiction.  The  Committee  has  not  fully  considered  the  effects  the 
expanded,  all-payor  ban  will  have  on  physicians,  the  availability 
and  quality  of  these  services,  or  the  impact  on  those  Americans 
who  use  the  hsted  services.  It  is  certain  that  the  ban  will  impede 
the  growth  of  efficient  provider  networks  and  stifle  the  cooperative 
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spirit  among  providers  which  is  necessary  to  ensure  that  all  Ameri- 
cans have  access  to  quality,  affordable  health  care.  Republican 
members  offered  an  amendment  that  provided  the  needed  improve- 
ments to  existing  law  and  avoided  the  needless  expansion  of  the 
ban  to  areas  well  outside  the  Medicare  program.  But  the  amend- 
ment was  rejected  on  a  party-line  vote. 

We  believe  that  in  an  attempt  to  address  the  problem  of 
overutilization,  the  Committee  has  greatly  expanded  the  physician 
self-referral  ban.  This  misguided  "solution"  will  almost  certainly  re- 
quire untold  hours  of  work  on  the  part  of  the  Committee  in  the  fu- 
ture to  resolve  the  problems  the  ban  expansion  will  create. 

New  Childhood  Immunization  Program 

Of  additional  concern  is  the  more  than  $2  bilhon  revenue  loss  as- 
sociated with  the  President's  childhood  immunization  initiative. 
The  Committee  established  a  trust  fund  in  the  revenue  section  of 
the  bill  to  finance  a  relatively  unfocused  and  poorly  thought  out 
childhood  public  health  activity. 

While  the  Committee  has  held  no  hearings  on  this  issue,  nor  had 
any  hand  in  drafting  or  designing  the  proposal,  it  has  been  asked 
to  bear  the  costs.  Wnile  the  majority  claims  to  be  Amding  the  im- 
munization plan  through  taxes,  oddly  enough  the  Medicare  cuts  in 
the  bill  are  $2.1  billion  greater  than  originally  requested,  raising 
the  question  of  whether  Medicare  beneficiaries  and  providers  are 
really  covering  the  program's  costs. 
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IN  CONCLUSION 

President  Clinton's  approach  to  economic  policy  and  deficit  reduc- 
tion raises  over  four  dollars  in  new  taxes  for  every  dollar  in  spend- 
ing cuts.  What  is  particularly  troublesome  is  that  the  tax  increases 
are  real  and  take  effect  immediately — in  many  cases  retroactively 
to  January  1st  of  this  year — but  no  net  spending  cuts  whatsoever 
will  occur  in  the  first  two  years.  Past  experience  tells  us  that 
spending  cuts  promised  in  the  future  simply  will  not  happen. 

The  American  people  are  clear  in  their  message.  Cut  spending 
first.  President  Clinton  wants  to  tax  people  first,  and  this  product 
of  the  Ways  and  Means  Committee's  majority  helps  him  do  just 
that. 

The  American  people  are  not  taxed  too  little.  The  government 
spends  too  much.  That  is  why  we  have  a  huge  budget  deficit — and 
why  Republicans  will  continue  to  press  for  deficit  reduction 
through  specific  spending  cuts,  not  tax  increases. 

Bill  Archer.  ' 
Phil  Crane. 
Bill  Thomas. 
E.  Clay  Shaw,  Jr. 
Don  SuNDQuiST. 
Nancy  L.  Johnson. 
Jim  Bunning. 
Fred  Grandy. 
Amo  Houghton. 
Wally  Herger. 
Jim  McCrery. 
Mel  Hancock. 
Rick  Santorum. 
Dave  Camp. 


DISSENTING  VIEWS  SUBMITTED  BY  MRS.  KENNELLY 

I  wovild  like  to  express  my  concern  regarding  Part  3,  section  5111 
of  the  Energy  and  Commerce  Committee's  Medicaid  reconciliation 
provisions.  This  provision  would  prohibit  states  from  implementing 
public/private  long  term  care  partnerships  programs  such  as  the 
one  which  is  ongoing  in  my  home  state  of  Connecticut,  as  well  as 
in  California,  Indiana,  and  New  York  imder  the  auspices  of  the 
Robert  Wood  Johnson  Foundation.  The  policies  sold  \mder  these 
programs  must  meet  rigid  consumer  standards,  and  in  addition  to 
asset  protection  offer  home  care  benefits  and  nursing  home  cov- 
erage. 

The  partnership  programs  have  received  National  attention  and 
are  being  used  as  models  for  other  states.  Seven  other  states  have 
passed  legislation  to  implement  similar  programs  and  10  other 
states  have  legislation  pending.  Section  5111  would  prevent  these 
states  from  moving  forward  with  these  programs;  denying  them  a 
feasible  option  that  can  help  stem  the  rapidly  growing  expenditures 
which  result  fi-om  the  Medicaid  expenditures  related  to  long  term 
care. 

These  programs  are  a  public/private  alliance  between  state  gov- 
ernment and  private  insurance  which  enables  individuals  to  take 
some  responsibility  for  their  own  long  term  care  needs.  They  are 
designed  to  allow  people  to  buy  some  private  insurance  and  to  then 
protect  a  certain  amoimt  of  assets  once  the  insurance  benefits  have 
been  used  and  still  qualify  for  Medicaid.  It  is  important  to  note 
that  these  programs  do  not  create  a  loopholes  for  wealthy  individ- 
uals to  qualify  for  Medicaid.  These  partnerships  are  intended  to 
provide  a  means  for  individuals  with  moderate  means  and  mod- 
erate assets  to  take  financial  responsibility  for  their  long  term  care 
needs  while  eliminating  the  concern  that  a  long  term  illness  would 
leave  them  completely  impoverished. 

Long  term  care  partnerships  also  provide  people  with  an  alter- 
native from  transferring  or  protecting  assets,  known  as  "estate 
planning".  Estate  planning  enables  individuals  to  become  eligible 
for  Medicaid  by  bypassing  the  statutory  requirements  to  "spend 
down"  to  a  certain  level  of  assets  before  legitimately  becoming  eligi- 
ble for  Medicaid  long  term  coverage.  This  is  a  loophole  for  the 
wealthy  which  must  be  addressed. 

As  we  consider  health  care  reform,  a  major  issue  is  how  to  pro- 
vide for  people  who  need  long  term  care.  The  Long  Term  Care  part- 
nership is  a  possible  approach  to  address  the  long  term  care  financ- 
ing crisis.  This  is  an  issue  that  has  been  given  consideration  by  the 
Administration's  Health  Care  Task  force,  and  it  would  be  unwise 
to  stifle  these  programs  when  they  could  be  a  valuable  means  of 
cost  control  for  Medicaid. 

Barbara  B.  Kennelly. 
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DISSENTING  VIEWS  OF  REPRESENTATIVE  BILL  ORTON 


Following  twelve  years  of  budget  policies  that  have  more  than 
quadrupled  the  national  debt,  Congress  and  the  President  are  now 
confronted  with  the  formidable  task  of  enacting  the  biggest  deficit 
cuts  in  history  in  a  way  that  is  fair  to  all  Americans. 

Under  President  Clinton's  leadership,  this  budget  reconciliation 
bill  takes  some  steps  in  the  right  direction.  In  general,  I  support 
the  program.  It  starts  an  absolute  freeze  in  discretionary  spending. 
It  makes  some  real  cuts  in  spending  programs.  It  requires  the  gov- 
ernment to  be  reimbursed  for  some  services.  It  tightens  up  the  ad- 
ministration of  certain  programs,  such  as  third  party  collections  for 
Medicaid  recipients.  It  closes  some  loopholes,  such  as  physician  re- 
ferrals. And  it  raises  significant  amounts  of  additional  revenues 
from  wealthy  taxpayers. 

Other  features  of  this  bill,  however,  render  it  so  ineffective  and 
unfair  that  it  cannot  gain  my  support  without  significant  revision. 
To  illustrate,  one  must  look  at  what  effective  deficit  reduction  en- 
tails. 

In  my  view,  no  deficit  reduction  effort  can  succeed  imless  it: 

(1)  Freezes  discretionary  spending.  Congress  must  at  least  get  a 
handle  on  the  spending  over  which  it  has  some  control.  Otherwise, 
there  is  little  hope  for  controlling  other  parts  of  the  budget.  Nor 
can  Congress  hope  to  gain  support  for  any  new  taxes  to  finance  def- 
icit reduction  if  it  cannot  spend  the  taxpayers'  money  wisely. 

(2)  Places  limits  on  the  uncontrolled  growth  of  mandatory  spend- 
ing. This  is  the  spending  that  goes  toward  entitlement  programs 
and  obligatory  items  such  as  interest  on  the  public  debt.  It  is  the 
largest  and  fastest  growing  part  of  the  budget.  Over  the  past 
twelve  years,  mandatory  spending  has  consistently  exceeded  the 
government  forecasts  upon  which  budget  planning  is  based.  It 
would  be  impossible  to  reduce  the  deficit,  or  even  plan  to  reduce 
the  deficit,  without  tighter  controls  on  mandatory  spending,  includ- 
ing measures  to  bring  spending  down  to  the  levels  of  the  forecasts. 

(3)  Raises  taxes,  if  taxes  are  necessary  at  all,  in  ways  that  do  not 
impair  specific  areas  of  the  country  or  specific  industry  sectors.  In- 
dustry-specific taxes  are  not  only  unfair,  but  given  the  magnitude 
of  the  deficit  they  are  likely  to  be  too  large  to  merit  political  or 
common  sense  support.  Tax  increases  on  the  middle  class  should  be 
the  last  resort  and  only  after  spending  cuts  are  in  place. 

(4)  Provides  a  reliable  enforcement  mechanism.  Again,  politics 
and  common  sense  suggest  that  any  plan  requiring  substantial  sac- 
rifices from  the  American  people  meet  the  expectations  we  have  of 
it.  This  can  be  assured  only  if  we  have  in  place  the  enforcement 
mechanisms  to  bring  spending  back  into  line  when  it  runs  ahead 
of  the  forecasts. 

How  does  the  current  bill  measure  up? 
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DISCRETIONARY  SPENDING 

I  applaud  the  successful  efforts  of  the  Budget  Committee  in  its 
resolution  for  fiscal  year  1994  to  freeze  discretionary  spending. 
Such  a  move  is  a  first  in  budget  planning  and  sets  a  helpful  prece- 
dent for  making  future  budget  choices. 

This  bill,  however,  contains  no  controls  on  mandatory  spending. 
Nor  does  it  raise  taxes  in  an  equitable  manner.  Finally,  it  contains 
insufficient  enforcement  to  assure  Americans  that  the  ambitious 
budget  targets  will  be  met. 

MANDATORY  SPENDING 

A  quick  look  at  the  numbers  shows  how  important  this  sector  is. 
It  already  consumes  more  than  one  half  of  the  totals.  It  is  growing 
both  in  absolute  terms  and  as  a  percentage  of  the  budget.  And  yet 
we  seem  helpless  to  bring  it  under  control. 

Medicare  and  Medicaid  provide  dramatic  examples  of  why  we 
must  act.  At  the  time  of  the  1990  Budget  Agreement  the  Congres- 
sional Budget  Office  forecast  Medicare  and  Medicaid  outlays  for  the 
following  five  years,  1991  through  1995.  Last  March,  only  two  and 
one  half  years  later,  CBO  looked  at  the  record  for  1991  and  1992, 
and  revised  its  forecasts  for  the  out-years.  It  found  Medicare  and 
Medicaid  spending  alone  to  exceed  the  original  forecasts  by  a  total 
of  $155  billion.  Lest  some  argue  that  forecasts  are  inherently  risky 
because  of  changes  in  economic  conditions,  the  same  CBO  figures 
show  that  economic  conditions  are  not  the  cause  of  the  $155  billion 
gap;  such  conditions  alone  actually  made  the  figure  smaller.  The 
real  culprit  is  our  inability  to  impose  reasonable  curbs  on  the  sys- 
tem. This  is  precisely  the  kind  of  spending  that  needs  to  be  brought 
under  control. 

This  much,  then,  is  patently  clear:  a  budget  plan  that  leaves 
mandatory  spending  open-ended  is  no  budget  plan  at  all.  It  is  sim- 
ply a  set  of  numbers  with  no  other  basis  to  go  on  than  wishful 
thinking. 

This  bill  contains  approximately  $97  billion  in  mandatory  spend- 
ing cuts  over  five  years.  This  is  a  good  start,  but  if  $155  billion  is 
closer  to  the  measure  of  our  shortcomings,  this  good  start  is  not 
enough.  I  support  efforts  to  enact  controls  to  bring  such  spending 
down  to  the  planned  level  or  to  make  corresponding  cuts  elsewhere. 

TAX  CHANGES 

The  tax  portion  of  this  bill  presents  additional  problems.  I  regret 
that  the  President  chose  an  energy  tax  to  be  the  second  largest  rev- 
enue producer  in  the  tax  package.  Simply  calling  the  BTU  tax 
broad-based  does  not  make  it  so.  Such  a  tax  places  an  unfair  bur- 
den on  large  energy  consuming  states  such  as  the  New  England 
states,  and  large  energy  producing  ones  such  my  own  state  of  Utah. 

In  my  view,  the  energy  tax  is  unnecessary.  Dropping  the  tax 
could  be  financed  through  cutbacks  in  measures  designed  to  help 
low  income  persons  pay  their  share  of  the  energy  tax,  plus  modest 
cutbacks  in  other  programs.  Spending  cuts  like  these  must  come 
before  tax  increases.  If,  after  feeling  the  effects  of  spending  cuts, 
Americans  want  to  raise  taxes  to  solve  the  deficit  problems,  then 
tax  hikes  will  be  easier  to  enact— and  fairer,  too. 
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BUDGET  ENFORCEMENT 

The  reconciliation  bill  misses  an  excellent  opportunity  to  combine 
budget  cutbacks  with  budget  enforcement.  Many  of  the  proposals 
for  changes  in  budget  rules  would  go  a  long  way  toward  gaining 
control  of  the  budget  numbers.  Entitlement  caps,  discretionary 
spending  caps  and  a  deficit  reduction  trust  fund  all  represent  im- 
provements over  the  present  system:  a  system  that  forces  us  to 
lurch  from  one  crisis  to  another,  leaving  the  American  taxpayer 
shortchanged. 

In  sum,  this  bill  is  a  modest  start  where  a  hard-charging  one  is 
needed.  Without  controls  on  mandatory  spending  this  bill  will  get 
us  little  closer  to  a  balanced  budget  than  where  we  are  today.  With 
a  large  BTU  tax  that  hits  the  country  unevenly,  the  bill  will  penal- 
ize some  Americans  just  because  they  happen  to  live  in  certain 
parts  of  the  country.  And  without  a  reliable  enforcement  mecha- 
nism, the  optimistic  expectations  of  budget  planners  could  evapo- 
rate in  the  harsh  glare  of  reality. 

William  H.  Orton. 


ADDITIONAL  VIEWS  TO  THE  OMNIBUS  BUDGET 
RECONCILIATION  ACT  OF  1993 

Through  we  acknowledge  the  Herculean  effort  of  the  authorizing 
committees  in  bringing  the  required  savings  to  the  table  in  such  a 
short  time  period,  we  are  concerned  that  in  this  process  we  have 
quickly  passed  over  some  major  policy  decisions  which  deserved 
more  serious  debate.  One  important  example  of  this  problem  is  the 
case  of  direct  lending  in  the  student  loan  program. 

Within  this  reconciliation  bill  is  language  which  will,  over  the 
next  five  years,  disassemble  an  existing  public/private  partner- 
ship— ^the  guaranteed  student  loan  program — and  replace  it  with  a 
direct  government  lending  program.  In  the  process,  we  will  in- 
crease our  national  debt  by  over  $50  billion,  add  serious  financial 
oversight  responsibilities  to  an  already  overburdened  Department 
of  Education,  expand  the  federal  bureaucracy,  and  come  to  expect 
(and  coxmt  on)  estimated  savings  which  many  critics  allege  may 
never  appear. 

The  question  of  direct  lending  was  given  full  and  serious  consid- 
eration by  the  House  Education  and  Labor  Committee  last  session 
as  part  of  the  reauthorization  of  the  Higher  Education  Act.  The  de- 
cision of  the  House  at  that  time  was  to  set  up  a  direct  lending  pilot 
program,  giving  the  Congress  and  the  education  commimity  a 
chance  to  observe  the  strengths  and  weaknesses  of  the  direct  lend- 
ing concept. 

Many  of  us  believe  that  waiting  for  the  results  of  this  pilot  pro- 
gram is  still  the  wisest  course  to  follow  in  the  near  term.  The  fact 
is  that  there  are  alternative  ways  to  find  the  required  savings,  spe- 
cifically by  squeezing  out  excess  profits  fi'om  the  existing  system. 
Following  this  path  would  provide  immediate  savings,  would  pro- 
tect us  from  further  growth  in  the  federal  bureaucracy,  and  would 
ensure  that  students  continue  to  receive  the  loan  funds  they  need 
when  they  need  them.  We  are  disappointed  that  the  structure  we 
have  created  in  the  House  did  not  allow  us  the  opportunity  to  give 
this  option  more  serious  consideration. 

Bart  Gordon. 
Anthony  Beilenson. 
William  H.  Orton. 
Charlie  Stenholm. 
Louise  Slaughter. 
^  Harry  Johnston. 

EarlPomeroy. 
Jerry  F.  Costello. 
GlenBrowder. 
Mike  Parker. 
John  R.  Kasich. 
Alex  McMillan. 
^        Jim  Kolbe. 
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Olympia  Snowe 
Wally  Herger. 
Lamar  Smith. 
Chris  Cox. 
Wayne  Allard. 
Dave  Hobson. 
Dan  Miller. 
Rick  A.  Lazio. 
Bob  Franks. 
Bob  Inglis. 
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ADDITIONAL  VIEWS  SUBMITTED  BY  REPRESENTATIVE 
JERRY  F.  COSTELLO 

I  strongly  support  efforts  to  bring  our  fiscal  problems  under  con- 
trol, as  intended  by  several  provisions  in  the  Omnibus  Budget  Rec- 
onciliation Act.  I  also  support  the  President's  call  to  change  and  ap- 
plaud the  action  he  has  taken  in  an  attempt  to  enact  a  $500  billion 
deficit  reduction  plan  that  is  balanced  between  spending  cuts  and 
revenue  increases  to  make  critical  investments  in  our  economy.  The 
reconciliation  bill  requires  savings  in  every  major  entitlement  pro- 
gram and  raises  significant  revenues,  75  percent  of  which  come 
from  the  6  percent  of  taxpayers  with  more  than  $100,000  of  in- 
come. 

However,  what  I  continue  to  hear  from  my  constituents,  is  that 
more  spending  cuts  are  needed.  I  also  hear  that  people  are  willing 
to  pay  more,  but  the  sacrifice  should  be  equally  distributed.  Those 
who  can  afford  to  pay  more  should  help  shoulder  the  burden  of 
bringing  our  fiscal  house  in  order.  We  cannot  let  our  children  and 
grandchildren  inherit  the  consequences  of  years  of  fiscal  irrespon- 
sibility. 

Under  House  rules,  no  amendments  are  allowed  in  the  Budget 
Committee  to  make  substantial  changes  to  the  reconciliation  bill. 
However,  additional  options  for  savings  and  revenue  need  to  be  ad- 
dressed. 

According  to  CBO  estimates,  an  additional  $17.5  billion  in  sav- 
ings could  be  achieved  by  increasing  the  basic  premium  for  physi- 
cian services  under  Medicare  for  wealthy  seniors.  Granted  the  op- 
portunity, I  would  have  offered  an  amendment  to  increase  Medi- 
care premiums  for  the  wealthy  to  offset  the  elimination  of  the  in- 
land waterways  tax  and  reduce  the  rate  of  the  energy  tax.  The  50 
cent  barge  tax,  while  infinitely  better  than  the  one  dollar  tax  pro- 
posed by  the  President,  may  still  have  dire  consequences  to  the  Illi- 
nois agriculture  and  coal  industry,  and  other  industries  that  use  or 
operate  barge  transportation. 

Further,  my  proposal  would  have  applied  the  $17  billion  in  sav- 
ings from  the  Medicare  proposal  to  reduce  proportionately  the  rates 
of  energy  incurred  from  the  Btu  tax.  This  would  cut  nearly  V4  off 
the  base  rate  at  which  energy  is  taxed.  An  increase  in  Medicare 
premiums  is  a  fair  way  to  cut  entitlements  to  reduce  spending  by 
putting  the  burden  on  the  wealthy  while  easing  the  tax  burden 
caused  by  the  energy  tax  on  middle-income  Americans. 

While  I  believe  that  this  reconciliation  bill  is  a  step  in  the  right 
direction,  I  remain  convinced  that  further  acted  is  needed  to  keep 
our  commitment  to  the  people. 

Jerry  F.  CosTELLO. 
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SEPARATE  VIEWS  OF  MR.  ALLARD  INCORPORATING  THE 
MINORITY  VIEWS  OF  ALL  OF  THE  REPUBLICAN  MEMBERS 
OF  THE  COMMITTEE  ON  AGRICULTURE— TITLE  I 

My  Separate  Views  on  the  Omnibus  Budget  Reconciliation  Act  of 
1993  relate  to  title  I  and  are  more  specifically  set  forth  in  the  Mi- 
nority Views  of  the  Republican  Members  of  the  Committee  on  Ajgri- 
culture  that  are  incorporated  herein  as  set  forth  in  the  following. 

Wayne  Allard. 
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MINORITY  VIEWS  ON  TITLE  I  OF  THE  OMNIBUS  BUDGET 
RECONCILIATION  ACT  OF  1993 

The  final  reconciliation  package  passed  by  the  Committee  on  Ag- 
riculture cuts  $2.95  billion  from  the  USD  A  Budget  jeopardizing 
farm  income  over  the  next  five  years.  This  contribution  to  deficit 
reduction  is  on  top  of  the  $57  bUlion  in  cuts  surrendered  by  agri- 
cult\u*e  over  the  past  decade. 

At  the  same  time,  following  the  President's  budget  blue  print,  the 
Agriculture  Committee  action  increases  spending  on  food  stamps  by 
$7.3  billion  over  the  same  five-year  period.  This  increase  comes  de- 
spite an  0MB  spending  baseline  that  projects  food  stamp  spending 
increasing  from  $25  billion  to  $28  billion  by  1998.  Baseline  esti- 
mates include  provision  for  cost  of  living  increases  and  newly  eligi- 
ble recipients.  If  the  $7.3  bilUon  increase  was  eliminated,  not  a  sin- 
gle person  now  eligible  or  expected  to  become  eligible  would  lose  a 
single  dollar  in  food  stamp  benefits.  This  is  simply  an  expansion  of 
the  program,  supposedly  to  offset  the  effect  of  the  BTU  tax. 

The  Agriculture  Committee,  voting  on  party  lines,  defeated 
amendments  to  block  the  food  stamp  increase  and  to  eliminate  the 
need  for  cuts  to  farmers  by  offsetting  them  against  food  staimp  in- 
creases. 

Nearly  $2  billion  of  the  farm  program  cuts  comes  from  reducing 
the  number  of  acres  on  which  a  fairmer  can  receive  deficiency  pay- 
ments by  5  percent  beginning  in  1994.  This  increase  in  the  so- 
called  "unpaid  flex"  acres  would  be  added  to  the  15  percent  unpaid 
acres  instituted  to  make  savings  in  1990.  In  addition  to  the  20  per- 
cent impaid  flex,  farmers  will  be  required  to  set-aside  acres  from 
production  to  qualify  for  entry  into  the  farm  programs.  In  1994,  for 
example,  com  will  have  a  set-aside  of  10  percent  plus  a  further  20 
percent  of  unsupported  acres.  For  wheat  there  will  be  a  5  percent 
set-aside  plus  the  20  percent  unpaid  flex  acres. 

The  cuts  adopted  by  the  Agriculture  Committee  will  be  crippling 
to  a  farm  economy  that  is  already  suffering  from  weak  grain  and 
commodity  prices,  but  the  devastation  of  agriculture  does  not  end 
there.  Among  the  $240  billion  in  net  additional  taxes  contained  in 
the  reconciliation  bill  are  two  taxes  that  will  destroy  the  economic 
base  of  thousands  of  farms;  the  increase  in  the  inland  waterways 
fuel  tax  and  the  BTU  energy  tax. 

The  Ways  £uid  Means  Committee  announced  a  major  concession 
to  barge  users  [40%  of  all  grain  moves  by  barge]  by  cutting  the  pro- 
posed increase  in  half.  While  this  may  sound  like  progress,  it  still 
means  that  there  will  be  a  250%  increase  in  the  tax  on  barge  fuel. 
This  increase  will  subtract  five  cents  from  the  bushel-price  for  a 
farmer  who  ships  his  grain  down  the  Mississippi  River.  A  medium- 
size  com  farmer  in  nimois  who  ships  half  his  crop  for  export  could 
expect  to  lose  $2,000  from  the  price  of  his  com. 
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The  President's  BTU  tax  is  the  really  big  hit  on  farmers,  and 
!|  again  the  House  Ways  and  Means  Committee  claims  to  have  given 
an  "exemption"  to  agriculture.  In  fact,  the  "exemption"  is  only  a 
shght  reduction  of  an  unfair  and  disproportionate  tax.  Energy  is 
the  basis  of  all  production  and  is  used  to  increase  efficiencies  and 
reduce  manpower  needs.  Nowhere  has  this  been  more  true  than  in 
agriculture,  perhaps  the  most  productive  sector  of  our  economy. 
The  BTU  tax  will  be  levied  on  all  the  gasoline,  diesel,  natural  gas 
and  electrical  energy  used  by  farmers. 

In  the  proposed  BTU  tax  petroleum-based  energy  will  be  taxed 
at  a  higher  penalty  rate.  The  Ways  and  Means  Committee  amend- 
ed the  President's  plan  to  allow  farmers  to  pay  gasoline  and  diesel 
BTU  assessments  at  the  lower  non-petroleum  rate  for  on-farm 
uses.  How  useful  is  this  "exemption"  for  farmers?  In  the  aggregate 
j  they  will  still  pay  $600  to  $1  billion  annually  in  BTU  taxes.  Indi- 
vidual taxes  will  vary  according  to  region,  size  and  specific  crop, 
but  farmers  can  expect  to  pay  from  $1,000  to  $4,000  each  year  in 
additional  taxes  attributable  to  the  BTU  tax.  To  offset  the  revenue 
loss  from  granting  this  minor  relief  to  farmers,  the  much  acclaimed 
exemption  of  ethanol  from  the  BTU  tax  was  stricken,  denjdng  this 
farm-based  fuel  a  greater  opportunity  to  crack  the  vehicle  fuels 
market. 

The  absurd  nature  of  the  BTU  tax  is  illustrated  by  the  con- 
voluted budget  structure  of  the  proposal.  The  BTU  tax  is  expected 
to  bring  in  $70.5  billion  over  five  years.  However,  in  order  to  offset 
the  burden  of  this  energy  tax  on  the  poor,  spending  was  increased 
in  several  federal  programs:  $7.3  billion  in  food  stamps,  $28.3  bil- 
lion for  the  Earned  Income  Tax  Credit,  $4  billion  for  low  income 
energy  assistance. 

As  a  result  the  government  will  have  to  spend  nearly  $40  billion 
to  offset  the  harm  done  by  the  $70  billion  in  new  taxes,  while  im- 
posing an  imfair  and  imequal  burden  on  energy  intensive  indus- 
tries like  agriculture.  First,  Congress  creates  the  BTU  tax,  then  its 
effects  are  offset  with  major  spending  increases  like  food  stamps; 
and  then  farmers  are  asked  to  pay  for  the  increased  food  stamps 
by  cutting  their  programs.  Farmers  get  it  coming  and  going. 

Farmers  have  indicated  their  willingness  to  make  contributions 
to  reducing  the  deficit.  Indeed,  they  have  repeatedly  done  so  over 
the  last  decade.  But  it  is  fundamentally  \mfair  to  ask  them  to  make 
another  major  sacrifice  for  a  plan  that  will  raise  $3.23  in  taxes  for 
each  $1  cut  in  spending  with  the  net  result  after  5  years  of  eco- 
nomic pain  very  little  progress  on  the  deficit.  Nor  is  it  fair  that 
their  programs  be  cut  to  the  bone  while  the  Clinton  Administration 
and  the  Democrats  insist  on  major  increases  in  spending  for  their 
favored  programs. 

The  Committee  on  Agriculture  Has  a  Record  It  Can  Be  Proud 
OF  ON  THE  Food  Stamp  Program 

Over  the  past  several  years  the  Agriculture  Committee  has  re- 
ported numerous  bills,  that  were  enacted  into  law,  expanding  the 
food  stamp  program  and  other  nutrition  programs  imder  the  Agri- 
culture Committee's  jurisdiction.  In  the  100th  Congress,  there  were 
7  bills;  in  the  101st  Congress,  there  were  4  bills,  including  the  1990 
Farm  Bill;  and  in  the  102nd  Congress,  there  were  4  bills. 
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Since  the  inception  of  the  food  stamp  program,  with  pilot  projects 
in  1961,  total  food  stamp  spending  has  reached  $220  billion. 

In  1983,  ten  years  ago,  food  stamp  spending  totalled  $12.7  bil- 
lion. In  1993,  it  is  expected  food  stamp  spending  will  total  $25  bil- 
lion— doubUng  the  federal  funds  spent  on  the  program.  Since  1983, 
$175  billion  has  been  spent  on  the  food  stamp  program. 

The  food  stamp  program  is  designed  to  automatically  expand  to 
meet  the  food  needs  of  poor  families — ^without  any  additional  legis- 
lation. People  with  incomes  below  130%  of  the  poverty  line  are  gen- 
erally eligible  for  food  benefits.  Food  stamp  benefits  are  indexed 
each  year  to  account  for  the  cost  of  food  inflation.  Therefore  in- 
creases in  participation  are  accommodated  within  the  current  pro- 
gram. 

In  1981  and  1982  the  rate  of  growth  of  the  food  stamp  program 
was  slowed  down.  However,  according  to  a  study  prepared  by  the 
Urban  Institute  in  May  1986,  the  average  number  of  food  stamp 
participants,  the  average  benefit,  and  the  total  program  costs  all 
showed  growth  fi'om  1981  to  1984. 

The  study  shows  that  the  effects  of  the  1981-1982  food  stamp 
legislation  was  smaller  than  original  expectations  and  the  basic 
structure  of  the  food  stamp  program  did  not  change  significantly. 
The  legislative  changes  did  not  have  a  consistent  or  significant  ef- 
fect on  the  number  of  people  receiving  food  stamps. 

The  Urban  Institute  PoUcy  and  Research  Report  concluded  .  . 
on  the  whole,  it  appears  that  the  legislation  exercised  moderate  re- 
straint on  program  growth  and  costs  without  undermining  its  abil- 
ity to  serve  current  and  potential  recipients." 

The  food  stamp  program  is  carefiilly  designed  to  expand  to  meet 
the  needs  of  poor  famihes,  without  any  legislative  changes.  Over 
the  past  ten  years  the  food  stamp  program  has  been  liberalized  al- 
most every  year.  It  was  significantly  expanded  by  Congress  in  1985 
and  1988. 

According  to  figures  fi'om  the  Department  of  Agriculture,  the  food 
stamp  program  will  cost  over  $28  bilUon  by  1998— without  any  leg- 
islative changes  to  the  program.  With  the  changes  adopted  by  the 
Agriculture  Committee,  the  food  stamp  program  will  cost  $30  bil- 
lion by  1998,  with  no  reform  of  the  system  and  no  opportunity  to 
improve  poor  peoples'  chances  to  get  a  job. 

Food  Stamp  Program  Growth 

'    ''4  ■  -  [In  billions] 

1979   $6.9 

1980   9.2 

1981   11.3 

1982    11.1 

1983    12.7 

1984    12.5 

1985    12.6 

1986   12.5 

1987   12.5 

1988    13.3 

1989   13.8 

1990    16.5 

1991    19.8 

1992    23.5 

1993   ,   25.1 
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WHAT  IS  WELFARE  REFORM 

The  goal  of  welfare  reform  is  to  make  taxpayers  out  of  able  bod- 
ied participants,  something  that  will  be  difficult  to  do  with  the 
present  welfare  system.  In  the  long  run  reform  of  the  welfare  sys- 
i  tem  will  benefit  participants  and  taxpayers.  Nevertheless,  reform 
can  entail  costs  and  spending  more  money  now  on  the  food  stamp 
program,  before  we  reform  the  system,  is  not  the  right  thing  to  do. 

Putting  $7.3  Billion  into  the  food  stamp  program  before  any  re- 
forms are  made  to  the  welfare  system  is  like  putting  the  cart  before 
the  horse.  There  is  a  better  way  to  provide  help  to  poor  families 
and  the  President's  proposal  to  reform  welfare  as  we  know  it  pre- 
sents an  opportunity  that  should  be  seized. 

WHERE  IS  THE  REFORM  OF  THE  WELFARE  SYSTEM? 

One  of  the  themes  of  President  Clinton's  campaign  and  a  bi-par- 
tisan goal  of  Congress  is  to  end  and  reform  welfare  as  we  know  it. 
Unfortunately,  the  food  stamp  proposals  adopted  by  the  Agriculture 
Committee  do  not  end  welfare  as  we  know  it;  rather,  they  continue 
the  same  welfare  programs.  In  fact,  they  will  trap  second  genera- 
tion food  stamp  recipients  in  the  circle  of  poverty  that  undermines 
family  and  self  responsibility.  The  President  said  he  wanted  to  re- 
quire those  who  can  work,  to  go  to  work.  What  is  missing  in  the 
food  stamp  package  adopted  by  the  Agriculture  Committee  is  a  sig- 
nificant proposal  to  accomplish  this  goal;  to  target  assistance  to  the 
truly  disadvantaged;  and,  to  assist  those  who  are  able-bodied  gain 
employment.  In  fact,  the  changes  to  the  food  stamp  employment 
and  training  program  included  in  the  President's  bill  cost  $20  mil- 
lion over  five  years — or  less  than  .3% — three  tenths  of  one  percent 
of  the  entire  five  year  cost  of  the  bill.  If  we  are  to  increase  food 
stamp  spending  by  over  $7  billion,  surely  we  can  allocate  more 
than  .3%  to  employment  and  training  programs. 

Before  additional  funding  is  allocated  to  the  food  stamp  program, 
described  by  the  President  as  an  investment,  this  "investment" 
should  pay  dividends — to  the  able  bodied  people  now  relying  on 
food  stamps,  by  ending  this  circle  of  poverty,  and  to  the  taxpayer 
who  is  footing  the  bill. 

THE  CASE  FOR  WELFARE  REFORM  OR  ENDING  THE  "CIRCLE  OF 

POVERTY" 

Families  participating  in  the  food  stamp  program  have  needs 
other  than  food — the  need  for  financial  assistance,  help  in  finding 
a  job,  housing,  and  medical  assistance  are  among  the  major  prob- 
lems facing  poor  families.  The  present  system  with  the  lack  of  co- 
ordination and  resolution  of  the  differences  among  the  programs,  is 
very  troublesome.  There  are  major  problems  facing  the  entire  pub- 
lic welfare  system.  Until  these  problems  are  addressed,  which  must 
include  budgetary,  regulatory,  tax,  and  welfare  reform,  real  assist- 
ance for  needy  families  will  not  be  achieved. 

When  a  family  is  in  need  of  help,  that  need  often  crosses  pro- 
gram lines  and  the  hurdles  that  families  must  scale  in  applying  for 
help  are  immense.  They  often  must  go  to  different  agencies,  meet 
different  eligibility  standards,  and  abide  by  different  rules  and  reg- 
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ulations.  That  they  are  able  to  receive  help  is  a  reflection  of  their 
abilities,  rather  than  the  system  presented  to  them. 

The  time  is  ripe  for  change.  There  is  great  interest  in  looking  at 
the  present  welfare  system  and  making  changes  that  benefit  the 
families  looking  for  help  and  the  administrators  running  the  pro- 
grams. President  Clinton,  while  campaigning  and  in  his  State  of 
the  Union  address,  made  the  point  we  must  end  welfare  as  we 
know  it  by  giving  poor  families  the  tools  necessary  to  improve  their 
lives  and  those  of  their  children.  He  is  right.  Unfortunately,  the 
Agriculture  Committee  turned  its  back  on  this  opportiinity. 

Agriculture  Committee  Consideration 

The  President's  1994  budget  proposed  to  institute  an  energy  tax, 
better  known  as  a  BTU  tax.  Because  of  the  effects  of  this  new  tax 
the  President  also  proposed  to  increase  spending  in  programs  de- 
signed to  help  poor  families. 

The  Administration  submitted  its  proposals  for  changes  to  the 
food  stamp  program  to  increase  spending  on  the  food  stamp  pro- 
gram by  $563  million  in  1994  and  by  $6,955  billion  over  a  five  year 
period.  The  proposals  include  removing  the  ceiling  on  the  excess 
shelter  deduction  which  will  cost  $2.5  billion  over  five  years  (over 
one-third  of  the  new  spending)  resulting  in  additional  food  stamp 
benefits  to  only  15%  of  the  families  receiving  food  stamps.  Another 
change  increases  the  value  of  a  car  food  stamp  families  may  own 
and  then  increases  that  amount  each  year  to  reflect  the  changes  in 
the  consumer  price  index  for  new  cars. 

The  Agriculture  Committee  adopted  the  Administration's  food 
stamp  proposals,  with  few  changes,  and  the  resulting  expenditures 
total  $7,137  bilUon  over  five  years.  The  Agriculture  Committee  re- 
jected two  proposals:  to  offset  cuts  to  farm  programs  and  increase 
food  stamp  spending  by  $4.4  billion  and  to  defer  additional  food 
stamp  spending  until  the  President's  welfare  reform  proposal  is 
submitted  to  Congress. 

The  Agriculture  Committee  rejected  an  opportunity  to  place  $7.3 
billion  in  a  "trust  fiind"  for  future  reform  of  the  welfare  system.  In- 
stead the  Agriculture  Committee  chose  to  spend  now  and  probably 
pay  later  as  well. 

THE  ROBERTS  AMENDMENT 

The  instructions  fi-om  the  Budget  Committee  to  the  Agriculture 
Committee  required  a  cut  in  agriculture  programs  of  $2.9  billion 
over  five  years  and  an  expansion  of  $7.3  billion  for  the  food  stamp 
program.  This  means  that  the  Agriculture  Committee  is  charged 
with  increasing  the  deficit  by  almost  $4.4  billion — $7.3  billion 
minus  $2.9  billion — ^with  none  of  the  money  going  to  agriculture 
programs. 

Because  of  the  1994  Budget  Reconciliation,  the  Agriculture  Com- 
mittee will  be  charged  with  cutting  farm  programs  and  contribut- 
ing to  the  deficit  at  the  same  time.  This  action  was  required  de- 
spite the  fact  that  farm  programs  have  been  cut  by  $57  billion 
since  1981. 

The  Roberts  amendment  simply  said — no  cuts  to  agriculture  pro- 
grams and  increase  the  food  stamp  program  by  $4,335  billion.  The 
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result  would  have  been  that  the  Agriculture  Committee  would  be 
spending  an  additional  $4,335  billion;  but,  agriculture  programs 
would  not  be  reduced.  If  this  amendment  had  been  adopted,  the 
Agriculture  Committee  would  have  been  within  its  spending  guide- 
lines, and  farmers  would  not  have  suffered  another  year  of  budget 
cuts. 

The  Roberts  amendment  did  not  cut  food  stamp  program  spend- 
ing. It  increased  food  stamp  program  spending  over  the  baseline  by 
almost  $4.4  billion  over  five  years. 

Nevertheless,  the  Agriculture  Committee  chose  to  reject  the  Rob- 
erts amendment,  on  a  straight  party  line  vote,  cut  farm  programs, 
and  almost  doubled  this  amendment's  increase  in  food  stamp 
spending.  Farmers,  who  represent  less  tan  2%  of  the  population, 
are  being  asked  to  bear  10%  of  the  discretionary,  non-defense  cuts. 

THE  EMERSON  AMENDMENT 

An  amendment  was  offered  in  the  Agriculture  Committee  by 
Congressman  Emerson  to  strike  the  food  stamp  expansions  in- 
cluded in  the  reconciliation  package  and  include  instructions  to 
defer  the  $7.3  Billion  in  spending  until  the  President  submits  his 
welfare  reform  proposal.  The  Agriculture  Committee  rejected  this 
proposal  and  chose  to  spend  additional  money  on  the  food  stamp 
program  now  without  any  attempt  to  reform  the  system. 

THE  BARRETT  AMENDMENT 

The  Agriculture  Committee  rejected  an  amendment  offered  by 
Congressman  Barrett  that  would  save  money  and  at  the  same  time 
reduce  some  of  the  paperwork  burden  that  has  been  placed  on 
farmers  since  1985.  The  Barrett  Amendment  reinforced  the  concept 
adopted  by  the  Agriculture  Committee  in  the  1985  Farm  Bill,  that 
when  farmers  receive  farm  program  benefits,  the  taxpayer  has  the 
right  to  demand  certain  conservation  benefits.  The  converse  should 
be  true.  When  the  public  withdraws  benefits  from  farmers,  the 
public  at  that  point  forfeits  the  right  to  tell  the  farmer  how  to  farm. 

Mr.  Barrett's  amendment  (HR  1587)  would  exempt  from  con- 
servation compliance  regulations  that  portion  of  the  farmer's  farm 
for  which  he  or  she  is  not  receiving  Federal  Farm  Program  bene- 
fits. 

Our  current  course,  reducing  farm  program  spending  and  ever 
increasing  mandates  is  heading  agricultural  policy  on  a  collision 
course.  Economics  will  dictate  that  the  farmer  simply  opt  out  of  the 
farm  programs  and  the  entire  farm  will  not  have  to  be  in  conserva- 
tion compliance.  This  would  be  a  catastrophe  for  our  nation's  effort 
to  protect  the  nation's  soil  and  water  resources. 

The  Barrett  amendment  would  have  at  least  provided  a  minimal 
regulatory  relief  and  also  save  money.  The  Agriculture  Committee 
rejected  the  proposal  with  the  intent  of  further  examination  of  the 
issues  raised  by  the  amendment  and  we  urge  the  Agriculture  Com- 
mittee to  proceed  expeditiously  in  considering  HR  1587. 

RURAL  ELECTRIFICATION  ACT  AMENDMENTS 

Although  an  argument  could  be  made  that  these  amendments 
are  an  extension  of  the  rural  development  title  of  the  1990  Food, 
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Agriculture,  Conservation  and  Trade  Act,  nonetheless,  we  believe 
the  Agriculture  Committee  has  included  in  a  budget  package  a  dra- 
matic policy  shift  in  the  delivery  of  USDA  rural  development  pro- 
grams. This  reorganization  of  programs  and  activities  may  create  i 
a  more  efficient  delivery  system  and  a  more  coherent  federal  policy 
apparatus.  It  is  a  cause  of  concern,  however,  that  it  has  been 
adopted  outside  the  usueJ  procedural  restraiints  of  committee  hear-  i 
ings  and  deliberation.  We  believe  the  Administration  and  rural  1 
America  should  also  be  concerned  over  the  sweeping  changes  made 
to  a  significant  program  critical  to  rural  America,  without  hearings 
and  pubhc  comment. 

It  should  be  pointed  out  these  REAct  amendments  achieve  only 
modest  savings,  about  20%  of  the  savings  required  by  the  House 
Committee  on  the  Budget.  These  'lost"  savings  must  necessarily  be 
taken  from  other  program  functions  affecting  farmers,  ranchers 
and  rural  areas.  While  we  believe  the  Agriculture  Committee  cer- 
tainly has  a  responsibiUty  to  soften  the  blow  to  our  rural  constitu- 
ents who  use  electric  and  phone  services.  The  REAct  amendments 
adopted  by  the  Agriculture  Committee  could  inadvertently  cause  ^ 
xmdue  hardship  in  the  future  and  may  prove  imworkable. 

Should  rates  rise  above  the  statutory  caps  in  the  Agriculture  , 
Committee  amendments  (7%  in  the  municipal  rate  program  for 
electrics  and  the  cost-of-money  program  for  rural  telephone  compa- 
nies (telecos),  then  electric  coops  and  rural  telecos  could  face  a  situ-  | 
ation  similar  to  that  of  the  early  1980s  when  the  electric  and  tele-  j 
phone  revolving  ftmd  was  in  fiscal  crisis.  At  that  time,  repayments 
to  the  revolving  ftmd  at  low  rates  were  insufficient  to  service  new 
government  borrowings  at  very  high  interest  rates.  In  the  Agri-  | 
culture  Committee  package,  interest  rates  above  the  statutory  7%  j 
lending  rate  may  mean  a  restriction  on  the  number  of  loans  made. 
We  are  troubled  by  the  possibility  rural  electrics  and  phone  compa-  | 
nies  coxild  at  some  time  in  the  future  not  be  able  to  fund  their  cap- 
ital needs  at  any  interest  rate. 

FEDERAL  CROP  INSURANCE 

We  have  similar  concerns  about  the  crop  insurance  proposal  that 
was  offered  in  the  Agriculture  Committee  markup.  With  little  dis- 
cussion, no  hearings,  and  no  public  comment,  we  are  changing  a 
basic  risk  management  tool  that  producers  and  lenders  currently 
appear  to  find  increasingly  suitable.  Our  concerns  also  are  based 
on  the  experience  some  of  us  remember  from  crop  insurance  reform 
deliberations  in  the  101st  Congress. 

At  that  time.  Members  of  the  Agriculture  Committee  discussed 
and  debated  at  length  two  bills  with  completely  different  ap- 
proaches to  crop  insurance  reform.  Neither  was  adopted,  but  the  . 
Agriculture  Committee  with  no  more  debate  than  was  entertained 
during  the  business  meeting  of  May  13th  appears  to  have  agreed 
in  principle  to  a  bill  very  similar  to  one  that  was  found  unworkable 
in  1991. 

We  are  concerned  we  are  being  asked  to  xmdertake  a  major  re- 
form of  crop  insurance  without  allowing  time  for  some  of  the  re- 
forms made  in  the  program  in  1990  to  work.  The  Agriculture  Com- 
mittee took  steps  in  1990  to  improve  actuarial  soimdness  and  to  re- 
duce the  program's  cost.  With  only  two  cropping  seasons  since 
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those  changes,  adequate  time  has  not  been  allowed  to  see  if  those 
reforms  will  reduce  costs  and  improve  the  program. 

In  addition,  the  Federal  Crop  Insurance  program  changes  adopt- 
ed by  the  Agriculture  Committee  would  eliminate  the  premium 
subsidy  to  farmers  who  have  been  responsible  risk  managers  and 
purchasing  crop  insurance.  Instead  the  money  being  used  for  pre- 
mium subsidies,  plus  an  additional  $157  million  is  spent  to  provide 
35  percent  catastrophic  coverage  to  all  producers.  We  question 
whether  this  low  level  of  catastrophic  coverage  is  enough  and  more 
importantly  have  concerns  over  the  impact  this  will  have  on  farm- 
ers abilibr  to  secure  financing  from  lenders. 

Aside  n'om  the  policy  considerations,  the  problem  encountered  in 
1991  was  cost.  In  1991,  it  appeared  from  all  angles  that  a  program 
similar  to  the  one  included  in  this  bill,  would  cost  about  $1.1  billion 
annually,  approximately  $300  million  more  per  year  than  the  base- 
line. We  are  concerned  the  $157  million,  over  five  years,  the  Agri- 
culture Committee  has  siphoned  off  from  other  agriculture  pro- 
grams to  fund  this  program  will  be  insufficient.  We  are  doubly  con- 
cerned that  the  Agriculture  Committee  in  its  haste  to  seize  tms  op- 
-portunity  and  use  this  "new"  money  may  adopt  a  program  that  was 
unacceptable  a  few  years  ago.  There  are  legitimate  policy  and 
budget  ^uesdons  needing  answers.  While  we  are  not  opposed  to 
considerme  this  latest  proposal,  we  would  prefer  an  orderly  proce- 
dure with  balanced  hearings  and  due  deliberation. 

Peanut  Program  Provisions  Relating  to  the  Imposition  of  an 
Interim  Tariff  and  a  Section  22  Quota  Under  the  Agricul- 
tural Adjustment  Act 

The  Agriculture  Committee's  recommendations  to  the  Committee 
on  the  Budget  provides  for  an  additional  2%  assessment  on  peanuts 
for  the  1993  through  1998  crops  of  peanuts  and  extends  the  current 
(1%)  assessment  through  1998  to  ensure  that  the  peanut  program 
remains  a  no  cost  program.  The  Agriculture  Committee  is  to  be 
commended  for  meeting  its  instructions  contained  in  the  Budget 
Resolution  on  reductions  in  direct  spending  in  this  farm  program, 
as  it  did  for  other  farm  programs,  in  a  fair  and  balanced  manner. 


tion-by-section  analysis  (located  earlier  in  this  report)  contained  ad- 
ditional amendments  relating  to  the  peanut  program: 

''A  second  factor  contributing  to  losses  in  the  program  is 
the  continued  quoto-exempt  importation  of  peanut  paste 
and  peanut  butter.  Although  the  importetion  of  peanuts 
and  peanut  products  is  regulated  unaer  Section  22  of  the 
Agricultural  Adjustment  Act,  a  1953  Executive  Order 
signed  by  President  Eisenhower  exempts  peanut  butter 
from  these  restrictions.  Peanut  paste  does  not  have  this 
waiver,  but  the  restriction  on  peanut  paste  imports  is  not 
currently  enforced  by  the  U.S.  Customs  Service. 

Similarly,  since  the  ratification  of  the  Canadian  Free 
Trade  Agreement  (Free-Trade  Agreement),  imports  of  pea- 
nut butter  have  increased  more  than  700%.  Canada  has  a 
negligible  to  non-existent  peanut  production  capacity.  Most 
peanuts  used  to  produce  peanut  butter  in  Canada  are  im- 
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ilained  in  pertinent  part  in  the  sec- 
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ported  from  China  or  Argentina.  Transshipped  foreign  pea- 
nuts violate  the  rule  of  origin  limitations  contained  in  the 
Free-Trade  Agreement.  In  some  instances,  the  U.S.  Gov- 
ernment has  identified  the  prohibited  use  of  U.S.  addi- 
tional peanuts  re-imported  to  the  United  States  from  Can- 
ada in  the  form  of  peanut  butter  or  peanut  paste. 

The  loophole  in  the  peanut  restrictions  of  section  22  of 
the  Agricultural  Adjustment  Act  should  be  closed.  Section 
■  1109  requires  that  a  55  cents  per  kilogram  tariff  be  placed 
on  all  imported  peanut  butter  and  peanut  paste.  The  in- 
creased tariff  rate  will  expire  on  July  31,  1996.  At  that 
time,  peanut  butter  and  peanut  paste  will  be  placed  under 
the  existing  Section  22  limitations  established  for  peanuts 
and  peanut  products." 

It  is  understood  that  the  National  Peanut  Growers  Group  has 
submitted  a  letter  to  Secretary  Espy  earlier  this  year  as  allowed, 
imder  section  22  of  the  Agricultural  Adjustment  Act  of  1933,  claim- 
ing that  imports  from  Canada  and  Argentina  are  tending  to  render 
ineffective  or  materially  interfere  with  the  Department  of  Agri- 
culture peanut  program.  It  is  also  understood  that  a  task  force  in 
the  Department  has  been  studying  this  matter  and  will  report  its 
findings  to  the  Secretary  in  the  near  future.  If  the  Secretary  finds 
that  the  imports  of  peanut  products  from  Canada  and/or  Argentina 
are  interfering  with  a  loan,  purchase,  or  other  USDA  program,  the 
Secretary  may  so  advise  the  President  who,  if  he  agrees  with  the 
Secretary,  may  cause  an  immediate  investigation  by  the  Inter- 
national Trade  Commission  or  take  other  emergency  action.  Thus, 
it  would  appear  that  the  peanut  growers  are  pursuing  a  course  to 
try  to  have  the  President  address  this  problem  as  is  set  forth  in 
current  law. 

It  is  also  recommended  that  the  Subcommittee  on  Specialty 
Crops  and  Natural  Resources  give  consideration  to  holding  hear- 
ings on  this  subject.  Furthermore,  the  Committee  on  Ways  and 
Means  is  urged  to  address  this  issue  in  an  appropriate  manner  so 
as  to  review  the  claims  made  and  concerns  expressed  by  the  domes- 
tic peanut  growers. 

However,  the  appropriateness  of  addressing  this  matter — at  this 
time  and  in  these  legislative  recommendations — ^is  questioned 
based  on  amendments  to  the  Harmonized  Tariff  Schedule  (see  sec- 
tion 1109(d))  that  would  not  appear  to  be  in  our  jurisdiction. 

Mr.  Boehner,  a  Member  of  the  Agriculture  Committee,  made  a 
point  of  order  objecting  to  the  consideration  of  the  matters  in  sec- 
tion 1109(d)  during  the  Agriculture  Committee  mark  up  of  its  rec- 
ommendations to  the  Budget  Committee  (see  excerpt  below  taken 
from  the  transcript  of  the  business  meeting): 

"Mr.  Chairman,  I  am  going  to  make  a  point  of  order  to 
the  peanut  provisions  that  are  in  the  outline  that  were 
presented.  The  Committee,  with  regard  to  those  peanut 
provisions,  is  certainly  overstepping  our  jurisdiction  in  im- 
posing assessments  on  manufacturers  which,  in  fact,  be- 
come a  tax.  In  addition,  the  increased  tariff  in  the  second 
part  of  the  peanut  provision  that  weVe  heard  explained 
oversteps  the  Committee^s  jurisdiction  in  increasing  the 
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tariff  on  imported  peanut  butter  and  peanut  paste.  Finally, 
Mr.  Chairman,  the  third  part  of  that  peanut  provision  re- 
lating to  section  22  currently  covers  peanuts  and  what  you 
are  doing  is  you  are  adding  peanut  butter  and  peanut 
paste  to  that  section  22.  Again,  all  of  these  issues  are 
imder  the  jurisdiction  of  the  Committee  on  Ways  and 
Means  and  I  don't  know  how  we  can  use  these  as  part  of 
our  reconcihation  letter." 

The  Acting  Chairman,  after  some  discussion,  overruled  the  point 
of  order  and  as  a  result  Mr.  Boehmer  proceeded  to  offer  amend- 
ments to  strike  what  he  considered  to  be  each  of  the  three  provi- 
sions that  he  submitted  should  be  deleted  from  the  House  rec- 
ommendations as  they  related  to  the  peanut  program.  One  of  the 
amendments  deleting  the  assessment  on  manufacturers  who  utilize 
peanuts  in  processing  or  manufacturing  their  products  was  accept- 
ed by  imanimous  consent  and  without  objection. 

Mr.  Boehner's  amendments  to  the  other  two  provisions  that  re- 
main in  the  Agriculture  Committee's  recommendation  (section 
1109(d))  failed  adoption  on  a  "show  of  hands"  vote. 

It  is  beheved  a  better  course  of  action  in  this  matter  would  have 
been  to  avoid  a  jurisdictional  dispute  with  the  Committee  on  Ways 
and  Means  as  it  relates  to  this  matter.  Although  there  would  un- 
doubtedly be  some  effect  on  revenue  and  costs  based  on  the  provi- 
sions in  section  1109(d),  apparently  no  such  estimate  was  provided 
to  the  Agriculture  Committee  by  the  Congressional  Budget  Office 
based  on  the  jurisdictional  confusion  surrounding  this  matter. 

It  is  recommended  that  in  view  of  all  the  foregoing  circumstances 
that  the  provisions  of  section  1109(d)  be  deleted. 

Pat  Roberts. 
John  Boehner. 
Bob  Smith. 

Jack  Kingston.  ^ 

Jay  Dickey. 

Tom  Lewis. 

Jim  Nussle. 

John  DooLiTTLE. 

Wayne  Allard. 

Bill  Emerson. 

Steve  Gunderson. 

Larry  CoMBEST. 

Richard  Pombo. 

Charles  Canady. 

Bill  Barrett. 

Tom  Ewing. 

Bob  Goodlatte. 


ADDITIONAL  VIEWS  OF  REPRESENTATIVE  NICK  SMITH 

I  oppose  the  reconciliation  bill  as  passed  by  the  Budget  Commit- 
tee because  it  raises  taxes  and  fails  to  significantly  reduce  the 
growth  of  the  public  debt. 

For  the  five  previous  fiscal  years,  fi-om  1988  through  1992,  the 
pubUc  debt  increased  an  average  of  $328  bilUon  per  year.  After 
raising  taxes  a  record  $332  billion  over  the  next  five  years  and  hav- 
ing so-called  deficit  reduction,  this  reconcihation  bill  increases  the 
public  debt  an  average  of  $365  biUion  per  year  during  the  next  five 
years. 

Currently,  the  public  debt  is  $4.2  triUion.  This  bill  would  allow 
the  pubHc  debt  to  grow  to  $6.2  trilHon. 
We  can  do  better. 

Nick  Smith. 
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ADDITIONAL  VIEWS  OF  CONGRESSWOMAN  OLYMPIA  J. 

SNOWE 

The  Committee  print  of  this  bill  is  exactly  1500  pages  long.  Be- 
fore we  force  such  unwieldy  legislation  on  the  public,  we  should  at 
least  take  the  time  to  know  the  full  ramification  of  what  we  are 
doing.  Before  voting  on  this  package,  each  member  must  ask  him 
or  herself  whether  this  legislation  makes  the  coimtry  better  off  and 
whether  something  better  is  possible. 

I  beheve  that  the  passage  of  this  bill  will  not  reduce  the  deficit, 
will  slow  economic  growth,  and  will  move  us  toward  more  rather 
than  less  government  interference  in  our  daily  lives.  I  believe  it 
violates  whatever  mandate  the  American  public  gave  President 
Clinton  during  the  election.  I  also  believe  there  is  a  better  way.  A 
way  that  reduces  excessive  government  interference  with  the  econ- 
omy by  enacting  the  spending  cuts  needed  to  reduce  the  deficit  and 
to  put  this  economy  back  on  solid  ground.  For  these  reasons,  I  op- 
pose this  legislation. 

The  Reconciliation  biU  before  us  marks  a  dramatic  return  to  tra- 
ditional Democratic  tax  and  spend  policies.  Its  1500  pages  speak 
clearly  about  the  majority  party's  view  of  this  nation: 

It  states  that  the  problem  of  the  deficit  is  that  the  people, 
not  government,  spend  too  much.  It  addresses  this  by  decreas- 
ing private  disposable  income  with  over  $275  billion  in  new 
taxes. 

It  states  that  there  is  relatively  little  waste  in  government. 
As  a  result  the  spending  cuts  are  small  and  on  the  margins. 

Finally,  it  states  most  definitely  that  the  answer  to  our  prob- 
lem is  more  government  involvement,  not  less. 
It  is  a  common  sa5dng  that  actions  speak  louder  than  words,  this 
document  must  stand  as  a  major  component  of  the  Democratic  an- 
swer to  our  problems.  As  such,  it  is  interesting  to  examine  how 
closely  this  action  tracks  the  earlier  campaign  rhetoric: 

The  rhetoric  was  that  the  Democrats  would  cut  taxes  on  the 
middle-class,  that  new  taxes  would  only  fall  on  the  wealthy, 
and  that  the  Democrats  would  not  raise  taxes  to  fund  yet  more 
government  programs.  The  reality  is  that  this  document  con- 
tains a  broad  range  of  new  taxes  on  the  lower  and  middle- 
classes.  Much  of  this  new  revenue  goes  to  fund  new  spending 
programs. 

The  rhetoric  was  that  this  budget  would  ask  everyone  to  sac- 
rifice. This  was  especially  said  of  the  energy  tax,  whose  pro- 
ponents boasted  that  it  was  applied  across  the  board.  The  bill 
carves  out  special  deals  for  politically  powerful  groups  such  as 
the  alimiinum  and  chlorine  industries.  To  pay  for  these  special 
deals,  the  tax  rate  on  the  ordinary  people  was  raised  even 
higher. 
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The  rhetoric  was  that  there  would  be  $3  in  spending  cuts  for 
every  dollar  in  tax  increases.  This  promise  had  already  fallen 
to  2  to  1  by  the  time  the  0MB  Director  was  confirmed.  The  re- 
ality is  that  the  package  before  us  contains  $275  billion  in 
taxes  and  only  $68  billion  in  net  spending  reductions.  Most  of 
these  spending  reductions  are  actually  fee  increases,  so  govern- 
ment spending  will  continue  to  rise  far  faster  than  the  rates 
of  inflation.  Moreover,  the  bill  contains  many  new  spending 
programs. 

This  bill  blatantly  violates  President  Clinton's  campaign  promise 
not  to  increase  taxes  on  the  low  income  and  the  middle  class.  This 
promise  was  crucial  to  obtaining  the  trust  needed  to  obtain  their 
votes.  The  energy  tax  hits  all  Americans,  but  the  low  income  will 
be  hurt  proportionately  harder  than  anyone  else.  The  energy  tax 
will  also  hit  every  business,  resulting  in  lost  jobs. 

The  bill  also  increases  taxes  on  Social  Security  payments  and  is 
used  to  fund  increased  spending  elsewhere  in  the  budget.  The  low 
income  and  middle  class  will  continue  to  pay  over  15  percent  of 
every  dollar  they  earn  into  the  trust  fund. 

Inexplicably,  this  bill— advertised  as  an  effort  in  deficit  reduc- 
tion— contains  increased  funding  for  new  and  existing  entitlements. 
One  of  the  most  egregious  of  these  is  a  one-year  provision  to  spend 
$300  miUion  on  benefits  to  illegal  aliens.  This  is  a  blatant  example 
of  Congress's  inability  to  take  seriously  the  public  demand  for 
lower  spending. 

I  believe  there  is  better  way  to  deal  with  the  problems  we  face, 
it  follows  the  advice  of  the  letters  and  phone  calls  I  have  been  re- 
ceiving fi*om  my  constituents  and  its  outline  appears  in  the  alter- 
native budgets  offered  by  Republicans.  The  American  people  want 
us  to  cut  spending  first.  They  want  us  to  cut  it  dramatically,  with 
no  sacred  cows.  Tliey  know  that  the  government  spends  too  much 
and  that  most  of  this  spending  goes  for  purposes  that  are  not  in 
the  national  interest.  They  do  not  believe  that  new  taxes  will  be 
used  for  deficit  reduction. 

Four  times  in  the  last  11  years  Congress  has  told  the  people  that 
new  taxes  would  solve  the  deficit.  In  each  case  both  spending  and 
the  deficit  rose  once  the  new  revenues  began  to  come  in.  The 
Democrats  are  asking  Americans  to  once  again  to  lower  their 
standard  of  Hving  by  giving  government  more  of  their  money.  This 
time,  however,  we  are  not  even  pretending  to  solve  the  problem.  On 
its  face,  this  document  calls  for  more  new  taxes,  later  on,  to  deal 
with  the  remaining  $200  billion  in  deficit  reduction  and  the  cost  of 
health  care  reform.  The  people  in  my  district  overwhelmingly  op- 
pose raising  taxes  before  we  have  cut  spending  dramatically. 

The  mistakes  contained  in  this  legislation  can  be  seen  by  exam- 
ining one  of  the  previous  mistakes  it  tries  to  imdo.  The  1990  Budg- 
et agreement  imposed  a  10  percent  luxury  tax  on  a  variety  of  "lux- 
ury^' items,  including  the  purchase  price  of  boats  in  excess  of 
$100,000.  This  tax  was  put  forward  enthusiastically  by  the  same 
people  who  advocate  the  new  taxes  contained  in  the  bill  before  us 
now.  The  luxury  tax  was,  for  them,  the  perfect  revenue  provision. 
It  would  affect  only  the  super-rich,  raising  money  which  could  be 
spent  on  programs  benefitting  the  poor. 
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Members  from  states  affected  by  the  boat  tax  now  overwhelm- 
ingly favor  its  repeal.  Rather  than  hitting  the  rich,  it  merely  af- 
fected their  spending  patterns,  shifting  them  to  other  items  or  to 
boats  built  overseas.  Tlie  tax  did,  however,  devastate  the  domestic 
boat  industry  which  was  already  suffering  from  the  effects  of  the 
national  recession.  Last  year  I  and  Senator  Connie  Mack  released 
a  report  by  the  Joint  Economic  Committee  which  concluded  that  at 
least  7,600  additional  jobs  were  lost  because  of  this  tax.  The  impact 
of  these  taxes  fell  not  on  the  wealthy  but  on  the  hard  working  men 
and  women  who  lost  their  jobs  because  the  tax  dissuaded  people 
from  purchasing  the  products  they  produced. 

The  boat  tax  has  had  a  particularly  hard  impact  on  my  home 
state  of  Maine.  I  have  received  many  letters  from  boat  builders 
who  have  lost  their  hvelihood  as  a  result  of  this  misguided  attempt 
at  economic  engineering.  Local  companies  have  seen  their  sales 
plummet  and  their  business  go  abroad.  The  economic  consequences 
of  this  tax  have  been  so  unmistakable  that  support  for  a  repeal  has 
become  a  bipartisan  effort  involving  each  member  of  the  Maine  del- 
egation, including  the  Senate  Majority  Leader. 

The  boat  tax  also  failed  to  raise  revenues.  Because  Congress  as- 
simied  that  the  tax  would  not  affect  the  demand  for  boats,  it  vastly 
imderestimated  the  amount  of  revenues  that  would  come  in  to  the 
government.  Most  surprisingly,  Congress  did  not  even  attempt  to 
consider  the  higher  costs  of  imemployment  benefits  that  this  tax 
would  bring  about.  In  actuahty,  these  costs  far  outweighed  the  ad- 
ditional tax  revenues.  The  luxury  tax  increased  the  deficit,  under- 
cut the  private  sector,  and  increased  the  dependence  of  industry  on 
business.  That  is  why  Congress  first  attempted  to  repeal  it  less 
than  18  months  after  it  was  first  enacted. 

Yet,  this  legislation  enacts  on  a  large  scale  the  policies  that 
failed  so  miserably  in  the  luxury  tax.  The  bill's  sponsors  cHng  firm- 
ly to  the  illusion  that  new  taxes  will  not  affect  private  investment 
and  consimiption  decision.  One  Hstens  in  vain  for  any  discussion  on 
the  opportunity  cost  of  taking  extra  money  from  the  private  sector. 
In  truth,  the  extra  taxes  on  income,  energy  and  Social  Security  rep- 
resent money  that  citizens  will  not  have  to  pay  for  their  children's 
tuition  or  to  purchase  homes.  Yet  the  cost  of  all  this  foregone  op- 
portunity adds  up  to  zero  in  the  eyes  of  those  who  never  lag  in 
their  confidence  that  they  excel  at  spending  other  people's  money. 

The  majority  has  the  votes  to  force  this  package  on  the  nation. 
That  does  not  change  the  fact  that  under  this  package  the  deficit 
will  continue  to  exceed  $200  biUion,  another  $1  trSlion  will  be 
added  to  the  nation's  debt,  and  government  spending  will  continue 
to  grow.  The  American  people  were  not  kind  to  President  Bush 
when  they  beheved  that  he  no  longer  imderstood  the  direction  they 
want  to  go  in.  They  are  imHkely  to  be  more  lenient  on  President 
Clinton. 

I  can  understand  the  reluctance  of  many  on  the  other  side  to 
question  their  President  on  legislation  that  he  has  made  a  vital 
component  of  his  Administration.  However,  it  leads  us  in  the  wrong 
j  direction.  The  new  taxes  will  not  produce  the  promised  revenue. 
I  The  spending  cuts  do  not  fundamentally  restructure  government 
1  programs  or  reduce  the  dead  weight  of  decades-old  programs  which 
have  failed  to  adapt  to  a  changing  society.  Congress  cannot  credibly 
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argue  three  years  from  now  that  deficits  of  $200  to  $250  bilHon 
were  the  best  this  Administration  could  do.  Nor  will  the  economic 
stagnation  these  taxes  induce  be  attributable  to  a  prior  Adminis- 
tration. 

For  these  reasons,  I  oppose  the  bill  in  its  present  form. 

Although  I  believe  that  deficit  reduction  is  vital  to  improving  our 
economic  prospects,  I  am  unwilling  to  trust  tax  increases  to  do  the 
job.  Past  experience  has  shown  us  that,  given  revenues,  govern- 
ment spending  will  increase  without  limit.  The  one  certain  way  to 
attack  the  deficit  is  to  control  the  growth  in  spending.  This  bill 
does  not  do  that.  . 


Olympia  J.  Snowe. 


ADDITIONAL  MINORITY  VIEWS  TO  THE  OMNIBUS  BUDGET 
RECONCILIATION  ACT  OF  1993 


Introduction 

Several  times  during  the  spring  budget  cycle,  President  Clinton 
insisted  he  wanted  federal  budget  cuts  in  place  before  enactment 
of  the  huge  tax  increases  he  has  proposed.  This  stated  intention, 
however,  has  fallen  prey  to  the  same  forces  bedevilling  so  many  of 
his  other  promises:  The  reconciUation  bill  reported  out  of  the  House 
Budget  Committee — ^the  initial  implementing  measure  of  the  Clin- 
ton/Democrat budget  strategy — ^is  above  all  a  tax  bill.  Its  rhetorical 
homage  to  deficit-reduction  is  Up-service  only.  The  bill  is  designed 
to  finance  the  massive  expansion  of  government  that  is  the  only 
real  vision  this  Administration  has.  The  Administration's  own  fore- 
casters concede  that  the  bill,  if  enacted,  will  offer  only  a  brief  res- 
pite from  swelling  deficit  spending.  By  the  end  of  its  five-year  ten- 
ure, the  plan  wiU  be  generating  growing  deficits  once  again.  By 
then  the  Administration  will  have  gutted  the  United  States'  na- 
tional security  and  imposed  the  largest  tax  increase  in  the  nation's 
history.  Even  members  of  the  President's  own  party  (noticing,  no 
doubt,  the  plimge  in  the  President's  approval  ratings)have  foreseen 
the  error  of  this  plan.  His  $72-billion  energy  tax  proposal  has  driv- 
en a  wedge  between  Democrat  moderates  and  Ubersds  that  threat- 
ens the  entire  budget  plan.  Thus,  the  Democrats  face  a  dilemma. 
On  the  one  hand,  tiiey  could  defeat  Mr.  Clinton's  budget,  handing 
their  new  President  an  enormous  setback  that  woiild  be  politically 
emasculating.  On  the  other,  they  could  adopt  the  plan  and  then 
watch  as  the  nation's  economy,  and  their  poUtical  fortunes,  are  dev- 
astated. 

In  seeking  to  alter  this  tax-laden  legislation,  Budget  Committee 
RepubHcans — ^whose  approach  to  deficit  reduction  is  defined  by  the 
title  of  their  March  10  budget  proposal:  Cutting  Spending  First — 
have  been  hamstrung  by  the  reconciliation  process  itself.  Reconcih- 
ation  does  not  allow  cuts  in  discretionary  spending  to  offset  pro- 
posed tax  increases.  This  means  that  additional  cuts  in,  say,  for- 
eign aid  could  not  be  used  to  displace  the  president's  BTU  tax  or 
his  Social  Security  tax  or  any  of  his  various  other  taxes.  Essen- 
tially, the  only  way  to  ofiset  the  tax  increases  in  reconciliation  is 
to  propose  deeper  cuts  in  entitlement  programs.  By  excluding  the 
entire  range  of  discretionary  spending  for  the  process,  reconcili- 
ation therefore  biases  the  system  in  favor  of  higher  taxes. 

The  current  situation  is  indicative  of  what  happens  when  Demo- 
crats control  both  the  White  House  and  Congress.  The  result  is  a 
government  that  smothers  Americans'  initiative  and  self-deter- 
mination, seizes  growing  shares  of  their  income,  and  persists  in 
borrowing  fi-om  the  nation's  fiiture.  This  is  not  simply  partisan  Re- 
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publican  rhetoric.  Consider  the  following  assessments  by  foiir 

Nobel  Prize-winning  economists: 

The  devastating  weakness  in  his  plan  is  that  much  of  the 
emphasis  is  on  corporate  and  personal  income-tax  increases 
that  will  adversely  affect  work  and  investment  incentives.  The 
proposals  refuse  to  boldly  confront  the  fact  that  the  budget  def- 
icit is  a  serious  problem  in  good  part  because  of  excessive  gov- 
ernment spending.  The  enormous  pressures  on  the  federal  gov- 
ernment to  spend  on  thousands  of  programs  favored  by  groups 
with  poHtical  clout  apparently  persuaded  the  president  not  to 
propose  a  large  net  reduction  in  spending. 

Gary  S.  Becker, 
1992  Nobel  Prize  in  Economics. 

Mr.  Clinton's  program  contains  too  many  tax  increases  rel- 
ative to  spending  cuts,  and  offers  no  assurances  against  dis- 
sipation of  revenues  by  new  spending.  .  .  .  The  Clinton  [tax] 
"reform"  will  mean  more  rents  to  the  politicians  who  grant  tax 
favors  and  will  undermine  pubHc  compliance.  The  Clintons  rec- 
ognize medical  care  as  a  major  economic  burden  ....  but  the 
danger  is  that  "reforms"  will  make  total  outlays  even  higher 
than  the  currently  obscene  14%  share  of  national  product. 

James  M.  Buchanan, 
1986  Nobel  Prize  in  Economics. 

President  Clinton  calls  for  widespread  sacrifice  by  the  many 
through  higher  taxes,  and  concentrated  benefits  to  the  few 
through  additional  government  spending — "contributions"  and 
"investment"  in  Clinton  double-speak.  The  country  needs  pre- 
cisely the  reverse:  widespread  benefits  to  the  many  through 
lower  taxes  and  lower  government  spending,  and  concentrated 
sacrifice  by  the  few  through  aboHshing  numerous  government 
programs  that,  if  they  ever  were  justified,  no  longer  are.  .  .  . 
Grovemment  is  already  too  big,  too  intrusive,  too  destructive  of 
our  civil  and  personal  liberties.  President  Clinton  would  take 
us  further  down  the  same  road.  That  will  mean  slower,  not 
faster,  economic  growth;  more  government  spending,  not  less; 
and  very  likely,  Wgher  deficits.  More  important,  it  will  exacer- 
bate our  major  social  problems,  all  of  which  derive  primarily 
fi"om  excessive  and  inefficient  government. 

.    .  Milton  Friedman, 

/  ■      '         ^  1976  Nobel  Prize  in  Economics. 

So  massive  are  the  net  new  spending  initiatives,  however, 
(and  remember,  the  bill  for  health-care  expansion  has  yet  to  be 
delivered),  that  the  tax  increases  on  high-income  famihes  won't 
be  enough.  Hence  the  proposed  broad-based  energy  tax,  nor- 
mally a  nonstarter,  but  which  the  administration's  masterful 
spin  doctors  may  be  able  to  sell  by  evoking  images  of  wartime 
shared  sacrifice  and  by  hints,  rather  than  claims  (which  could 
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easily  be  refuted),  of  reducing  pollution.  ...  It  won't  do  much 
for  economic  growth,  short-term  or  long-term. 

Merton  H.  Miller, 
1990  Nobel  Prize  in  Economics. 

As  Republicans  on  the  House  Budget  committee  have  argued 
from  the  beginning,  this  budget  strategy  will  be  harmful  to  the 
economy  and  harmftd  to  American  workers  and  businesses.  Consid- 
ering the  President's  ostensible  New  Democrat  label,  it  is  remark- 
ably complete  return  to  Old  Democrat  thinking. 

THE  OVERALL  BUDGET  PLAN 

To  clarify  the  significance  of  this  reconcihation  bill,  it  is  useful 
to  review  the  overall  budget  context  in  which  it  is  presented. 

The  President's  budget,  generally  described  in  February  but  not 
fully  presented  until  April,  ostensibly  called  for  about  $420  billion 
in  deficit  reduction  over  five  years.  The  goal  was  to  be  achieved 
predominantly  through  a  net  tax  increase  of  $267  bilhon.  For  com- 
parison, this  tax  increase  is  roughly  $100  bilHon  larger  than  that 
proposed  in  the  1990  budget  agreement,  which  has  demonstrably 
failed  to  control  deficit  spending.  The  Clinton  plan  also  claimed 
$244  biUion  in  spending  reductions  (excluding  interest),  of  which 
$112  biUion  were  to  come  from  defense  cuts.  The  domestic  spending 
reductions  would  be  more  than  offset  by  spending  increases — called 
"investments"— of  $182  biUion. 

As  a  result,  all  the  President's  deficit  reduction  was  to  come  from 
defense  cuts,  interest  savings,  and  tax  increases.  The  balance  of 
this  vision  of  a  "reinvented"  government  was  simply  a  bigger  gov- 
ernment. By  the  end  of  five  years,  the  program  called  for  $3.60  in 
higher  taxes  to  every  $1  in  spending  cuts. 

Alterations  by  House  Democrats  recast  the  nimibers  but  not  the 
basic  thrust  of  the  plan.  The  spending  cuts  were  increased  to  $323 
billion  and  spending  increases  shaved  to  $172  billion,  for  a  net 
spending  reduction  of  $151  biUion.  The  spending  cuts  are  stiU  over- 
whelmingly in  defense.  The  tax  increase  was  boosted  to  $273.3  bil- 
hon. The  overaU  plan  produces  a  five-year  ratio  of  $1.80  in  tax  in- 
creases to  $1  in  spending  cuts. 

What  is  typical  of  such  budgets  is  a  virtual  certainty  with  this 
one:  The  taxes  wiU  be  levied  but  the  spending  cuts  wiU  dissipate 
and  the  government  wiU  continue  to  grow. 

THE  RECONCILIATION  BILL 

In  addition  to  its  $273.3  biUion  in  higher  taxes,  the  Democrat 
plan  calls  for  $2.5  biUion  in  extended  or  increased  fees.  Of  the 
$139.4  biUion  in  net  spending  reductions,  nearly  $50  bUUon  comes 
from  cuts  in  civilian  and  mihtary  pay.  Another  $8.8  billion  comes 
from  extending  the  ban  on  lump-sum  pajnnents  to  federal  retirees. 
A  net  of  $61.4  bilUon  is  to  come  from  Medicare.  (Bear  in  mind  that 
Medicare  recipients  also  wiU  be  hit  by  the  Democrats'  expanded  tax 
on  Social  Security  benefits  and  the  new  energy  tax.)  The  bUl  goes 
so  far  as  to  claim  $788  miUion  in  phony  savings  from  a  timing  shift 
in  federal  retirees'  COLAs. 
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The  spending  side  of  the  ledger  also  contains  a  $7  billion  increase 
in  food  stamps,  a  $157  million  increase  in  crop  insurance,  and  a 
$300  million  add-on  for  Medicaid  assistance  to  undocumented 
aliens.  The  measure  also  provides  an  increase  of  $28.3  billion 
(mostly  scored  as  outlays)  toward  the  Earned  Income  tax  Credit — 
a  boost  needed  mainly  to  offset  the  adverse  effect  of  the  energy  tax 
on  low-income  working  families. 

TABLE  1:  RECONCIUATION  SUMMARY 

[In  millions  of  dollars] 


1994  SyMfs 


Tans 

incrtases    13^52  322.369 

Usars  ...»     .    -9,839  -  46.433 

Eamad  incoma  tax  cradit   -397  -  28.336 

lEIlC  outlays]    1-3391  [  -  25.6781 

lOTC  ravamia  loss]  „   [58]  1-2.658] 

Nat  lavamia  incraasa    33.355  273.278 

Major  tax  incraasas 

fTUtax....      2,069  71,528 

Incraasa  corporata  tax  rata  to  35-paicant   —   4,404  16,421 

Incraasa  individual  tax  ratas      26,083  115.091 

npaal  M  waia  basa  cap   ~   2.750  29.161 

Raduca  businass  maals  and  antartainmant  daductions  .  ....  1.823  15.287 

bicrtasa  tax  on  social  sacurity  banafits  ~   2,859  31,998 

Major  itvanua  losars  (Excluding  EITC) 

Plrmanally  ailand  R&E  cndit    -2,169  -9,977 

Modify  MIT  dapraciation  schadula     -507  -8,941 

Incraasa  saction  179  atpansinf  to  $25,000      -  3,949  -  8,141 

Empowarmant  »nas    -623  -  5,276 

Program  increases 

Food  stamps  .    565  7,137 

Crop  insurance      16  157 

Medicaid 

Increaie  Jid  for  undocumented  aliens'   300  300 

Increase  match  for  Puerto  Rico   27  202 

Optionat  coverage  for  TB     20  205 

Major  deficit  reductions 

Commodity  programs     -253  -  2,423 

Auction  FCC  spectrum     - 1.700  -  7.200 

Medicaid   332  -  5.593 

Medicare  (Energy  ami  Commerce) 2   -2,868  -  58,116 

Medicare  OWays  and  Means)'   -2.269  -  50,444 

Fee  extensions  and  increases 

Recreation  fees    -40  -  327 

Hardrock  mining   -41  -205 

Patent  and  trademark  (Extension)   0  -345 

Tonnage  tax  (Extension)  —   0  -205 

Irrigation  water  surcharge   -10  -67 

NRC  user  fee  (extension)   0  - 1,169 

Aviation  service  fee     -41  -214 

Retirement  savings 

Militaiy  retirement  ,   -214  -2,339 

Foreign  service  retirement   -3  -9 

Extend  ban  on  lump-sum  payments   -41  -8,810 

Civiian  retirement   -271  -788 
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TABLE  1:  RECONaUATION  SUMMARY-^^ontinued 
[bi  RMtikns  of  dollars] 


1994 

5  years 

Military  pay  — 

Major  autiiorization  reductions 

-2.012 

-20,263 
-29,333 
-192 

Civilian  pay    .   

-2.903 

Postal  revenue  foregone  -  

-33 

Agriculture  programs  

-54 

-1.067 

'  Program  is  autlnrind  for  only  om  war. 

^Overiappjng  jurisdiction  means  savngs  ate  less  than  Hie  san  of  these  two  iteas.  Net  combined  savings  are  $3,038  billion  in  FY  1994 
and  $61.4  billion  over  five  years. 
fMe:  tiie  Committees  delayed  COlAs  or  «dMded         previdons  (e.g.  tanp-smO. 

Note:  Authorization  changes  aHow  tiie  Awnpriatiens  CiMMiatBe  to  promte  less  ftmding  for  these  programs  but  do  not  result  in  less 
spending  in  the  absence  of  kwrer  appropriatians. 
Sources:  House  Committee  on  the  Budget  Repubtcan  9afl;  Cmptss  Baigt  Office. 

Note:  Total  Defictt  Reduction  =  /IpproL  $340  bOni. 

Of  all  of  the  tax  proposals,  the  President's  BTU  tax  is  one  of  the 
more  onerous.  According  to  Roy  Cordato,  a  senior  economist  with 
the  Institute  for  Research  on  the  Economics  of  Taxation,  "the  eco- 
nomic effects  of  the  Btu  taxes  would  all  be  negative.  .  .  .  [T]he 
Btu  tax  would  raise  everyone's  cost  of  living  both  directly  and  indi- 
rectly, without  regard  to  income.  The  prices  people  pay  for  heating 
and  cooling  their  homes,  operating  their  electrical  appliances,  and 
driving  their  cars  would  all  go  up.  .  .  .  [Tjhe  Btu  tax  would  result 
in  higher  prices  ...  for  every  product.  ...  [Hjigher  production 
costs  would  .  .  .  [have]  adverse  consequences  for  the  overall  unem- 
plo3nnent  rate  and  the  rate  of  growth  in  individual  and  family  in- 
comes." 

The  Democrats'  hefty  tax  increases  represent,  of  course,  only  the 
first  wave  of  the  massive  government  intrusion  this  Administration 
is  pursuing.  Soon  to  follow  will  be  the  Clinton  health  care  reform 

Elan,  accompanied  by  additional  tax  increases  projected  to  be  as 
igh  as  $120  billion  annually.  Whatever  reforms  the  plan  engen- 
ders will  be  overwhelmed  by  the  acute  malaise  with  which  this 
added  tax  burden  will  aftlict  the  American  economy. 

Historical,  Economic,  and  Security  Implications 

A  proper  evaluation  of  the  reconciliation  bill  requires  an  exam- 
ination of  the  entire  budget  "strategy"— -even  those  components 
that  are  technically  outside  the  scope  of  reconciliation  per  se.  This 
perspective  should  include  historical  and  economic  considerations 
as  well  as  a  review  of  the  budget's  potential  impact  on  national  se- 
curity. 

1.  historical  perspective 

An  alternative  to  the  Democrat  budget  strategy  (such  as  the  al- 
ternative offered  by  House  Budget  Committee  Republicans)  would 
reduce  deficits  through  spending  restraint,  government  restructur- 
ing, and  regulatory  reform.  The  President  said  this  combination  of 
policies  would  harm  the  strengthening  recovery.  History  indicates 
he  was  absolutely  incorrect.  Spendii^  restraint,  government  re- 
structuring, and  regulatory  reform  allow  the  private  sector  to 
consume  or  invest  resources  the  government  would  have  spent. 
These  policies  also  reduce  expected  future  taxes,  making  private 
sector  investment  more  attractive. 
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The  most  dramatic  reduction  in  federal  spending  in  recent  de- 
ceases followed  the  Second  World  War.  In  1945,  total  federal  out- 
lays were  $92.7  bilUon  (in  current,  or  nominal,  dollars).  Outlays 
were  reduced  to  $55.2  biUion  in  1946,  $34.4  billion  in  1947,  and 
$29.8  billion  in  1948.  Thus,  spending  was  actually  reduced  by  more 
than  60  percent  over  three  years.  The  devotees  of  big  government 
and  Keynesian  economics  predicted  these  reductions  would  produce 
another  major  depression.  Instead,  a  minor  post-war  recession  was 
followed  by  the  prosperous  decade  of  the  1950s. 

In  sharp  contrast  stands  the  strategy  of  the  Carter  Administra- 
tion in  the  late  1970s.  Outlays  rose  rapidly,  from  $409.2  billion  in 
1977  to  $678.2  billion  in  1981.  Between  1979  and  1980  alone,  out- 
lays rose  by  about  $87.5  billion.  The  result,  however,  was  not  pros- 
perity. Rather,  the  words  "stagflation"  and  "malaise"  were  added  to 
the  American  vocabulary.  In  fact,  according  to  Senator  Phil 
Gramm,  excluding  "the  Great  Depression,  1980  was  the  worst  year 
for  working  Americans  in  the  20th  century." 

History  also  indicates  that  both  food  and  bad  economic  policy 
know  no  geographical  or  ideological  boimdaries.  In  1981,  for  exam- 
ple, Socialist  Francois  Mitterrand  defeated  Valery  Giscard  d'Es- 
taing  in  the  race  for  president  of  France.  Within  months,  Mitter- 
rand increased  the  minimum  wage,  increased  taxes  and  spending, 
nationalized  several  private  enterprises,  and  strengthened  wage 
and  price  controls.  These  policies,  which  are  remarkably  similar  to 
those  proposed  by  the  Democratic  Budget  Resolution  and  the  Clin- 
ton Administration,  were  undertaken  supposedly  to  reduce  high 
unemplojnnent.  The  results,  however,  proved  to  be  disastrous.  After 
three  devaluations  of  the  franc,  market  forces  and  French  public 
opinion  forced  Mitterrand  to  pursue  policies  more  closely  resem- 
bling those  of  the  Republican  Budget  Committee  alternative. 

The  Democrat  budget  also  fails  to  understand  the  more  recent 
lessons  of  Eastern  Eiu-ope  and  the  former  Soviet  Union.  That  is, 
centralized  control  over  the  economy  can  produce  spectacular 
achievements.  But  it  cannot  achieve  either  freedom  or  a  decent 
standard  of  living  for  the  ordinary  man. 

2.  ECONOMIC  GROWTH,  DEFICIT  REDUCTION,  AND  LONG-TERM  JOB 

CREATION 

Adopting  the  appropriate  deficit-reduction  plan  is  especially  im- 
portant because  the  economy  has  been  undergoing  what  is  termed 
a  "supply-side"  recovery.  Businesses  have  downsized,  trimmed 
overhead  costs,  installed  innovative  and  cost-reducing  equipment, 
and  scuttled  non-performing  enterprises.  The  result  of  these  moves 
has  been  to  dramatically  raise  the  level  of  productivity  in  both  the 
manufacturing  and  service  industries.  Hence,  the  economy  is  a 
more  efficient  producer  of  goods  and  services  and,  as  a  con- 
sequence, is  well  poised  in  the  current  recovery  to  achieve  high  lev- 
els of  growth  in  output  and  employment. 

Under  the  Democrat  budget  strategy,  the  U.S.  economy  will  not 
come  close  to  achieving  its  full  potential  in  terms  of  output  or  em- 
ployment growth  during  the  cxirrent  recovery  or  in  the  long  run. 

The  Democrat  budget  rejects  this  common-sense  approach  to  im- 
proving the  economy  by  featuring  both  increased  public-sector 
spending  and  increased  private-sector  taxation.  The  plan  is  a  con- 
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voluted  mixture  of  tax  incentives,  spending  increases,  spending  re- 
ductions, and  tax  increases.  It  is  certain  to  stifle  the  current  eco- 
nomic recovery  and  still  not  achieve  its  ultimate  goal  of  deficit  re- 
duction. Efforts  to  reduce  the  deficit  by  raising  taxes  will  not  work 
because  increased  taxation  directly  reduces  spending  by  households 
and  businesses.  Consequently,  the  economy  grows  more  slowly  and 
the  government  receives  fewer  tax  revenues  than  anticipated. 

More  troubling  is  that  the  Clinton/Democrat  strategy  depends  on 
the  blessings  of  the  Federal  Reserve.  Because  fiscal  drag  can  be- 
come a  problem  when  taxes  are  raised  too  much,  the  Federal  Re- 
serve must  conduct  an  "accommodative"  monetary  policy  for  the 
strategy  to  work.  But  a  monetary  poHcy  that  seeks  to  ameliorate 
the  effects  of  substantial  fiscal  drag  will  ultimately  renew  fears  of 
inflation.  The  prospect  of  higher  inflation  will  raise  long-term  inter- 
est rates,  reduce  private  investment,  retard  economic  growth,  and 
increase  government  borrowing  costs. 

3.  NATIONAL  DEFENSE 

Although  the  Democrats'  defense  budget  outline  is  not  tech- 
nically part  of  the  reconciHation  bill,  it  warrants  disussion  here  be- 
cause of  a  remark  that  Chairman  Sabo  made  during  the  consider- 
ation of  the  ReconciHation  Bill  by  the  House  Committee  on  the 
Budget.  Specifically,  he  stated:  "I,  frankly,  think  the  administration 
also  understates  to  the  degree  their  defense  program  cuts  defense 
spending.  If  you  use  a  base  of  1993  rather  than  what  they  are 
using,  I  frankly,  think  defense  cuts  are  larger  than  what  is  stated." 

The  Chairman  is  correct. 

The  debate  concerning  the  defense  budget  has  suffered  because 
multiple  baselines  have  been  used,  as  shown  in  Figure  1.  For  the 
major  portion  of  the  budget,  the  standard  baseline  is  the  so-called 
current  services  baseline.  This  baseline,  presented  in  a  recent  Con- 
gressional Budget  Office  (CBO)  report  titled  "An  Analysis  of  the 
President's  February  Budgetary  Proposals,"  indicates  the  funding 
required  to  maintain  the  real  (i.e.,  inflation-adjusted)  level  of  pro- 
gram. "A  Vision  of  Change  for  America,"  however,  introduced  two 
additional  baselines — ^the  "Bush  baseline"  and  the  so-called  "cur- 
rent Bush  adjusted  baseline."  The  Bush  baseline,  which  was  also 
presented  in  the  CBO  analysis,  reflects  the  fimding  levels  that 
President  Bush  would  have  proposed  if  he  had  been  reelected. 


Figure  1:  Potential  Defense  Baselines. 


Sources:  Congressional  Budget  Office,  Office  of  Management  and  Budget 


Relative  to  the  current  services  baseline,  President  Clinton  is  re- 
ducing defense  budget  authority  by  $241.1  billion  and  defense  out- 
lays by  $189.1  billion  over  five  years.  Relative  to  President  Bush, 
he  is  reducing  defense  budget  authority  by  $159.9  billion  and  de- 
fense outlays  by  $132.7  over  the  same  period,  as  shown  in  Table 
3  on  the  next  page. 

These  savings  are  considerably  higher  than  the  $125.3  billion  re- 
duction in  budget  authority  and  $110.8  billion  reduction  in  outlays 
that  were  discussed  during  the  debate  on  the  Conference  Agree- 
ment. The  differences  can  be  explained  in  the  selection  of  the 
"baseline."  The  Democrats  claim  that  their  baseline  is  consistent 
with  the  Bush  "plan."  As  Table  3  illustrates,  this  is  not  correct;  nei- 
ther the  standard  baseline  nor  the  Bush  plan  was  used.  Rather,  the 
Office  of  Management  and  Budget  (0MB)  magically  adjusted  the 
Bush  proposals  downward  to  the  "current  Bush  adjusted  baseline," 
which  the  Majority  later  called  the  "CBO"  baseline. 

Playing  games  with  the  baseline  may  not  cause  significant  prob- 
lems for  Fiscal  Year  1994.  The  same  cannot  be  said  for  future 
budgets.  The  process  has  allowed  the  Democrats,  in  effect,  to  pre- 
tend that  the  cuts  that  President  Bush  would  have  proposed  as 
well  as  those  assumed  under  the  Omnibus  Budget  Reconciliation 
Act  of  1990  have  already  occurred.  Because  they  haven't  the  actual 
defense  cuts  will  be  even  more  difficult  to  accomplish.  This  should 
become  evident  when  Secretary  Aspin  releases  his  "Bottom-up  Re- 
view" later  this  year,  and  should  be  a  major  issue  during  the  de- 
bate on  the  FY  1995  budget. 
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It  shoiild  be  noted  that  the  **bottom-up"  review  ah-eady  has  been 
delayed,  as  explained  in  the  following  discussion  in  the  New  York 
Times  on  February  17,  1993: 

Critics,  including  Congressional  aides  and  former  Bush 
Administration  officials,  say  that  Mr.  Aspin  has  reneged 
on  a  promise  to  conduct  a  comprehensive  review  of  Penta- 
gon spending  for  the  1994  fiscal  year  and  that  he  is  using 
the  same  top-down  approach  that  he  criticized  the  Bush 
Administration  for  last  year. 

"If  we  reduce  our  forces  fi-om  the  top  down,  by  simple 
subtraction,  we  will  get  a  smaller  defense  budget  and 
smaller  forces,  but  the  chances  are  good  that  neither  the 
budget  nor  the  forces  will  be  the  right  ones,"  Mr.  Aspin 
said  on  January  24,  1992. 


TABLE  2:  DEFENSE  CUTS  COMPARED  TO  BASELINES 


1994  1995 

1996 

1997 

1998 

1994- 
1998 

Defense  Cuts  Relative  to  the  CBO  Current  Services  Baseline 

[By  fiscal  year,  billions  of  dollars] 

Budget  Authority  

  24.1  33.3 

51.0 

64.9 

67.8 

241.1 

  12.1  21.3 

35.6 

58.1 

62.0 

189.1 

Defense  Cuts  Relative  to  President  Bush 

[By  fiscal  year,  billions  of  dollars] 

Budget  Authority  

  16.6  22.0 

32.1 

42.5 

46.7 

159.9 

Outlays  

  8.3  14.5 

23.7 

41.8 

44.8 

132.7 

Source:  House  Budget  Committee  Republican  Staff. 


REMEMBER  THE  DEFICIT 

As  the  public  has  grown  more  familiar  with  the  details  of  the 
Clinton  plan,  its  popularity  (and  his)  have  plimimeted.  Taxpayers 
are  insisting  (as  they  did  through  the  1992  campaign)  that  they 
want  real  spending  cuts  before  Congress  considers  massive  tax  in- 
creases. Unable  to  satify  them  with  the  budget  plan  itself,  the 
President  has  resorted  to  a  gimmick:  the  so-call  "Deficit  Reduction 
Trust  Fimd." 

This  fund  is  not  an  official  part  of  the  reconciUation  bill,  but  the 
existence  of  the  proposal  further  demonstrates  the  failure  of  the 
President's  program.  To  put  it  simply,  reducing  the  deficit  requires 
more  revenues  or  less  spending.  The  deficit  trust  fund  offers  nei- 
ther; future  deficits  will  be  exactly  the  same  with  or  without  it. 

The  President's  cynical  use  of  the  term  'Trust  Fxmd"  attempts  to 
fool  the  pubhc  into  thinking  that  somehow  funds  would  be  set  aside 
for  the  special  piupose  of  reducing  deficits.  This  is  simply  not  true. 
Federal  funds  are  fungible;  they  are  all  deposited  in  the  Treasury 
and  may  be  used  for  any  purpose  regardless  of  which  accoimting 
entry  records  them.  Unlike  money  in  personal  trust  funds,  which 
can  only  be  used  for  narrowly  specified  purposes,  the  money  col- 
lected by  federal  trust  funds  can  be  spent  for  any  purpose  so  long 
as  an  lOU  is  left  in  the  trust  fund  accoimt.  A  federal  trust  fund 
deposit  is  nothing  more  than  a  bookkeeping  entry.  That  is  the  case 
with  the  Social  Security  Trust  Fimd,  which  is  used  to  disguise  the 
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size  of  the  deficit.  The  deficit  reduction  trust  fund  is  a  public  rela- 
tions ploy  to  make  it  appear  that  the  President  would  set  aside  to 
reduce  the  deficit.  In  fact,  those  taxes  will  pav  for  higher  spending 
no  matter  what  accounting  gimmicks  are  employed. 

Mr.  Clinton  has  proposed  large  spending  increases  over  the  next 
five  years  to  be  funded  by  huge  tax  increases  and  defense  spending 
cuts.  His  tax  increase  proposals  are  in  trouble  and  he  is  looking  for 
a  way  to  cloud  the  issue.  Hence  the  deficit  trust  fund.  The  Presi- 
dent just  doesn't  get  it.  The  American  public  doesn't  want  account- 
ing gimmicks.  They  want  the  government  to  start  cut  spending 
first. 

According  to  0MB,  the  President's  budget  would  supposedly 
"save"  $447  billion  over  the  next  five  years.  This  savings  consists 
of  net  spending  reductions  of  $151  billion  (including  interest  sav- 
ings) and  net  tax  increases  of  $296  billion.  Unfortimately,  only  $37 
billion  of  this  deficit  reduction  occurs  in  the  first  year  of  his  plan 
and  that  is  all  from  higher  taxes.  If  the  President  really  wants  to 
assure  spending  cuts  before  the  tax  increase  take  effect,  he  should 
submit  a  new  budget  rather  than  resort  to  accounting  gimmicks. 

The  President  also  says  that  we  need  to  reverse  the  tax  cuts  of 
the  early  1980s  which,  he  maintains,  caused  the  deficits.  The  facts 
are  that  revenues  have  risen  from  $599  billion  in  1981  (the  year 
before  the  big  tax  cut)  to  nearly  $1,150  trillion  in  1993,  or  an  in- 
crease of  more  than  190  percent.  Unfortimately,  spending  during 
that  same  period  swelled  from  $678  billion  in  1981  to  nearly  $1,470 
trillion  in  1993,  or  nearly  220  percent.  This  spending  growth  can- 
not all  be  blamed  on  defense.  President  Reagan's  successful  defense 
rebuilding  effort  lasted  onlv  until  1985;  the  defense  budget  has 
been  cut  every  year  since  then.  But  domestic  spending,  especially 
entitlements,  has  continued  to  climb  throughout  the  period. 

In  other  words,  the  problem  is  uncontrolled  spending  increases, 
not  a  lack  of  revenues. 

This  is  not  the  first  time  that  Democrats  have  attempted  to  jus- 
tify higher  taxes  by  creating  a  phony  deficit  reduction  trust  fund. 
They  tried  the  same  ploy  in  1987,  when  they  were  preparing  the 
FY  1988  budget.  It  didn't  fly  then;  it  shouldn't  now. 

CONCLUSION 

Many  would  consider  it  a  major  political  defeat  for  the  President 
if  the  House  rejected  this  reconciliation  bill.  But  the  President's 
backers  ought  to  give  greater  consideration  to  what  would  happen 
if  this  bill  became  law.  Tax  burdens  would  swell,  the  government 
would  continue  to  grow,  the  economy  would  shrink,  and  American 
workers  would  suffer. 
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Defeat  of  this  reconciliation  bill  would  force  the  House  to  go  back 
and  reconstruct  its  budget  plan.  Then  House  Members  might  ac- 
cept the  realization  that  American  taxpayers  already  have  reached: 
that  reducing  the  deficit  requires,  above  all,  cutting  spending  first. 

John  Kasich. 
Christopher  Shays. 
Jim  Bunning. 
Wayne  Allard. 
Rick  Lazio. 
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Lamar  Smith. 
David  Hobson. 
Bob  Franks. 
Martin  Hoke. 
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